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TO 


THE    SEVENTH    EDITION. 

This  Edition  of  the  *  Institutes'  has  been  carefully  re- 
vised and  corrected,  but  scarcely  any  additions  have  been 
made  beyond  that  of  giving  at  the  end  of  the  Introduc- 
tion a  chronological  list  of  the  chief  laws  and  legal  changes 
noticed  in  the  '  Institutes '. 

The  object  of  the  work  is  to  aid  those  who  desire  to  use 
the  *  Institutes '  as  an  introduction  to  the  study  of  Roman 
law,  or  who  wish  to  find  in  one  volume  the  means  of 
gaining  a  general  acquaintance  with  the  history,  principles, 
and  contents  of  Roman  law. 

In  the  Introduction  I  have  endeavoured  to  give  such  a 
general  sketch  of  Roman  law  and  its  history  as  will  prepare 
readers  for  the  details  of  the  work  itself.  The  translation 
aims  at  rendering  the  text  in  language  intelligible  to  those 
who  have  not,  as  well  as  to  those  who  have,  a  long  ac- 
quaintance with  Latin,  The  notes  are  intended  to  embody 
such  information  as  is  necessary  to  elucidate"  the  text,  or 
to  give  the  results  of  successive  legal  changes.  In  the 
Summary  at  the  end  of  the  volume  I  have  attempted  to 
arrange  in  a  methodical  form  the  principal  contents  of 
the  text  and  the  notes. 

The  value  of  the  *  Institutes  *  is  that  of  an  elementary 
work,  and  the  value  of  an  elementary  work  is  destroyed 
if  it  is  made  too  long  and  difficult.     I  have,  therefore, 
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avoided  controverted  points  of  law  and  history  as  much 
as  possible,  and  where  it  was  not  possible  to  avoid  them,  I 
have  stated  what  seemed  to  me  the  soundest  conclusion, 
without  attempting  to  defend  it 

The  original  edition  was  in  the  main  founded  on  the 
works  of  Ortolan,  Ducaurroy,  and  Puchta.  In  subsequent 
editions  I  was  greatly  aided  by  the  elaborate  commentaries 
of  Demangeat,  to  which  those  who  wish  to  find  in  the  *  In- 
stitutes '  something  more  than  an  elementary  work  may  be 
confidently  referred.  Lastly,  I  have  derived  assistance, 
which  it  is  impossible  to  acknowledge  too  freely,  from 
Mr.  Poste's  learned  edition  of  *Gaius,'  and  from  Mr. 
Hunters  admirable  and  exhaustive  work  on  'Roman 
Law ' ;  while  in  revising  the  translation,  I  have  had  the 
great  advantage  of  consulting  the  careful  and  accurate 
translation  of  Messrs.  Abdy  and  Walker. 

The  text  adopted  is,  with  few  variations,  that  of 
Buschke  (Leipzig,  1868). 
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1.  The  legislation  of  Jostinian  belongs  to  the  latest  period  of 
the  history  of  Roman  law.  During  the  long  space  of  oiyect  qfthe 
preceding  centuries  the  law  had  undergone  as  many  inirodutHm, 
changes  as  the  State  itself.  The  Institutes  of  Justinian  embody 
principles  and  ideas  of  law  which  had  been  the  slow  growth  of 
ages,  and  which,  dating  their  origin  back  to  the  jfirst  beginning  of 
the  Roman  people,  had  been  only  gradually  unfolded,  modified, 
and  matured.  It  is  as  impossible  to  understand  the  Institutes, 
without  having  a  slight  knowledge  of  the  position  the  work 
occupies  in  the  history  of  Roman  law,  as  it  is  to  understand  the 
history  of  the  Eastern  Empire  without  having  studied  that  of  the 
Western  Empire  and  of  the  Republic.  Many,  also,  of  the  leading 
principles  of  Roman  law  contained  in  the  Institutes  are  unfamiliar 
to  the  English  reader,  and  though  they  may  be  learned  by  a  perusal 
of  the  work  itself,  the  reader,  to  whom  the  subject  is  new,  may  be 
glad  to  anticipate  the  study  of  details  by  having  placed  before  him 
a  general  sketch  of  the  part  of  law  on  which  he  is  about  to  enter. 
It  is  proposed,  therefore,  in  this  Introduction,  to  give  first  an  out- 
line of  the  history  of  Roman  law,  and  then  an  outline  of  Roman 
private  law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fulness  proper  to  a  sketch  intended  to  be 
merely  a  preliminary  to  the  study  of  the  Institutes. 


HISTORY  OF  ROMAN  LAW. 

2.  However  obscure  may  be  the  history  of  early  Rome,  we 
cannot  doubt  that  Roman  citizens  were,  from  a  very   ff^g^^^  ^ 
early  period,  composed  of  two  distinct  bodies,  the   early  Rome. 
populus  and  the  pleba,  of  which  the  first  alone  origi-  <^pw*««- 

nally  possessed  all  political  power,  and  the  n^embers  of  which 
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were  bound  together  by  peculiar  religious  ties.  Nor  can  we  have 
any  reasonable  doubt  about  the  general  features  of  the  constitution 
of  the  populv^.  Whatever  may  have  been  their  origin,  it  con- 
sisted of  three  tribea  Each  tribe  was  divided  into  ten  curice,  and 
each  curia  into  ten  decv/rice ;  another  name  for  a  decuria  was  a 
gena,  and  it  included  a  great  number  of  distinct  families,  united 
by  having  common  sacred  rites,  and  bearing  a  common  name.  In 
theory,  at  least,  the  members  of  the  same  gena  were  descended 
from  a  common  ancestor,  and  the  families  of  the  gena  were  sub- 
divisions of  the  same  ancestral  stock,  but  both  individuals  and 
groups  were  occasionally  admitted  from  outside.  A  pure  unspotted 
pedigree  was  claimed  by  every  member  of  a  gens*  and  there  was 
a  theoretical  equality  among  all  the  members  of  the  whole  tribe. 
The  heads  of  the  different  families  in  these  gentes  met  together  in 
a  great  council,  called  the  council  of  the  curies  (comitia  curiata). 
A  smaller  body  of  three  hundred,  answering  in  number  to  the 
gentes  in  each  of  the  three  tribes,  and  called  the  Senate,  was 
charged  with  the  oiBce  of  initiating  the  more  important  questions 
submitted  to  the  great  council ;  and  a  king,  nominated  by  the 
senate,  but  chosen  by  the  curies,!  presided  over  the  whole  body, 
and  was  charged  with  the  functions  of  executive  government. 
3.  The  popultbs  was  also  bound  together  by  strong  religious 
Religious  ^1^*  The  religion  of  Rome  was  intimately  connected 
System.         ^j^j^  j.jj^  ^jyjj  polity.     The  heads  of  religion  were  not 

a  priestly  caste,  but  were  citizens,  in  all  other  respects  like  their 
fellows,  except  that  they  were  invested  with  peculiar  sacred  oflSces. 
The  king  was  at  the  head  of  the  religious  body ;  and  beneath  him 
were  augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
The  whole  body  of  the  populus  had  a  place  in  the  religious  system 
of  the  State.  The  mere  fact  of  birth  in  one  of  the  familice  form- 
ing part  of  a  gens  gave  admittance  to  a  sacred  circle  which  was 
closed  to  all  besides.  Those  in  this  circle  were  surrounded  by 
religious  ceremonies  from  their  cradle  to  their  grava  Every  im- 
portant act  of  their  life  was  sanctioned  by  solemn  rites.  Every 
division  and  subdivision  of  the  State  to  which  they  belonged  had 

*  Gentiles  sunt,  qui  inter  se  eodem  nomine  sunt ;  non  est  sati^ :  qui  ab 
ingenuis  ariundi  sunt;  ne  id  quidem  satis  est:  qvxyrum  majorum  nemo 
servitutem  servivit:  ahest  etiam  nunc:  qui  capite  non  sunt  deminutu  — 
Cicero,  Topic,  6. 

t  Quiriie^^  regem  create  ;  ita  Patribus  visum  est, — Liv.  L  17.  Mommsen 
argues  from  the  analogy  of  the  mode  in  which  the  magistrates  who  replsu^ed 
the  king  were  appointed,  that  the  king  must  have  been  nominated  by  hia 
predecessor  {Hist  RomCf  Dickson's  Trans.,  i.  65). 
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its  own  peculiar  sacred  ceremonies.  The  individual,  the  family^ 
the  gens,  were  all  under  the  guardianship  of  their  respective  tute- 
lary deities.  Every  locality  with  which  they  were  familiar  was 
sacred  to  some  patron  god.  The  calendar  was  marked  out  by  the 
services  of  religion ;  the  pleasure  of  the  gods  arranged  the  times 
of  business  and  leisure ;  and  a  constantly  superintending  Provi- 
dence watched  over  the  councils  of  the  State,  and  showed,  by  signs 
which  the  wise  could  understand,  approval  of,  or  displeasure  at,  all 
that  was  undertaken. 

4.  By  the  side  of  this  associated  body  there  was  another  ele- 
ment of  the  State,  occupying  a  position  very  different 
from  that  which  was  occupied  by  this  privileged  com- 
munity. The  pleba  was  probably  formed  by  the  inhabitants  of 
conquered  towns  being  brought  to  Rome,  by  the  influx  of  voluntary 
settlers,  and  by  freedom  being  accorded  to  slaves.*  The  plebeians 
were  in  a  position  of  dependence  on  the  king  or  on  members  of 
the  poptUus,  and  were,  as  strangers,  outside  the  political  circle  of 
members  of  the  gentes.  They  belonged  to  no  geris,  had  no  place 
in  the  comitia,  no  share  in  the  legislative  or  executive  government : 
as  little  had  they  any  share  in  the  jus  sacrum.  They  were  as  much 
excluded  from  the  pale  of  the  peculiar  divine  law  as  from  that  of 
the  peculiar  public  law  of  the  ruling  body.  Even  the  Servian 
constitution,  and  the  formation  it  the  thirty  local  tribes,  laid  the 
foundation  of  future  change,  rather  than  altered  in  early  times  the 
basis  on  which  existing  institutions  were  founded.  The  centuries 
opened  to  the  pleba  a  door  to  political  power  by  making  the  two 
orders  meet  on  the  common  ground  of  a  graduated  scale  of  pro- 
perty ;  and  the  constitution  of  the  thirty  tribes  marked  off  the 
inhabitants  of  the  town  and  country  into  small  local  divisions,  in 
the  comitia  of  which  the  pleba  had  of  course  the  preponderance, 
if  it  is  to  be  supposed  that  the  tribes  had  any  recognised  comitia 
before  the  institution  of  tribunes  at  the  beginning  of  the  Republi- 
can period.  But  though  the  comitia  centuriata  took  away  ulti- 
mately almost  all  political  power  from  the  comitia  cwriata,  still 
the  old  relations  of  the  different  members  of  the  body  politic 
remained,  in  theory  at  least,  long  unimpaired.  The  curies  alone 
could  give  the  religious  sanction  which  was  indispensable  to  the 
validity  of  the  resolutions  of  the  centuries,  and  the  pleba  was  as 
much  as  ever  excluded  from  admission  into  the  body  of  the  popu- 

*  Mommsen  considers  that  the  plebeians  were  simply  the  clienieSf  looked 
at  as  depriyed  of  political  rights  (Hist,  Rome,  Dickson^s  Trans.,  L  90). 
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IvSf  fenced  round  with  its  impassable  wall  of  religious  privileges, 
although  the  plebs  and  the  popvlvs  were  governed  for  the  most 
part  by  the  same  rules  of  private  law. 

5.  There  oould  be  very  little  direct  law-making,  except  to  meet 
LegiOatUm  m  temporary  emergencies,  in  such  a  community  as  early 
4ariy  Rome.  Rome.  What  laws  were  made,  were  first  proposed 
ftrranged,  and  determined  on  by  the  Senate,  under  the  guidance  of 
its  chief  magistrate,  the  king,  and  then  submitted  to  the  highest 
source  of  power,  the  comitia  cv/riata.  After  the  institution  of 
the  centuries,  the  comitia  centuriata  gradually  succeeded  to  the 
political  power  of  the  curiata,  and  the  curies  only  met  to  give  a 
formal  religious  sanction  to  the  resolutions  of  the  centuries.  The 
king  published  regulations  on  matters  that  fell  exclusively  within 
liis  province  as  pontifex  maximus,  and  a  collection  of  these  leges 
regice,  which  were  probably  nothing  more  than  by-laws  for  the 
^conduct  of  religious  ceremonies,  was  made,  or  said  to  be  made, 
ty  Papirius,  who  lived  in  the  time  of  Tarquinius  Superbua* 

6.  The  king  was  the  supreme  judge  in  all  casea     But  if,  in 

a  criminal  trial,  the  accused  was  a  member  of  the 
populvs,  he  could  appeal  from  the  king  to  the  comitia 
-curiata.  If  the  accused  was  a  plebeian,  he  had  no  tribunal  to 
which  he  could  appeal,  until,  shortly  after  the  expulsion  of  the 
kings,  the  Valerian  laws  (B.C.  508)  transferred  appeals  to  the  comitia 
-centwriata,  of  which  the  pleha  formed  a  part.  Civil  causes  were 
decided  by  the  king  in  his  quality  oi  pontifex  Toaximua  or  by  the 
subordinate  pontificea  acting  under  him,  as  all  the  private  law  of 
the  populua  was  so  mixed  up  with  the  sacred  law,  that  it  was  part 
of  the  duty  of  a  pontifex  to  know  and  guard  its  provisions.! 

7.  After  the  expulsion  of  the  kings  the  plebeians  were  admit- 

ted to  the  comitia  curiata  and  the  Senate,  and  were 
Smsc^^  allowed,  within  limits  which  practically  were  very 
'^^^^g^     narrow,  to  form  gentea  of  their  own. J     But  the  old 

antagonism  remained,  and  the  struggle  between  the 
pleba  and  the  popviua  became  gradually  more  and  more  serious. 
Besides  the  right  of  appeal  to  the  centuries  secured  by  the  lex 

'"'There  is  no  reason  to  doubt  that  Papirius  was  a  real  person  (Dionts. 
iL  86).  But  when  Pomponius  speaks  of  his  ooUeotion  as  the  ju»  civile  Papi- 
rianum  (D.  L  2.  2.  2),  he  probably  uses  the  term  not  with  reference  to  the 
real  work  of  Papirius,  but  to  a  work  oomposed  towards  the  end  of  the  re* 
|>ublio  by  Granius  Flaoous,  De  Jure  Papiriano  (D.  L  16.  144). 

t  D.  i.  2.  2.  6. 

I  Monmisen,  Hitt.  Rome  (Dickson's  Trans.),  L  267. 
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Valeria  in  every  case  when  a  citizen  was  condemned  to  death,  the 
secession  to  the  Aventine  in  B.c.  493  wrung  from  the  patres  the 
extinction  of  existing  debts,  and  the  creation  of  tribunes,  at  first 
two  in  number,  then  five,  and  afterwards  ten,  to  defend  the  pleba. 
These  champions  of  the  lower  order  of  the  State  gave  great  addi- 
tional importance  and  a  new  character,  or  perhaps  a  beginning, 
to  the  comitia  tributa,  which  now  had  to  elect  magistrates,  who 
were  protected  themselves  by  a  sacred  character,  and  were  specially 
commissioned  to  maintain  the  interest  of  their  fellow-tribesmen. 
But  the  pleba  had  to  struggle  with  an  evil  which  no  partial  reme- 
dies could  meet.  There  was  no  body  of  laws  to  which  they  could 
appeal  in  case  they  were  wronged.  The  whole  administration  of 
the  laws  was  in  the  hands  of  the  patricians,  and  there  was  no  ap- 
peal from  the  decision  of  the  magistrate  except  in  cases  where  life 
was  at  stake,  or  unless  the  injury,  inflicted  by  wilful  perversion  of 
the  law,  was  greatenough,  as  in  the  memorable  instance  of  Virginia, 
to  rouse  the  wronged  to  the  redress  of  physical  force.  Many  of 
the  rights  which  theoretically  belonged  to  the  plebeians  as  having 
the  same  private  law  with  the  populua,  were  practically  denied 
them.  At  last,  a  successful  revolution  enabled  the  pleba  to  insist 
on  a  changed  form  of  political  government,  which  might  open  the 
door  of  power  and  office  to  the  members  of  their  own  body,  and 
supply  a  machinery  for  the  preparation  of  a  fixed  and  permanent 
body  of  law.  The  Decemvirate,  superseding  and  incorporating 
into  itself  every  other  magistracy,  and  composed  of  an  equal 
number  of  patricians  and  plebeians,  was  formed  (b.o.  451)  for  the 
purpose  of  collecting  and  embodying  in  the  shape  of  written  law 
all  those  portions  of  the  customary  law  which  it  was  most  essential 
for  the  due  administration  of  justice  to  place  on  an  indisput- 
able footing,  and  publish  for.  the  benefit  of  the  whole  body  of 
citizens. 

8.  The  lavish  praises  bestowed  on  the  laws  of  the  Twelve 
Tables  by  the  later  writers  of  Rome,  and  the  story  of   ^^^  ^    , 
the  deputation  sent  to  learn  the  laws  of  Greece,  would    Tables,  b.o. 
give  us  an  idea  of  a  very  different  body  of  laws  from    ^    * 
that  which  these  Tables  actually  presented.    We  should  expect  to 
find  a  systematic  exposition  of  Roman  public  and  private  law  as 
it  existed  in  the  times  previous  to  the  Gallic  invasion ;  and  to 
find,  also,  that  the  whole  body  of  law  was  at  least  coloured  by 
the  infusion  of  a  foreign  element.     We  should  naturally  think 
that  there  was  something  new  and  original  in  a  legislation  which 
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Cicero  considers  as  almost  the  perfection  of  human  wisdom.* 
The  fragments  of  the  Twelve  Tables  which  remain  to  us  show  how 
erroneous  are  these  conceptions  of  their  contents.  There  is  nothing 
whatsoever  which  we  can  decidedly  pronounce  to  be  borrowed 
from  a  foreign  origin,  except  possibly  some  provisions  respecting 
the  law  of  funerals,  taken  from  the  laws  of  Solon.  These  Tables 
contained,  for  the  most  part,  short  enunciations  of  those  points  of 
law  which  the  conduct  of  the  affairs  of  daily  life  required  to  be 
settled  and  publicly  announced.  The  law  had  existed  before,  but 
in  a  floating,  vague,  traditionary  shape,  only  some  very  few  laws 
having  been  engraved  on  tablets  and  publicly  displayed.  The 
Twelve  Tables  left  to  the  decision  of  the  magistrate,  and  the 
interpretation  of  those  skilled  in  law,  the  application  and  exposi- 
tion of  these  principles ;  they  also  left  many  parts  of  the  custo- 
mary law  wholly  untouched  on.  But  what  the  exigencies  of  the 
time  required  deciding,  they  decided ;  and  they  laid  a  firm  foun- 
dation on  which  the  structure  of  private  law  would  rest  for  the 
future.  It  is  not  difficult  to  understand  how  this  was  esteemed  so 
great  a  gain  to  the  large  body  of  the  citizens,  that  these  laws  were 
spoken  of  by  the  ancients  as  the  creations  of  a  new  legislation. 

The  following  are  the  chief  provisions  of  the  Twelve  Tables,  so 
far  as  they  are  known.f — 1.  The  First  Table  related  to  the  pro- 
ceedings in  a  civil  suit.  If  the  person  summoned  before  the 
magistrate  would  not  come,  he  was  to  be  forced  to  go,  but  for  an 
old  or  sick  man  a  beast  of  burden  was  to  be  provided.  If  the 
adversaries  could  agree  on  the  way,  they  were  to  be  allowed  to  do 
so.  If  not,  the  statements  of  both  were  to  be  heard  before  midday 
in  the  Comitium  or  the  Forum,  and  then,  after  midday,  the  magis- 
trate was  to  adjudge  the  thing,  but  every  process  was  to  be  stopped 
at  sunset.  2.  The  Second  Table  fixed  the  amount  to  be  deposited 
in  the  action  by  wager,  and  provided  that  the  affair  might  be  put 
off  if  necessary,  as  if,  among  other  things,  the  judge  or  arbiter 
appointed  by  the  magistrate  was  ill ;  and  pointed  out  how  witnesses 
might  be  summoned.  3.  The  Third  Table  was  apparently  made 
in  favour  of  debtors,  for  though  it  left  them  ultimately  at  the 
mercy  of  the  creditor,  it  gave  them  new  means  of  averting  their 


♦  See  especially  De  Orat  L  48,  44. 

t  This  summary  is  taken  from  the  arrangement  of  the  supposed  oontents 
of  the  Twelve  Tables  adopted  by  Ortolan ;  but  in  many  points,  and  especially 
in  the  assignment  to  a  particular  Table  of  a  fragment,  this  arrangement  ifl 
necessarily  conjectural 
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fate.     They  were  to  have  thirty  days  before  any  steps  could  be 
taken  against  them  on  a  debt  confessed  or  decided  to  be  due. 
'&ey  might  then  be  brought  before  a  magistrate,  and  unless  pay- 
ment "wsks  made  or  a  surety  (yindex)  found,  the  creditor  might 
put  tliem  in  irons,  but  not  of  more  than  fifteen  pounds  weight, 
and  must  give  them  a  pound  of  flour  a  day.     This  could  last  for 
sixty  days  only,  and  the  debtor  had  meanwhile  to  be  produced 
before  the  magistrate  to  show  he  was  alive ;  and  notice  of  the 
amount  of  the  debt  must  be  given  on  three  market-days  by  the 
creditor,  so  that  an  opportunity  of  ransoming  the  debtor  might  be 
given.     Then,  but  not  till  then,  the  debtor  was  at  the  mercy  of 
the  creditor,  who  could  sell  him  as  a  slave  beyond  the  Tiber  or  kill 
him,  and  if  there  were  several  creditors,  they  might  hew  him  in 
pieces,  and  although  any  of  them  took  a  part  of  his  body  larger 
in  proportion  than  his  claim,  he  was  not  to  be  punished.     4.  The 
Fourth  Table  referred  to  the  father  of  the  family,  who  was  bidden 
to  destroy  deformed  children,  and  whose  absolute  power  over  the 
life  and  liberty  of  his  children  was  established,  while  it  was  pro- 
vided that  if  he  sold  his  son  three  times,  the  son  should  be  freed 
from  his  power.     5.  The  Fifth  Table  related  to  inheritances  and 
tutorships.    Women  were  to  be  in  perpetual  tutorship,  except  the 
vestal  virgins.     As  a  man  disposed  by  testament,  so  was  the  law 
to  be;  but  if  he  died  intestate,  and  without  a  smbs  heres,  his 
nearest  agnatic  or,  in  default  of  agnatic  ihe  gentiles,  were  to  take. 
In  default  of  appointment  by  testament,  the  agnati  were  to  be 
tutors,  and  have  the  custody  of  madmen  who  had  no  curators. 
6.  The  Sixth  Table  referred  to  ownership,  and  provided  that  the 
words  spoken  in  the  solemn  form  of  transfer,  a  neayum  or  man- 
cipium,  should  be  held  binding ;  that  he  who  denied  them  should 
pay  double ;  that  two  years'  possession  for  immoveables,  and  one 
for  moveables,  should  be  the  time  necessary  for  usucapion,  and 
that  a  year  should  suffice  for  the  usucapion  of  a  wife  by  her 
husband,  unless  she  absented  herself  for  three  consecutive  nights 
in  the  time ;  that  no  one  not  a  Roman  citizen  should  acquire  by 
^usucapion^  and  that  materials  built  into  a  house  should  not  be 
reclaimed  by  their  owner,  at  least  until  the  building  was  taken  or 
fell  down.    The  property  in  a  thing  sold  was  not  to  pass  to  the 
purchaser  until  the  vendor  was  satisfied.    The  fictitious  suit  for 
the  transfer  of  property  called  in  jure  ceasio,  and  mancipation, 
were  confirmed.     7.  The  Seventh  Table  contained  provisions  as 
to  buildings  and  plota^of  land,  as  to  the  width  of  way  to  be  left, 
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as  to  overhanging  trees,  and  so  forth ;  and  in  case  of  disputes  as 
to  boundaries,  the  magistrate  was  to  appoint  arbitrators.     8.  The 
Eighth  Table  dealt  with  delicts.     It  prescribed  capital  punishment 
for  libellous  songs  and  outrages.     A  limb  was  to  be  given  for  a 
limb,  three  hundred  asaea  for  the  breaking  of  a  bone  of  a  free 
man,  and  one  hundred  and  fifty  for  the  breaking  of  a  bone  of  a 
slave ;  for  an  injury  or  minor  outrage,  twenty-five  asses ;  a  four- 
footed  beast  doing  injury  might  be  given  up  to  whomsoever  it 
injured,  in  lieu  of  compensation.     The  nocturnal  devastation  of 
crops  or  the  incendiarism  of  a  building  was  punished  with  death. 
Theft,  if  the  thief  was  caught  red-handed,  was  to  be  punished  by 
the  thief,  if  a  freeman,  being  beaten  and  given  over  to  the  person 
robbed,  and,  if  a  slave,  by  his  being  beaten  and  thrown  from  the 
Tarpeian  Bock ;  while  various  other  provisions  were  made  as  to 
theft,  fixing  minor  penalties,  where  the  circumstances  were  not  so 
grave.     The  rate  of  interest  was  fixed  at  one  per  cent,  per  month 
(centesimcB  tusuroe),  and  the  usurer  who  exceeded  this  was  to  be 
fined  quadruple.     The  false  witness  was  to  be  thrown  from  the 
Bock,  and  the  witness  in  a  solemn  form  who  refused  his  testimony 
was  to  be  infamous ;  and  the  enchanter  and  poisoner  were  to  be* 
punished  capitally.     9.  The  Ninth  Table  related  to  public  l&w, 
and  provided  that  there  were  to  be  no  privilegia,  or  laws  afiecting 
individuals  only ;  that  the  centuries  alone  could  pronounce  capital 
sentence;  that  the  judge  or  arbiter  taking  a  bribe  should  be 
punishable  capitally ;  that  there  should  be  an  appeal  to  the  people 
from  every  penal  sentence ;  and  that  death  should  be  the  punish- 
ment of  leaguing  with,  or  handing  over  a  citizen  to,  the  enemy. 
10.  The  Tenth  Table  related  to  funerals,  limiting  the  ceremonies 
and  display  attending  them.     11.  The  Eleventh  Table  prohibited 
the  marriage  of  patricians  and  plebeians ;  and  12.  The  Twelfth 
Table  had  reference  to  some  miscellaneous  matters;  as  that  a 
slave  who  had  done  an  injury  might  be  abandoned  to  the  person 
injured,  in  lieu  of  compensation.     The  seizure  of  anything  belong- 
ing to  the  debtor  (pignoris  capio)  was  permitted  when  the  debt 
had  been  contracted,  or  the  sum  due  was  to  be  expended,  for 
sacrificial  purposes. 

It  will  be  observed  that  the  Twelve  Tables  recognise  four  of 
the  actions  of  law,  the  nature  of  which  will  be  noticed  in  a  later 
part  of  the  Introduction,  viz.,  sacramentum,  judicis  postulatio 
(in  the  shape  of  the  arbitration  to  be  given  to  settle  boundaries), 
mamis  mjectio,  and  pignoris  capio.    They  further  recognise  the 
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distinction  between  the  magistrate  and  the  judex,  which  was  the 
diaracteristic  feature  of  Roman  procedure ;  and  probably  these 
actions  of  law  and  this  distinction  between  the  judge  and  the 
magistrate  date  from  a  time  much  earlier  than  the  Twelve  Tables. 
Most,  too,  of  the  characteristic  points  of  Roman  civil  law  are  to 
be  found  in  the  Twelve  Tables.  The  patria  potestaa,  usucapion, 
tutelage,  testamentary  and  intestate  succession,  the  nexvmi,  man- 
cipoUio^  all  are  enforced,  and  evidently  formed  part  of  the  ancient 
eostomary  law  of  Rome. 

9.  The  Decemvirate  was  nominally  intended  to  be  a  means  of 
removing,  as  far  as  was  then  thought  possible,  the 
political  distinction  between  the  orders.  How  little  ment^voli' 
the  object  was  really  accomplished  is  notorioua  Al-  ticai«i[uaZity 
ilioagh  half  the  decemvirs  were  plebeians,  the  suppres- 
sion of  the  meetings  of  the  comitia  tributa,Si,nd  the  loss  of  tribunes, 
were  poorly  compensated  by  the  presence  of  magistrates  who  acted 
in  conjunction  with  patricians,  and  readily  yielded  deference  to 
their  colleagues.  Besides,  the  Two  Tables  added  in  the  year  of 
the  second  Decemvirate  contained  provisions  which  later  writers 
eonsidered  manifestly  unjust ;  *  and  we  have  seen  that,  among 
other  things,  they  expressly  refused  the  connubiv/ra  to  the  pleba. 
The  Twelve  Tables,  as  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a  source  of  great  strength  to  the  plebeians,  and  enabled 
them  to  maintain  a  much  more  secure  position  in  their  future 
struggles;  but  the  Decemvirate,  regarded  as  a  crisis  in  their 
politicfiJ  history,  was  certainly  unfavourable  to  them.  Nothing 
shows  more  completely  that  this  was  so  than  the  progress  they 
made  immediately  after  the  downfall  of  Appius  Claudius  and  his 
colleagues.  The  laws  of  Horatius  and  Valerius  not  only  forbad 
the  constitution  of  any  magistracy  from  which  there  should  be  no 
appeal,  but  provided  that  the  ordinances  of  the  comitia  tributa 
should,  if  sanctioned  by  the  senate  and  the  curies,  be  binding  on 
all  Roman  citizens ;  and  in  B.C.  444,  only  four  years  after  the 
abolition  of  the  Decemvirate,  the  Canuleian  law  gave  the  connv^ 
bvu/m  to  the  pleba,  and  the  marriage  of  a  patrician  with  a  plebeian 
was  no  longer  forbidden  by  law.  This  change  was  important,  not 
only  as  removing  a  distinction  mortif 3dng  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  life,  but  as  breaking 
through  one  of  the  barriers  which  the  jus  sacrum  had  hitherto 

*  Cic.  De  Rep.  IL  87 
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interposed  in  the  way  of  the  pleba*  The  obstacle  of  a  religious 
disqualification  was  the  reason  generally  assigned  by  the  popvXua 
for  the  exclusion  of  plebeians  from  public  offices ;  f  and  it  was  a 
great  step  towards  political  equality  that  the  objection  urged  to 
marriages  between  the  two  orders — that  it  would  disturb  the  sacra 
of  the  gentes — should  be  overcome.  The  advance  of  the  plehs  to 
political  equality  was,  however,  very  slow ;  and  it  was  not  until 
a  century  and  a  half  had  elapsed  from  the  passing  of  the  Canuleian 
law  that  the  two  orders  were  placed  on  an  equal  footing.  We 
may  take  the  year  B.C.  287,  the  date  of  the  lex  Hortensia,  as 
the  period  when  we  can  first  pronounce  that  the  distinction  of  the 
two  orders  was  really  done  away.  When  that  law  had  been 
passed,  the  plebeian  had  a  full  share  in  the  jus  publicwm  and  the 
jus  sacru/m.  The  ordinances  of  the  comitia  tributa  required  no 
confirmation  of  the  curies,  no  sanction  of  the  senate ;  they  were 
binding  on  the  whole  Roman  people  directly  they  were  passed. 
The  equality  between  the  two  orders  was  so  complete  that  the 
plebeian  could  become  consul,  censor,  praetor,  curule  sedile;  he 
could  enter  the  senate,  he  could  administer  justice;  he  was 
excluded  from  none  of  the  privileges  of  the  jus  sacrum ;  he  could 
become  pontif ex  and  augur ;  and  though  he  could  not  of  course 
take  part  in  any  of  the  sacra  belonging  to  particular  gentes,  go 
through  certain  religious  ceremonies,  or  be  engaged  in  the  service 
of  particular  gods,  these  exceptions  did  not  lower  his  political 
position.  As  far  as  the  history  of  law  is  concerned,  we  may 
henceforward  lose  sight  of  the  distinction  between  plebeian  and 
patrician. 

10.  From  the  writings  of  the  later  jurists,  and  especially  from 
those  of  Gains  and  Cicero,  and  from  the  fragments  of 
the  Twelve  Tables  that  have  come  down  to  us,  we  can 
collect  the  essential  features  of  the  private  law  of  Rome  in  its 
earliest  period,  before  a  general  advance  in  civilisation  had  modified 
it.  Tliis  early  law,  which  rested  on  custom  as  its  foundation,  and 
the  elements  of  which,  except  so  far  as  appeared  in  the  laws  of  the 
Twelve  Tables,  were  only  known  by  tradition,  was  called  in  sub- 
sequent times  the  jus  civile,  the  peculiar  law  of  the  Roman  State. 
The  history  of  Roman  law  is  the  history  of  the  changes  introduced 


*  Ide.oque  decemviros  connuhium  diremisse,  ne  iiicerta  prole  auspicia 
turbarentur. — Liv,  iv.  6. 

+  Interroganti  tribuno,  cut  plebeium  cansulem  fieri  non  oporteref  f  .  .  . 
rerpondit,  quod  nemo  pUbeius  auspicia  haberet — Liv.  iv.  6. 
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into  this  law,  of  the  additions  made  to  it,  and  of  the  method 
adopted  in  the  process.  The  notion  of  a  body  of  customary  law, 
in  part  unwritten,  which  was  not  abrogated,  but  was  evaded  or 
amplified  by  persons  acting  under  the  ideas  of  later  times,  is  the 
notion  which,  above  all  others,  must  be  embraced  clearly  by  any 
one  who  wishes  to  understand  Roman  law.  The  jvs  civile  must 
alwajrs  be  taken  as  the  starting  point,  and  in  tracing  the  history 
of  the  later  law  we  have  always  to  trace  how,  while  the  jus  civile 
still  remained  in  force,  the  law  was  made  to  suit  the  requirements 
of  different  periods  by  evading  or  adding  to  the  jus  civile.  It  was 
only  in  the  later  days  of  the  Empire  that  the  jus  civile  began  to 
be  swept  away.  When  we  come  to  speak  of  the  contents  of  Roman 
private  law,  we  shall  have  occasion  to  notice  what  were  the  leading 
features  of  the  jvs  civile.  We  need  not  at  present  do  more  than 
say  that,  when  a  student  of  Roman  law  has  made  himself  acquainted 
with  its  elementary  doctrines,  he  will  find  that  the  chief  of  these 
peculiar  principles,  dating  from  an  unknown  antiquity,  and  affect- 
ing the  whole  body  of  later  jurisprudence,  are  those  which  determine 
the  position  of  a  father  of  a  family,  the  succession  to  his  estate,  and 
the  contracts  and  actions  relating  to  the  chief  possessions  of  an 
agricultural  proprietor. 

11.  The  conquest  of  Italy  and  the  gradual  spread  of  Roman 
conquest  materially  altered  the  character  of  the  legal  oon^ued  qf 
system.  A  branch  of  law  almost  entirely  new  sprang  ^^y* 
up,  which  determined  the  different  relations  in  which  the  con- 
quered cities  and  nations  were  to  stand  with  reference  to  Rome 
itself.  As  a  general  rule,  and  as  compared  with  other  nations  of 
antiquity,  Rome  governed  those  whom  she  had  vanquished  with 
wisdom  and  moderation.  Particular  governors,  indeed,  abused 
their  power ;  but  the  policy  of  the  State  was  not  a  severe  one, 
and  Rome  connected  herself  with  her  subject  allies  by  conceding 
them  privileges  proportionate  to  their  importance  or  their  ser- 
vicea  The  jue  LcUinum  and  the  jvs  Italicum  are  terms  familiar 
to  all  readers  of  Roman  history.  The  first  expressed  that,  with 
various  degrees  of  completeness,  the  rights  of  Roman  citizenship 
were  accorded  to  the  inhabitants  of  different  towns,  some  having 
the  com/mercium  only,  some  also  the  connubivmi ;  but  after  the 
Social  War  (ac.  90),  the  lex  Jvlia  (ac.  90)  and  the  lex 
Plavtia  (B.C.  89)  gave  the  full  rights  of  citizenship  to  Italy 
below  the  Po,  and  the  Italians  were  distributed  among  the  thirty- 
five  tribes.    The  jvs  Itdlicv/m  expressed  a  certain  amount  of 

a  2 
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municipal  independence  and  exeinption  trom  taxation,  attached  to 
the  different  places  on  which  the  right  wai  bestowed  The  citizens 
of  some  particular  places  in  Italy  above  the  Po  and  in  the  provinces 
possessed  what  was  termed  Latinitas,  Le.  the  statvs  of  being  a 
Latin,  and  those  poeaeasingLatinitaa  were  termed  Latini  coloniari\ 
They  had  the  commercium,  but  not  the  connvJ)iv/m,  and  therefore 
their  children  were  not  in  their  power,  and  they  could  not  vote  for 
or  fill  public  offices ;  and  the  jus  Italicum  was  attached  to  certain 
privileged  cities;  but  the  provinces  generally  had  no  participation 
in  either  right.  They  were  subject  to  a  proconsul  or  propraetor, 
paid  taxes  to  the  treasury  of  Rome,  and  had  as  much  of  the  law  of 
Rome  imposed  upon  them,  and  were  made  to  conform  as  nearly  to 
Roman  political  notions,  as  their  conquerors  considered  expedient.* 
12.  But  the  contact  of  Rome  with  foreign  nations  produced  a 
much  more  remarkable  effect  on  Roman  law  than  the 
Roman  Law  introduction  of  a  new  branch  of  law  regulating  the 
/^^^  position  of  subject  nations.  It  wrought,  or  at  least  con- 
tributed largely  to  work,  a  revolution  in  the  legal 
notions  of  the  Roman  peopla  It  forced  them  to  compare  other 
systems  with  their  own.  In  the  language  of  the  jurists,  it  brought 
ihejv^  gentiv/m,  that  is,  the  law  ascertained  to  obtain  generally  in 
other  nations,  side  by  side  with  the  jii«  civile,  the  old  law  of  Rome. 
The  prcetor  peregrinus,  who  was  appointed  (b.c.  246)  to  ad- 
judge suits  in  which  persons  who  were  not  citizens  were  parties, 
could  not  bind  strangers  within  the  narrow  and  technical  limits 
in  which  Romans  were  accustomed  to  mova  Many  of  the  most 
important  parts  of  Roman  law  were  such  that  their  provisions 
could  not  be  extended  to  any  but  citizens.  No  one,  for  instance, 
except  a  citizen,  could  have  the  peculiar  ownership  termed  domi- 
nium exjv/re  Quiritiv/m.  But  when  justice  and  reason  pronounced 
a  stranger  to  be  an  owner,  it  was  impossible  for  a  praBtor  not  to 
recognise  an  ownership  different  from  that  which  a  citizen  would 
claim ;  and  what  magistrates  were  obliged  to  do  in  the  case  of 
strangers,  the  requirements  of  advancing  civilisation  soon  induced 
them  to  do  in  the  case  of  citizena  They  recognised  and  gave 
effect  to  principles  different  from  those  of  the  municipal  law  of 
Rome.  This  municipal  law  remained  in  force  wherever  its  pro- 
visions could  give  all  that  was  required  to  do  substantial  justice; 
but  when  they  could  not,  the  praBtor  appealed  to  a  wider  law,  and 

*  See  Wabnkcbnio,  Hist,  du  droit  romain  ezteme^  p.  70.    Saviont,  Oe- 
tchichte  d,  r&m.  Rechts^  voL  i.  ch.  2. 
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sought  in  the  principles  of  equity,  a  remedy  for  the  deficiencies  of 
the  ju6  civile.  He  pronounced  decrees  (edicta),  la3dng  down  the 
law  as  he  conceived  it  ought  to  be,  if  it  was  to  regulate  aright 
the  case  before  him.  In  process  of  time  it  became  the  custom  for 
the  praetor  to  collect  into  one  edictum  the  rules  on  which  he  in- 
tended to  act  during  his  tenure  of  oflSce,  and  to  publish  them  on 
a  tablet  {in  aU)o)  at  the  commencement  of  his  official  year.  The 
edict,  put  forward  at  the  beginning  of  the  year  of  office,  and 
running  on  from  one  prsetor  to  another,  was  termed  the  edictum 
perpetuv/m.  How  much  the  praetor  was  aided  in  the  formation 
of  a  broader  and  more  comprehensive  system  of  law  by  a  change 
in  the  form  of  actions,  will  appear  when  we  come  to  speak  of  the 
system  of  civil  process.  By  degrees  such  a  system  was  introduced 
and  fully  established,  and  the  jtis  horwra/rium,  the  law  of  the 
praetors  *  (qui  honorea  gerehant),  was  spoken  of  as  having  a  dis- 
tinct place  by  the  side,  and  as  the  complement,  of  the  jus  civile. 

The  praetors  gave  the  formula  of  an  action  to  the  judge.  For 
many  centuries  senators  alone  were  judges  until  the 
lex  Semprania  (b.c.  123)  took  away  the  right  of  ^^*^^' 
being  judges  from  the  senators,  and  gave  it  to  the  knights. 
After  a  series  of  contests  the  right  was  shared  by  the  two  orders, 
and  extended  even  to  persons  of  inferior  rank,  so  that  the  300 
of  the  senatorial  times  had  become  4000  by  the  time  of  Augustus. 
Besides  the  judges  placed  on  the  annual  list  (in  albo  relati)  there 
were  the  recuperatores,  who  at  first  were  appointed  to  determine 
cau.ses  to  which  peregrini  were  parties,  but  at  a  later  period  had 
jurisdiction  in  the  causes  of  citizena  They  were  taken  from  every 
rank  for  the  special  occasion,  sat  three  or  more  together,  and  were 
used  in  cases  requiring  despatcL  And  there  were  also  the 
centumvvri,  taken  so  many  from  each  tribe,  and  who  judged  of 
cases  of  status,  Quiritary  property,  and  testamentary  and  intestate 
succession. 

13.  The  progress  of  law  was  also  much  facilitated  by  the 
growth  of  a  body  of  men  termed  juris  consulti  or  The  juris  prw- 
juris  prudenteSj  men  who  studied  the  forms  and,  in  *'^»*^- 
time,  the  principles  of  law,  and  expounded  them  for  Ihe  benefit 
of  their  friends  and  dependents.  They  were  generally  among 
the  first  men  of  the  State,  and  the  employment  was  considered 
a  natural  part  of  a  life  of  public  service  and  magisterial  honours. 

*  The  term  also  inoluded  the  edicts  of  the  aediles,  who  issued  decrees  ia 
matters  that  came  specially  within  their  province. 
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In  the  earlier  times  of  the  republic  the  patricians  alone  knew  the 
days  on  which  it  was  or  was  not  lawful  to  transact  legal  business, 
and  the  forms  in  which  actions  were  to  be  brought.  The  story  of 
the  publishing  of  a  collection  of  these  forms,  and  of  a  list  of  the 
days  on  which  business  could  be  transacted,  by  Cneius  Flavins,  is 
familiar  to  all  readers  of  Livy.*  But  although  to  a  certain  extent 
the  study  of  the  law  became  open  to  all,  whether  patricians  or 
plebeians,  yet  it  does  not  seem  to  have  been  ever  undertaken  except 
by  men  of  eminence.  Such  men  used  to  instruct  and  protect  the 
persons  who  sought  their  advice,  explain  the  steps  necessary  for 
the  successful  conduct  of  an  action,  and  write  out  the  necessary 
format  They  gave  answers  when  asked  as  to  the  law  on  a  par- 
ticular point ;  and  thoiigh  they  professed  only  to  interpret  the 
Twelve  Tables,  not  to  make  laws,  their  notion  of  interpretation 
was  so  wide  that  it  included  whatever  could  be  brought  within  the 
spirit  of  anything  which  the  Twelve  Tables  enacted.  Such  answers 
(responaa)  were  of  course  of  no  legal  authority  ;  but  as  the  sage 
would  frequently  accompany  his  client  J  (as  the  questioner  was 
called)  before  the  magistrate,  and  announce  his  opinion,  it  had 
frequently  all  the  effect  upon  the  magistrate  which  a  positive 
enactment  would  have  had,  and  thus  the  responaa  prudentum 
came  to  be  enumerated  among  the  direct  sources  of  law.  The 
names  of  some  of  these  sages  have  been  handed  down  to  us.  Cato 
the  censor,  and  Severus  Sulpicius,  the  contemporary  of  Cicero,  are 
those  otherwise  best  known  to  us.§  In  the  latter  days  of  the 
republic  the  jv/ria  prvdentea  were  men  acquainted  with  some  por- 
tion at  least  of  Qreek  philosophy,  men  of  learning  and  general 
cultivation  ;  and  it  is  not  difficult  to  understand  how  powerfully 
their  authority,  acting  almost  directly  on  judicial  decisions,  must 
have  contributed  to  the  change  which  the  law  underwent  towards 
the  end  of  the  republic. 

14.  By  far  the  most  important  addition  to  the  system  of 

The  law  of  Roman  law  which  the  jurists  introduced  from  Greek 

^*^^^      philosophy,  was  the  conception  of  the  lex  natures. 

We  learn  from  the  writings  of  Cicero  whence  this  conception 


♦Lnr.ix.4e. 

t  The  duty  of  a  jnrispmdeni  was  redpondere,  cigere,  cavere.— Cic.  de  Orat 
L48. 

I  ClierUi  pramere  jura.— Hob.  EpUL  Bk.  ii.  Ep.  i.  104.  Cliena  means 
literally  '  a  listener '. 

§  GiBBOK,  yiiL  8L 
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came,  and  what  was  understood  by  it.*  It  came  from  the  Stoics, 
and  especially  from  Chrysippus.  By  natura,  for  which  Cicero 
sometimes  substitutes  muTtdtua,  was  meant  the  universe  of  things, 
and  this  universe  the  Stoics  declared  to  be  guided  by  reason. 
But  as  reason  is  thus  a  directive  power,  forbidding  and  enjoining, 
it  is  called  law  (lex  eat  ratio  au/mma  inaita  in  natv/ra,  qucejubet  ea 
qua  fadenda  atmt,  prohihetque  contra/rid).  But  nature  is  with 
the  Stoics  both  an  active  and  a  passive  principle,  and  there  is  no 
source  of  the  law  of  nature  beyond  nature  itself.  By  lex  naturcBy 
therefore,  was  meant  primarily  the  determining  force  of  the  uni- 
verse, ar  force  inherent  in  the  universe  by  its  constitution  {lex  eat 
ruUuroB  via).  But  man  has  reason,  and  as  reason  cannot  be  two- 
fold, the  ratio  of  the  universe  must  be  the  same  as  the  ratio  of 
man,  and  the  lex  ruitwras  will  be  the  law  by  which  the  actions  of 
man  are  to  be  guided,  as  well  as  the  law  directing  the  universe. 
Virtue,  or  moral  excellence,  may  be  described  as  living  in  accord- 
ance with  reason,  or  with  the  law  of  the  imi verse.  These  notions 
worked  themselves  into  Roman  law,  and  the  practical  shape  they 
took  was  that  morality,  so  far  as  it  could  come  within  the  scope 
of  judges,  was  regarded  as  enjoined  by  law.  The  jurists  did  not 
draw  any  sharp  line  between  law  and  morality.  As  the  lex  natv/rce 
was  a  lex,  it  must  have  a  place  in  the  law  of  Rome.  The  prsBtor 
considered  himself  bound  to  arrange  his  decisions  so  that  no 
strong  moral  claims  should  be  disregarded.  He  had  to  give  effect 
to  the  lex  natv/ra^,  not  only  because  it  was  morally  right  to  do  so, 
but  also  because  the  lex  natv/rce  was  a  lex.  When  a  rigid  adhe- 
rence to  the  doctrines  of  the  jv^  civile  threatened  to  do  a  moral 
wrong,  and  produce  a  result  that  was  not  equitable,  there  the  lex 
naiuroB  was  supposed  to  operate,  and  the  praetor,  in  accordance 
with  its  dictates,  provided  a  remedy  by  means  of  the  pliant  forms 
of  the  prsdtorian  actions.  Gradually  the  cases,  as  well  as  the 
modes  in  which  he  would  thus  interfere,  grew  more  and  more  cer- 
tain and  recognised,  and  thus  a  body  of  equitable  principles  was 
introduced  into  Roman  la^w.  The  two  great  agents  in  modifying 
and  extending  the  old,  rigid,  narrow  system  of  the  jt^  civile  were 
thus  the  jua  gentiv/m  and  the  lex  natv/rce ;  that  is,  generalisations 
from  the  legal  systems  of  other  nations,  and  morality  looked  on 
according  to  the  philosophy  of  the  Stoics  as  sanctioned  by  a  law. 

*  The  most  important  passages  in  Cicero  with  reference  to  the  lex  naturss 
are  De  Leg.  i  6-12 ;  De  NaL  Deor.  I  14,  iL  14.  31 ;  De  Fin.  iv.  7.  The 
expressions  used  in  the  text  are  from  De  Leg,  i.  6. 
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But  as,  on  the  one  hand,  the  generalisations  from  experience  had 
in  themselves  no  binding  force,  and  as,  on  the  other,  the  best 
index  to  ascertain  what  morality  commanded  was  to  examine  the 
contents  of  other  legal  sjrstems,  the  jtua  gentium  and  the  lex 
natnrce  were  each  the  complement  of  the  other,  and  were  often 
looked  on  by  the  jurists  as  making  one  whole,  to  which  the  term 
jiu8  gentium  was  generally  applied.* 

15.  The  centuries  met  to  decide  questions  of  war  and  peace. 

Sources  qf    ^^^  to  choose  the  higher  magistrates ;  but  the  laws 

legislation,    ^hich,  after  the  lex  Hortensia,  were  passed  to  efl'ect 

any  real  change  in   the  body  of  Roman   law,  were  almost  all 

plebiscita.     The  comitia  tributa  were  recognised  as  almost  the 

^, ,.  .       exclusive  centre  of  leedslative  power :  but  in  the  later 

Plebiscita,        ,  ,  ,  , 

times  of  the  republic  a  continually  increiising  import- 
ance was  attached  to  the  ordinances  of  the  senate.  Gains 
says  that  it  had  been  questioned  whether  the  senatuacoTiaulta 
had  the  force  of  law.f  Perhaps  they  had  not  exactly  the  force 
of  law  at  any  time  under  the  republic,  excepting  when  they 
related  to  matters  which  it  was  the  peculiar  province  of  the  senate 
to  regulate ;  but  they  were  probably  of  little  less  weight  than 
^^^    enactments   recognised  as   constitutionally  binding. 

The  senate  successfully  maintained  a  claim  X  to  exer- 
cise a  dispensing  power,  and  to  release  individuals  from  obedience 
to  particular  laws.  It  was  generally  able  to  reject  a  law,  either 
wholly  or  partly,  by  calling  in  the  aid  of  religious  scruples ;  and 
if  it  added  a  clause  to  a  law,  the  new  portion  of  the  law  was  as 
binding  as  the  old.§  In  the  shape  of  directions  to  particular 
magistrates,  it  issued  injunctions,  of  which  the  force  was  felt 
by  all  those  who  were  subject  to  the  magistrate's  power;  and 
it  made,  we  have  reason  to  think,  independent  enactments  in 
matters  belonging  to  religion,  police,  and  civil  administration,  and 
perhaps  even  in  matters  of  private  law.||  The  senate  comprised 
the  richest  and  most  influential  men  in  the  State ;  the  disruption 
of  society  attending  the  civil  wars  strengthened  their  influence ; 
and  the  Romans  of  the  days  of  Cicero  were  quite  prepared  for 
the  place  which  the  senate  held,  as  a  legislative  body,  under  the 
early  Caesars. 

*  See  Austin,  Juruprudence^  Lect.  xxx.  and  xxxi. 
f  Cicero  mentions  them  among  the  sources  of  law. — Topic,  5. 
%  AscoN.  Argum,  in  Cornel,  (OreU.  p.  67). 
§  AscoN.  Etvarratio  Cornel,  (Orell.  p.  67). 
PucHTA,  Instit,  sec.  76. 
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The  growth  of  law  during  the  time  that  elapsed  between  the 
promulgation  of  the  Twelve  Tables  and  the  commencement  of  the 
empire  is  marked  not  only  by  the  abolition  of  the  actions  of  law 
and  the  institution  of  praBtorian  actions,  but  by  the  development 
of  the  law  of  obligations,  the  old  conveyance  of  neayum  having 
expanded  into,  or  been  replaced  by,  verbal  and  literal  contracts, 
and  real  contracts  being  recognised  where  no  form  but  the  delivery 
of  the  thing  was  required ;  and  four  forms  of  purely  consensual 
contracts  being  admitted  as  part  of  the  civil  law ;  to  all  which  the 
pnetor  constantly  added  cases  in  which  he  announced  that  he 
would  recognise  and  enforce  an  obligation.  The  praetor,  too,  pro- 
tected and  regulated  possession  as  apart  from  ownership ;  and  his 
attention  was  bestowed  on  the  ties  of  blood,  the  father  being  to 
some  extent  restrained  from  disinheriting  his  children,  and  cog- 
nati  taking  the  place  of  gentiles  in  intestate  successioa 

16.  The  first  emperors  were  only  the  chief  magistrates  of  the 
republic.  Augustus  and  his  immediate  successors 
united  in  their  own  persons  all  the  highest  offices  of 
the  State.  The  imperium,  or  supreme  command,  was  conferred 
on  them  by  the  lex  regia  passed  as  a  matter  of  form  at  the  be- 
ginning of  their  reign,  and  by  which  the  later  jurists  supposed 
that  the  people  devolved  on  the  emperor  all  their  own  right  to 
govern  and  to  legislate.*  The  assumption  of  despotism  was  veiled 
under  an  adherence  to  republican  forms ;  and,  at  any  rate  during 
the  first  century  of  our  era,  the  emperor  always  affected  to  con- 
sider himself  as  nothing  more  than  the  princepa  reipubliccB' 
Although  we  have  instances,  even  in  the  time  of  Augustus,  of 
edicts  intended  to  be  binding  by  the  mere  authority  of  the 
emperor,  yet  the  people  at  first,  and  the  senate  afterwards,  was 
recognised  as  the  primary  source  of  law.  By  degrees  the  em- 
peror usurped  the  sole  legislative  authority,  either  dictating  to 
the  senate  what  it  was  to  enact,  or,  in  later  times,  enacting  it 
himself.  The  will  of  the  prince  came  to  have  the  force  of  law.f 
Sometimes  this  will  decided  what  the  law  should  be  by  the  pub- 
lication of  edicta  pronounced  by  the  emperor  in  his  magisterial 
capacity,  or  maridata,  orders  directed  to  particular  officers,  or 
epiatolcB,  addressed  to  individuals,  or  public  bodies ;  sometimes  by 
decreta,  or  judicial  sentences  given  by  the  emperor,  which  served 
as  precedents ;  at  other  times  by  reacripta,  that  is,  answers  given 

♦D.  14.1. 

t  Inst  L  2.  6  :  Quod  principi  plticuit  legia  hahet  vigorem. 
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by  the  emperor  to  magistrates  who  requested  his  assistance  in  the 
decision  of  doubtful  points. 

17.  The  people  did  not  cease  to  make  laws  for  a  considerable 

time  after  the  commencement  of  the  empire.*  These 
laws  were,  of  course,  really  the  creations  of  the  em- 
peror's will.  Augustus,  for  instance,  procured  the  sanction  of 
legislation  to  a  series  of  measures  which  made  a  considerable  in- 
novation in  private  \^w.  These  measures  were  designed  to  re- 
press and  discourage  the  excesses  and  corruption  of  a  demoralised 
society.  The  Itx  Julia  et  Papia  Poppcea  (a.d.  9),  and  others  of 
a  similar  character,  attempted  to  restore  virtue  to  private  life  by 
a  system  of  rewards  and  penalties,  attached  to  the  fulfilment  or 
neglect  of  family  duties,  and  consisting  chiefly  in  the  taking  away 
of  testamentary  benefits  from  the  unmarried  and  childlees,  and 
giving  them  to  those  married  with  children,  and,  in  default,  to  the 
treasury.  They  failed  in  their  object ;  but  the  portion  of  law  to 
which  they  belonged,  and  especially  that  of  testaments  and 
legacies,  was  considerably  modified  by  their  provisions.  To  the 
time  of  Augustus  also  belongs  the  introduction  of  Jideicommiasa 
and  codicil& 

18.  After  the  middle  of  the  first  century  of  our  era,  all  legis- 

lative  enactments  of  which  we  know  are  senatuscon- 
avXta.  The  election  of  magistrates  was  transferred  to 
the  senate  from  the  comitia^f  and  the  senate  was  entrusted  with 
the  cognisance  of  offences  against  the  emperor  and  the  State,  and 
the  decision  of  appeals  from  inferior  tribunals. J  The  later  jurists 
said  that  the  senate  was  made  to  represent  the  whole  people, 
because  the  number  of  the  citizens  became  too  great  to  permit  of 
their  acting  as  a  political  body.§  However  historically  false  this 
may  be,  it  yet  is  so  far  true  that  the  senate  was,  in  the  earlier 
times  of  the  empire,  a  body  distinct  from,  and,  in  a  certain  very 
limited  degree,  opposed  to,  the  emperor.  We  have  some  few 
memorable  instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thought,||  and  who  showed  that  the  senate  was,  in  more 
than  name,  a  remnant  of  the  republic.  Gradually  the  very  notion 
of  independent  action  died  away,  and  the  senate  met  merely  to 
adopt  the  will  of  its  master. 

*  Gaius  mentiohs  a  lex  Claudia. — Gaius,  i.  157. 
t  Tacit.  Annal,  L  15. 

I  SuBT.  CcUig.  2.    Nero,  17.     Tacit.  Annal.  xiii.  44. 

S  Inst.  i.  2.  5.    PoMPONius  in  Dig.  i.  2.  2.  9.     Puchta,  Inst.  see.  106. 

II  Tacit.  Hist.  iv.  8. 


INTRODOCTION.  XXVll 

19.  The  edictwm  perpetuumt  the  annual  edict  of  the  praetor,  as 
being  the  written  exposition  of  the  jus  honorariurrif 

was  the  subject  of  many  of  the  treatises  of  the  Jok^^^^* 
Roman  jurists.  In  the  time  of  Hadrian,  a  jurist  of 
great  eminence,  Salvius  Julianus,  was  appointed  by  the  emperor 
to  draw  up  an  edict,  partly  from  existing  edicts,  partly  according 
to  his  own  opinion  of  what  was  necessary,  which  should  serve  as 
the  guide  and  rule  of  all  succeeding  praetors.  The  edict  which  he 
drew  up,  and  to  which  the  sanction  of  Hadrian  gave  the  force 
of  law,  was  itself  termed  the  edictum  perpetuwm,  the  word  per- 
petvAvm^  instead  of  meaning,  as  before,  that  the  edict  ran  on  from 
year  to  year,  being  used  to  express  that  the  edict  was  permanent 
and  unchangeable.  The  different  magistrates,  who  had  to  apply  the 
edict,  would  thenceforward  use  their  own  discretion  only  when  the 
edict  drawn  up  by  Julianus  did  not  serve  as  an  express  authority. 

20.  The  writings  of  the  jurists,  the  authority  attached  to 
their  decisions,  and  the  admirable  manner  in  which     j»^      ■ 
they  developed  and  arranged  the  law,  formed  the 

most  marked  feature  of  the  legal  history  of  this  period.  Augustus 
found  the  position  which  the  great  sages  of  the  law  held  in 
public  opinion  too  important  a  one  to  be  overlooked  in  his  scheme 
of  government.  He  formally  gave  to  their  decisions  the  weight 
which  usage  had  in  many  instances  given  them  already ;  and  it 
was  enacted  that  their  answers  should  be  solicited  and  announced 
in  a  formal  manner,  and  given  under  the  sanction  of  the  emperor. 
Hadrian  decided  that  they  should  have  the  force  of  law,  provided 
the  respondents  all  agreed  in  their  answer;  but,  if  they  differed, 
the  judge  was  at  liberty  to  adhere  to  whichever  opinion  he 
preferred.*  Among  the  eminent  jurists  of  the  days  of  Augustus 
was  Trebatius,  whose  opinion,  as  the  Institutes  tell  us,  was 
specially  asked  by  Augustus  as  to  the  propriety  of  admitting 
codicils.  Two  others,  of  even  higher  authority,  gchooUof 
Antistius  Labeo  and  Ateius  Capito,  represented  in  Labeoand 
the  same  period  two  opposite  modes  of  regarding  law,  ^ 
and  were  the  founders  of  schools  which  maintained  and  handed 
down  their  respective  opinions.  Labeo,  in  whom  a  wider  culture 
had  instilled  a  love  of  general  principles,  did  not  hesitate  to 
make  such  innovations  as  he  conceived  reason  and  philosophy 
to  require :  Capito  was  distinguished  by  the  fidelity  with  which 


*  Gaius,  L  7. 
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he  adhered  to  the  law  as  he  had  himself  received  it.*  A 
succession  of  jurists  of  greater  or  less  renown  divided  them- 
selves under  the  banners  of  these  rival  authorities.  But  the 
schools  of  which  Labeo  and  Capito  were  the  first  authors  did  not 
derive  their  names  from  their  founders.  The  one  school  was 
termed  Proculians,  after  Proculus,  a  distinguished  follower  of 
Labeo  ;  the  other  Sabinians,  after  Sabinus,  a  follower  of  Capito. 
Oaius,  who  informs  us  that  he  was  a  Sabinian,  gives  the  differing 
opinions  of  the  two  schools  on  many  subtle  questions  of  law.  By 
the  labours  of  this  succession  of  jurists,  the  law  was  moulded  and 
prepared  until  it  came  into  the  hands  of  the  five  great  luminaries 
of  Roman  jurisprudence — Oaius,  Papinian,  Paul,  Ulpian,  and 
Modestinus,  whose  writings,  as  we  shall  see,  were  subsequently 
made  a  distinct  and  special  source  of  law. 

21.  Oaius,  or  Caius,  as  the  name  is  sometimes  written,  was 
.         probably  bom  in  the  time  of  Hadrian,  and  wrote 

under  the  Antonines.  Of  his  personal  history  nothing 
is  known.  He  himself  tells  us  that  he  was  an  adherent  of  the 
school  of  Sabinus.  Besides  other  works  which  he  is  known 
or  supposed  to  have  written,  he  composed  a  treatise  on  the 
edictum  provinciate  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a  commentary  on  the  Twelve  Tables.  But  the  work 
by  which  he  is  best  known  to  us  is  his  Institutes.  The  dis- 
covery of  the  manuscript  of  this  work  by  Niebuhr  in  1816  has 
contributed  greatly  to  the  modem  knowledge  of  Roman  law. 
The  manuscript  had  been  written  over  with  the  letters  of  St. 
Jerome,  and  its  existence  was  almost  entirely  unknown  until 
Niebuhr  brought  it  to  light  while  examining  the  contents  of  the 
library  of  the  Chapter  at  Verona.  The  Institutes  of  Oaius  formed 
the  basis  of  those  of  Justinian,  who  has  followed  the  order  in 
which  Oaius  treats  his  subject,  and  adopted  his  exposition  of  law, 
so  far  as  it  was  applicable  to  the  times  in  which  the  Institutes  of 
Justinian  were  composed.  The  work  of  Oaius,  therefore,  showing 
us  what  was  common  to  the  two  periods,  and  also  where  the  law 
had  changed,  enables  us  to  understand  what  the  change  was,  and 
what  the  law  had  really  been  at  the  time  when  its  system  was 
most  perfect. 

22.  iEmilianus  Papinianus  was  the  intimate  friend  of  the 

*  AteitLs  Capito  in  his,  qux  ei  tradita  fuerant,  peraeverabat,  Lctbeo 
ingenii  qualitate  et  fiducia  doctrinss,  qui  et  cssteris  operis  aapientise  operam 
dederat,  plurima  innovare  instituit, — Dig,  L  2.  2.  47. 
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Emperor  Septimius  Severus,  and  held  under  him  the  office  of 
prsetorian  prsBfect,  which  had  now  become  equivalent 
to  that  of  supreme  judge.  He  probably  accompanied  "^"*"'^- 
Severus  into  Britain,  and  was  present  at  the  emperor's  death  at 
York  in  a.d.  211.  Severus  commended  his  two  sons,  Geta  and 
Caracalla,  to  his  care.  Caracalla  dismissed  Papinian  from  his 
office ;  and,  after  his  murder  of  Oeta,  is  said  to  have  required 
Papinian  to  compose  his  vindication.  Papinian  refused,  and  was 
executed  by  the  orders  of  Caracalla.  He  was  considered  the  first 
and  greatest  of  jurists,  and  every  epithet  which  succeeding  writers 
could  devise  to  express  wisdom,  learning,  and  eloquence,  was 
heaped  on  him  in  profusion.  We  know,  from  the  Digest,  of  his 
Books  of  Questions,  Books  of  Answers,  and  Books  of  Definitions. 
The  fragments  of  his  works  which  we  possess  amply  justify  his 
eminent  reputation. 

23.  Paul,  Ulpian,  and  Modestinus  are  all  said  to  have  been 
pupils  of  Papinian.     Julius  Paulus  was  a  member  of 

the  imperial  council  and  praetorian  prsefect  under 
Alexander  Severus  (a.d.  222).  Besides  numerous  fragments  in 
the  Digest,  we  possess  his  Receptee  Sententice,  which  was  long 
the  chief  source  of  law  among  the  Visigoths  in  Spain.  The  most 
celebrated  of  his  works,  which  were  very  numerous,*  was  that  Ad 
Edictv/m  in  eighty  books. 

24.  Domitius  Ulpianus  derived  his  origin,  as  he  himself  tells 
us,  from  Tyre  in  Phoenicia.f    He  wrote  several  works 

during  the  reigns  of  Septimius  Severus  and  Caracalla, 
and  perished  (a.d.  228)  by  the  hands  of  the  soldiers,  who  killed 
him  in  the  presence  of  the  emperor,  Alexander  Severus.  He  was 
praetorian  prsefect  at  the  time  of  his  death,  but  the  exact  time 
when  he  was  first  appointed  to  the  office  is  unknown.  The  Digest 
contains  a  greater  number  of  extracts  from  his  writings  than  from 
those  of  any  jurist.  Besides  these  extracts,  we  also  possess  frag- 
ments of  his  composition  in  twenty-nine  titles,  known  by  the  name 
of  the  Fragmenta  Ulpiani, 

25.  Herennius  Modestinus  was  the  pupil  of  Ulpian  as  well 
as  of  Papinian.     He  was  a  *  member  of  the  imperial 

ooimcil  in  the  time  of  Alexander  Severus,  but  hardly 

anything  is  known  of  his  history.     One  of  the  best  known  of  his 

writings  is  the  Exousationv/ra  Libri.    We  have  nothing  remaining 

*  We  know  the  names  of  more  than  seventy,  embracing  an  extraordinary 
variety  of  subjects.  t  D.  1.  16. 1.  pr. 
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of  his  composition  except  the  extracts  from  his  works  given  in 
the  Digest. 

26.  The  influence  of  Christianity  on  Roman  law  was  partly 
Influence  of  direct,  partly  indirect.  The  establishment  of  a  hier- 
ChristianUy.  archical  rank,  the  power  granted  to  religious  corpora- 
tions to  hold  property,  the  distinction  between  Christians  and 
heretics,  affecting  the  civil  position  of  the  latter,  the  creation  of 
episcopal  courts,  and  many  other  similar  innovations,  gave  rise  to 
direct  specific  changes  in  the  law.  But  its  influence  is  even  more 
remarkable  in  the  changes  which  were  suggested  by  its  spirit, 
rather  than  introduced  as  a  necessary  part  of  its  system.  To 
the  community  which  citizenship  had  bound  together  *  succeeded 
another  bound  by  the  ties  of  a  common  religion.  The  tendency 
of  the  change  was  to  remove  the  barriers  which  had  formed  a 
part  of  the  older  condition  of  society.  If  we  compare  the  Insti- 
tutes of  Justinian  with  those  of  Gains,  we  find  changes  in  the  law 
of  marriage,  in  that  of  succession,  and  in  many  other  branches  of 
law,  in  which  it  is  not  diflScult  to  recognise  the  spirit  of  humanity 
and  reverence  for  natural  ties,  which  Christianity  had  inspired. 
The  disposition  to  get  rid  of  many  of  the  more  peculiar  features 
of  the  old  Roman  law,  observable  in  the  later  legislation,  was 
partly  indeed  the  fruit  of  secular  causes ;  but  it  was  also  in  a 
great  measure  due  to  the  alteration  of  thought  and  feeling  to 
which  the  new  religion  had  given  birth.  But  it  was  not  only 
the  substance  of  the  law  that  was  changed  under  the  emperor. 
The  forms  of  procedure  became  different.  Even  under  the  formu- 
lary system  the  magistrate  had  occasionally,  instead  of  sending 
the  trial  of  an  action  to  the  judeXy  disposed  of  it  him.self  (cognitio 
extraordincma).  The  practice  grew  more  frequent  as  the  empire 
went  on,  and  in  a.d.  294  Diocletian  ordered  the  presidents  of  the 
provinces  themselves  to  try  all  cases.  The  formulary  system  and 
the  exposition  of  the  law  by  the  prsetors  became  a  thing  of  the 
past,  and  the  law  was  altered  by  the  enactments  of  the  emperor, 
and  administered  directly  by  the  magistrates. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must 

bestow  a  cursory  notice  on  the  efforts  made  by  Theo- 
IL  to  determine  and  arrange  the  law,  and  to 


*  The  vfdue  of  citizenship  was  greatly  lessened  hy  the  recklessness  with 
which  it  was  extended.  Garacalla  (a.d.  212)  gave  the  citizenship  to  all 
persons  not  slaves,  who  were  then  subjects  of  the  empire,  leaving  it,  how- 
ever, possible,  that  slaves  imperfectly  manumitted  after  this  date  should  hold 
tiie  place  of  Lahnt,  not  of  civ€9. 
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promote  its  study.  With  a  view  to  keep  alive  and  increase  the 
knowledge  of  law,  he  founded  (in  a,d.  425)  a  school  of  jurisprudence 
^t  Cnn^^antinople.  He  and  Yalentinian  also  constituted  the  works 
of  the  five  great  writers,  Gains,  Papinian,  Ulpian,  Paul,  and 
Modestinus,  into  a  source  of  law  of  the  highest  authority,  enacting 
by  a  constitution  ('  the  Law  of  Citations '),  published  a.d.  426, 
that  the  judge  should  always  be  bound  by  the  opinion  expressed 
by  the  majority  of  these  writers ;  if  those  among  them  who  ex- 
pressed an  opinion  on  the  point  were  equally  divided,  the  opinion 
of  Papinian  was  to  prevail :  if  he  was  silent,  the  judge  could  use 
his  own  discretion.  In  a.d.  438,  Theodosius  published  his  Code, 
containing  a  collection  of  the  constitutions  of  the  emperors  from 
the  time  of  Constantine.  It  was  made  on  the  model  of  two 
earlier  collections  compiled  by  the  jurists  Gregorianus  (a.d.  306) 
and  Hermogenianus  (a.d.  365). 

28.  The  emperor  Justinian  was  of  Gothic  origin.  His  native 
name  was  Uprauda,  a  word  said  to  mean  upright,  and 

thus  to  have  found  an  equivalent  in  the  Latin  Jus- 
tinianus.  He  was  bom  at  Taurisium  in  Bulgaria,  about  the  year 
A.D.  482,  and  having  been  adopted  by  his  unde,  the  Emperor 
Justin,  succeeded  him  as  sole  emperor  in  the  year  a.d.  527.  He 
died  in  a.d.  565,  after  an  eventful  reign  of  thirty-eight  years. 
Procopius,  the  secretary  of  his  general  Belisarius,  has  left  us  a 
secret  memoir  of  the  times,  which,  if  we  may  rely  upon  his 
accuracy,  would  make  us  believe  Justinian  to  have  been  a  weak, 
avaricious,  rapacious  tyrant.  His  court,  wholly  under  the  influence 
ofjiis  wife  Theodora,  a  degraded  woman,  whom  he  had  raised  from 
the  theatre  to  share  his  throne,  was  as  corrupt  as  was  customary  in 
the  empire  of  the  East.  Justinian  would  never  have  been  distin- 
guished from  among  the  long  list  of  eastern  emperors  had  it  not 
been  for  the  victories  of  his  generals  and  the  legislation  to  which 
he  gave  his  name.  The  successes  of  Belisarius  and  Narses  have 
shed  the  splendour  of  military  glory  over  his  reign.  But  his  prin- 
cipal claim  to  be  remembered  by  posterity  is  his  having  directed 
the  execution  of  an  undertaking  which  gave  to  Roman  law  a  form 
that  fitted  it  to  descend  to  the  modem  world. 

29.  In  the  year  A.D.  528,  Justinian  issued  instructions  for  the 
compilation  of  a  new  code,  which,  founded  on  that  of  ^f^  — > 
Theodosius,  and  on  the  earlier  codes  on  which  that(^-^J^ — ^ 
code  was  based,*  should  embrace  the  imperial  constitutions  down 

*  Shortly  before  the  time  of  Justinian,  three  attempts  had  been  made  to 
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to  the  date  of  ite  promulgation.  The  task  wbs  entrusted  to  a  body 
of  ten  commissioners,  who  completed  their  labours  in  the  following 
year,  and  in  the  month  of  April,  A.D.  529,  the  emperor  gave  it  his 
sanction,  and  abolished  all  preceding  collections. 

30.  In  the  December  of  the  following  year,  Tribonian,  who 
had  been  one  of  the  commission  appointed  to  draw  up 
the  code,  and  who  had  recommended  himself  to  the 
Sr  by  the  energy  and  ability  he  had  shown,  was  instructed, 
in  conjunction  with  a  body  of  coadjutors  whom  he  selected  to  the 
number  of  sixteen,  to  make  a  selection  from  the  writings  of  the 
elder  jurists,  which  should  comprehend  all  that  was  most  valuable 
in  them,  and  should  form  a  compendious  exposition  of  the  law. 
In  spite  of  the  foundation  of  schools  of  jurisprudence,  of  which 
those  of  Rome,  Constantinople,  and  Berytus  were  the  most  famous, 
the  knowledge  which  the  lawyers  of  the  time  had  of  the  writings 
of  the  old  jurists  was  exceedingly  limited.  Justinian  wished  not 
only  to  promulgate  a  body  of  law  which  should  not  be  too  bulky 
and  voluminous  for  general  use,  but  also  to  provide  a  work,  the 
study  of  which  should  form  a  necessary  part  of  legal  education. « 
The  commissioners  performed  their  task  in  the  short  space  of  three 
years,  and  on  the  30th  of  December,  A.D.  533,  the  emperor  gave 
to  the  result  of  their  labours  the  force  of  law  The  compilation, 
termed  Digesta,  or  Pandectae,  from  its  comprehensive  character, 
was  divided  into  fifty  books,  and  was  arranged  on  the  model  of 
the  perpetual  edict.  Ulpian's  work  on  the  edict  had  been  a  text- 
book in  the  schools  of  jurisprudence,  and  probably  it  was  this  that 
determined  the  commissioners  to  adopt  a  model  *  which  has  pre- 
vented their  work  having  anything  like  a  scientific  arrangement. 
There  are  thirty-nine  jurists  from  whose  writings  the  Digest  con- 
tains literal  extracts,  those  from  Ulpian  and  Paul  constituting 
about  one  half  of  the  whole  work. 

31^  The  Digest  was  too  vast  a  work,  and  ako  required  for  its 
comprehension  too  great  a  previous  knowledge  of  law, 
to  admit  of  its  being  made  the  opening  of  a  course  of 


draw  up  a  body  of  law  for  the  use  of  the  western  barbarians  and  their  Roman 
subjects.  These  w^re — the  edict  of  Theodoric,  king  of  the  Ostrogoths  (a.d. 
500);  the  Lex  Romana  Burgundiorum  (a.d.  500);  and  the  Lex  Romana 
Visigothorum  (a.d.  506).  These  names  are  so  well  known  that  it  is  perhaps 
hardly  proper  to  pass  them  over  altogether ;  but,  as  their  assistance  was  not 
employed  in  the  construction  of  Jubjinian's  legislation,  a  detailed  account  of 
them  is  unnecessary  here. 

*  Wabnkceniq,  HUt  du  droit  romain,  p.  182. 
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legal  study.  Justinian,  therefore,  determined  to  have  an  elemen- 
tary work  composed.  He  had  declared  his  intention  in  the  consti- 
tution of  December,  a.d.  530,  in  which  he  directed  the  compilation 
of  the  Digest ;  and  Tribonian,  in  conjunction  with  Theophilus  and 
Dorotheus,  respectively  professors  in  the  schools  of  Constantinople 
and  Berytus,  were  appointed  to  draw  it  up,  and  like  the  Digest  it 
became  law  on  the  30th  of  December,  a.d.  533.  This  elementary 
work  is  the  Institutes.  It  was  formed  on  the  basis  of  the  Institutes 
of  Gains,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code.  Theophilus,  shortly  after  the  promulgation 
of  the  Institutes,  published  a  Greek  paraphrase  of  the  work,  which 
throws  much  light  on  many  passages  in  the  Latin,  and  which  be- 
came the  sole  form  in  which  the  Institutes  were  known  to  the 
Greeks  of  the  East. 

In  the  Eastern  Empire  the  works  compiled  by  order  of 
Justinian  were  only  known  by  Greek  paraphrases  and  abridg- 
ments. From  these  there  were  made  from  time  to  time  com- 
pilations in  which  the  constitutions  of  successive  emperors  were 
inserted.  Otherwise  the  knowledge  of  Roman  law  may  be  said  to 
have  died  out  of  the  East  altogether.  In  the  West  its  fate  was 
different.  Justinian  in  554  ordered  that  his  different  works  should 
be  observed  as  the  law  of  Italy.  The  inroaHft  of  thft  T.nTnh5i.rHa 
however,  soon  confined  the  sphere  in  which  the  provisions  of  an 
emperor  of  the  East  could  take  effect  to  Rome.  R^v^nnft^  and  anmft 
<j^^«^^;yi<*f.R  of  the  south  and  centre.  Here  the  knowledge  of  the 
legislation  of  Justinian  never  died  out,  until  in  the  twelfth  century 
there  was  established  at  Bologna  a  school  of  commentators  (plos- 
Sdtorea),  who  brought  much  learning,  ingenuity,  and  industry  to 
le  study  of  the  old  law,-and  whose  labours  formed  the  beginning 
of  modem  researches  into  the  subject.* 

32.  There  were  still  some  points  which  had  been  debated  by 
the  oldjurists,and  to  which  the  legislation  of  Justinian  xhe  Fifty  De- 
did  not  as  yet  furnish  any  answer.  To  determine  these,  <?*«<?«*• 
Justinian  published  a  book  of  Fifty  Decisions  ;  and  as  the  Code 
of  the  year  a.d.  529  was  a  very  imperfect  work,  it  was  deter- 
mined to  revise  that  Code,  and  to  incorporate  the  Fifty  Decisions 
in  the  revised  edition.    Tribonian  was  appointed  to  superintend 

*  Of  the  Digest  there  is  one  manuscript  of  unknown  antiquity,  but  cer- 
tainly prior  to  the  glossatores^  which  was  found  at  Pisa,  and  was  brought 
ihence  to  Florence,  where  it  now  is.  Of  the  Institutes  there  is  no  manuscript 
of  an  earlier  date  than  one  of  the  tenth  century,  known  as  the  oodsx  Ba/rri' 

hergenns, 

b 
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thejmdertaking,  and  in  December,  a.d.  534,  the  new  code,  called 

The  McofSf   the  code  repetitce  prcelectionis,  received  the  force  of 
Code.     /    in'^^     i^ig  jg  ^jjg  QQ^Q  yj^Q  jjQ^  have ;   the   former 

td^f^fnat  of  A.D.  529,  was  carefully  suppressed,  and  no  trace  of 
it  remains.  The  Code,  which  is  divided  into  twelve  books,  is 
arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  Justinian  could  not  endure  that  his  having  systema- 
tised  the  law  should  exclude  him  from  law-making. 
He  announced  in  the  Code*  that  any  legislative 

reforms  he  might  at  any  future  time  see  fit  to  make  should  be 
published  in  the  form  of  Novellce  Constitutionea.  Many  such 
Novellce  were  afterwards  published ;  the  first  in  January,  a.d. 
535,  the  last  in  November,  a.d.  564.  Altogether  they  amount  to 
165  ;  but  no  collection  of  them  seems  to  have  been  made  in  the 
lifetime  of  Justinian.  Few  of  them  bear  a  later  date  than  a.d. 
545,  the  year  of  Tribonian's  death. 

34.  The  Institutes  of  Justinian,  after  a  few  general  observa- 
A  an  nent  ^^^^^  ^^  ^^^  nature,  the  divisions,  and  the  sources  of 
ofthelnsti'     law,  proceed  to  treat,  first  of  persons,  then  of  things, 

^  ^'  then  of  successions  to  deceased  persons,  then  of  obli- 

gations, and  lastly  of  actions.  An  arrangement  as  nearly  similar 
as  possible  will  be  observed  in  the  following  outline  of  Roman 
private  law. 

ROMAN  PRIVATE  LAW. 

The  reader  of  Mr.  Austin's  Treatise  on  the  Province  of  Juris- 
prudence will  remember  that  he  proposes,  in  the  outline  given 
in  the  Appendix,  to  treat  the  subject  of  Law,  by  examining,  first» 
the  science  of  General  Jurisprudence,  that  is,  of  the  legal  notions 
and  principles  which  enter  into  every  system  of  law  ;  and  secondly, 
the  science  of  Particular  Law,  that  is,  as  he  explains  it,  '  The 
science  of  any  such  system  of  Positive  Law  as  now  actually  ob- 
tains, or  once  actually  obtained  in  a  specifically  determined 
nation  ' ;  and  he  carefully  distinguishes  between  the  sciences  of 
general  and  particular  jurisprudence  and  the  science  or  sciences 
which  would  tell  us,  not  what  law  is,  but  what  law  ought  to  be. 

The  Roman  jurists  made  no  approach  to  a  division  of  the  sub- 
ject so  accurate  and  so  exhaustive.  It  is  their  great  merit,  the 
real  source  of  their  value  to  modem  Europe,  that  they  apprehended 
and  elucidated  the  great  leading  principles  and  notions  of  general 

*  Const  de  Emend,  Cod,  4. 
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jurisprudence;  but  they  did  not  clearly  distinguish  between  general 
jurisprudence  and  the  municipal  law  of  Rome,  or  between  law  and 
morality.  As  we  have  said  before,  they  assumed,  on  the  authority 
of  Greek  philosophy,  that  there  was  a  lex  natv/rce  binding  on  them 
because  it  was  a  leXy  and  they  endeavoured  to  work  up  the  dictates 
of  this  law  and  of  ihejua  gentiwra  together  with  the  provisions  of 
the  old  jua  civile  into  a  whole.  The  Institutes  of  Oaius  open 
with  a  declaration  that  every  system  of  law  must  contain  the  two 
elements  of  general  and  municipal  law ;  but  in  the  Institutes  of 
Justinian  there  are  prefixed  two  definitions  taken  from  r,  ^  ...  . 
the  writings  of  Ulpian ;  and,  while  the  definitions  them-  justice  and 
selves  illustrate  the  inexactness  with  which  the  jurists  J^^^^P^''^*^^^^^- 
determined  the  province  of  jurisprudence,  the  place  assigned  to 
them  in  this  compilation  shows  the  utter  want  of  anything  like 
philosophy  in  the  age  when  the  Institutes  were  written.  The 
first  definition  defines  the  moral  virtue  of  justice  by  reference  to 
a  legal  term  (jua),  which  it  leaves  unexplained :  the  second  pro- 
nounces jurisprudence  to  be  the  '  knowledge  of  things  human  and 
divine,'  a  phrase  which,  originally  referring,  perhaps,  to  the  dis- 
tinction between  pontifical  and  secular  law,  has  no  general  mean- 
ing, except  as  a  summary  of  the  philosophy  which  thought  that 
law  was  the  expression  of  a  reason  common  to  the  universe  and 
to  man.  We  can  only  treat  the  Roman  notions  of  law  and  juris- 
prudence historically,  and  ascertain  what  they  were  and  whence 
they  came ;  we  cannot  make  them  fit  into  the  more  accurate  shapes 
assigned  to  these  general  terms  by  the  modem  philosophy  of  law. 

35.  The  preceding  historical  sketch  will  have  sufficed  to  show 
what  were  the  sources  of  Roman  law :  (1)  There  was 

the  old  jua  civile,  which  mainly  depended  on  custom 
as  its  basis.  (2)  There  were  the  judicial  decisions  of  the  prcetora, 
and  the  opinions  of  the  jiuria  prudentea,  supplementing  the  jua 
civile  from  the  dictates  of  the  lex  natu/rce  and  the  jua  gentium ; 
and  (3)  There  were  positive  enactments,  which  may  be  divided 
into  legea,  plebiacita,  aenatuaconaulta,  and  announcements  of  the 
will  of  the  emperor. 

36.  The  main  legal  term  with  which  we  have  to  start  in 
Approaching  Roman  law  is  jua.     The  word  is  used  to 

signify  both  the  sum  of  rights  and  their  corresponding      "  *J^^^ 
duties,  sanctioned  by  law,  and  also  any  group,  or  any  single  one 
of  these  rights.     The  law  prescribes  different  relations  in  which 
the  members  of  a  State  are  to  stand  to  things  and  to  each  other. 

b2 
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The  daim,  protected  by  legal  remedies,  which  each  man  has  to 
have  any  of  these  relations  observed  in  his  own  case 
is  a  right;  and  as  the  right  must  be  conceived  to 
belong  to  or  reside  in  a  person,  we  speak  of  a  right  being  the 
right  of  a  person,  e.g.  my  right  to  have  that  book,  your  right  to 
have  that  house  (jus  meum,  jus  tuum).  When  we  examine  the 
dilSerent  rights  established  by  law  in  a  State,  we  find  some  of  a 
public  character,  affecting  individuals  as  members  of  a  body  poli- 
tic ;  others  of  a  private  character,  affecting  individuals  directly. 
It  is  only  of  the  private  rights  established  by  Roman  law  that  we 
now  propose  to  speak ;  and  as  rights  are  either  rights  which  per- 
sons have  over  things,  or  rights  which  persons  have  against 
Division  of  some  other  person  or  persons,  we  shall  treat,  first* 
the  subject.  Qf  ^}jg  mode  in  which  the  Roman  law  regarded  per- 
sons ;  then  of  the  mode  in  which  it  regarded  things ;  then  of  the 
rights  it  gave  to  persons  against  persons;  and,  lastly,  of  the 
method  by  which  the  State  enforced  private  rights  when  disputed 
or  disregarded,  that  is,  the  system  of  civil  process. 


L  PERSONS. 

37.  The  word  persona  had,  in  the  usage  of  Roman  law,  a 
^  .^  ^^  different  meaning  from  that  which  we  ordinarily  at- 
the  word  per-  tach  to  the  word  person.  Whoever  or  whatever  was 
*^*'  capable  of  having,  and  being  subject  to,  rights  was  a 
persona.  Slaves  were  versonce  in  the  sense  that  they  were  not 
merely  thingp,  and  they  could  go  through  some  legal  forms  and 
were  entitled  in  later  times  to  a  certain  amount  of  legal  protection ; 
but  although  they  are  thus  treated  of  under  the  law  of  persons,  it 
is  chiefly  their  want  of  legal  capacities  that  attracts  attention. 
Many  personce^  however,  had  no  physical  existenoe.  The  law 
clothed  certain  abstract  conceptions  with  an  existence,  and  attached 
to  them  the  capability  of  having,  and  being  subject  to,  rights.  The 
law,  for  instance,  treated  the  State  as  a  persona,  capable,  for  ex- 
ample, of  owning  land  or  slaves  (a^/er  publicus,  servi  puublici). 
So.  a  corporation,  or  an  ecclesiastical  institution,  was  a  versona. 
quite  apart  from  the  individual  yersoncs  who  formed  t^ft  nnt^.  Aj^d 
administered  the  othy.  Even  the  fiscus,  or  imperial  treasury,  as 
being  the  symbol  of  the  abstract  conception  of  the  emperor's 
claims,  was  spoken  of  as  a  persona. 

38.  T]hft  f^ohniPiil  f^rm  for  the  position  of  an  individual  re- 
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garded  as  a  legal  person  was  status,  and  the  constitutive  elementa 
yf  his  status  were  liberty,  citizenship,  and  membership 
in  a  family.     First,  he  must  be  free.     A  slave  had  no 
rights.     In  the  earlier  days  of  Roman  law.  no  one  would  have 
conceived  this  to  be  unnaturaL     But  philosophy,  and 
the  study  of  morality,  taught  the  later  jurists  that  ^' 

the  condition  of  a  slave  was  a  violation  of  natural  law.  It  was 
not,  however,  necessary  that  the  person  should  have  been  bom 
free  (ingenuus) ;  for  the  process  of  manumission  placed  the  slave 
in  some  degree  on  a  level  with  the  ingenuus  by  making  him  a 
freedman  (libertinus,  or,  if  spoken  of  with  reference  to  his  patron, 
libertus*).  It  depended  on  the  mode  and  circumstance  of  his 
manumission  whether  he  became  at  once  a  Roman  citizen ;  but  in 
whatever  way  he  was  enfranchised  he  still  owed  certain  duties  to 
his  patron,  and  in  certain  cases  his  patron  was  his  heir. 

39.  The  second  element  of  the  status  was  citizenship.     The 
Roman  notion  of  the  State  was  that  of  a  compact 
privileged  body  separated  off  from  the  rest  of  the  *^* 

world  by  the  exclusive  possession  of  certain  public  and  private 
righta  In  the  early  times  of  Rome  the  cives,  or  members  of  the 
State,  were  divided  into  two  bodies  of  patres  and  plebeians,  the 
former  of  whom  had  a  public  and  sacred  law  peculiar  to  themselves, 
while  they  shared  with  the  latter  the  system  of  private  law. 
Beyond  the  State  all  were  hostes  and  barba/ri.  But  as  civilisation 
advanced,  the  number  of  foreigners  who  resorted  to  Rome  for 
trade,  or  were  otherwi9e  brought  into  friendly  relations  with  citi- 
zens, was  so  great  that  they  were  looked  upon  as  a  distinct  class, 
that  of  peregrini.  To  be  a  citizen  was  thenceforward  not  to  be  a 
peregrinvSf  the  force  of  the  one  idea  being  brought  out  by  the 
prominence  of  its  opposite.  A  peregrinus  was  subject  to  the  jus 
gentium;  dtizetis  alone  could  claim  the  privileges  of  the  jus 
Qwvritiwm.  But  when  her  conquests  placed  Rome  in  new  and 
varying  relations  with  the  nations  of  Italy,  an  intermediate  position 
between  the  citizen  and  the  peregrinus  was  accorded  to  the  more 
privileged  of  the  vanquished.  Some  of  the  rights  of  the  citizen 
were  given  to  them,  and  some  were  withheld.  These  peculiar 
rights  of  the  citizen  were  summed  up  in  the  familiar  term  suffra- 
giu/m  et  hxmores,  the  right  of  voting  and  the  capacity  of  holding 
magisterial  offices,  and  in  the  terms  connubiv/m  and  com/mercium, 

*  The  Latin  lor  a  freedman  was  libertinus  ;  but  lihmiua  Titii  is  the  Latin 
lor  the  freedman  of  Titins. 
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Connvhium  is  a  term  which  explains  itself.  The  foundation  of 
the  Roman  family  was  a  marriage  according  to  the  jtcs  QuiritiuTn, 
and  not  to  have  the  connubiv/m  was  to  be  incapable  of  entering 
into  the  Roman  family  system.  In  the  word  com/merciuTa  were 
included  the  power,  of  holding  property  and  making  contracts 
according  to  the  Roman  law,  and  also  the  teatamentif actio ^  or  the 
power  to  make  or  witness  a  will,  and  to  accept  property  under  one. 
By  the  jtw  Latinum  and  the  ju«  Italicv/m  various  modifications  of 
the  difierent  rights  implied  in  the  dvitas  were  granted.  The  jibs 
Latinum  gave  private  rights  to  individuals,  the^us  ItaUcv/m  gave 
public  rights  to  towns.  In  some  cases  ihejua  Latinum  gave  the 
connubiwm  and  com/merdum ;  in  some  only  the  latter,  in  many 
only  a  portion  of  the  latter,  the  testa/menti  fa^tio,  the  power  of 
making,  or  taking  under,  a  testament,  being  withheld.  The  jus 
ItalicumgSkve  certain  favoured  towns  a  free  municipal  constitution, 
an  immunity  from  direct  taxation,  and  made  the  soil  subject  to 
Quiritarian  ownership  (see  sec.  58).  In  the  course  of  time  other 
shades  between  the  dvis  and  the  peregrinus  were  introduced,  but 
all  distinction  between  them  was  gradually  swept  away  by  the 
increasing  recklessness  with  which  the  rights  of  citizenship  were 
bestowed.  At  last  Caracalla  made  all  the  free  subjects  of  the 
empire  citizens ;  and  thenceforward  the  class  of  peregrini,  pro- 
perly speaking,  ceased  to  exist.  All  the  free  inhabitants  of  the 
civilised  world  were  dvea^  and  beyond  were  nothing  but  barbari 
and  hostes. 

40.  The  Roman  family,  in  the  peculiar  shape  it  assumed  under 
the  ju8  Quiritiumy  was  modelled  on  a  civil  rather  than 
on  a  natural  basis.  The  tie  which  bound  members  of 
the  same  family  was  not  that  of  blood  ;  it  was  their  common 
position  in  the  midst  of  a  peculiar  system.  For  the  formation  of 
such  a  family,  a  legal  marriage  was  an  indispensable  preliminary  ; 
but  it  was  only  a  preliminary,  and  the  peculiar  character  of  the 
family  did  not  in  any  way  flow  from  the  tie.  The  head  of  the 
family  was  all  in  all  He  did  not  so  much  represent  as  absorb  in 
himself  the  subordinate  members.  He  alone  was  sui  juris,  i.e. 
had  an  independent  will ;  all  the  other  members  were  alieni  juris ^ 
their  wills  were  not  independent,  but  were  only  expressed  through 
their  chief.  The  paterfamilias,  the  head  of  the  family,  was  said 
to  have  all  the  other  members  of  his  family  in  his  power ;  and  this 
power  (patria  potestas)  was  the  foundation  of  all  that  peculiarly 
characterised  the  Roman  family.     At  the  head  of  the  family  stood 
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the  p(KleTfwmAli(i8  alone.  Beneath  him  came  his  children,  sons 
and  daughters,  and  his  wife,  who,  in  order  to  preserve  the  symmetry 
of  the  system,  was  treated  by  law  as  a  daughter.*  K  a  daughter 
married,  she  left  this  family,  and  passed  into  the  family  of  her 
husband,  but  if  a  son  married,  all  his  children  were  as  much  in 
the  power  of  the  'paJteTfaTailias  as  the  son  himself.  Thus  all  the 
descendants  through  the  male  line  were  in  the  power  of  the  same 
person.  And  it  was  this  that  constituted  the  link  of  family  rela- 
tionship between  them,  not  the  natural  tie  of  blood.  When  the 
pcLterfa/fMliaa  died,  each  of  the  sons  became  in  his  turn  a  pater- 
familias;  he  was  now  aui  jv/rist  and  all  his  own  descendants 
through  the  male  line  were  in  his  power.  Each  of  the  daughters 
as  long  as  she  remained  unmarried,  was  also  auijvma  ;  but  directly 
she  formed  a  legal  marriage,  and  thereby  entered  into  her  husband  s 
family,  she  passed  into  the  power  of  another.  Hence  it  was  said 
that  a  woman  was  at  once  the  beginning  and  end  of  her  family, 
capviX  et  firyis  fa/miiicB  aiuce,  for  directly  she  attempted  to  continue 
it,  she  passed  into  another  family. 

41.  Persons  who  were  under  the  power  of  another  could  not 
hold  or  acquire  any  property  of  their  own.  All  belonged  to  the 
paterfa/milias ;  and  whatever  the  son  acquired  was  p^^^^^  ^y 
acquired  for  the  father.  In  matters  of  public  law  the  p^aons  in 
jUiusfa/nviLias  laboured  under  no  incapacities;  he  ^'^**^*'^^- 
could  vote  or  hold  a  magistracy,  but  in  all  the  relations  of  private 
law  he  was  absolutely  in  his  father's  power.  He  could  not  make  a 
will,  for  he  had  no  property  to  dispose  of ;  nor  bring  an  action,  for 
nothing  was  owing  to  him.  But  in  all  public  relations,  whenever 
this  incapability  of  possessing  property  was  not  in  question,  the 
JUiuafamiMciS  had  all  the  privileges  of  a  citizen ;  he  had,  for  in- 
stance, the  connvMum,  and  could  contract  a  legal  marriage ;  and 
the  c(yrnmeroium,  and  could,  therefore,  be  a  witness  in  a  sale  by 
mancipation,  to  which  none  except  citizens  could  be  witnesses. 
The  indulgence  of  later  times  permitted  the  filiusfamiiias  to 
hold  certain  property  apart  from  the  paterfamilias,  an  indulgence 
first  accorded  as  an  encouragement  to  military  service.  But  this 
was  always  treated  as  a  notable  departure  from  the  strict  theory 
of  law.» 

42.  The  distinction  between  the  legal  and  the  natural  family 


*  She  was  technically  said  to  be  in  the  maiitts  of  her  husband ;  and  per- 
haps manua  is  the  old  word  signifymg  the  power  of  the  paterfamilias^  and 
poteitoB  is  only  an  expression  of  later  Latin. 
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is  illustrated  by  its  being  possible  for  a  member  of  the  legal  family 
JEmancipa'  ^  q^it  it  and  become  an  entire  stranger  to  it,  and  for 
**^-  an  entire  stranger  to  be  admitted  to  it,  and  be  as 

completely  a  member  as  if  he  were  a  son  of  the  paterfa/milias. 
The  mode  by  which  the  change  in  either  case  was  accomplished 
was  by  a  fictitious  sale.  Every  Roman  citizbn  cotdd  sell  himself 
to  another  by  the  peculiar  form  of  sale  called  mancipatio ;  and  as 
the  father  possessed  over  the  son  the  rights  which  a  person  sui 
jv/ris  possessed  over  himself,  he  sold  the  JUiusfamilids  to  a  nomi- 
nal purchaser,  who  was  supposed  to  buy  the  son.  It  was  declared 
by  the  law  of  the  Twelve  Tables,  that  a  son  thrice  sold  by  his 
father  should  be  free  from  his  power,  and  the  ceremony  was  therefore 
repeated  three  times,  and  the  son  was  then  emancipatua,  or  sold 
out  of  the  family.  When  a  stranger,  being  himself  alieni  juris, 
wished  or  was  compelled  to  enter  a  family,  the  process  was  effected 
by  adoption.  Here,  again,  then,  was  another  sale,  the  pater- 
familias  of  the  family  he  quitted  being  the  seller,  and  the  pater- 
fa/milias  of  that  he  entered  being  the  purchaser.  If  the  stranger 
was  awijwriSf  he  entered  his  new  family  by  arrogation,  which  in 
ancient  times  could  only  be  effected  by  a  vote  in  the  comitia 
curiata,  it  being  considered  a  matter  of  public  policy  to  keep  a 
watch  over  such  a  proceeding,  lest  the  last  of  his  gens  should 
arrogate  himself,  and  its  sacra  be  lost.  Much  simpler  modes  for 
effecting  arrogation,  as  well  as  for  effecting  emancipation  and 
adoption,  were  employed  in  later  times ;  and  one  of  the  most 
important  changes  in  law  introduced  by  Justinian  was  that  by 
which  he  altered  the  character  of  adoption,  and  decreed  that,  unless 
the  adopter  was  an  ascendant,  the  person  adopted  should  not  pass 
out  of  his  natural  family. 

43.  A  person  might  be  swijuriSy  and  be  in  possession  of  every 
Tutors  and  right,  and  yet  be  unable,  through  some  imperfection, 
curators.  ^  exerdse  the  rights  he  possessed.  A  child,  for  in- 
stance, was  not  only  not  able  to  conduct  his  affairs  with  discretion, 
but  he  was  unable  to  understand,  perhaps  to  speak,  the  forms 
necessary  to  be  expressly  pronounced  in  almost  every  legal  trans- 
action. A  tutor  was  therefore  appointed,  who,  until  the  child 
attained  the  age  of  puberty,  supplied  this  defect  of  his  ward,  or, 
as  he  was  called,  his  pupil.  And  this  is  the  Roman  notion  of  a 
tutor :  he  was  a  person  who  supplied  something  that  was  wanting, 
who  filled  up  the  measure  of  his  pupil's  persona*    He  of  course 

*  Persona  had  in  Boman  law  a  double  signification.    It  meant  a  person 
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took  care  of  the  person  and  property  of  the  child  ;  but  this  was 
only  an  accessory  of  his  position ;  his  primary  office  was  to  supply 
by  his  auctoritaa  *  what  the  pupil  fell  short  of.  So,  too,  in  the 
old  law,  unmarried  women,  of  whatever  age,  remained  in  the 
tutelage  of  their  relations.  Further,  a  person  might  be  suijvHs, 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be  neces- 
sary to  insure  that  he  did  not  hurt  himself  and  his  family  by  the 
mode  in  which  he  exercised  them.  In  such  cases,  a  curator  was 
appointed,  whose  duty  it  was  to  look  after  his  property.  This 
curator  had  a  perfectly  dilBTerent  office  from  a  tutor ;  in  technical 
language,  the  tutor  was  said  to  be  appointed  to  the  person,  the 
curator  to  the  property.  The  curator  was  only  appointed  as  a 
check  to  prevent  pecuniary  loss.  Curators  were  also  appointed  to 
watch  over  the  interests  of  insane  persons,  and  of  persons  noto- 
riously prodigal,  as  well  as  of  those  who  had  attained  the  age  of 
puberty,  but  were  under  the  age  of  twenty-five. 

44.  While  the  head  of  a  family  lived,  all  those  who  were  in 
his  power  were  connected   together  by  the  tie  of 
subjection  to  the  power  of  the  same  person.     The 

tie  was  called  dgnatiOt  and  the  persons  so  mutually  connected 
were  agncUi  to  each  other.  When  the  paterfamilias  died,  the  tie 
of  a^naiio  stiU  subsisted.  Each  of  those  who,  by  his  death,  be- 
came 8v/i  jiurie,  became  the  head  of  a  new  family ;  but  still  they 
and  their  descendants  were  agnati  to  each  other  so  long  as  they  did 
not  by  emancipation  or  by  adoption,  or,  in  the  case  of  women,  by 
marriage,  leave  their  original  family.  All  those,  in  short,  who 
would  have  been  agnati  to  each  other  if  the  life  of  the  original 
paterfamnilias  had  been  prolonged,  were  agnati  at  any  distance 
of  time,  however  great,  after  his  death.  A  number  of  distinct 
families  might  thus,  when  looked  on  as  connected  by  agnatio, 
be  spoken  of  as  one  family ;  for  they  were  all  portions  of  the 
family  of  a  deceased  paterfamilias. 

45.  Beyond  the  circle  of  the  agnati,  the  ancient  patrician  had 
that  of  the  geTia,  They  were  nearer  to  him  than  those  who  were 
only  related  to  him  by  blood.     If  a  patrician  died  intestate,  in 

in  the  sense  used  above  in  sec.  87.  It  also  meant  all  or  some  of  the  oapacities 
attaching  to  a  person.  The  persona  (taken  generally)  of  a  person  was  thus 
the  wsfD.  total  of  all  his  legal  capacities,  and  the  same  person  as  a  husband  or 
father  had  the  persona  mariti  or  patris. 

*  The  derivation  of  auctoritaa  should  never  be  lost  sight  of.  When  one 
person  increased,  augebat,  what  another  had,  so  as  to  fill  up  a  deficiency, 
this  increasing  or  filling  up  was  called  auctoritaa. 
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default  of  agnati,  his  gentileSy  the  men  of  his  genSf  were  his  heirs. 

He  was  placed  in  the  midst  of  two  artificial  circles, 

shutting  out  the  natural  circle  of  blood  relations ;  while 

the  plebeian,  unless  he  happened  to  belong  to  one  of  the  few  pie-  » 

beian  gentes,  and,  when  the  system  of  gentea  had  faded  away,  the 

patrician  also,  acknowledged  the  ties  of  blood  as  next  to  that  of 

agnatio.    All  those  who  were  connected  together  by 

the  ties  of  blood  were  cognati.    It  was  the  tendency 

of  the  later  Roman  legislation  to  give  greater  and  greater  weight 

to  the  ties  of  blood,  and  to  substitute  a  natural,  for  an  artificial, 

system  of  family  relationship.     Lastly,  the  cognati  of 

each  of  the  parties  to  a  marriage  were  said  to  be 

affi/nes  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the 
Pon'tim  of  ifn^cL'n^us,  or  power,  of  her  husband.  And  this  was  so, 
the  wife.  probably,  in  the  strict  theory  of  the  Roman  family, 
and  in  the  practice  of  early  times.  The  tie  of  marriage  was 
formed  among  the  patricians  by  the  ceremony  of  confarreatio,  in 
which  none  could  partake  except  those  who  had  the  privileges  of 
the  jus  sacrum ;  and  apparently  the  mere  fact  of  going  through 
the  ceremony  placed  a  wife  in  the  manna  of  her  husband.  The 
plebeians  had  no  corresponding  ceremony ;  and  in  order  that,  when 
two  persons  came  together  in  marriage,  the  wife  should  be  in  the 
power  of  the  husband,  she  was  sold  to  the  husband  by  the  father^ 
a  process  which  was  termed  coemptio,  or  if  she  remained  with  her 
husband  a  year,  then  the  power  over  her  was  acquired  by  usv^, 
that  is,  by  the  uninterrupted  lapse  of  time.  If,  however,  she 
absented  herself  for  three  consecutive  nights  in  the  year,  this 
prevented  her  falling  into  the  husband's  power.  Perhaps,  at  all 
times,  at  least  in  plebeian  families,  a  woman  could  so  marry  as 
not  to  fall  into  the  maniLS  of  her  husband ;  and  in  later  times 
such  marriages  formed  the  rule.  It  made  no  difierence  in  other 
relations  of  the  family  whether  the  wife  was  in  the  power  of  the 
husband  or  not.  Supposing  she  and  her  husband  had  the  con- 
nubium,  that  is,  were  capable  of  intermarrying,  all  the  usual 
incidents  of  a  marriage,  such  as  the  patria  potestas,  attached  to 
the  connection.  If  a  man  and  a  woman  entered  into  a  permanent 
connection  without  marriage  (concubinatus),  their 
children  were  naturales  hoem,  and  were  so  far 
favoured  by  the  later  law  as  to  be  capable  of  being  placed  in  the 
position  of  children  sprung  from  a  legal  marriage,  by  the  process 
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of  legitiraatio.  After  the  time  of  Constantine  they  might  be 
made  legitimate  by  the  subsequent  marriage  of  their  parents.  In 
all  unions  of  the  sexes,  other  than  a  legal  marriage,  the  children 
followed  the  condition  of  their  mother :  being  free,  that  is,  if  she 
was  free,  and  slaves  if  she  was  a  slave.  The  union  of  slaves  was 
called  coniubemiwm;  but  however  solemnly  entered  into,  and 
however  faithfuUy  its  natural  tie  acknowledged,  it  was  never  in 
the  eye  of  the  law  regarded  as  anything  better  than  promiscuous 
intercourse. 

47.  It  was  possible  that  any  one  who  possessed  a  complete 
status  should  undergo  a  change  of  status,  and  this  D^mintuio 
change  might  happen  in  any  one  of  the  three  com-  «»i^w. 
ponent  parte  of  the  status.  The  capability  of  exercising  all  those 
rights  implied  in  a  perfect  status  was  frequently  spoken  of  as  a 
man's  caput,  and  the  change  in  each  of  these  component  parts  was 
said  to  be  a  deminutio  capitis,  a  lessening  or  impairing  of  the 
caput  First,  a  man  might  lose  his  freedom  ;  he  might  be  taken 
prisoner  by  an  enemy,  or  undergo  a  very  severe  criminal  sentence. 
The  loss  of  this  element  of  the  status,  called  capitis  deminutio 
maaoi/nia,  involved  the  loss  of  the  remaining  two,  the  person  wfto 
ceased  to  be  free  ceasing  also  to  have  the  rights  of  citizenship  or 
family  rights.  Secondly,  he  might  lose  his  rights  of  citizenship, 
and  this  loss,  called  capitis  deminutio  Toedia,  involved  the  loss 
of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was 
called  capitis  deminutio  minima,  he  might  lose  his  position  in 
his  family  by  emancipation  or  arrogation.  In  early  times  there 
were  rights,  principally  those  forming  part  of  the  jv^  sacrwra, 
which  a  person  who  passed  out  of  his  family  really  lost ;  but  in 
later  times,  as  in  every  case  the  person  who  underwent  this  capitis 
deminutio  either  entered  another  family,  or  became  the  head 
of  his  oym  family,  his  status  was  really  not  made  at  all  less 
perfect  by  the  change.  Of  course  this  capitis  dem^inutio  involved 
the  loss  of  neither  of  the  two  other  component  parts  of  the 
status. 

48.  When  a  person  was  possessed  of  a  perfect  statius,  he  was 
considered  to  enjoy  a  high  dignity  and  reputation  in 

the  eyes  of  others.    This  reputation  (existimatio)  the 
Romans  considered  as  one  of  the  chief  possessions  of  a  person. 
It  was  even  to  a  certain  extent  regulated  by  law.     If  a  person 
ceased  to  be  free,  his  existimatio  was  gone.     Certain  offences  were 
treated  by  law  as  impairing  it.     If  the  offence  was  so  grave  as  to 
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impair  the  exiatimatio  very  seriously,  its  diminution  was  said  to 
amount  to  infa/mia.  For  example,  a  partner,  or  a  mandatary, 
condemned  in  an  action  pro  socio  or  imandatOt  was  stamped  with 
infamy.  The  consequences  of  infamy  were,  that  the  guilty  per- 
son could  not  vote,  could  not  receive  public  honours,  and  could 
not  bring  a  public  prosecution.  If  the  offence  was  rather  less 
grave,  the  consequence  was  turpiiudo ;  and  if  the  person  was  in 
some  inferior  position,  as,  for  instance,  an  actor,  he  was  said  to  be 
marked  with  a  levia  nota,  a  slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons 
Snd  fOm  *^**  wcrc  the  mere  creations  of  law,  as  corporations, 
exisUnee  of  ceased  to  exist  when  the  law  in  any  way  put  an  end 
'^*^'  to  their  existence,  as  by  the  dissolution  of  the  corpo- 
ration, yet  the  person  of  individuals,  that  is,  their  legal,  as  opposed 
to  their  natural  being,  did  not  become  extinct  by  their  deatL  At 
the  moment  of  death  it  was  shifted  to  those  who  represented  them. 
The  son  was  clothed  with  the  person  of  the  father,  the  heir  with 
that  of  the  testator.  What  we  mean  by  saying  that  the  deceased 
is  represented,  that  is,  again  made  present  and  brought  before  us, 
t£e  Roman  jurists  expressed  by  saying  that  his  person  had  been 
shifted  to  those  who  succeeded  in  his  place. 

II.  THINGS. 

50.  The  word  thing  (res)  has,  in  Roman  law,  a  sense  as  arti- 
Um  o/the  ficial  and  as  wide  as  the  word  person.  As  person  com- 
toard  ret,  prehends  every  legal  being  that  has  rights  and  is  sub- 
ject to  them,  so  thing  comprehends  all  that  can  be  considered  as 
the  object  *  of  a  right.  The  object  of  a  right  may  be  incorporeal, 
or  the  pure  creation  of  law,  and  need  not  be  limited  to  things  cor- 
poreal and  visible.  The  law  can  separate  the  right  to  possess  a 
field  and  the  right  to  walk  in  it,  and  the  object  of  each  right  is 
called  indifferently  a  thing.  When  we  attempt  to  classify  these 
objects  of  rights,  we  are  unable  to  select  any  one  principle  of 
division  according  to  which  we  may  distribute  them.  The  aspects 
in  which  we  may  view  them  are  too  various  to  admit  of  a  simple 
arrangement ;  we  may,  however,  make  a  division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which  we 
arrive  at  by  examining  the  nature  of  the  things  themselves ;  and 
secondly,  those  which  we  arrive  at  by  inquiring  into  the  interest 
which  persons  have  in  them. 

*  This  word  is  here  used  in  the  sense  of  the  Qerman  writers  and  corre- 
sponds with  Austin's  '  subject'. 


INTRODUCTION.  xlv 

61.  First,  then,  things  may  be  corporeal  or  incorporeal;  or, 
as  the  jurists  expressed  it,  tangi  possunt  or  tangi  non 
possunt.  We  see  a  house  or  a  field ;  we  do  not  see  ^^^" 
a  right  to  inhabit  the  one  or  reap  the  fruits  of  the  Corporeal  and 
other.  The  physical  tangible  object  of  sense  is  a  *'*^''^^ 
corporeal  thing ;  the  intangible  abstraction  of  the  mind  is  an  in- 
corporeal thing.  Incorporeal  things  always  consist  in  a  right; 
if  we  see  a  stream  flowing,  or  a  path  winding  through  a  field,  the 
mind  sees,  as  something  distinct  from  the  object  of  sense,  the 
power  of  using  the  water  or  of  following  the  path.  This  power 
is,  in  the  language  of  the  law,  an  incorporeal  thing ;  and  a  person 
may  have  a  right  to  possess  it  just  as  he  may  have  a  right  to  pos- 
sess a  house  or  field.  Strictly  speaking,  the  right  to  own  a  field, 
and  not  the  field  itself,  is  what  the  law  takes  cognisance  of,  and 
this  is  as  much  incorporeal  as  the  right  to  walk  over  it.  But 
Roman  law  has  adopted  or  introduced  the  popular  way  of  speaking, 
according  to  which  we  say, '  I  have  a  field ' ; '  I  have  a  right  of  way 
over  a  field  *. 

52.  We  may  again  speak  of  corporeal  things  as  moveable  and 
immoveable  (res  mobileSy  ae  moventes,  and  res  soli,  res  ««. . 
irn/mohHes),  a  distmction  so  obvious  that  it  needs  no  able  and  im- 
other  remark  than  that  some  moveable  things  are  so  ^'*^^*'*^^- 
incorporated  with  immoveables,  or  so  constantly  associated  with 
their  use,  that  the  law  treats  them  as  immoveables,  as  for  instance 
a  house,  each  brick  of  which  is  a  moveable,  is  itself  an  immove- 
able, because  attached  to  the  soil. 

53.  Things  are  also  either  divisible  or  indivisible     We  cannot 
divide  a  slave  or  a  horse  so  that  the  several  parts    ^^.^  ^  ^^.  . 
have  the  same  value  which  they  had  when  they  were   sibu  and  in- 
parte  of  a  whole ;  but  if  we  divide  a  field  into  four,  we     **^^***^- 
have  four  small  fields. 

54.  They  are  also  principal  or  accessory;  that  is,  they  are 
the  direct  object  of  rights,  or  are  only  so  as  forming    ^^.   ^     .^ 
a  portion  of,  or  being  intimately  connected  with,    dpaiandac- 
something  that  is;  thus  a  tree  is  a  principal  thing,   ^*'^- 

its  fruit  an  accessory. 

55.  Another  distinction  relating  to  things  familiar  to  the 
Roman  jurists  was  that  between  the  genus  and  the    q^^s  and 
species.     By  the  genus  was  meant  a  whole  class  of   *iP«"«^- 
objects,  such  as  horses,  or  the  general  name  for  an  object,  such 
as  wine,  oil,  wheat.     Species  was  the  particulai*  member  of  the 
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class,  or  particular  portion  of  the  object  comprehended  under  the 
genua,  as  this  horse,  or  the  wine  in  this  bottle.  If  a  purchaser 
bought  a  horse,  or  a  certain  quantity  of  oil,  the  thing  bought  was 
said  to  be  determined  genere ;  if  he  bought  a  particular  horse  or 
the  oil  in  a  certain  vase,  the  thing  bought  was  said  to  be  deter- 
mined specie.  All  things  which  are  included  under  a  general 
name,  such  as  oil  or  wheat,  are  commonly  divided  by  being 
weighed,  numbered,  or  measured,  and  were  therefore  spoken  of  by 
the  jurists  as  being  those  things  quce  ponder e,  numero,  Tnensu- 
"^rave  constant 

56.  We  may,  lastly,  regard  things  as  particular,  or  as  collected 

under  some  head,  when  the  whole  collection  is  a  thing 
lart^^and  ^^  ^*^-  Th^^  »  sheep  is  a  particular  thing  (res 
rerumuniver-  singuloms) ;  a  flock,  composed  ex  distantibus  uni 

nomini  subjectis,  is  a  collection  of  things,  or,  as  the 
jurists  expressed  it,  is  a  rerum  universitas  (or  simply  universitds). 
As  also,  of  course,  are  such  comprehensive  things  as  an  inheritance, 
a  marriage  portion,  the  peculiura  of  a  slave. 

57.  In  proceeding  to  the  second  division  of  things  according 
to  the  persons  who  have  rights  over  them,  and  to  the  extent  of 
those  rights,  we  must  first  notice  the  distinction  in  things  caused 

by  certain  things  having  a  sacred  character  (res  divini 
juris).  These  were  res  sacroe,  consecrated  to  the 
superior  gods ;  or  res  religioscB,  such  as  tombs  or  burial-grounds, 
consecrated  to  the  infernal  gods  ;  or,  lastly,  res  sanctce  (hallowed), 
things  human,  but  having  a  sort  of  sacredness  attaching  to  them, 
such  as  the  walls  and  gates  of  cities. 

58.  The  State,  again,  impressed  on  some  things  a  peculiar 
character.  All  things  which  were  held  by  peregrini  and  not  by 
citizens  were peregrina.     The  soil  which  was  included  in  the  terri- 

jger  tories  of  the  early  State,  the  ager  Romanus,  was  dis- 

Jiomanus,  tinguished  from  all  other  land  by  being  alone  capable 
of  being  the  subject  of  sale  by  mancipation,  and  being  alone 
held  by  the  special  tenure  of  the  jus  Quiritium.*  In  later  times 
a  greater  portion  of  the  soil  of  Italy  was  placed  on  the  same 
footing  with  the  soil  of  the  ager  Romanus,  and  sohrni  Italicum 
came  to  be  the  name  of  all  soil  wherever  situated  to  which  the 
privileges  of  the  old  ager  Romanus  were  accorded,  as  opposed  to 
solum,  provinciate,  which  always  remained,  at  least  in  theory,  the 
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property  of  the  State,  and  of  which  a  perfect  ownership  could  not 
be  acquired.*  This  diflference  in  the  tenure  of  the  soil,  which  had 
in  reality  disappeared  by  the  time  of  Diocletian,  was  formally 
abolished  by  Justinian. 

59.  In  the  older  law  there  also  prevailed  a  distinction, 
abolished  by  Justinian,  between  res  mancipi  and  res 

nee  mandpi.  We  know  from  a  fragment  of  Ulpian,f  ^^anctpi. 
what  things  were  res  mancipi.  They  were  prosdia  in  Italico  solo, 
whether  in  the  country  or  the  city,  servitudes  (a  term  to  bo 
explained  presently)  over  these  proedia,  when  in  the  country, 
slaves  and  four-footed  animals,  as  oxen  and  horses,  tamed  for  the 
service  of  man.  All  other  things  were  n^c  mancipi.  We  also 
know  that  property  in  res  mancipi  could  only  be  transferred  by 
in  jure  cessio  (see  sec  73),  and  by  inancipatio,  that  is,  by  a  form 
of  sale,  in  which  the  purchaser  took  hold  with  his  hand  of  the 
thing  purchased,  and,  daiming  it  to  be  his,  struck  the  scales  with 
a  piece  of  copper,  which  he  then  tendered  to  the  seller.^  The  list  of 
res  mancipi  is  evidently  a  list  of  the  possessions  of  an  early  agri- 
cultural community,  and  there  can  be  scarcely  any  doubt  that  the 
form  of  sale  required  to  transfer  the  property  in  them  was  the 
ordinary  form  of  sale  in  such  a  community.  At  some  period,  and 
in  some  manner  of  which  we  have  no  knowledge,  these  possessions 
of  an  early  agricultural  community  were  contrasted  with  other 
forms  of  wealth,  and  the  mode  of  transfer  customary  in  the  one 
case  was  found  not  to  be  customary  in  the  other.  The  law,  sanc- 
tioning and  embodying  the  custom,  made  the  form  of  m^ncipatio 
necessary  to  pass  res  mancipi,  and  declared  it  not  to  be  necessary 
to  pass  other  things.  At  anus,  as  signifying  power,  §  is,  probably, 
the  root  of  the  phrases  mancipi  and  mancipatio.  Thus  res 
nriandpi  meant  originally  things  in  the  hand,  or  taken  by  the 
hand,  of  the  owner,  and  the  taking  by  the  hand  in  the  form  of 
transfer  was  symbolic  of  the  purchaser  holding  or  acquiring  the 
thing  in  the  way  in  which  the  seller  had  held  or  acquired  it.  \ 

60.  If  we  look  at  things  according  to  the  persons  by  whom    \ 
/'they  are  owned,  we  have  a  division  into  res  com^munes,  as  the  sea 

•  Ulp.  Reg.  xix.  1 ;  Cicbro,  Pro  Flacco,  32 ;  Gaius,  ii.  27. 

t  Ulp.  Beg.  xix.  1. 

{  The  fonn  of  mancipatio  will  be  more  fully  noticed  in  sec.  81. 

§  How  manus  signifies  power  is  a  further  question ;  it  may  be  that  the 
bond  is  merely  a  metaphor,  as  we  say  *  in  the  hands '  for  '  in  the  power '  of  a 
person;  or  it  may  mean  the  hand  of  a  conqueror  or  plunderer,  and  thus 
originally  things  numu  capta  would  be  the  booty  of  plunderers. 
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and  the  air,  which  cannot  be  appropriated  by  any  particular  indi- 

JUs  communes,  viduals ;   res  publicoe,  things  which  belong  to  the 

JUspublicm.     State,  as  the  State  land  (ager  pvi>licu8),  navigable 

rivers,  roads,    &c.;    res  ijiniver8itati8y.ilnng&  which  belong  to 

aggregate  bodies,  as  to  corporations ;  Andrea privatoBf 

'  things  which  belong  to  individuals ;  and  these  were 

said  to  be  in  nostra  patrimonio,  i.e.  we  could,  in  one  way  or 

In  nostra      another,  have  a  property  in  them :  whereas  things 

pcUHmonio.   common,  or  public,  or  dedicated  to  the  gods,  were 

extra  patrimonium,  i.e.  could  not  become  the  subject  of  private 

property.    Lastly,  there  were  res  nulliuSy  things  of 

which  no  one  has  acquired  the  ownership,  as  wild 

animals,  or  unoccupied  islands  in  the  sea. 

61.  Having  thus  given  a  sketch  of  the  position  of  persons  in 
Roman  law,  as  also  of  the  divisions  of  things,  we  now 
proceed  to  speak  of  that  connection  between  pei*sons 
and  things  with  what  are  termed  rights  express.  The  necessities 
of  his  physical  position  oblige  man  to  exert  his  power  over  the 
world  of  things.  At  first  property  is  held  by  the 
tribe  or  community,  then  by  the  family,  and  lastly  by 
the  individual ;  and  when  society  has  reached  this  last  stage,  which 
it  had  reached  in  the  earliest  known  times  of  Roman  law,*  his 
special  interests  prompt  each  man  to  claim,  as  against  his  fellows, 
an  exclusive  interest  in  particular  things.  Sometimes  such  a 
claim  sanctioned  by  law  is  urged  directly  :  the  owner,  as  he  is  said 
to  be,  of  the  thing  publishes  this  claim  against  all  other  men,  and 
asserts  an  indisputable  title  himself  to  enjoy  all  the  advantages 
which  the  possession  of  the  thing  can  confer.  Sometimes  the 
claim  is  more  indirect ;  the  claimant  insists  that  there  are  one  or 
more  particular  individuals  who  ought  to  put  him  in  possession  of 
something  he  wishes  to  obtain,  or  do  something  for  him,  or  fulfil 
some  promise,  or  repair  some  damage  they  have  made  or  caused. 
Such  a  claim  is  primarily  urged  against  particular  persons,  and 
not  against  the  world  at  large.  On  this  distinction  between  claims 
to  things  advanced  against  all  men,  and  those  advanced  primarily 
against  particular  men,  is  based  the  division  of  rights  into  real 
and  personal  expressed  by  writers  of  the  middle  ages,f  on  the 

*  We  have,  however,  suoh  expressions  as  sui  heredes  applied  to  children 
who,  after  the  death  of  the  paterfamiliaSj  took  the  inheritanoe  as  something 
belonging  to  themselves,  and  this  is  obviously  a  survival  from  the  times  when 
the  family  rather  than  the  individual  was  regarded  as  the  owner  of  property. 

t  The  term^'ti^  in  re  appears  in  the  summary  of  law  bearing  the  name  of 
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analogy  of  terms  found  in  the  writings  of  tlie  Roman  jurists,  by 
the  phrases  jv/ra  in  re  and  jura  ad  rem.  A  real  right,  a  jus  hi  re, 
or,  to  use  the  equivalent  phrase  preferred  by  some  later  commen- 
tators, jtL8  in  rem*  is  a  right  to  have  k  thing  to  the  exclusion  of 
all  other  men.  A  personal  right,  jus  ad  /rem,,  or,  to  use  a  much 
more  correct  expression,  jus  in  personam,  is  a  right  in  which 
there  is  a  person  who  is  the  subject  of  the  right,  as  well  as  a 
thing  as  its  object,  a  right  which  gives  its  possessor  a  power  to 
oblige  another  person  to  give  or  procure,  or  do  or  not  do  some- 
thing. It  is  true  that  in  a  real  right  the  notion  of  persons  is 
involved,  for  no  one  could  claim  a  thing  if  there  were  no  otlier 
persons  against  whom  to  claim  it ;  and  that  in  a  personal  right  is 
involved  the  notion  of  a  thing,  for  the  object  of  the  right  is  a 
thing  which  the  possessor  wishes  to  have  given,  procured,  done,  or 
not  done.  But  the  leading  principle  of  the  distinction  is  simple 
and  inteUigible ;  and  though  it  has  not  been  formally  adopted  in 
the  system  of  the  Institutes  or  of  the  leading  jurists,  yet  the 
classifications  of  the  different  relations  of  persons  and  things 
which  they  actually  employed  are  so  capable  of  being  assimilated 
to  that  which  this  distinction  suggests  that  we  need  not  hesitate 
to  adopt  it 

in.  RIGHTS  OVER  THINGS. 

62.  The  most  complete  right  over  a  thing  is  of  coin^e  that 
possessed  by  the  absolute  owner  of  the  thing,  the 
person  who  has  power  to  dispose  of  it  as  he  likes,  and 
who  holds  it  by  a  title  recognised  as  valid  by  law.  This  owner- 
ship Was  in  Roman  law  expressed  by  the  word  dominium,,  some- 
times by  proprietas.  The  dominus  was  entitled  to  use  the  thing 
(usus),  to  enjoy  all  its  products  (fructus),  and  to  consume  the 
thing  entirely  if  it  was  capable  of  consumption  {abvsv^s).  He 
could  also  dispose  of  or  alienate  it  at  will.  In  the  ancient  system 
of  private  law,  the  owner  was  said  to  be  owner  ex  jure  Quiritium^ 

the  Braohylogus,  which  belongs  to  the  twelfth  century ;  both  phrases  occur 
in  the  pontifical  constitutions  of  the  thirteenth  century.  (See  Lib.  Sextus 
Decret  iii.  7t  8,  in  quibus  jus  rwn  esaet  qu«situtn  in  re,  licet  ad  rem.) 

*  The  objection  to  using  the  term  jus  in  re  is  that  the  expression  occurs 
in  the  olaadoal  jurists  as  meaning  an  interest  in  a  thing  short  of  ownership, 
M  the  interest  of  a  mortgagee  in  the  thing  pledged,  and  on  this  ground  the 
tenm  jus  in  nem,  which  in  this  sense  is  not  found  in  the  classical  jurists,  but 
it  SQpported  by  the  analogy  of  the  familiar  term  actio  in  rem,  seems  pre- 
leraUa. 
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Nor  did  the  old  law  recognise  any  dominium  other  than  that 
which  was  enjoyed  ex  jure  Quiritium.  But  the  praetors  found 
occasions  when  they  wished  to  give  all  the  advantages  of  owner- 
ship but  were  prevented  by  the  civil  law  from  giving  the  legal 
cUyminium,  Another  kind  of  dominium  came  therefore  to  be 
spoken  of ;  and  the  term  in  bonis  habere  was  used  to  express  an 
ownership  which  was  practically  absolute  because  it  was  protected 
by  the  prsetor^s  authority,  but  which  was  not  technically  the  same 
as  ownership  ex  jure  Quiritium^  Commentators  have  called  this 
ownership  the  dominium  bonitarium,  a  term  not,  however,  used 
by  the  jurists.  The  distinction  between  the  dominium  boni- 
tarium  and  that  ex  jure  Quiritium,  entirely  disappeared  under 
Justinian. 

63.  To  the  notion  of  dominium  was  opposed  that  of  possessio. 

A  person  might  be  owner  of  a  thinff  and  yet  not  pos- 
sess  it,  or  possess  it  without  being  the  owner.  Pos- 
session implied  actual  physical  occupation,  or  detention,  to  use  the 
technical  term,  of  the  thing ;  but  it  also  implied  something  more 
in  the  sense  in  which  it  was  used  by  the  Roman  lawyers.  It 
implied  not  only  a  fact,  but  an  intention ;  not  only  the  fact  of 
the  thing  being  under  the  control  of  the  possessor,  but  also  the 
intention  on  the  part  of  the  possessor  to  hold  it  so  as  to  reap 
exactly  the  same  benefit  from  it  as  the  real  owner  would,  and  to 
exercise  the  same  rights  over  it,  even  though  he  might  be  well 
aware  that  he  was  not  the  real  owner,  and  had  no  claim  to  be  so. 
The  possessor  was  entitled  to  have  his  possession  protected  against 
every  one  but  the  true  owner,  and  length  of  possession  would, 
under  certain  conditions  fixed  by  law,  make  the  possessor  really 
become  the  owner  of  the  thing  possessed. 

64.  As  the  rights  over  a  thing  may  be  very  numerous,  it  is 
perfectly  possible  to  separate  them,  and  to  give  some  to  one 
person  and  some  to  another.  We  can,  for  instance,  separate  the 
right  of  walking  in  a  field  from  the  right  of  digging  under  the 
surface,  and  give  the  right  of  doing  the  one  to  this  person  and  of 
doing  the  other  to  that.  In  this  way  each  right  that  is  separated 
oflF  may  be  considered  as  a  fragment  of  the  whole  dominium 
capable  of  being  given  away  from  the  proprietor.  These  frag- 
mentary rights,  these  portions  of  the  whole  right  comprised  in  the 

absolute  ownership,  were  termed  8ertn^u^e8,i  because 

the  thing  was  under  a  kind  of  slavery  for  the  benefit 

of  the  person  entitled  to  exercisi»  over  it  this  separate  right.     In 
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some  servitudes,  the  right  over  the  thing  subject  to  the  servitude, 
res  aervienSy  was  attached  to  the  ownership  of  another  thing  (rea 
dominans):  the  servitudes  were  then  spoken  of  as  aervitutes 
rer^m  or  prcediorum,  and  a  distinction  was  made  in  these  servi- 
tudes according  as  the  light  given  by  them  referred  to  the  soil 
itself,  as  the  right  to  go  or  to  drive  over  it,  when  the  servitudes 
were  said  to  be  ruaticorum  prcediorurrif  or  to  the  soil  as  support- 
ing some  superstinicture,  as  a  house,  when  the  servitudes  were  said 
to  be  urbanorimi  prcediorum.  In  other  servitudes,  the  right  was 
given  to  particular  persons ;  and  the  servitudes  were  then  termed 
aemitutea  peraonariim.  The  most  important  of  these  latter  servi- 
tudes were  tiausfmctiia  and  uatia.  Uauafructua  was  the  right  to 
enjoy  a  thing  belonging  to  another  person  so  as  to  reap  all  the 
produce  derivable  from  it,  as,  for  instance,  all  the  fruits  of  the 
soil;  nana  was  the  right  to  use  and  enjoy  a  thing  belonging  to 
another  person,  only  without  reaping  any,  or  only  a  small  portion, 
of  its  produce.  Only  immoveable  property  was  subject  to  the 
aervitutea  prcediorum ;  both  moveable  and  immoveable  to  the 
^rvitutea  peraonaram. 

65.  There  were  two  other  rights  over  things  which  had  some- 
thing of  the  nature  of  servitudes,  but  which  received 

a  particular  name.  These  were  emphyteuaia  and  and  super- 
auperjiciea.  The  former  was  an  alienation  of  all  rights  '^^' 
except  that  of  the  bare  ownership  for  a  long  term,  in  considera- 
tion of  the  proprietor  receiving  a  yearly  rent  (penaio) ;  the  latter 
was  the  alienation  by  the  owner  of  the  surface  of  the  soil  of  all 
rights  necessary  for  building  on  the  surface,  a  yearly  rent  being 
generally  reserved 

66.  Lastly,  there  was  the  right  given  over  a  thing  by  pledge 
or  mortgage,  pignua,  hypotheca ;   the  former  term 

being  used  to  express  the  case  of  the  thing,  over  which  p^*^^' 
the  right  was  given,  being  placed  in  the  possession  of  the 
creditor,  the  latter  to  express  the  case  of  it  being  left  in  the 
possession  of  the  debtor.  The  right  was  given  to  secure  a  creditor 
the  payment  of  his  debt;  and  he  ultimately  had  power  to  sell 
the  thing,  and  to  satisfy  his  claim  out  of  the  proceeds,  or,  if  he 
could  find  no  purchaser,  to  have  himself  made  owner  of  the 
thing. 

67.-  We  may  now  proceed  to  speak  of  the  mode  in  which  rights 
over  things  are  acquired.  We  find  at  the  outset  an  obvious 
•difference  between  acquiring  rights  over  a  particular  thing  and 

c2 
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acquiring  rights  over  the  entirety  of  a  number  of  things  comprised 
-  in  such  a  term  as  an  inheritance,  which  includes  tne 

Acmitsttum  of  i.    ,        .   i        i    i         .  ^ 

righu  aver  entirety  of  the  rights  belonging  to  a  deceased  person, 
things.  Y^^^  ^^^j,  things  and  against  persons.    Jffe  may  thus 

divide  the  subject  of  the  acquisition  of  rights  into  two  parts :  the 
first  comprising  the  modes  in  which  rights  are  acquired  over  par- 
ticular things;  the  second  comprising  the  modes  in  which  an 
entirety  (univeraitas)  of  rights,  both  over  things  and  against 
persons,  passed  from  one  person  to  another. 

68.  We  may  mention,  as  the  first  of  the  modes  of  acquiring 
particular  things,  occupation,  i.e.  the  seizing  on  a  thing  which  is 
a  res  nullius,  Le.  without  an  owner:  land  in  an  unoccupied 
Acmiintum  of  country  is  a  res  nvMiuSy  so  is  a  wild  animal ;  if  we 
rights  over       seize  on,  Or,  as  we  should  say,  occupy  the  land,  or 

wirticuluT 

uiings.  Oecu-  catch  the  wild  animal,  we  gain  our  right  over  the 
^'^-  soil  or  the  animal  by  having  been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of  rights 

either  over  things  which  are  added  by  the  forces  of 
nature  to,  and  become  an  inseparable  part  of,  another 
thing  regarded  as  the  principal  thing,  or  over  things  which  by 
the  operation  of  man  are  united  with  other  things  so  as  to  form 
an  indivisible  product.  The  owner  of  the  principal  thing,  by 
virtue  of  his  being  owner,  is  the  owner  also  of  the  accessory 
thing. 

70.  A  contract  or  gift,  by  which  one  person  promised  to  give  a 

thingr  to  another,  did  not  make  that  other  the  owner 
of  the  thing.  A  further  step  was  necessary.  The 
thing  must  be  handed  over  to  the  person  who  was,  under  the 
terms  of  the  contract,  to  become  the  owner  of  it.  This  handing 
over  was  called  traditio  and  a  perfect  traditio  implied,  first,, 
that  it  was  a  real  absolute  owner,  capable  of  alienating  the  thing, 
and  having  the  intention  of  passing  the  property  in  it,  who  trans> 
f erred  it ;  secondly,  that  he  placed  the  transferee  in  actual  posses^ 
sion  of  the  thing;  and  thirdly,  that  the  transferee  received  it  with 
the  intention  of  holding  it  as  owner. 

71.  The  above  are  teimed  natural  modes  of  acquisition ;  but 

there  are  some  which  are  said  to  derive  their  force 

only  from  the  civil  law.     One  is  acquisition  by  gift» 

Strictly  speaking,  gift  is  not  a  peculiar  mode  of  acquisition,  but 

an   acquisition  by  delivery  with  a  particular  motive  for  the 

transfer.     Probably  it  was  on  account  of  the  solemnities  with 
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which  under  Justinian  gifts  had  to  be  made  that  gifts  are  treated 
in  the  Institutes  as  a  special  mode  of  acquisition.  One  special 
kind  of  gift  was  a  donatio  mortis  catusa,  a  gift  made  in  contempla- 
tion of  death,  and  to  take  effect  in  case  of  the  death  of  the  donor 
in  the  lifetime  of  the  recipient. 

72.  The  law  also  gave  the  ownership  of  a  thing  by  usucapio, 
that  is,  by  quiet  possession,  bona  fide,  and  founded  on 

^ome  mode  of  acquisition,  recognised  by  law,  which 
sufficed,  under  the  civil  law,  to  transfer  the  dominiium^  or  legal 
ownership,  if  maintained  during  one  year  over  moveable  things, 
or  during  two  years  over  immoveable.  The  operation  of  usucapio 
was  of  great  importance  in  Roman  law ;  for  by  it  the  interest  of 
a  person  to  whom  a  res  mancipi  was  transferred  otherwise  than 
by  mancipation  and  the  interests  of  all  persons  who  held  things 
in  bonis  (see  sec  62)  were,  after  a  short  lapse  of  time,  converted 
into  full  Quiritarian  ownership.  Prescription,  before 
the  time  of  Justinian,  was  not  a  means  of  acquiring 
rights:  it  merely  gave  a  means  of  repelling  actions  brought  to 
regain  rights  which  had  long  been  held  by  another  than  the 
absolute  owner.  It  was  applicable  to  immoveables  in  the  pro- 
vinces, they  being  not  affected  by  lusucapio,  which  regarded  all 
moveables,  but  only  such  immoveables  as  were  in  Italy.  Justinian 
made  considerable  alterations  in  the  law  with  respect  to  acquisi- 
tion of  ownership  by  length  of  possession.  The  same  law  was 
made  to  prevail  throughout  the  empire,  and  possession  during 
three  years  gave  the  ownership  of  moveables,  and  possession 
during  ten  years,  if  the  parties  had  inhabited  the  same  province 
during  the  time,  or  possession  during  twenty  years  if  they  had 
not,  gave  the  ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were 
surrendered  by  the  fictitious  process  of  in  jure  cessio, 

that  is,  a  suit  in  which  the  defendant  gave  up  to  the     ^^ 
plaintiff  all  he  claimed,  or  when  things  were  adjudged  (arfjudicatio) 
in  certain  actions,  such  as  those  for  assigning  boundaries,  and 
<lividing  a  family  estate,  when  the  judge  had  a  power  to  assign  the 
respective  portions  to  the  different  parties. 

74.  The  entirety  of  rights  was  acquired  -whefti  one  person 
succeeded  to  the ipersona,  or  legal  existence,  pf  .  iauion  f 
another,  and  thereby  succeeded  to  all  his  r^ts,  an  entirety  qf 
whether  over  things  or  against  persons.     The  cases  ^    ' 

in  which  this  most  naturally  occurred  were  that  of  arrogation 
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(for  when  a  person  was  arrogated,  he,  of  course,  transferred  all 
that  he  had  to  the  person  whose  family  he  entered), 
'^^^  and  that  of  succession  to  the  inheritance  of  testators 

and  intestates. 

75.  Testaments  were  originally  made  by  being  proclaimed  in 

the  comitia  cv/riata,  or  by  a  fictitious  sale,  in  which 
testators  transferred  their  property  to  a  purchaser 
(familicB  emptor)  who  was  himself  heir,  or  who  was,  after  their 
death,  to  distribute  it  according  to  their  wishes.  In  later  times 
a  testament  was  made  in  the  presence  of  seven  witnesses,  who 
affixed  their  seals  to  it,  and  the  witnesses  and  the  testator  8Ub> 
scribed  the  testament.  In  order  to  make  a  testament,  it  was 
necessary  to  have  the  teatamenti  faction  a  term  implying  such  a 
participation  in  the  law  of  private  Roman  citizens  as  to  make  a 
person  be  considered  capable  of  making,  taking  under,,  or  bein^ 
witness  to,  a  testament. 

76.  The  testator  was  obliged  to  disinherit  by  naaEve  every 

one  who,  being  among  those  in  his  ovm  power,  had 
a  natural  claim  on  his  property^  and  if  he  failed  to 
do  so,  the  whole  testament  was  set  aside. /"xhe  great  peculiarity 
of  a  Roman  testament  was  the  institution  of  the  heir,  that  is,  of 
Instuution  <^  ^^^  person  who  was  to  succeed  to  the  persona  of  the 
the  heir,  testator.  /Unless  there  was  such  a  person,  no  other 
disposition  of  the  testament  could  take  efiect,  for  there  was  no 
continuation  of  the  testator's  legal  existence.  The  heir  was,  there- 
fore, properly  appointed  at  the  beginning  of  the  testament ;  in  case 
of  the  heir  accepting,  he  placed  himself  exactly  in  the  position 
of  the  testator,  received  all  his  property,  and  was  answerable  for 
all  his  debts ;  in  receiving  his  property  he  was,  however,  bound 
to  give  efiect  to  the  subsequent  dispositions  of  the  testament* 
Various  provisions  were  made  at  difierent  times  to  protect  the  heir, 
and  especially  he  was  secured  by  the  lex  Falddia  (B.C.  40)  in  a  clear 
fourth  of  the  inheritance ;  and  under  Justinian  his  position  was 
altogether  altered,  and  he  could  take  the  property  of  the  testator 
apart  from  his  own.  In  order  that  the  testament  might  not  fail 
because  the  heir  was  not  willing  to  enter  on  the  inheritance,  it  was 
customary  to  name  one  or  more  persons  to  whom  in  succession  it 
might  be  open  to  take  upon  them  the  office  of  heir  (aubstitutio). 
And  a  testator  could  always  secure  an  heir  by  naming,  as  the  last 
of  the  list,  one  of  his  own  slaves,  whom  the  law  did  not  permit  to 
refuse  the  office  {heres  Tieceaaarivs),    When  some  of  the  conditions 
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necessary  to  create  an  heir,  or  give  a  legacy,  were  wanting  in  a 
will,  still  the  expressions  of  the  testator's  wishes  were  binding  as 
trusts  upon  the  heir  under  the  will,  or  heir  ab  in-    Fidekom- 
testato.     Such  trusts  (fideicommiaaa)  were  first  made    ^^^' 
obligatory  by  Augustus,  who  also  first  gave  effect  to  codicils,  that 
is,  writings  purporting  to  deal  with  property  in  the     ^^^^ 
manner  of  a  testamentary  disposition,  but  not  executed 
with  the  solemnities  which  were  required  to  make  a  testament  valid. 

77.  If  there  was  no  testament  to  determine  the  succession  to 
the  particular  property,  the  law  prescribed  the  order  succession  to 
in  which  it  was  to  devolve.  The  first  claimants  were  *'*^^^*^- 
the  8ui  heredes,  that  is,  all  persons  in  the  power  of  the  deceased, 
and  who,  on  his  death,  became  themselves  dui  juris.  Thus,  a 
son  in  potestate  was  a  8UU8  heres  of  the  deceased,  but  not  a 
grandson  until  the  son  was  dead.  These  persons  were  termed 
8ui  heredea  as  having  an  interest  of  their  own  in  the  family  pro- 
perty. If  there  were  no  aui  heredea,  the  next  heirs  were  the 
agnatiy  Le.  all  members  of  the  same  civil  family ;  and  then,  in 
default  of  agnati,  the  law  of  the  Twelve  Tables  gave  the  in- 
heritance to  the  members  of  the  same  gens,  an  enactment  which 
could  of  course  only  take  effect  when  the  deceased  was  a  member 
of  a  gens.  What  was  the  course  of  devolution  beyond  the  agnati 
under  the  old  civil  law,  when  the  deceased  was  not  a  member  of 
a  gens,  we  do  not  know ;  but  probably  the  blood-relations  suc- 
ceeded. In  default  of  agnati,  under  the  prsstorian  legislation,  the 
claims  of  the  natural  family  were  attended  to,  and  the  cognati,  or 
blood-relations,  succeeded  to  the  inheritance.  In  the  later  times 
of  the  Roman  law  the  claims  of  blood-relations  were  more  and 
more  favoured,  and  in  many  important  points  were  gradually  pre- 
ferred to  those  of  merely  civil  kinship.  \^ 

The  Institutes  also  notice  three  other  modes  of  minor  import- 
ance by  which  universitates  rerv/m  were  acquired,   other  modes 
(1)  Bonorum  addictio,  the  giving  over  of  the  property  ^^^!JS^ 
of  a  deceased  person  to  a  slave  to  whom  the  deceased  ^^rum. 
had  given  his  freedom.     (2)  Bonorum  venditio,  the  compulsory 
sale  of  the  whole  property  of  an  insolvent  to  a  person  who  would 
undertake  to  pay  most  to  the  creditors.     (3)  Ex  senatusconsulto 
Claudiano,  which  gave  over  a  woman  with  all  her  property,  who 
had  cohabited  with  a  slave,  to  the  slave's  master.  _^^ 
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IV.  RIGHTS  AGAINST  PERSONS. 

78.  A  personal  right  is,  as  we  have  said  before,  a  right  which 

one  person  has  against  another ;  a  right  to  constrain 
RigJUs  against  |.}^^|j  other  to  ffive  somethinff  to,* or  do  something:  for, 

persons.  **  .  o       »  o         » 

or  make  something  good  to,  the  possessor  of  the  right. 
The  person  to  whom  the  right  belonged,  and  the  person  against 
whom  it  existed,  were  said  in  Roman  law  to  be  bound  by  an 
obligation,  the  notion  of  an  obligation  being  that  of  a  tie  between 
two  parties  of  such  a  nature  as  to  confer  on  the  one  a  power  of 
compelling  by  action  the  other  to  give,  do,  or  make  good  some- 
thing. The  obligation  did  not  give  any  interest  in  a  thing,  to 
get  which  might  be  the  ultimate  object  of  the  proceeding,  but 
only  gave  a  means  of  acquiring  it,  or,  under  the  praetorian  system, 
its  value. 

79.  The  three  words,  dare,  facere,  prcestare,  were  used  to 

embrace  all  the  possible  duties  an  obligation  could 
Dare./acere,    create.     Either  the  person  bound  by  the  obligation 

was  obliged  dare,  i.e.  to  give  the  absolute  ownership 
or  the  possession  of  a  thing ;  or  facere,  that  is,  to  do  or  not  to  do 
some  act ;  or  prcestare,  that  is,  to  make  good  something,  as  to 
make  good  a  loss,  or  to  furnish  any  advantage  or  thing,  the  yield- 
ing of  which  could  not  be  included  in  the  limited  sense  of  the 
word  *  dare  \  Every  person  who  possessed  a  personal  right  against 
another  was  termed  a  creditor,  and  every  one  who  owed  the  satis- 
faction of  a  claim,  or  was  the  subject  of  a  personal  right,  was  a 
debitor.  The  word  creditor,  of  course,  points  to  those  transactions 
in  which  the  possessor  of  the  right  trusted  the  person  who  was 
the  subject  of  it ;  but  the  application  of  the  terms  was  perfectly 
general,  and  must  not  be  confounded  with  the  English  usage  of 
the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations 
Division  of  owed  their  origin  either  to  the  consent  of  the  parties 
obiigationa,  (contractus),  Or  to  injuries  (delicta)  done  by  one  per- 
son to  another,  which  gave  the  injured  party  a  right  to  recom- 
pense. Contracts  did  not,  however,  include  all  cases,  when  an 
obligation  arose  from  the  mutual  consent  of  the  parties.  The 
general  name  for  such  an  obligation  was  conventio,  pactum, 
conventum.    A  contract  was  properly  an  obligation  arising  by 
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mutual  oonsent,  and  made  in  one  of  the  forms  recognised  by  the 
civil  law ;  but  all  obligations  arising  from  mutual  consent  are 
spoken  of  as  arising  from  contracts,  because  in  the  old  law  no 
other  mode  of  expressing  mutual  consent  was  recognised,  and 
mere  agreements  were  not  binding.  « 

81.  The  mode  of  transferring  res  mancipi  was,  as  we  have 
said  in  sec.  59,  called  mancipatio,     Qaius  (i.   119) 
thus  describes  the  form  of  transfer  of  a  slave :  'Man- 
cipation is  effected  in  the  presence  of  not  less  than  five  witnesses, 
who  must  be  Roman  citizens  of  the  age  of  puberty,  and  also  in  the 
presence  of  another  person  of  the  same  condition,  who  holds  a 
pair  of  scales,  and  hence  is  called  lHyt^pens,    The  purchaser, 
holding  in  his  hand  a  piece  of  copper,  says :  "  This  slave  is  mine 
ex  jure  Qmritium,  and  he  is  purchased  by  me  with  this  piece  of 
copper  and  these  scales"     He  then  strikes  the  scales* with  the 
piece  of  money,  and  gives  it  to  the  seller  as  a  symbol  of  the  price.' 
But  the  generic  term  for  this  mode  of  sale  was  not  mancipation 
but  neoDum*  for  this  form  was  used  not  only  when  a  sale  was  its 
real  object,  but  when  under  the  form  of  a  sale  the  parties  intended 
to  effect  a  contract  of  deposit  or  pledge.     The  purchaser  took  the 
thing  handed  over  to  him  upon  the  condition  of  restoring  it  under 
certain  specified  circumstances,  and  thus  a  form  of  transfer  came 
to  be  a  form  of  contract  where  part  of  the  contract  was  still  to  be 
executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full 
shape,  and  apart  from  the  alterations  it  received  from  contracts 
the  praetorian  system,  the  nexvmi  was  used  chiefly  as  ^^^  ^• 
the  mode  of  transferring  res  mancipi,  as  contracts  of  deposit  and 
pledge  were  ordinarily  made,  as  it  was  termed  re.  That  is,  by 
the  mere  delivery  of  the  thing,  the  person  to  whom  it  was 
delivered,  and  who  accepted  it,  was  bound  by  an  obligation  to 
hold  it  for  the  purposes  for  which  it  had  been  delivered.  There 
were  four  heads  of  contracts  recognised  by  the  civil  law,  and  this 
of  contracts  made  re  is  the  first  noticed  in  the  Institutes,  although 
historically  the  recognition  of  such  contracts  was  probably  pos- 
terior to  that  of  the  more  formal  contracts  verbis  and  litteris. 
Under  contracts  re  were  classed  four  kinds  of  contract,  namely^ 
the  contracts  of  mutuv/ni  when  the  receiver  had  to  return  as  much 
of  the  same  kind  of  the  thing  he  received,  commodatum  when  he 

^Nexum  e9t,  quodcumque  per  »9  et  libram  gentur,  idque  necti  dicitur, — 
Fjcsius. 
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had  to  return  the  specific  thing  itself,  depositum  when  the  receiver 
was  bound  to  keep  safe  a  thing  committed  to  his  charge,  and 
pigmus  when  the  receiver  took  a  thing  in  pledge. 

83.  The  second  head  of  contract  under  the  civil  law  was  that 
Oonirads  ^^  contracts  made  verbis,  of  executory  contracts,  that 
made  verbis,  jg^  made  in  a  prescribed  form  of  solemn  words.  One 
of  the  parties  put  to  the  other  a  formal  question  {atipulatio),  to 
which  the  other  gave  a  formal  answer  (responsiOypromiaaio).  To 
the  validity  of  the  contract  it  was  necessary  that  the  question 
should  be  couched  in  the  form  '  spondee  i '  and  the  answer  in  that 
of  *sp(yndeo\  Do  you  engage?  I  do  engage.  It  was  long 
before  equivalent  words,  such  aspromitto  or  dabo,  were  admitted 
as  substitutes.  A  contract  made  by  the  pronunciation  of  these 
solemn  words  was  said  to  be  made  verbis. 

84.  A  third  head  of  contract  under  the  civil  law  was  that  of 
Cmiraeta  Contracts  made  litteris.  An  engagement  having  been 
made  liUeris.  made  to  give  a  definite  amount,  the  parties  agreed  to 
make  a  memorandum  of  the  terms  of  the  contract.  The  creditor 
placed  in  his  book  of  domestic  accounts  (tdbulce  or  codex)  the 
name  of  the  debtor,  and  the  sum  e^pecunia  expensa  lata,  weighed 
out  and  given  to  the  debtor ;  and  the  debtor  entered  in  his  tabuloe 
the  same  sum  as  pecunia  accepta  relata.  Either  party  could  call 
on  the  other  to  produce  his  tabulcBf  which  it  was  considered  so 
incumbent  on  a  Roman  citizen  to  keep  carefully  and  accurately, 
that  any  wilful  error  was  discoverable  without  much  diflSculty. 
The  debtor,  in  fact,  furnished  the  creditor  with  a  means  of  proving 
that  the  debtor  had  on  a  certain  day  received  the  money,  and  even 
if  the  debtor  had  not  set  the  sum  down  in  his  tahulcB,  the 
creditor  could  show  his  own  tabulce  as  a  proof  of  the  contract. 
These  contracts  were  peculiar  to  Roman  citizens.  Peregrini  had 
as  a  substitute  syngraphcB,  signed  by  both  parties,  or  chirographa, 
signed  only  by  the  debtor ;  and  on  these  documents  an  action 
eouki  be  brought. 

85.  There  were,  also,  four  particular  contracts,  for  the  forma> 
Contraeia  ^^^^  ^^  which  the  civil  law  required  no  formalities 
made  eon-  whatever,  but  which  were  made  merely  consensu,  by 
smeu.         the  consent  of  the  parties.   These  four  contracts  were — 

sale  (empti^venditio),  hiring  {locatio-conductio),  partnership 
ri08)ieta>s)  and  bailment  {mandatum).  The  four  modes,  then,  in 
which  contracts  might  be  entered  into  under  the  civil  law,  were 
— re,  verbis,  litteris,  and  consensu. 
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86.  When,  however,  the  old  law  of  contracts  fell  under  the- 
manipulation  of  the  praetors,  many  changes  were  in-  prcoorian 
troduced.  The  ten  forms  of  contract  recognised  by  *'*'«^^^- 
the  dvil  law,  that  is,  the  four  heads  of  contract  made  re,  the  four 
heads  of  contract  made  consensu,  and  contracts  made  verbis  and 
litteris,  still  remained  the  basis  of  the  whole  law  of  contracts ;  but 
the  prsetors,  while  nominally  adher^ig  to  the  civil  law,  introduced 
changes  that  had  a  great  practical  effect.  The  nature  of  thia 
change  can  only  be  understood  by  studying  the  details  of  th& 
Roman  law  of  contracts,  and  it  would  be  out  of  place  in  a  general 
introduction  to  attempt  to  notice  them.  But  there  are  three  waya 
in  which  the  praetors  wrought  a  change,  which  were  so  important 
that  they  may  be  briefly  stated  here.  By  an  extension  of  the 
theory  of  the  civil  law  contract  re,  the  praetors  permitted  an. 
action  to  be  brought  to  enforce  every  contract  that  was  in  part 
executed;  secondly,  agreements  (pacta)  that  would  not  furnish 
a  cause  of  action  were  permitted  to  be  set  up  by  way  of  defence 
to  an  action  with  which  they  were  inconsistent;  and  thirdly, 
there  were  a  few  specified  particular  cases  in  which  the  praetor 
permitted  pacts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  arise,  without  any 
fault  on  the  part  of  any  one,  and  yet  without  having    ^^^. 
their  origin  in  mutual  consent.     The  mere  fact  of    quasi  ex  coti^ 
occupying  a  certain  position  will  sometimes  involve 

duties,  the  performance  of  which  may  be  enforced  by  an  action,, 
and  which  give  rise  to  a  personal  right  which  the  person  interested 
in  their  performance  has  against  the  person  bound  to  perform^ 
them.  An  heir,  for  instance,  was,  by  the  mere  fact  of  accepting: 
the  inheritance,  bound  to  pay  the  legacies  given  by  the  testament. 
Such  obligations  were  said  to  be  quasi  ex  contractu,  not  that  they 
really  rested  on  any  contract,  but  there  was  an  analogy  between: 
the  obligation  thus  arising  and  that  arising  from  the  formation  of 
a  contract.* 

88.  It  was  not  every  wrong  deed  for  which  compensation  could 
be  obtained  that  gave  rise  to  an  obligation  ex  delicto ;  obiigatums 
there  were  certain  particular  wrong  deeds,  such  as  ^^^*^' 
theft  and  robbery  with  violence,  which  the  law  expressly  charac- 
terised  as  delicta,  and  to  procure  reparation  for  which  the  law 
provided  a  special  action.  It  was  only  when  a  person  suffered  by 
one  of  these  wrong  deeds  that  an  obligation  ex  delicto  arose. 

•  See  Austin,  Jurisprudence  (ed.  1869),  p.  944. 
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When  any  wrong  deed  was  done  not  thus  expressly  designated  by 
law  as  a  delictum,  and  when  no  particular  and  appropriate  form 
of  action  was  provided,  the  obligation  was  said  to  arise  qtuaai  ex 
delicto.  Among  the  instances  given  in  the  Institutes  is  that  of 
<langerous  things  being  placed  so  as  to  fall  into  a  public  way.  If 
Any  one  was  hurt  by  the  fall,  the  author  of  the  injury  would  be 

Obiif  cuions      ^^^^^  ^  make  reparation  by  an  obligation  quasi  ex 
-quasi  ex  de-     delicto,  there  being  this  point  of  analogy  between  this 
'^^'  obligation  and  that  in  the  case  of  a  delict,  that  the 

person  liable  to  be  sued  had  done  harm  to  the  person  or  property 
of  another.  The  division  of  obligations  adopted  in  the  Institutes 
is  therefore  into  those  ea:  contractu,  those  quasi  ex  contractu, 
those  ex  delicto,  and  those  qucLsi  ex  delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing  until 
Dissolution  of  t'^c  tie  of  law,  the  vinculwm  juris,  was  loosed  by  the 
■obligations,  thing  being  given,  furnished,  or  done,  or  by  a  new 
:tie  being  formed  in  place  of  the  old;  this  loosening  of  the  tie 
^as  termed  solutio.  If  payment  was  made,  i.e.  if  the  contract 
w^as  carried  out,  this  at  once  put  an  end  to  the  contract.  But  it 
might  happen  that  the  parties  wished  to  put  an  end  to  the  contract 
before  it  was  carried  out.  Each  mode  of  forming  a  contract  by 
the  civil  law  was  accompanied  by  a  corresponding  mode  of  dis- 
solving it.  When  the  contract  had  been  formed  re,  it  was  enough 
that  the  thing  should  be  restored ;  when  it  had  been  formed  verbis, 
a  question  and  answer  again  furnished  the  means  of  accomplishing 
the  desired  object.  Habesne  acceptum  ?  Habeo,  sufficed  to  put 
4in  end  to  the  contract.  The  parties  made  an  entry  of  payment 
in  their  codices,  if  the  contract  had  been  litteris ;  and  mutual  con- 
sent dissolved  those  contracts  which  it  had  sufficed  to  form.  The 
solutio  verbis  was  most  frequently  employed,  and  it  was  easy  to 
•employ  it  on  every  occasion :  for  in  whatever  way  the  contract 
might  originally  have  been  entered  into,  its  terms  could  be  repeated 
in  the  form  of  a  stipulation,  and  then  this  stipulation  could  be 
dissolved  by  a  solutio  verbis.  The  stipulation  extinguished  the 
•original  contract.  For  contracts  were  extinguished  not  only  by 
payment,  but  by  what  was  called  novatio :  that  is,  by 
making  a  new  contract,  and  substituting  it  in  the 
place  of  the  original  one.  The  law  required  that  the  new  contract 
-should  be  always  made  verbis  or  litteris.  When  strict  adherence 
to  the  rule  of  law,  requiring  a  particular  mode  of  payment,  would 
work  injustice,  the  praetor  would  always  provide  a  remedy  by 
jneans  of  his  equitable  jurisdiction. 


INTRODUCTION.  Ixi 


V.  SYSTEM  OP  CIVIL  PROCESS. 

90.  An  action  is  the  process  by  which  a  right  is  enforced.. 
Unless  a  means  of  enforcinfif  it  was  provided,  the  nshi    ... 

^^  '^  ,  \  o         Meaning  of 

would  be  a  mere  inoperative  abstraction.  Directly  it  the  word  ac- 
was  disputed,  it  would  cease  to  have  any  real  exist-  ^*^' 
ence ;  but  in  order  that  it  may  have  a  real  existence,  the  State 
uses  its  powers  to  insure  a  free  exercise  of  it,  as  soon  as  it  is  mad& 
certain  to  the  magistrate,  who  is  entrusted  with  the  authority  of 
the  State,  that  the  right  claimed  does  really  belong  to  the  claimant. 
The  proceeding  by  which  this  is  made  evident  to  the  magistrate, 
and  the  machinery  set  in  motioii  by  which  the  State  exerts  its- 
power  of  compulsion,  is  called  an  action.  The  word  'action' 
is  not,  however,  always  used  exactly  in  this  sense;  for  it  is- 
also  employed  to  mean  sometimes  the  right*  to  institute  such 
a  proceeding,  and  sometimes  the  form  which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the  Roman, 
system  of  civil  process.     First,  that  of  the  system  of 

the  legis  actiones,  certain  hard,  sharply  defined  forms  h^^yo/J^ 
which  a  rude  civilisation  prescribed  for  all  proceedings,  man  system  of 
Secondly,  that  of  the  system  otformulcBy  by  which  the 
pnetor,  adopting  a  most  flexible  form  of  organising  the  proceedings, 
was  enabled  to  give  a  means  of  enforcing  every  right  which  the 
more  enlarged  views  of  an  advancing  civilisation  pronounced  to> 
be  founded  on  equity ;  and  thirdly,  that  of  the  extraordincuriaju- 
dicia,  by  which,  under  the  later  emperors,  the  supreme  authority^ 
took  the  whole  conduct 'of  the  proceeding  into  its  own  hands,, 
and  arrived  at  what  seemed  to  it  to  be  just  in  as  direct  and 
speedy  a  manner  as  it  found  possible. 

92.  In  enforcing  rights  two  very  different  functions  have  to  be: 
exercised  by  those  to  whom  the  powers  of  the  State    ^^  nuuiis' 
are  delegated.     First,  there  must  be  some  one  invested   trate  and  the 
with  magisterial  authority,  giving  the  sanction  and  ^^  ^' 
solemnity  of  his  position  to  the  whole  proceeding,  who  shall 
represent  the  law  and  say  what  the  law  is,  and  who  shall  have 
power  to  employ  the  force  which  the  State  places  at  the  disposal 
of  those  it  selects  to  administer  justice.     Secondly,  an  inquiry  has 

•  Inst.  iv.  6.  pr. 
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to  be  made  into  particular  facts,  evidence  has  to  be  received  and 
iTveighed,  and  an  opinion  formed  and  pronounced  as  to  the  real 
merits  of  the  case.  The  person  who  exercised  the  one  function 
ivas  spoken  of  by  the  Romans  as  magiatratua ;  the  person  who 
•exercised  the  other  b&  judex.  To  the  law,  represented,  pronounced, 
vindicated,  by  the  magistrate,  they  applied  the  term  jus ;  to  the 
•examination  of  contested  facts  by  the  judge,  the  term  judicium. 
It  is  perfectly  possible  that  the  same  person  should  act  as  magis- 
trate and  judge ;  but  it  is  also  possible  that  the  two  provinces 
should  be  separated  and  placed  in  the  hands  of  different  persons. 
Among  the  Romans  the  magistratiLa  was  a  different  person  from 
the  judex,  until  the  introduction  of  the  system  of  extraordinaria 
Judicia.  The  two  functions  were  kept  almost  entirely  apart  under 
the  system  otformulcBy  and,  from  a  comparatively  early  period  of 
Roman  history,  the  notion  of  a  judge  distinct  from  the  magistrate 
ip^as  familiar  to  the  national  mind.  After  the  expulsion  of  the 
kings,  and  during  the  time  of  the  first  period  of  the  system  of 
■civil  process,  first  the  consuls,  then  the  prcetor  urbanua,  and  in 
:8ome  cases  the  cediles,  acted  as  the  magistrate,  and  the  magistrate 
-was  said  to  have  two  functions,  ( l)Juri8dictio,  the  elements  of  which 
were  summed  up  in  the  three  solemn  words  by  which  the  prcetor 
announced  that  he  was  exercising  his  authority  on  one  of  the  dies 
faatiy  when  alone  legal  business  could  be  done  (Ov.  Fast  i.  47) : 
do,  I  give  an  action  or  possession  of  goods  ;  dico,  I  express  the  law, 
issue  edicts  or  interdicts ;  addico,  I  give  ownership ;  and  (2)  /m- 
jperium,  the  power  of  using  the  public  forces  to  insure  obedience  to 
his  orders.  Aa  judex,  any  member  of  the  senatorial  body,  so  long 
^s  senators  alone  were  qualified  to  act  as  judges,  could  act  who  was 
<*hosen  by  the  mutual  consent  of  the  parties :  if  they  could  not 
^gree,  the  choice  was  determined  by  lot.  There  was  also  a  stand- 
ing body  of  plebeian  judges  dating  from  a  remote  antiquity,  the 
^entumvirs,  elected  annually  by  the  comitia,  three  from  each  local 
tribe,  and  constituting  a  collegium  divided  into  sections.  They  had 
special  jurisdiction  over  questions  of  atatvSy  of  dominium,  ex  jure 
Qmritium,  and  of  successions,  and  a  spear  (hasta),  the  special 
symbol  of  Quiritian  ownership,  was  set  up  in  front  of  the  place 
i«rhere  they  met.  In  cases  involving  any  question  into  which  the 
'Centv/mvirs  were  the  proper  persons  to  inquire,  it  was  not  open  to 
the  parties  to  ask  for  a  judge,  and  the  whole  proceedings  were 
carried  on  before  the  centumvira.  Lastly,  in  cases  where  the 
interests  of  peregrini,  and  afterwards  even  where  the  interests  of 
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citizens,  were  involved,  recuperatores,  i.e.  persons  not  on  any  list, 
were  invited  to  act,  and,  so  acting,  furnished  the  body  who  were 
to  act  the  part  of  the  judex.  It  may  be  added  thai 
where  the  circumstances  of  the  case  demanded  that 
the  judge,  in  pronouncing  his  opinion  on  the  facts,  should  exercise 
a  wider  discretion  than  was  ordinarily  open  to  him,  or  decide  from 
special  knowledge,  he  was  spoken  of  as  an  arbiter;  and  although 
there  could  never  be  more  than  one  judex,  there  were  sometimes 
several  arbitri,  but  the  arbiter  was  chosen  from  the  same  class  as 
the  judex. 

93.  All  judicial  proceedings,  whether  before  a  magistrate  or 
a  judge,  were  conducted  publicly  at  Rome.  The  pro-  character  of 
ce^edings  began  with  the  vn  jus  vocatio,  or  summons  to  {^*!^'  ^^* 
come  before  the  magistrate.  If  the  adversary  would  Borne  inearly 
not  come,  the  summoner  called,  by  touching  them  on   ^**"*'" 

the  ear,  bystanders  to  witness  that  he  had  made  the  summons ; 
but  ascendants  and  patrons  could  not  be  summoned  except  by  pre- 
vious authorisation  of  the  magistrate.  When  before  the  magis- 
trate the  parties  had  to  give  security  for  their  further  appearance 
{vadimonivm),  and  caUed  witnesses  to  testify  that  the  litigation 
had  duly  begun  (litis  conteatatio).  In  early  times,  the  magistrate 
sat  in  the  forum,  and  openly  dispensed  justice  to  all  comers. 
Nothing,  perhaps,  conveys  a  more  correct  picture  of  the  ideas  and 
feelings  that  lay  at  the  bottom  of  the  public  life  of  a  Roman 
citizen,  while  Rome  was  still  the  rival  of  the  Volscians  or  the 
^quians,  than  the  mode  in  which  the  actions  of  law  were  con- 
ducted. The  magistrate  and  the  judge  of  the  patrician  order,  the 
distinction  of  days  fasti  and  nefasti,  the  key  to  which  only  those 
who  knew  ihejvs  aacrv/ra  possessed,  the  solemn  and  indispensable 
form  of  words  by  which  every  stage  of  the  proceeding  must  be 
accompanied,  would  throw  over  the  conduct  of  the  action  much  of 
the  same  character  which  the  existence  of  a  privileged  and  partly 
sacerdotal  order  impressed  on  the  whole  body  politic. 

94.  The  most  ancient  and  most  important  of  the  actions  of  law, 
the  oAitio  aacramenti*  brings  before  us,  in  the  most 

marked  manner,  the  delight  in  appeals  to  the  external    a^omo^w 
senses,  and  the  use  of  symbolical  acts,  sanctioned  by   —<^<f>  »ocr<^' 
long  usage  and  expressive  in  themselves,  which  belongs 
io  the  early  times  of  so  many  nations.    It  was  originally  the 
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only  form  of  action ;  and  every  species  of  right  could  be  enforced 
by  it.  When  it  was  employed  to  enforce  a  right  over  things, 
the  proceedings  opened  by  the  thing  being  brought  before  the 
magistrate  (injv/re) ;  the  claimants  appeared,  each  touched  it  with 
a  rod  {vindicta  or  festuca),  and  said, '  Hunc  ego  hominem  (the  in- 
stance  given  in  Gains  is  that  of  a  claim  to  a  slave)  ex  jure  Quiri-- 
Hum  meum  ease  aio  secundum  suam  causarriy  sicut  dixi.  Ecce 
tibi  vindictam  imposuV  His  adversary  repeated  the  same  words. 
At  the  same  time  that  the  words  were  spoken  each  party  seized 
hold  of  the  thing  claimed ;  this  was  termed  the  manuum  consertio^ 
representing  a  combat  which  was  supposed  to  take  place  in  the 
presence  of  the  magistrate  before  he  would  interpose,  and  the 
imposing  the  rod  was  termed  vindicatio.  If  the  thing  was  one 
that  could  not  be  brought  into  court,  a  portion  of  it  was  brought 
to  represent  the  whole.  A  piece  of  turf,  a  twig,  a  brick,  or  one 
sheep,  stood  in  place  of  a  field,  a  house,  or  a  flock.*  When  the 
vindicatio  and  manuum  consertio  were  over,  the  magistrate  said 
to  the  parties,  mittite  amho  hominem, ;  both  were  to  place  their 
claims  in  his  hands.  Then  came  the  wager,  the  sacram^ntumy 
each  party  challenging  his  adversary  to  deposit  a  certain  sum, 
which  the  loser  of  the  cause  was  to  forfeit  to  the  treasurv  of 
the  people  {cBvarium),  to  be  applied  to  the  expenses  of  sacrifices. 
The  law  of  the  Twelve  Tables  fixed  the  amount  of  the  wager  at 
500  or  50  asses,  according  as  the  value  of  the  thing  contested  fell 
above  or  below  1000  asses.  The  formal  words  by  which  this  was 
done  are  thus  given  by  Qaius  He  who  had  first  gone  through 
the  vindicatio  asked  his  adversary  why  he  claimed  it.  Pos- 
tulo  anne  dicas,  qua  ex  causa  vindicaveris.  The  other  replied 
that  it  was  in  conformity  with  right  and  law  that  he  had  made 
his  claim.  Jusperegi  sicut  vindictam,  im^posui :  the  first  answered, 
Quando  tu  injwria  vindicastif  D.  osris  Sacramento  te  provoco,  *  I 
challenge  you  to  a  deposit  of  500  asses ' ;  and  the  other  accepted 
the  challenge  by  saying,  Sim,iliter  ego  te.  The  magistrate  then 
awarded  the  possession  of  the  thing  contested,  until  a  decision 
was  pronounced,  to  the  party  that  appeared  to  have  the  best 
right  to  it,  requiring  him  to  furnish  security  that  it  would 
be    forthcoming   at    the    proper    time.      These    sureties    were 

*  If  the  thing  was  an  immoveable,  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoveable  thing,  and 
one  expelling  the  other  from  it,  and  leading  him  before  a  magistrate  {deduc- 
Ho),    See  Aulus  Gbllius,  Nod,  AU,  xz.  10;  Cicbro,  Pro  Murxna^  c.  12. 


INTRODUCTION.  Ixv 

called  prcedea  litis  et  vindiciarum — lis  signifying  the  thing  con- 
tested itself,  and  vindicice  the  fruits  or  profits  which  might  arise 
from  it  before  the  final  sentence  was  given.  After  a  certain  delay, 
a  judge  was  appointed  to  examine  the  facts;  he  informed  the 
magistrate  what  his  decision  was,  and  the  magistrate  gave  effect 
to  this  decision  by  using  the  force  placed  at  his  disposal  When 
the  right  to  be  tried  was  a  personal  one,  there  was  of  course 
nothing  that  could  be  claimed  by  vindication  and  the  action  began 
at  once  with  the  wager. 

95.  The  details  of  the  actio  aa^ramenti  furnish  so  lively  a 
picture  of  the  actual  working  of  early  Roman  law, 
that  it  is  worth  while  to  set  them  fully  before  us ;  dids  postuia- 
but  the  other  actions  of  law  may  be  passed  over  with  '*^^'**^' 
a  much  more  cursory  notice ;  ♦  indeed,  our  knowledge  of  them  is 
very  deficient,  as  the  portion  of  the  manuscript  of  Gains  which 
contained  a  sketch  of  the  proceedings  is  imperfect.  Perhaps  the 
action  caHed  judiciapostulatio  was  employed  in  complicated  cases, 
e.g.  where  the  rights  of  several  persons  to  a  common  object  had 
to  be  settled,  as  in  the  settlement  of  boundaries  (see  sec.  103) ; 
the  machinery  of  the  actio  sacramenti  being  obviously  but  very 
ill  adapted  for  enforcing  rights  of  this  kind.  We  know  little 
more  than  that  the  magistrate  was  asked  to  allow  the  appointment 
of  a  judge,  or  arbiter,  to  decide  the  matter  in  question ;  and  that 
the  form  of  action  was  probably  adopted,  not  where  some  certain 
thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a  greater  uncertainty  in  the  circumstances  of  the  case 
allowed  a  greater  latitude  of  opinion,  and  where  an  appearance  of 
good  or  bad  faith  would  naturally  colour  the  whole  cause,  f  In 
the  year  RC.  243  (as  it  is  conjectured)  the  lex  Silia  instituted  a 
new  form  of  action  where  the  obligation  was  for  the 
giving  a  definite  sum  of  money,  and  a  lex  Calpitmia 
(RC.  233)  extended  the  scope  of  the  action  to  aU  obligations  for 
any  certain  definite  thing.  J  This  action  was  called  condictio, 
because  the  plaintiff  gave  notice  {condicere)  to  the  defendant 
that  he  must  appear  before  the  magistrate,  at  an  interval  of  thirty 
days,  to  receive  a  judge.  Probably  its  institution  completed  the 
withdrawal  of  the  enforcement  of  obligations  from  the  scope  of  the 

♦  Oaius,  iv.  12. 

t  Prxclarum  a  mnjoribus  accepimus  marem  rogandi  judicis,  H  eum 

teneremus,  qtue  salva  fide  facere  posset. — Gicbbo,  De  Off.  iii.  10. 

{  Gaius,  iv.  19. 
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actio  aacramenti.  The  judicis  poatulatio  may  have  left  to  the 
sphere  of  the  actio  aacra/menti  the  demand  for  things  certi,  and 
then  the  covdictio  took  that  also  away. 

96.  There  were  two  other  actions  of  law,  that  per  manua 
injectionem, and ihski per pignoria capionem*  These 
manus  iry'se-  were,  however,  not  really  actions  so  much  as  methods 
tumem,  ^f  obtaining  execution.    If  it  was  a  right  over  a  thing 

that  was  claimed,  then,  if  the  sentence  was  in  favour  of  the  claim- 
ant, the  magistrate  at  once  put  the  claimant  in  possession  of  the 
thing,  having  recourse  to  force,  mamua  militaria,  if  necessary. 
But  when  a  right  against  a  person  had  to  be  enforced,  there  was 
nothing  which  could  be  thus  handed  over ;  the  remedy  was  against 
the  person,  the  liberty  of  the  defeated  adversary,  and  the  action 
per  manua  injectioneTrv  was  the  means  by  which  the  successful 
litigant  exerted  his  power.  He  laid  hands  on  him,  Taayitua  injecit, 
and  brought  him  before  a  magistrate,  stating  that  he  had  been 
cast  in  the  previous  suit ;  if  this  was  denied,  2k  judex  was  appointed, 
and  inquiry  made  whether  judgment  had  really  been  given  against 
him  as  alleged.  If  this  was  found  to  be  the  case,  he  was  adju- 
dicatua  to  the  claimant,  who  kept  him  prisoner,  and  then  being 
brought,  after  sixty  days,  before  the  magistrate,  was  addictua^  or 
assigned  over,  and  became  the  slave  of  his  creditor. 

To  the  principle  that  the  person,  and  not  the  property,  of  the 
debtor  was  bound,  an  exception  was  made  when  the  debt  was  due 
to  a  soldier  for  military  service,  to  the  fund  for  sacrilSces,  or  the 
public  treasury .f    The  creditor,  in  such  cases,  might  seize  on  any- 

.   .  thing  belonging  to  the  debtor,  and  take  it  as  a  pledge 

pigruyria       for  the  payment  of  a  debt.     This  pignoria  capio  was 

capionem.      ^^^  ^^^^^  ^j  ^  ^^  ^^ -^  ^^^  j^  ^^  conducted 

with  certain  solemnities,  and  accompanied  by  the  repetition  of  a 
peculiar  form  of  words. 

The  following  are  some  of  the  marked  features  of  actions  of  law, 
in  respect  of  which  great  differences  were  gradually  introduced 
under  the  later  systems.  (1)  The  procedure  in  the  actions  of 
law  was  one  open  only  to  Roman  citizens.  (2)  The  parties  were 
almost  always  obliged  to  appear  personally,  but  an  aaaertor  liber- 
tatia  could  appear  to  claim  the  freedom  of  a  person  wrongly  treated 
as  a  slave.  (3)  So  rigid  W6is  the  necessity  of  adherence  to  the 
prescribed  forms,  as  Gains  informs  us  (iv.  11),  that  if ,  in  an  action 

•  Gatus,  iv.  21-25. 

f  Gaius,  iv.  26-29.    (See  also  ante,  sec.  8.) 
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for  damage  to  a  vineyard,  the  plaintiff  used  the  word  vites  instead 
of  the  general  word  arboreSy  employed  in  the  law  of  the  Twelve 
Tables,  he  lost  his  action.  (4)  If  the  action  was  once  brought,  it 
was  exhausted,  or  if  it  failed,  even  on  the  most  technical  ground, 
the  plaintiff  had  no  further  remedy.  (6)  The  sentence  was  ordi- 
narily to  give  the  thing  demanded,  not  a  pecuniary  equivalent. 

97.  The  legis  actiones  were  necessarily  replaced  by  other  forms 
of  actions  more  convenient  as  Rome  advanced  in  civilisation. 
They  were  in  a  great  measure  suppressed  by  the  lex  Abulia 
(about  B.C.  180),  and  afterwards,  in  the  time  of  „ 
Augustus,  by  the  leges  JuUcb,  They  were,  however,  of  the  aetwna 
long  retained  in  cases  where  the  centvmiviri  were  the  ^-^  ^' 
proper  jiu2ioe«,  that  is,  in  questions  of  status ^  Quiritian  ownersliip, 
and  disputed  succession,  the  prcB^or  presiding  personally  over  the 
deliberations  of  the  centvmiviriy  and  not  instructing  them  by  a 
formula ;  and  a  fictitious  process,  termed  injv/re  cessio,  which  was 
nothing  else  than  an  undefended  action  at  law,  in  which  a  disputant 
gave  up  (cessit)  before  the  magistrate  (in  jure)  the  thing  in  dis- 
pute, was  retained  as  a  ready  means  of  many  legal  changes,  such 
as  manumission  or  adoption,  long  after  the  actions  of  law  had 
fallen  into  disuse.  Before  the  actions  of  law  were  suppressed,  the 
prcetor  'peregrinus  had  for  years  been  administering  justice 
through  forms  of  action  devised  by  him  where  peregrini  were 
concerned. 

98.  The  changes  wrought  by  intercourse  with  foreign  nations, 
the  new  duties  of  extended  dominion,  and  the  stimulus   ^^^.^^   ^^^ 
given  to  the  national  mind   by  the  long  internal    The  system  of 
struggles  which  had  now  sub6ided,produced  by  degrees  ^^^^^^  ^* 

a  general  change  in  the  mode  in  which  justice  was  administered. 
A  new  system  succeeded  the  old  legis  actiones  ;  the    j^^  ^  ^^ 
magistrate  was  more  strongly  marked  off  from  the    the  second 
judex,  and  it  was  the  directions  which  the  former  gave  ^'*'*^*^ 
the  latter  that  constituted  the  important  feature  of  the  new  system 
of  procedure.     At  home  the  praetors,  of  whom  there  were  eighteen 
in  the  days  of  Pomponius,*  and  one  or  two  other  magistrates ;  and 
in  the  provinces  the  prcesides  or  prsefects,  who  held  conventus  or 
assizes  in  the  principal  towns  at  stated  intervals,  sat  as  magistrates. 
At  Rome  the  long  struggle  between  the  senate  and  the  equites  for 
the  exclusive  right  to  furnish  the  judges  ended,  as  has  been  already 

•D.  12.2.84. 
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said  (sec.  12),  in  the  judges  ceasing  to  be  taken  entirely  either 
from  the  senate  or  the  equites ;  and  two,  at  least,  out  of  the  five 
decuries  of  judges  appearing  in  the  dUywm  were  taken  from  a  com- 
paratively humble  class.  The  recu/peraiorea  and  centumviri  still 
continued  to  act  in  the  cases  which  properly  fell  within  their 
province, 

99.  The  directions  which  the  magistrate  sent  to  the  judge 

were  always  conveyed  in  a  formal  shape,  and  the  word 
formukB  was  used  to  express  the  different  forms  in 
which  directions  were  given.  These  formulcB  were  preserved  and 
collected,  and  it  became  the  great  object  of  the  contending  par- 
ties that  the  ri^^t  formula  should  be  used  in  their  case,  the  judge 
not  being  allowed  to  depart  from  the  instructions  he  received.  As 
there  was  no  l^al  form  to  bind  the  magistrate,  he  could  easily 
vary  the  formula  so  as  to  render  substantial  justice,  and  had  thus 
a  ready  means  of  availing  himself  oS  any  equitable  doctrine,  which 
a  more  refined  jurisprudence  (ur  his  own  sense  of  what  was  right 
sugj::^teil  to  him.  These  formula^  so  flexible  in  their  general 
chai*act«r«  yet  couched  in  terms  always  precise  and  simple,  furnish 
one  of  the  many  admirable  instances  of  the  power  of  the  Romans 
to  express  correctly  the  subtlest  l^al  ideas ;  and  it  was  by  this 
machinery  that  the  prwtors  principally  introduced  their  great 
legal  changes.  But  it  may  be  observed  that,  although  the  old 
actions  of  law  became  obsolete,  traces  of  them  are  to  be  found  in 
the  pnetorian  system.  Thus,  in  certain  actions  the  parties  entered 
into  a  wager,  spon&io  puenalisy  eWdently  a  relic  of  the  old  actio 
sacnnnenti,  by  which  each  stipulated  with  the  other  for  a  sum  of 
money  to  be  paid  as  a  penalty  by  the  loser  in  the  action  to  the 
successfril  party. 

100.  To  show  what  these  formtUce  were,  it  will  perhaps  be 
Example  of  best  to  give  at  length  one  of  those  we  find  in  Qaius, 
a  formula.  ^nd  then  to  explain  its  different  parts.  One  which 
we  may  collect  from  different  sections  of  the  Fourth  Book  runs 
thus : — 

Judex  eeto :  Quod  Aulvs  Agerius  Numerio  Negidio  hominem 
vendidit ;  aiparet  Nwmeriwm  Negidivmt  Aulo  Agerio  seatertium 
X,  millia  da/re  oporterejudex  Nv/nieriurriNegidiv/niAtUo  Agerio 
eeatertium  X,  millia  condemna ;  ai  non pa/ret, absolve* 

Judex  esto  is  merely  the  order  for  the  appointment  of  the 

""  Gaius,  iv.  40-43 
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judge,  and  is  not,  strictly  speaking,  a  part  of  the  forwAila.     From 

*  quod '  to  *  vendidit '  is  what  is  called  the  demonstratio ;  from 

*  81  pa/ret '  to  *  da/re  oportere  *  is  the  intentio ;  and  from  'judex ' 
to  the  end  is  the  condemnatio.  The  fomxula  ordinarily  con- 
sisted of  these  three  parts — the  dsefaonstratiOy  the  intentio,  and 
the  condemnatio. 

101.  The  demonstratio  is  the  statement  of  the  fact  or  facts 
which  the  plaintiff  alleges  as  the  ground  of  his  case.* 

Aulus  Agerius,  the  plaintiff,  says  that  he  has  sold  a 

slave  to  Numerius  Negidius.    The  derriOTistratio  varied,  of  course, 

with  each  particular  case. 

102.  The  intentio  was  the  really  important  part  of  the /ormuZa.f 
It  was  a  precise  statement  of  the  demand  which  the 
plaintiff  made  against  {tendebat  in)  his  adversary. 

It  was  necessary  that  it  should  exactly  meet  the  law  which  would 
govern  the  facts  alleged  by  the  plaintiff,  if  true.  Whether  Aulus 
Agerius  has  sold  this  slave  to  Numerius  Negidius  at  the  price  he 
alleges,  and  whether  the  debt  is  still  owing,  this  is  what  the  judect 
has  to  determine  ;  if  the  judge  thinks  he  has  (si  pa/ret),  then  the 
judge  is  instructed  to  pronounce  his  judgment  against  him  ;  if  he 
thinks  he  has  not  (si  non  pa/ret),  he  is  to  be  absolved. 

103.  The  condemnatio  is  the  direction  to  condemn  or  absolve 
according  to  the  true  circumstances  of  the  case.}     The 

judex  was  only  a  private  citizen,  and,  unless  specially 
authorised  by  a  magistrate,  could  have  no  power  to  pronounce  a 
judicial  sentence.  It  is  to  be  observed  that  the  condemnatio  was, 
under  the  formulary  system,  always  pecuniary ;  the  judge  was 
always  directed  to  condemn  to  a  payment  of  money,  never  to  do 
or  give  a  particular  thing.  In  three  particular  actions,  however, 
and  perhaps  in  more,  the  judge  was  directed  to  '  adjudicate '  a 
thing,  in  the  sense  of  dividing  it  out  among  several  litigants. 
These  three  actions  were  those  brought  to  divide  a  family  inherit- 
ance, to  divide  property  held  in  common,  and  to  settle  boundaries. 
In  these  actions  there  was  a  part  of  the  formula  running  thus : 
quantwm  adjudica/ri  oportety  judex  Titio  adjudicato.  This  was 
called  the  adjudicatio ;  so  that  in  these  actions  the  parts  of  the 
formulce  might  be  four — demoTistratio,  intentio^  adjudicatio,  and 
cond&mnatio,^     Of  course  when  a  thing,  and  not  a  sum  of  money, 


•  Gaius,  iv.  40.  t  Gaius,  iv.  41.  J  Gaius,  iv.  48. 

§  The  jtidge  might  think  it  right,  in  order  to  equalise  the  division,  to 
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was  claimed,  it  was  Dot  possible  for  the  magistrate  always  to  fix  a 
precise  sum  in  which  the  defendant  was  to  be  condemned.  Some- 
times, therefore,  the  condemnatio  merely  fixed  a  maximum  sum, 
and  ran  duntaxat  X.  millia  condemna.  Sometimes  the  direction 
was  still  more  indefinite,  and  the  sum  was  left  to  the  discretion 
of  the  judge.  Quanti  ea  rea  erit,  tantam  pecuniamy  cfec,  con- 
demna.  Sometimes,  too,  as  when  the  action  was  real,  i.e.  brought 
to  claim  a  thing,  the  actio  was  arbitraria,  and  the  words  nisi 
reatituat  were  inserted  in  the  condemnatio.  The  defendant  was 
ordered  to  give  up  the  thing,  and  then  was  condemned  to  pay  the 
money  if  he  did  not  restore  the  thing,  in  accordance  with  the 
order  (arbitriwm)  of  the  judge,  or  if  the  thing  was  in  his  posses- 
sion, he  was  forced  to  give  it  up. 

104.  The  intentio  sometimes  stood  quite  alone,  as  in  what  was 
jPrc^udieialia  Called  a  prcBJudicialis  formula ;  *  when  the  object  of 
formula.  \)^q  action  was  merely  to  establish,  a  point  which  it  was 
necessary  to  have  settled  with  a  view  to  a  future  action.  The 
decision  of  such  a  preliminary  point  was  called  a  pro&judiciv/m. 
Of  course  the  intentio  took  any  form  that  best  suited  the  case ; 
and  accordingly  it  was  the  intentions  that,  were  so  carefully  pre- 
served as  precedents,  and  so  keenly  debated  by  the  contending 
parties.  Sometimes  the  grounds  of  the  defence  made  part  of  the 
intentio.  The  defendant  might  admit  the  plaintifi*s  statement, 
but  say  that  there  were  special  circumstances  to  take  this  particular 
case  out  of  the  general  rule  of  law  under  which  it  would  naturally 
fall.  He  might  own,  for  instance,  that  he  had  bought  a  slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do 
so  by  fraud.  This  plea  was  called  an  exceptio  (i.e.  a 
taking  out),  and  was  made  to  form  part  of  the  intentio^  some  such 
words  as  these  being  added :  ai  in  ea  re  nihil  dolo  malo  Auli 
Agerii  factwm  ait  neque  fiat.  The  plaintiff,  again, 
might  have  something  to  urge  as  an  exception  in  reply 
to  this  plea :  his  answer  was  called  replicatio  ;  if  tiie  defendant 
had  a  further  answer,  it  was  called  a  duplication  the  plaintiff's 
further  reply  a  triplication  and  so  on.  There  was  also  sometimes 
an  accessory  part  of  the  formula  called  the  prceacriptio,  placed,  as 
its  name  denotes,  at  the  beginning  of  the  whole  formula  for  the 
purpose  of  limiting  the  inquiry.  As  employed  by  the  defendant, 
it  answered  the  purpose  of  the  exceptio,  and  belongs,  probably,  to 

order  that  some  of  the  parties  should,  in  receiving  their  share,  make  a  money 
payment  to  others,  and  for  this  there  would  be  a  condemnatio, 
•  Gaius,  iv.  44,  188. 
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a  time  before  the  exceptio  had  its  regular  place  in  the  formula, 
A  well-known  example  of  its  use  is  that  by  which  the  defendant 
stopped  an  action  for  the  possession  of  provincial  lands,  by  raising 
the  question  whether  he  had  not  been  in  possession  for  a  particular 
period,  which  is  the  origin  of  the  familiar  term  *  prescription '. 
(See  sea  72.)  But  the  plaintiff  also  might,  in  the  early  days  of 
the  formulary  system,  have  occasion  to  resort  to  a  prceacriptio. 
He  might,  for  instance,  wish  that,  in  enforcing  a  security  on  which 
payments  were  due  from  time  to  time,  the  action  brought  to  try 
whether  this  security  was  valid  should  only  affect  his  claim  to 
payments  already  due,  so  that  if  he  failed  he  might  have  a  further 
action  for  future  payments.  In  such  a  case  some  such  words  as 
ea  res  agatur  cujua  rei  dies  fuit  (let  the  inquiry  only  be  made  as 
to  the  sum  for  the  payment  of  which  the  time  has  arrived)  were 
prefixed  to  the  formula.  Gradually,  however,  the  proescriptio 
fell  into  disuse,  and  the  intentio  and  exceptio  were  so  constructed 
as  to  serve  every  purpose  for  which  it  had  been  employed. 

105.  In  the  Roman  system  of  civil  process  the  time  when  a 
contested  right  was  to  be  considered  as  really  made  n^  eontes- 
the  subject  of  litigation,  was  very  carefully  marked.  ^*^- 
It  was  very  necessary  that  this  should  be  clearly  ascertained. 
The  claimant  in  whose  favour  the  ultimate  decision  was  given 
was  entitled  to  all  that  accrued  to  the  thing  claimed  from 
this  moment;  and  when  once  a  point  had  been  submitted  to 
litigation,  it  could  not  be  again  litigated,  both  parties  surrender- 
ing all  their  interest  into  the  hands  of  the  court,  which  assigned 
to  the  successful  claimant  such  a  fresh  interest  in  the  thing 
claimed  as  might  appear  to  be  due  to  him.  This  time  was 
marked  by  each  party,  at  the  end  of  the  proceedings  before  the 
magistrate,  calling  bystanders  to  witness  that  they  submitted  the 
matter  to  the  decision  of  the  judge.*  This  was  called  the  litis 
contestatio,  as  has  been  said.  (See  sec.  93.)  In  process  of  time  the 
ceremony  might  be  omitted,  or  at  any  rate  become  a  mere  form, 
but  the  conclusion  of  the  proceedings  before  the  magistrate  {in 
jure),  i.e.  in  the  formulary  system,  the  time  when  the  praetor 
delivered  the  formula,  still  formed  the  crisis  at  which  the  claims 
of  the  different  parties  were  considered  to  be  finally  submitted 
to  the  decision  of  the  law.  Up  to  the  litis  contestatio,  the  pro- 
ceedings in  an  action  under  the  formulary  system  were  as  follows. 
The  plaintiff  applied  to  the  praetor  for  a  summons  to  make  the 

•  Fbstus,  sub  voce  Contestari. 
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defendant  appear  (in  jus  vocatio).  If  the  defendant  on  appearing 
would  not  come  to  any  compromise  (tranaactio),  the  plaintiff 
announced  that  he  would  go  on  with  legal  proceedings.  This  was 
termed  edere  actionem.  He  had  to  announce  the  kind  of  action 
to  which  he  proposed  to  resort.  He  then  called  on  the  defendant 
to  give  bail  (vada/ri)  that  he  would  appear  in  court.  The  plaintiff 
on  the  day  fixed  submitted  the  formula  as  he  thought  it  ought  to 
be  drawn  up ;  the  defendant  proposed  the  exceptions  on  which  he 
relied,  and  the  prsstor  settled  it.  The  plaintiff  then  asked  for  a 
judge  (poatulatio  judicia),  and  when  the  prsdtor  gave  the  judge 
the  litia  conteatatio  took  place,  and  the  proceedings  in  jure  were 
finished.* 

106.  Actio  meant,  under  the  system  of  the  actions  of  law, 
Meaning 0/  *  particular  form  of  procedure;  under  that  of  the 
r*  ^r^^  f^''*^'^^*  ^*  meant  the  right  granted  to  a  plaintiff  by 
the  system  of  the  magistrate  to  seek  what  was  due  to  him  before  a 
formuicB.  judge.  Sometimes,  however,  the  formula  by  which 
the  judge  was  to  determine  the  right,  and  sometimes  thejvdicium,, 
the  proceedings  by  which  the  judge  determined  the  right,  were 
spoken  of  as  if  formtUa,  judicium,  and  actio  were  synonymous 
terms.  Of  the  divisions  under  which  the  formulary  actions  may 
be  grouped,  the  following  were  the  most  important.  1.  The 
Divisions  qf  fi^s*  division  tums  on  the  difference  in  the  nature  of 
.actions.  ^j^q  thing  claimed,  and,  according  to  this  division, 

actions  were  in  rem  and  in  peraonam.  If  the  object  of  the  pro- 
ceedings was  to  enforce  a  right  to  a  thing,  then  the  formula  ran 
ai  paret  hominem,  Avii  Agerii  eaae ;  if  to  enforce  an  obligation, 
then  the /ormuia  ran  ai  pa/ret  Num,erium  Negidivmt  Aula  Agerio 
dare,  facere,  prceata/re  oportere ;  and  it  was  according  to  this 
difference  in  the  intentio  that  actions  were  said  to  be  in  rem  or  in 
peraona/m.  Vindicaiio  came  to  be  used  as  a  generic  term  for 
actions  in  rem,  and  condictio  for  actions  in  peraona/m.  2.  Another 
division  of  action  refers  to  the  modes  in  which  the  praetor 
extended  or  modified  the  law  by  the  shape  he  gave  to  the  for- 
mula.  In  shaping  actions,  the  praetor  introduced  changes  of  two 
kinds:  First,  he  gave  actions  for  the  enforcement  of  rights 
outside  the  old  civil  law,  and  this  he  principally  effected  by 
giving  an  actio  in  factum  concepta,  in  which  the  demonatratio  and 
intentio  were  blended,  and  the  praetor  directed  that,  if  a  given 
state  of  facts  was  found  to  be  true,  the  defendant  was  to  be  con- 

"^  See  note  in  Appendix  (page  458)  to  Abdy  and  Walker's  Gaius, 
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demned,  the  action  being  thus  contrasted  with  one  in  jua  con- 
cepta,  i.e.  given  to  try  an  issue  by  the  rules  of  law.  Secondly, 
the  prsotor  extended  existing  actions  (actiones  d/irectce)  by  giving 
actions  (actionea  utiles)  to  suit  cases  and  persons  outside  the 
limits  of  the  direct  actions;  and  this  he  did  either  by  means 
of  actions  in  factum,  which  could  be  used  for  these  purposes 
equally  well  as  to  give  new  remedies,  or  by  giving  a  fictitious 
action,  i.e.  an  action  in  which  the  plaintiff  was  allowed  to  feign 
that  he  was  within  the  scope  of  the  unextended  action.  When 
there  was  a  contract  not  falling  under  the  old  heads,  but  executed 
on  one  side,  the  praetor  enforced  it  by  an  action  in  factum  prce- 
scriptis  verbis,  an  action  to  meet  the  case  with  the  circumstances 
set  forth  at  the  beginning ;  but  such  an  action,  as  it  was  to  try 
an  issue  according  to  known  rules  of  law,  was  in  jus  concepta, 
3.  A  further  division  depended  on  the  varying  amount  of  latitude 
given  to  the  judge.  The  actions  depending  on  the  old  civil 
law  were  stricti  juris,  and  the  judge  had  merely  to  decide  the 
question  submitted  to  him,  without  taking  into  account  considera- 
tions of  equity.  Other  actions  were  bonce  Jidei,  i.e.  the  judges  were 
allowed  to  take  such  considerations  into  account.  In  real  actions, 
and  in  some  few  special  actions,  the  judge  had  always  a  particular 
kind  of  latitude  given  him,  as  the  action  was  arbitraria  (see  sec. 
103),  i.e.  he  could  order  the  thing  claimed  to  be  given  up,  and,  if 
it  was  not,  could  condemn  the  defendant  in  as  much  as  he  thought 
equitable  ;  and  if  the  thing  was  in  the  possession  of  the  defendant* 
he  was  made  to  give  it  up.  Among  personal  actions  which  were 
arbitra/ricB  was  one  termed  ad  exhibendv/m,  which  was  used  in 
order  to  make  a  person  in  possession  of  a  thing  produce  it,  so  that 
its  existence  in  his  hands  and  the  state  in  which  it  was  might  be 
ascertained,  or  pay  damages  for  not  so  producing  it. 

107.  In  connection  with  actions  under  the  system  offormulce 
we  have  to  notice  the  interdicts  of  the  prsetor.*  An 
interdict  was  an  order  issued  by  the  praetor,  and  was 
in  fact  an  edict  addressed  to  some  person  or  persons  with  reference 
to  a  particular  thing.  Vim  fieri  veto,  exhibeas,  restituas,  *  I  for- 
bid you  to  have  recourse  to  violence ;  you  are  to  produce,  you 
are  to  restore ; '  such  were  the  forms  in  which  these  commands 
were  couched.  Interdicts  were  granted  where  some  danger  was 
apprehended,  or  some  injury  was  being  done  to  something  to  which 
a  public  character  attached,  as,  for  instance,  if  a  road  was  stopped 

♦Gaius,  iv.  188-170. 
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up ;  but  they  were  also  granted  to  protect  private  interests,  and 
especially  to  protect  or  regulate  possession.  If  the  person  to 
whom  the  interdict  was  addressed  acquiesced  and  obeyed  the 
pradtor*s  injunction,  nothing  remained  to  be  done ;  but  if  he 
refused  to  obey,  the  magistrate  then  referred  to  the  decision  of  a 
judge,  whether  the  terms  of  the  interdict  ought  to  be  complied 
with.  For  instance,  an  interdict  ordering  a  thing  to  be  restored 
might  have  been  issued ;  but  the  person  to  whom  it  was  directed 
might  deny  that  by  law  he  was  bound  to  restore  the  thing.  On 
his  stating  this  to  the  magistrate,  the  magistrate  would  give  an 
action  to  try  the  question,  shaping  the  terms  of  the  interdict  into 
the  intentio  of  the  formula,  si  pa/ret  A,  A.  rem  reatituere  opor- 
tere,  &c.  And  it  is  thus  that  interdicts  are  connected  with  actions* 
as  their  validity  depended  on  no  action  being  brought  to  contest 
them,  or  the  result  of  an  action  being  to  support  them.  Gradually 
the  action  superseded  the  interdict,  which  was  no  longer  used  as  a 
preliminary  step,  and,  by  the  time  of  Justinian,  the  interdict  had 
become  obsolete. 

108.  There  were  under  the  system  of  formvlcB  certain  cases 
jExtraordin-  which  the  magistrate  decided  without  sending  to  a 
ariajudicia,  judge.  In  these  cases  the  magistrate  was  said  extra 
ordinem  cognoacerey  and  the  proceedings  were  termed  extra 
ordinem  cogniticmeSy  judicia^  or  optionee.  Among  the  cases  in 
which  the  magistrate  proceeded  in  a  summary  way,  were  reatitu- 
tionea  in  integrum  (that  is,  certain  cases  in  which  he  restored  a 
person  suffering  from  something  fi-om  which  he  ought  not  by  law 
to  suffer,  to  the  same  position  as  he  had  occupied  before  the  injury 
was  sustained),  and  cases  relating  tofideicommiaaa.  But  he  was 
called  upon  most  frequently  to  proceed  in  this  way  in  order  to  give 
execution  to  the  sentence  of  a  ludgre.  The  proper 
remedy  of  the  creditors  was  still  against  the  person  of 
the  debtor  until  a  lex  Jviia^  probably  of  the  time  of  Augustus,* 
permitted  a  debtor  to  avoid  arrest  by  giving  up  all  his  goods 
(ceaaio  bonontm).  If,  however,  the  debtor  could  not  be  found, 
then  the  prsdtor  protected  the  creditors  by  what  was  termed  a 
venditio  honoruw,  or  compulsory  sale.  The  creditors  were  placed 
in  full  possession  of  all  that  the  debtor  had  belonging  to  him ; 
his  peraona  was,  in  fact,  transferred  to  them.  This  was  termed 
the  miaaio  in  bonorv/m  poaaeaaionem.  After  a  certain  delay,  the 
creditors  sold  their  interest  in  the  debtor's  property  to  the  person 

•  Gaius,  iii.  7a 
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who  would  offer  to  pay  the  largest  proportion  of  the  sums  they 
claimed.  He  became  the  purchaser,  and  this  emptio  bonorv/m 
transferred  to  him  the  persona,  or  legal  existence,  of  the  debtor, 
who  thereby  suffered  a  capitis  deminutio,  and  became,  in  the 
language  of  the  law, '  infamous '.  It  was  in  the  exercise  of  his 
'  extraordinary '  jurisdiction  that  the  magistrate  gave  this  mode  of 
execution. 

In  the  times  of  the  Republic  there  was  no  lixed  tribunal  of 
appeal,  but  the  authority  of  one  magistrate  might  ^  j  ^^ 
suspended  by  the  veto  of  another  mag'strate.  Under 
the  empire  the  emperor  acted  as  a  supreme  judge  whenever  he 
chose  to  interfere ;  but  Hadrian  ordered  that  appeals  might  be 
brought  to  the  Senate,  and  that  the  decision  of  the  Senate  should 
be  final. 

109.  In  the  third  period  of  the  Roman  system  of  civil  process, 
the  period  of  extraordinaria  jvdicia,  his  summary  Third  period 
jurisdiction  was  the  only  jurisdiction  the  magistrate  ^^^^JJ 
exercised.  There  was  no  longer  any  distinction  between  process, 
jus  and  judidwrn;  the  magistrate  and  the  judge  dinariajudi- 
were  the  same  person,  so  that  in  the  language  of  the  <^* 
Institutes  judex  means  a  magistrate  deciding  a  cause.  By  a 
constitution  published  A.D.  294,  Diocletian  directed  all  magistrates 
in  the  provinces  to  decide  causes  themselves.  The  practice  was,  in 
course  of  time,  extended  throughout  the  whole  of  the  empire ;  and 
in  the  days  of  Justinian  it  was  possible  to  speak  of  the  ordinaria 
judida  as  quite  obsolete.* 

110.  In  the  days  of  the  later  emperors,  the  provinces  were 
classed  together  into  praefectures.    Over  each  province      ^^^^ 
was  a  presses,  who  had  a  vica/rius,  or  vice-president, 

under  him,  and  who,  either  himself  or  by  his  vica/rius,  tried  all 
cases  above  a  certain  amount,  fixed  by  Justinian  at  300  solidi ; 
cases  below  that  amount  were  tried  by  inferior  judges,  called 
judices  pedanei,  or  by  the  defensores  of  provincial  towns.  The 
great  cities,  such  as  Constantinople  and  Alexandria,  were  under  a 
separate  jurisdiction.  The  praetorian  prsdfect  was  the  head  judge 
of  appeal. 

111.  Under  the  system  of  extraordino/ria  judida,  an  action 
was  begun  by  the  plaintiff  announcing  to  a  magistrate   jfode  of  pro- 
that  he  wished  to  bring  an  action,  and  furnishing  a   <^'^^«- 
short  statement  of  his  case.     No  written  statement  was  necessary, 

•  Inst  iv.  15.  8. 
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but  one  was  often  made,  and  then  this  statement,  called  the  libellvs 
conventionis,  was  sent  by  a  bailiff  of  the  court  (viator,  executor) 
to  the  defendant.  The  parties  or  their  procurators  appeared  before 
the  magistrate,  and  the  magistrate  decided  the  case.  Exceptio 
was  still  used  as  the  term  to  express  the  plea  of  the  defendant, 
which  he  often,  but  not  necessarily,  reduced  to  writing.  Tliere 
was  no  marked  stage  in  the  proceedings,  like  the  conclusion  of  the 
proceedings  in  jure  under  the  formulary  system,  to  show  when 
the  action  had  really  begun.  But  the  beginning  of  the  action,  to 
describe  which  the  term  litis  contestatio  was  still  used,  was  said 
to  take  place  when  the  magistrate  had  heard  the  plaintiff  open  his 
case,  at  the  time  when,  all  preliminaries  having  been  gone  through, 
the  real  hearing  began.  The  condemnation  was  no  longer  merely 
a  pecuniary  one,  and  the  judge  gave  sentence  for  the  thing  asked  for, 
and  not  for  its  equivalent.  Constantine  had  abolished  imprison- 
ment for  debt  unless  the  debtor  could  pay,  but  would  not.  But 
already,  before  the  system  of  extraordiria/riajibdicia  began,  in  the 
time  of  Antoninus  Pius,  the  simple  process  of  levying  executions 
on  so  much  of  the  debtor's  property  as  was  requisite  had  been 
introduced. 

So  many  of  the  rules  of  Roman  law  relating  to  evidence 
which  are  known  to  us,  date  from  the  period  in  which 
the  extraordinariajvdicia  prevailed,  that  it  may  be 
convenient  to  give  here  a  brief  statement  of  what  the  chief  of  these 
rules  were.  Written  evidence  was  not,  as  a  rule,  necessary,but  when 
existing  wasalone  admissible,  unless  the  writing  waslost.  Two  wit- 
nesses were  necessary  to  prove  a  fact,  and  among  those  who  could  be 
witnesses  great  consideration  was  paid  to  the  relative  character  and 
position  of  witnesses.  But  many  persons  could  not  be  witnesses, 
such  as  persons  below  the  age  of  puberty,  criminals,  women  guilty 
of  adultery,  and,  under  Justinian, pagans,  and  some  heretics.  Slaves 
could  only  be  admitted  to  complete  other  testimony.  The  parties 
to  the  suit  and  their  near  relations  were  excluded.  The  burden  of 
proof  rested,  as  a  rule,  on  him  who  would  fail  if  no  evidence  was 
given,  and  therefore  on  him  who  affirms,  not  on  him  who  denies. 
Legal  presumptions  (proeaumptionea  juris)  were  recognised,  such 
as  that  a  formal  transaction  like  emancipation  has  been  properly 
carried  through.  Witnesses  were  made  to  appear  by  summons 
from  the  judge,  and  were  put  on  their  oath.  The  torture  of 
slaves,  even  in  civil  cases,  if  they  were  supposed  to  be  keeping  back 
material  evidence,  was  a  very  ancient  practice,  and  appears  to  have 
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been  recognised  in  the  time  of  Justinian.  Each  of  the  parties  was 
put  on  his  oath  that  he  was  not  bringing  or  defending 
the  action  except  on  grounds  that  he  believed  to  be 
good,  and  in  the  last  resort  either  party  could,  as  it  were,  com- 
promise the  action  by  challenging  the  other  to  swear  to  the  true 
state  of  the  facts,  and  was  then  bound  by  what  was  so  deposed* 
Justinian  also  enacted  that  the  costs,  according  to  a  fixed  scale, 
should  be  determined  by  the  oath  of  the  successful  litigant ;  and 
the  advocates  of  the  parties  had  to  take  a  preliminary  oath  that 
they  would  not  pervert  justice.* 

112.  Although  the  subject  of  crimes  and  criminal  procedure 
does  not  fall  properly  within  the  scope  of  the  Insti- 
tutes,  which  is  a  treatise  on  Private  Law,  yet  as  the 
subject  is  slightly  noticed  at  the  end  of  the  Institutes  and  is 
connected  with  the  general  history  of  Roman  law,  it  may  be 
convenient  to  give  some  slight  account   of  it  here.     Criminal 
jurisdiction  was  imder  the  kings  an  attribute  of  the  king  himself, 
but  there  was  an  appeal  in  capital  cases  to  the  comitia  curiata. 
After  the  establishment  of  the  republic  thecomitiacenturiataaXone 
could  judge  capital  casea     The  comitia  tributa  exercised  a  criminal 
jurisdiction  (but  without  the  power  of  inflicting  death)  for  political 
offences,  such  as  those  committed  by  a  magistrate  during  his  year 
of  office.     Before  both  these  comitia  the  accusation  had  to  be  made 
by  the  presiding  magistrate.     The  senate  also  exercised  a  special 
power  of  judging  offenders  in  times  of  public  danger,  and  some- 
times under  such  circumstances  inflicted  death  as  punishment,  but 
it  did  not  properly  belong  to  the  senate  to  deal  with  capital  cases, 
and  the  senate  also  exercised  an  ordinary  jurisdiction  and  dealt 
with  such  crimes  as  it  thought  proper  to  notice.     But  all  these 
authorities,  the  king,  the  comitia^  and  the  senate,  while  they  some- 
times discharged  themselves  the  functions  of  the  judge,  were  in 
the  habit  of  delegating  their  powers  to  others  charged  to  make  an 
investigation  {quceatio)  of  the  crime.     At  first  each  delegatio  was 
made  to  try  one  particular  offence,  and  when  the  case  had  been 
tried  the  quceatio  was  at  an  end.     These  quceationes,  the  term  being 
transferred  from  the  inquiry  to  the  persons  making  it,  were  subse- 
quently appointed  to  try  all  offences  of  a  particular  kind  that  it 
might  be  necessary  to  inquire  into,  while  the  delegated  persons  held 
their  authority.     Lastly,  the  quceationea  began  to  be  madeperpe^uce, 
the  first  of  these  being  probably  the  quceatio  pecunice  repetundce 

♦  HuNTBE,  844,  868,  869,  889. 
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established  by  the  lex  Calpurnia  (B.C.  233),  and  this  change  was 
accompanied  by  the  introduction  of  something  like  a  body  of 
criminal  law.  When  a  quceatio  was  made  perpetuay  the  cjrimes 
it  was  to  try  were  in  some  degree  defined,  and  the  punishment  pre- 
scribed ;  whereas  previously,  the  body  exercising  criminal  jurisdic- 
tion or  its  delegates  had  been  bound  by  no  rules  of  law  as  to  the 
nature  of  the  crime  or  its  punishment,  except  that  the  comitia 
centuriata  could  alone  inflict  death.  Each  qucestio  consisted  of  a 
number  of  judges  varying  according  to  the  regulations  laid  down 
in  the  law  creating  it ;  sometimes  of  thirty-two,  or  of  fifty,  or  of 
a  hundred — the  judges  being  appointed  for  a  year  and  taken  from 
the  same  list  as  that  from  which  judges  in  civil  suits  were  selected, 
80  that  the  history  of  the  contests  between  the  senatorial  and 
equestrian  orders  for  the  right  of  being  judges  already  referred  to 
{see  sec.  12)  applies  to  criminal  and  civil  judges  equally.  Before 
the  qv/jestiones  perpetuce  any  citizen  might  be  an  accuser.  He  had 
to  swear  that  his  charge  was  not  false,  and  he  had  to  prove  the 
guilt  of  the  accused — so  that  the  system  under  which  a  criminal 
trial  is  regarded  as  a  suit  between  parties  was  thus  introduced  into 
Roman  law.  Private  persons  had  from  an  early  time  of  Roman 
law  recovered  penalties  in  a  civil  action  for  delicts  committed  to 
their  injury,  and  so,  too,  the  criminal  proceeding  took  the  form  of 
an  action  between  the  private  person  accusing  and  the  accused. 
The  judges  were  under  the  guidance  of  a  president  (presses),  and 
each  judge  pronounced  that  he  condemned,  absolved,  or  that 
there  was  not  proof  either  way,  by  dropping  into  an  um  one  of 
three  tablets,  bearing  respectively  the  words  conderano,  ahsolvo, 
non  liquet  If  the  accused  was  condemned,  he  received  the  precise 
punishment  provided  by  the  law  creating  the  qucestio  perpetua. 
During  the  last  century  of  the  republic,  and  in  the  early  days  of 
the  empire,  a  great  number  of  laws,  each  handing  over  a  special 
head  of  offence  to  a  qucestio  perpetua,  were  passed,  and  thus  some- 
thing like  a  system  of  criminal  law  and  criminal  procedure  was 
established.  Under  the  empire,  as  time  went  on,  exactly  what 
happened  in  civil  suits  happened  in  criminal  proceedings.  The 
magistrates  had  exercised  a  power  of  dealing  with  some  offences 
in  a  summary  manner  (extra  ordinem),  and  the  sphere  of  their 
authority  was  gradually  enlarged  until  it  superseded  the  qucestiones 
perpetuce  altogether,  as  the  formulary  system  of  actions  was  super- 
seded by  the  extraordinary  jurisdiction  of  the  magistrate  in  civil 
suits. 


LIST  OF  THE  CHIEF  LAWS,  EVENTS,  ETC., 

REFERRED  TO  IN  THIS  WORK. 


IfoTE.— Most  of  the  dates  both  here  and  throughout  the  work  are  merely  approximate. 


aa 


Leges  regies. 

508  Lex  Valeria, 
493  Leges  sacra. 

450  The  Twelve  Tables. 
449  Lex  Valeria  Horatio, 
444  Lex  Canuleia. 

841  Lex  Oenucia. 
339  Lex  PubliUa, 
326  Lex  PcstsUa  Poptria. 

287  Lex  Hortensia. 
286  Lex  AguiHa, 

243  Lex  SiHa, 

233  Lex  CaJpunna, 

197  Lex  Atinia, 

196  Lex  Atilia, 

193  Lex  CincuL 

183  Lex  Plcetoria, 

182  Lex  Furia  (testamentaria), 

180  Lex  JBbutia, 

169  Lex  Vocania, 

123  Lex  Sempronia, 

102  Z/«x  ApuUia. 

95  jLea;  Furta  (<26  spo?Wtt). 

89  Lex  Plautia. 

81  Xre<7e«  ComeUcs, 

52  I/MS  Pompeia  {de  pamctdns). 


40  Ireo;  JV»2ou2ia. 
X>«0  HosHlia, 
Lex  PubUUa  {de  sponsu 


B.C. 

753-509  The  Beoal  Pesiod. 

Comitia  curiata  and  the  Senate  the 

earliest  legislative  bodies. 
Division  of  the  people  into  classes 
and  centuries ;  comitia  cerUu- 
riata. 
Jus  Papirianum. 
509-30  The  Republio. 

493  Recognition  of  tribunes  of  the  ^2«&Si 
488  First  meeting  of  comitia  tributa, 

Legis  acHones. 

866  A  plebeian  appointed  consul. 


803  Jus  Flavianum. 

284  Distinction  between  populus  and 

plebs  disappears. 
246  Prater  peregrinus. 


Jus  JElianum  or  tripertitum. 

The  formulaiy  system. 
Influence  of  Greek  philosophy. 
148  QiUBstiones  perpetucs. 


Quintus  Mucins  Soaavola. 
Gains  Aquilius  Galla. 
Servius  Sulpicius. 


Ixxx 


CHIEF  LAWS,  EVENTS.  ETC. 


B.C. 

33  Lex  Scribonia, 
Leges  JuIub. 

Legal  efiect  given  to  fldetcomfniua 
and  codicils. 
A.D. 
4  Lex  JElia  Sentia. 

8  Lex  Fttfia  Canima. 

9  Lex  Papia  Poppaa. 
11  Lex  Junia  Velleia. 
16  Sc.  Libonianum, 

19  Lex  Junia  Norbana, 
42  8c.  Largianum. 

45  Lex  Claudia. 

46  Sc.  Macedonianum, 
Sc.  Velleianum. 

52  Sc.  Claudianum. 

60  Sc.  Neronianum. 

61  Lex  Petronia. 

62  Sc  Trebellianum. 
78  Sc.  Pegasianum. 

Beneficium  divisionis  (Rescript  of 
Hadrian). 


158  Sc.  TertulHanum. 

Addictio  bonorum  libertoHs  causa 

S script  of  Marcus  Aurelios). 
hiHanum. 


B.C. 
80 


291  Women  allowed  to  adopt. 
389  Formal  words  no  longer  necessary 
for  appointment  of  heirs. 


470  Formal  words  no  longer  necessary 
in  stipulations. 

Lex  Zenoniana  {emphyteusis). 
JusTiinAH : — 

Change  in  law  of  adoption. 

Changes  in  laws  of  succession. 

Beneficium  iwverUarii. 

Abohtion  of  Latini  Juniani  and  de- 
dititU. 

Beneficium  ordmis. 

Changes  in  law  of  peeuUum. 

DomUio  propter  nuptias. 

Repeal  of  lex  JStia  Sentia^  lex 
Furia  Caninia,  and  sc.  Claudi- 
anum, 


Thb  Empzbx. 

The  jus  respondendi  conferred  by 
Augustus    {ut  ex   auetoritate 
^us  respondereiU). 
Trebatius. 
Antistius  Labeo. 
AteiuB  Oapito. 


ProculuB. 
Masurius  Sabinoi. 


A.D.. 

117  Edictum  perpetuum. 

Hadrian^s  rescript :  quibuspermiS' 
sum  est  jura  conaere  (Gal  i.  7). 
Celsus. 
Salvius  Julianus. 

Gaius. 
Pomponius. 

Papinian. 

Paul. 

Ulpian. 

ModestinuB. 
212  Roman  citizenship  conferred  upon 

the  whole  empire. 
296  Extraordinariajucliciaheoojne  the 

regular  mode  of  trial. 
806  Codex  Gregorianus. 
830  Seat  of  empire  transferred  to  Con- 
stantinople. 
865  Codex  Hermogenianus. 
426  Lex  dtationis. 
488  Codex  Theodosianus. 
476  Fall  of  Western  Empire. 

Justinian  (482-565)  :— 
529  Codex  vetus  (not  extant). 
Quinquaginta  decisiones. 
588  The  Digest. 
The  Institutes. 

584  Codex  repetitcB  prcBlectionis, 

585  564  The  NoYols. 
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IN   NOMINE  DOMINI  N08TB1 
TESXJ   CHRI8TI. 

Imperator  Gasar  Flayius  Justi- 
NiANUs  Alamannicus  Gothicus 
Francicus  Germanicus  Anticus 
Alanicus  Yandalicus  Africanus 
pius  felix  inclytub  victor  ac 
triumphatob     semper     augustus 

CUPIDS   LE6UM   JUVENTUTI. 


in  the  name  of  our  lord 
jesus  christ. 
The  Empebob  Gasar  Flavius  Jus- 
tikianus,  vanquisher  of  the  Ala- 
MANi,  Goths,  Francs,  GersSanb, 
Antes,  Alani,  Vandals,  Africans, 
pious,  happy,  glorious,  triumphant 
conqueror,    ever   auoust,    to    the 

youth     desirous     of     studying     THE 
LAW,   GREETING. 


Imperatoriani   majestatem    non  The  imperial  majestv  should    be 

solum  armis  decoratam,  sed  etiam  not  only  made  glorious  by  arms,  but 

iegibus  oportct   esse  armatam,  ut  also  strengthened  by  laws,  that,  alike 

utrumqne  tempus  et  bellorum    et  in  time  of  peace  and  in  time  of  war, 

pacis    recte    possit    gubemari    et  the  state  may  be  well  governed,  and 

princeps    Bomanus    victor    existat  that  the  emperor  may  not  only  be 

non  solum  in  hostilibus  proeliis,  sed  victorious  in  the  field  of  battle,  but 

etiam  per  legitimes  tramites  calum-  also  may  by  every  legal  means  repel 

niantimn  iniqnitates    expellens,   et  the  iniquities  of  men  who  abuse  the 

fiat  tam  juris  religiosissimus  quam  laws,  and  may    at    once    religiously 
victis  hostibus  triumphotor. 


1.  Quorum  utramque  viam  cum 
summis  vigiliis  et  summa  provi- 
dentia    adnuente    Deo    perfecimus. 


uphold  justice  and  triumph  over  his 
conqiJ^ed  enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  have  attained  this  double  end. 
Et  bellicos  quidem  sudores  nostros  The  barbarian  nations  reduced  under 
barbaricse  gentes  sub  juga  nostra  our  yoke  know  our  efforts  in  war ;  to 
deductee  cognoscun^  et  tam  Africa  which  also  Africa  and  very  many 
quam  alise  innumeross  provincise  other  provinces  bear  witness,  which, 
post  tanta  temporum  spatia  nostris  after  so  lon^  an  interval,  have  been 
victoriis  a  cselesti  numine  prsstitis  restored  to  the  dominion  of  Rome  and 
iterum  dicioni  BomansD  nostroque  our  empire,  by  our  victories  gained 
additseimperioprotestantur.  Omnes  through  the  favour  of  heaven.  All 
vero  populi  Iegibus  jam  a  nobis  nations  moreover  are  governed  by 
promuigatis  vel  oompositis  regun-  laws  which  we  have  akeady  eitlier 
tur.  promulgated  or  compiled. 

2.  Etcnmsacratissimasconstitu-  2.  \Vhen    we    had    arranged    and 

tiones  antea  confusas  in  luculentam  brought  into  perfect  harmony  the 
ereximus  consonantiam,  tunc  nos-  hitherto  confused  mass  of  imperial 
tram  eztendimus  curam  et  ad  im-    constitutions,  we  then  extended  our 

B 


2  PROCEMIUM. 

mensaprudentue  veterisvoluminaet  care  to  the  vast  volumes  of  ancient 

opus  desperatuin,  quasi  per  medium  law ;  and,  ssuling  as  it  were  across 

profundum  euntes,    cslesti   favore  the  mid-ocean,  have  now  completed, 

jam  adimplevimus.  through  the  favour  of  heaven,  a  work 

that  once  seemed  beyond  hope. 

8.  Cumque    hoc    Deo    propitio  8.  When  by  the  blessing  of  God 

peractum  esj^Triboniano,  viro  mag-  this  task  was  accomplished,  vfi-4HMu- 

nifico,'  magistro  et  ex  qusestore  sacri  aUDnod  the  most  eminent  Tribonian, 

Ealatii  nostri,  nee  non  Theophilo  et  master  and  ex-qusestor  of  our  palace, 

>orothep,  viris  illustribus,  anteces-  together  with   the   illustrious    Theo- 

soribu^quorum  omniunysoUertiam  plulus  and  Dorotheus,  professors  of 

et  legum  scientiam  et  circa  nostras  Ia\^all  of  whom  have  on  many  occa- 

jussiones  fidem  jam^ex  multis  rerum  sions  proved  to  u^  their  ability,  legal 

argumentis  ac|oepimuai    oonrocatis,  knowledge,    and  ^obedience    to    our 

speciaUter  inattcrarnmus,  ut  nostra  orders  ;  and  we  have  specially  charged 

auctoritate    nostrisque    suasionibus  them  to  compose,  under  our  authority 

componant  institutiones :  ut  liceat  ajid  advice.  Institutes,  so  that  you  may 

vobis  prima   legum  ounabula  non  no  more  learn  the  first  elements  of  law 

ab  antiquis  fabulis  disoere,  sed  ab  from  old  and  erroneous  sources,  but 

imperiaU    splen'dore     appetere,    et  apprehend  them  by  the  clear  Hght  of 

tam  aures  qu^In  animse  vestrs  nihil  imperial  wisdom ;  and  that  your  minds 

inutile  nihilque  perperam  positum,  and  ears  may  receive  nothing  that  is 

sed  quod  in  ipsis  rerum  optinet  ar-  useless  or  misplaced,  but  only  what 

gumentisfrccigiajqtibt  quoQ'iU  pTOfb  obtains  in  actual  practice.     So  that, 

4«e9pMMb  vix    puBt  ~i;rtdfiillnin    in-  where^,  fc^muily,  the  junior  students 

ferioribus  contingebat,  ut  iiuna  uon-  could  '  scarcely,    after    three   -years' 

8tilulloh€8 — impeialmlim    Igg^tfBnt,  ..sicMlyr  readJihe  imperial  uuumilutlonB, 

hoc  vos  a  primordio  ingrediamini;  vou  ma^  now  commence  your  studies 

digni  tanto  honore  tantaque  reperti  by  readmg  them,  you  who  have  been 

felicitate,    ut    et    initium  vobis  et  thought  worthy  of  an  honour  and  a 

finis  legum  eruditionis  a  voce  prin-  happiness  so  great  as  that  the  first 

oipali  procedat.  and  last  lessons  in  the  knowledge  of 

the  law  should  issue  for  you  from  the 

/  month  of  the  emperor. 

4.  Igiturpostlibrosquinquaginta  4.  When,  therefore,  by  the  assist- 
digestorum  seu  pandectarum,  in  ance  of  the  same  eminent  person 
quos  omne  jus  antiquum  collatum  Tribonian  and  that  of  other  illustrious 
est  (quos  per  eundem  virum  excel-  and  learned  men,  we  had  compiled 
sum  Tribonianum  nee  non  ceteros  the  fifty  books,  called  Digests  or 
viros  illustres  et  facundissimos  con-  Pandects,  in  which  is  collected  the 
fecimus),  in  hos  quattuor  Ubros  eas-  whole  ancient  law,  we  directed  that 
dem  institutibnes  partiri  jussimus,  these  Institutes  should  be  divided  into 
utsinttotiuslegitimsescientise^rima  four  books,  which  might  serve  as  the 
elementa.  first  elements  of  the  whole  science  of 

law. 

5.  Quibus  breviter  expositum  est  5.  In  these  books  a  brief  exposi- 
et  quod  antea  optinebat,  et  quod  tion  is  given  of  the  ancient  laws,  and 
postea  desuetudine  inumbratum  ab  of  those  also  which,  overshadowed  by 
imperiali  remedio  illuminatum  est.  *  disuse,  have  been  again  brought  to 

light  by  our  imperial  authority. 

6.  Quas  ex  onmibus  antiquorum  0.  These  four  books  of  Institutes 
institutionibus  et  pnecipue  ex  com-  thus  compiled,  from  all  the  Institutes 
ment^uriis  Gaii  nostri  tam  institu-  left  us  by  the  ancients,  and  chiefly 
tionum  quam  rerum  cottidianarum,  from  the  commentaries  of  our  Gains, 
aliisque  multis  commentariis  com-  both  in  his  Institutes,  and  in  his  work 
positas  cum  tres  pnedicti  viri  pru-  on  daily  affairs,  and  also  from  many 
dentes  nobis  optulerunt,  et  legimus  other  commentaries,  were  presented  to 
et  cognovimus  et  plenissimum  nos-  us  by  the  three  learned  men  we  have 
trarum  constitutionum  robur  eis  ao-  above  named.  We  have  ^ead  and  ex- 
oommodavimus.  amined  them  and  have  accorded  to 

them  all  the  force  of  our  constitutions. 


PROCEMIUM. 


7.  Summa  itaque  ope  et  alacri 
studio  has  leges  nostras  accipite  et 
vosmet  ipsos  sio  eruditos  ostendite, 
ut  spes  V08  pulcherrima  foveat,  toto 
lef;itituo  opere  perfecto,  posse  etiam 
nostram  rem  publicam  in  partibus 
ejus  vobis  credendis  gubemare. 


Data  undecimo  kalendas  Decem- 
bres  Constantinopoli  domino  nostro 
Justinianoperpetuo  Augusto  tertium 
consule. 


7.  Receive,  therefore,  with  eager- 
ness, and  study  with  cheerful  dili- 
gence, these  our  laws,  and  show  your- 
selves  persons  of  such  learning  that 
you  may  conceive  the  flattering  hope 
of  yourselves  being  able,  when  your 
course  of  legal  study  is  completed,  to 
govern  our  empire  in  the  different  por- 
tions that  may  be  entrusted  to  your 
care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  the 
Emperor  Justinian,  ever  August  (533). 


b2 


LIBER    PRIMUS. 


Tit.  I.    DE  JUSTITIA  ET  JURE. 

JusTiTiA   est   constans   et   per-  Justice  is  the  constant  and  perpetual 

petua    voluntas   jus    suum    cuique    wish  to  render  every  one  his  due. 
tribuens. 

D.  L  1.  10. 

The  term  jus,  in  its  most  extended  sense,  was  taken  by  the 
Roman  jurists  to  include  all  the  commands  laid  upon  men  that 
they  are  bound  to  fulfil,  both  the  commands  of  morality  and  of 
law.  The  distinction  between  commands  which  are  only  enforced 
by  the  sanction  of  public  or  private  opinion,  and  those  enforced 
by  positive  legal  sanctions,  may  seem  clear  to  us ;  but  the  Roman 
jurists,  in  speaking  of  the  elementary  principles  and  divisions  of 
jurisprudence,  did  not  keep  law  and  morality  distinct.  Celsus 
defines  jits  as  ars  boni  et  ceqwi,  (D.  i.  1.  1.)  This  extension  of 
the  term  would  sink  positive  law  in  morality ;  that  only  would  be 
supposed  to  be  commanded  which  ought  to  be  commanded.  The 
confusion  arose  principally  iroT^-  the  view  of  the  law  of  nature, 
borrowed  from  Greek  philosophy  by  the  jurists.  (See  Introd. 
sec.  14.) 

Jus,  used  in  its  strictly  legal  sense,  has  two  principal  meanings. 
It  either  signifies  law,  that  is,  the  whole  mass  of  rights  and  duties 
protected  and  enforced  by  legal  remedies,  or  it  means  any  single 
right,  that  is,  any  faculty  or  privilege  accorded  by  law  to  one  man 
accompanied  by  a  correlative  duty  imposed  on  another  man.  Jus 
itineris,  for  instance,  is  the  right  given  to  one  man  of  going 
through  the  land  of  another  who  is  placed  under  a  duty  to  let  him 
pass.  Neither  a  right  nor  a  duty,  at  any  rate  in  the  sphere  of 
private  law  with  which  alone  the  Institutes  deal,  can  exist  with- 
out the  other.     (See  Introd.  sec.  36.) 

1.  Jurisprudentia  est  divinarum  1.  Jurisprudence  is  the  knowledge 

atqne   humauarum    rerum    notitia,    of  things  divine  and  human ;  the  sci- 
justi  atque  injusti  scientia.  ence  of  the  just  and  the  unjust. 

D.  L  1.  10.  2. 
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Jurispmdentia  is  the  knowledge  of  what  is  j'tw,  and  jus,  ae 
cording  to  the  theory  of  the  law  of  nature,  laid  down  what  is  com- 
manded by  right  reason,  this  right  reason  being  common  to  the 
divine  scheme  of  things  and  to  man.  On  this  ground,  and  also 
because  public  law  has  to  deal  with  religious  worship,  the  know- 
ledge of  divine  things  was  necessary,  as  well  as  the  knowledge 
of  human  things,  to  say  what  were  the  contents  of  jfit«.  Both 
this  and  the  preceding  definii^ion  are  taken  at  random  out  of  the 
writings  of  Ulpian.     (See  Introd.  sec.  24.) 

2.    His  generaliter    cognitis    et  2.  Having  explained  these  general 

incipientibuB  nobis  ezponere  jura  terms,  we  think  we  shall  commence 
populi  Komani  ita  maxime  viden-  our  exposition  of  the  law  of  the  Ro- 
tur  posse  tradi  commodissime,  si  man  people  most  advantageously,  if  our 
primo  levi  ao  simplici,  post  deinde  explanation  is  at  first  plcubi  and  easy, 
diligentissima  atque  exactissima  and  is  then  carried  on  into  details 
interpretatione  singula  tradantur.  with  the  utmost  care  and  exact- 
AUoquin  si  statim  ab  initio  rudem  ness.  For,  if  at  the  outset  we  over- 
adhuc  et  infirmum  animimi  studiosi  load  the  mind  of  the  student,  while 
muititudine  ac  varietate  renmi  yet  new  to  the  subject  and  unable  to 
oneraverimus,  duorum  aJterum  aut  Dear  much,  with  a  multitude  and 
desertorem  studiorum  efficiemus  aut  variety  of  topics,  one  of  two  things  will 
cum  magno  labore  ejus,  ssepe  etiam  happen — we  shall  either  cause  him 
cum  diffidently  quae  plerumque  wholly  to  abandon  his  studies,  or,  after 
juvenes  avertit,  serins  ad  id  perau-  great  toH,  and  often  after  great  distrust 
cemus,  ad  quod  leniore  via  ductus  of  himself  (the  most  frequent  stum- 
sille  magno  labore  et  sine  ulla  diffi-  bling-block  in  the  way  of  youth),  we 
dentiajpiaturius  perduci  potuisset.  .  shall  at  last  conduct  him  to  the  point,  to 
'^  which,  if  he  had  been  led  by  a  smoother 

road,  ho  might,  without  great  labour^ 

and  without  any  distrust  of  his  own 

powers,  have  been  sooner  conducted. 

8.    Juris    prsBcepta   sunt    hsBc:  3.  The  maxims  of  law  are  Uiese: 

honeste  vivere,  alterum  non  leedere,    to  live  honestly,  to  hurt  no  one,  to  give 

Buum  cuicjue  tribnere.  "  every  one  his  aue. 

4.  Hujus  studii  dusB  sunt  posi-  4.  The  study  of  law  is  divided  into 

tiones,  pubUcum  et  privatum.  Pub  two  branches ;  that  of  public  and  that 
Ucum  jus  est,  quod  ad  statum  rei  of  private  law.  PubHc  law  is  that 
Bomanse  spectat.  privatum,  quod  which  regards  the  government  of  the 
ad  singulorum  utilitatem  pertmet.  Boman  Empire ;  private  law,  that 
Dicendum  est  igitur  de  jure  pri-  which  concerns  the  interests  of  indi- 
vato,  quod  tripertitum  est ;  col-  viduals.  We  are  now  to  treat  of  the 
lectum  est  enim  ex  natureJibus  latter,  which  is  composed  of  three  ele- 
prseceptis  aut  gentium  aut  civilibus.  ments,  and  consists  of  precepts  belong- 
ing to  natural  law,  to  the  Jaw  of 
nations,  and  to  the  civil  law. 

D.  L  1.  1.  2. 

Both  the  ju8  publicum  and  the  jus  privatum  fall  under  muni- 
cipal law,  that  is,  the  law  of  a  particular  state.  Publicum  jus  in 
sacrisy  in  sacerdotibus,  in  magistratibv^  c(msistit  (D.  i.  1.  1. 
2.)  Public  law  regulates  religious  worship  and  civil  administra- 
tion ;  private  law  determines  the  rights  and  duties  of  individuals. 
The  threefold  division  of  private  law  given  in  the  text  is  discussed 
in  the  n^xt  section. 
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Tit.  II.     DE  JURE  NATURALI,  GENTIUM  ET  CIVILI. 

Jus    natnrale  est,  quod  natura  The  law  of  nature  is  that  law  which 

omnia  animalia  docuit.     Nam  jus  nature  teaches  to  ^  animals.    For  this 

istud  non  humani  generis  proprium  law  does  not  belong  exclusively  to  the 

est,  sed  omnium  animalium,  quse  in  human  race,  but  belongs  to  all  animals, 

cselo,  quffi  in  terra,  quae  in  mari  nas-  whether  of  the  air,  the  earth,  or  the  sea. 

cuntur.    Hinc  descendit  maris  atque  Hence    comes  that  yoking    together 

feminse  conjugatio,  quam  nos  matri-  of  male  and  female,  which  we  term 

monium  appellamus,  hinc  liberorum  matrimony ;  hence  the  procreation  and 

procreatio    et    educatio :    videmus  bringing  up  of  children.    We  see,  in- 

etenim  cetera  quoque  animalia  istius  deed,  that  all  the  other  animals  besides 

juris  peritia  censeri.  man  are  considered  as  having  know- 

ledge  of  this  law. 

D.  i.  1. 1.  8. 

In  the  Introduction  (sec.  14)  a  sketch  has  been  given  of  what 
the  jurists  meant  by  the  lex  natv/rce.  It  was  the  expression  of 
right  reason  inherent  in  nature  and  man,  and  having  a  binding 
force  as  a  law.  It  was  contrasted  with  iheJTis  civile,  the  old  strict 
law  of  Rome  (Introd.  sec.  10),  and  also  with  the  jus  gentium,  the 
sum,  that  is,  of  the  law  found  to  obtain  in  other  nations  besides 
the  Romans,  as  well  as  in  Roman  law.  (Introd.  sec.  12.)  There 
thus  arose  the  threefold  division  of  law  adopted  in  the  last  para- 
graph of  the  last  title ;  but  the  jus  gentium  and  the  jvs  naturale 
were  often  placed  in  the  same  head  of  division,  for  the  law  com- 
mon to  all  nations  was  but  the  embodiment  and  indication  of  what 
right  reason  was  supposed  to  command  to  all  men.  Thus  while 
the  threefold  division  of  law  was  adopted  bv  some  jurists,  a  two- 
fold division  was  adopted  by  others,  and  is  adopted  in  the  next  and 
the  eleventh  paragraphs  of  this  title,  Justinian  nrst  borrowing  from 
Ulpian,  who  adopted  the  threefold  division,  and  then  from  Qaius, 
who  adopted  the  twofold. 

Unfortunately,  in  order  to  give  a  notion  of  jv^  naturale,  Jus- 
tinian has  borrowed  a  passage  from  Ulpian,  in  which  that  jurist 
runs  off  into  a  subsidiary  and  divergent  line  of  thought.  It  is 
easy  to  see  that  if  we  begin  to  make  inherent  reason  the  founda- 
tion of  law,  we  may  find  it  necessary  to  take  into  account  the 
community  of  actions  which,  in  some  of  the  primary  features  of 
physical  life,  reason  or  instinct  suggests  to  man  and  animals.  If 
jus  is  that  which  nature  commands,  nature  may  be  said  to  com- 
mand the  propagation  of  the  species  in  animals  as  much  as  in 
man,  and  thus  there  would  be  a  jus  common  to  animals  and  to 
men.  A  jurist  to  whom  the  theory  of  the  lex  naturoe  was 
familiar,  might  easily  pursue  the  subject  to  a  point  in  which  men 
and  animals  seemed  to  meet.  But  the  main  theory  had  nothing  to 
do  with  animals,  as  it  looked  only  to  the  reason  inherent  in  the 
universe  and  in  man,  and  in  considering  what  the  Roman  jurists 
meant  by  jtw  naturale  this  fragment  of  Ulpian  may  be  dismii^ed 
almost  entirely  from  our  notice. 
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1.  Jus  autem  civile  vel  gentium  1.  Civil  law  is  thus  distinguished 
ita  dividitur :  omnes  populi,  qui  from  the  law  of  nations.  Every  oom- 
legibus  et  moribus  reguntur,  partim  munity  governed  by  laws  and  customs 
suo  proprio,  partim  conmiuni  om-  uses  partly  its  own  law,  partly  laws 
nium  hominum  jure  utuntur  :  nam  common  to  all  mankind.  The  law  which 
quod  quisque  populus  ipse  sibi  jus  a  people  makes  for  its  own  govern- 
constituity  id  ipsius  proprium  civi-  ment  belongs  ezdusivcdy  to  that  state, 
tatis  esi^  jfoqaturq|ae  jus  civile,  and  is  called  the  civil  law,  as  being  the 
quasi  jusC  prd^rittm  ipsius  civitatis :  law  of  the  psoiiicular  state.  But  the 
quod  vero  naturalis  ratio  inter  law  which  natural  reason  appoints  for 
onmes  homines  constituit,  id  apud  all  mankind  obtains  equally  among  all 
onmes  populos  geraeque  custoditur  nations,  and  is  called  the  law  of  nations, 
Yocaturque  jus  ^QERRKn,  quasi  quo  because  all  nations  make  use  of  it.  The 
jure  omnes  gentes  utuntur.  Et  people  of  Rome,  then,  are  governed 
populus  itaque  Eomanus  partim  suo  partly  by  their  own  laws,  and  partlv 
proprio,  partim  communi  onmium  by  the  laws  which  are  common  to  all 
hominum  jure  utitur.  Qusb  singula  mankind.  What  is  the  nature  of  these 
qualia  sunt;  suis  locis  proponSmSST  two  component  psorts  of  our  law  we 

will  set  forth  in  the  proper  place. 
Gai.  i.  1. 

2.  Sed  jus  quidem  civile  ex  una-  2.  Civil  law  takes  its  name  from  the 
quaque  civitate  appellatur,  veluti  state  which  it  governs,  as,  for  instance, 
Atheniensium :  nam  si  quis  veUt  from  Athens ;  for  it  would  be  very 
Solonis  vel  Draconis  leges  appellare  proper  to  speak  of  the  laws  of  Solon  or 
jus  civile  Atheniensium,  non  erra-  Draco  as  the  civil  law  of  Athens.  And 
verit.  Sic  enim  et  jus,  quo  populus  thus  the  law  which  the  Roman  people 
Bomanus  utitur,  jus  civile  Roma-  make  use  of  tscedled  the  civil  law  of  the 
nonim  appellamus  vel  jus  Quiri-  Romans,  or  that  of  the  Quirites,  as  be- 
tium,  quo  Quirites  utuntur ;  Romani  ing  used  by  the  Quirites ;  for  the  Ro- 
enim  a  Quirino  Quirites  appellan-  mans  are  called  Quirites  from  Quirinus. 
tur.  Sed  quotiens  non  suidimus,  But  whenever  we  speak  of  civil  law, 
cujus  sit  civitatis,  nostrum  jus  si^-  without  adding  of  what  state  we  are 
nificamus :  sicuti  cum  poetam  dici-  spesdung,  we  mean  our  own  law :  just  as 
mus  neo  addimus  nomen,  subauditur  when  '  the  poet '  is  spoken  of  without 
apud  GraecosegregiusHomerus,  apud  any  name  being  expressed,  the  Greeks 
nos  VergiUus.  Jus  autem  gentium  mean  the  great  Homer,  and  we  Ro- 
onmi  humano  generi  commune  est.  mans  mean  VirgiL  The  law  of  nations 
Nam  usu  exigente  et  humanis  ne-  is  common  to  all  mankind,  for  nations 
oessitatibus  gentes  humanee  quee-  have  established  certain  laws,  as  occa- 
dam  sibi  constituerunt :  bella  etenim  sion  and  the  necessities  of  human  life 
orta  sunt  et  captivitates  seoutee  et  required.  Wars  arose,  and  in  their  train 
servitutes,  quae  sunt  juri  natural!  followed  captivity  and  then  slavery, 
contrarise  (jure  enim  naturali  ab  which  is  contrary  to  the  law  of  nature ; 
initio  omnes  homines  liberi  nasce-  for  by  that  law  all  men  are  originally 
bantur) ;   ex    hoc  jure  gentium  et  born  free.     Further,  from  this  law  of 

^,     I  omnes  psene  contractus  introducti    nations  almost  all  contracts  were  at 

^  ,,  j>f  sunt)    ut  emptio    venditio,    locatio    first  introduced,  as,  for  instance,  buy- 

^   . . '  (  conductio,  societas,  depositum,  mu-    ing    and  selling,  letting  and    hiring, 

(  |a -^  '^  tuum  et  alii  innumerabiles.                   partnership,  deposits,  loans  returnable 

/  in  kind,  and  very  many  others. 

■'•  '''\  .     ,                                                   D.  i.  4.  5. 

;/-•*''  ... 

The  term  jus  civile,  as  used  here,  entirely  depends  for  ita 
4,  |,r.A^ -meaning  on  the  contrast  between  it  and  the  jius  gentium.  When 
the  jurists  came  to  examine  different  systems  of  laws,  they  found 
much  in  each  that  was  common  to  all.  This  common  part  they 
termed  the  jv^s  gentium ;  and  the  residue,  the  part  peculiar  to 
each  state,  they  called  jiLs  civile.  The  contracts  of  sale,  hiring, 
and  the  others  mentioned  in  the  text,  were,  they  found,  carried 
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on  much  in  the  same  way  in  every  country,  and  they  therefore 
assigned  them  to  the  head  of  j^is  gentiv/m,  and  contrasted  them 
with  forms  of  contract  which  were  peculiar  to  the  old  Roman  law, 
and  were  therefore  considered  part  of  the  jus  civile.  In  the  usual 
sense  of  jus  civile,  in  which  it  means  the  old  law  of  Borne  prior 
to  the  7*tts  honorariwm  (see  In  trod.  sec.  10),  thpse  contracts  were 
part  of  the  ju8  civile,  that  is,  they  were  part  of,  and  were  recog- 
nised by,  the  old  law,  but  they  were  also  part  of  the  general  law 
of  nations,  and  no  forms  peculiar  to  Roman  law  were  necessary  for 
their  creation. 

8.  Constat  autem  jus  no&kram  8.  Our    law    is    writtep    and    un- 

aut  ex  scripto  aut  ex  non  ampto,  written,  just    as  among^he  Greeks 

ut  apud  Greecos :   roi/  voiij/  ol  /icy  some  of  their  lAwaJgi^  written  and 

€YYpa(fioi^  ol  dc  oypai^oi.  /ocriptum  others  not  written,  ^xhe  written  part 

jus  est  lex,  plebiscita,  senatusoon-  consists  of  liaws,  plebisdtct,  senatus- 

sulta,  principum  plaoita,  magistra-  conivita,  enactments  of  emperors, 
tuum  edicta,  responsa  prudentium.    .  edicts  of  magistrates,  and  answers  of 

jurisprudents. 

4.  Lex  est,  quod  populus  Boma-  •  4.  A  law  is  that  which  was  enacted 
nus  senatorio  magistratu  interro-  by  the  Roman  people  on  its  being  pro< 
gante,  velnti  consule,  constituebat.  posed  by  a  senatorian  magistrate,  as  a 
Plebiscitum  est,  quod  plebs  plebeio  consul.  A  plebiscitum  is  that  which 
magistratu  interrogante,  veluti  tri-  was  enacted  by  the  plebs  on  its  being 
bono,  constituebat.  Plebs  autem  proposed  by  a  plebeian  magistrate,  as  a 
a  populo  eo  differt,  quo  species  a  tribune.  The  plebs  differs  from  the 
genere :  nam  appellatione  populi  people  as  a  species  from  its  genus  ;  for 
omiversi  cives  significantur,  con-  all  the  citizens,  including  patricians 
numeratis  etiam  patriciis  et  sena-  and  senators,  are  comprehended  in  the 
toribus:  plebis  autem  appellatione  people;  but  the  pleos  only  includes 
sine  patriciis  et  senatonbus  ceteri  citizens,  not  being  patricians  or  sena- 
cives  significantur.  Sed  et  plebi-  tors.  But  plebiscitaf  after  the  Hor- 
scita,  lege  Hortensia  lata,  non  minus  tensian  law  had  been  passed,  began  to 
valere  quam  leges  coeperunt.  have  the  same  force  as  laws. 

Gai.  i.  3. 

A  lex  or  populi  scitumi,  to  use  a  word  made  by  the  commen- 
tators on  the  analogy  of  plebiscitvmi,  was  passed  originally  only 
in  the  comitia  cu/riata  i/iifter  the  establisnment  of  the  comitia 
centuriata  in  both  these  comitia ;  but,  excepting  in  the  case  of 
conferring  the  imperiumy  almost  always  in  the  centuriata,  (See 
Introd.  sec.  5,  15.) 

The  lex  Hortensia,  B.C.  287,  had  been  preceded  by  the  lex 
Valeria  Horatia,  B.C.  449,  and  the  lex  Publilia,  B.C.  339,  by 
both  of  which  it  was  provided  that  plebiscita  should  bind  the 
whole  people.  Either  the  effect  of  their  provisions  had  been 
disputed,  or  exceptions  had  been  made  to  them,  or  perhaps  the 
extension  of  the  authority  of  the  plebiscitum  which  they  gave  was 
not  so  complete  as  their  terms  would  seem  to  imply.  (Nieb.  ii. 
366.)  The  term  lex  is  very  frequently  applied  to  pleblsdta  as 
well  as  to  populi  sdta,    (See  Introd.  sec-  9.) 

5.  Senatusconsultum  est,  quod  5.  A  senattta-conatUtum  is  that 
senatus  jubet  atque  constituit.  Nam  which  the  senate  oonmiands  and  ap- 
cum  auctns  est  populus  Romanus  points:  for,  when  the  Boman  people 
in  eum  modum,  ut  difficile  sit  in  was  so  increased  that  it  was  difficult  to 
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unum  eum  convooari  legis  sanciendsB  assemble  it  together  to  pass  laws,  it 
causa,  sequum  visum  est  senatum  seemed  right  that  the  senate  should  be 
vice  populi  consuli.  consulted  in  the  place  of  the  people. 

*^  Gal  i*  4 ;  D.  L  2.  2.  9. 

Senatus-consulta  had  in  some  instances  the  force  of  a  law 
even  in  the  times  of  the  republic,  for  we  have  a  few  preserved  of  a 
date  antecedent  to  the  Caesars,  which  undoubtedly  had  the  force  of 
law ;  but  they  all  relate  to  matters  of  social  administration,  such 
as  forbidding  burial  within  the  dty,  or  the  importation  of  wild 
beasts.  (See  Introd.  sec.  15.)  But  we  cannot  speak  of  senatus- 
consulta  as  a  substantial  part  of  the  general  legislation  till  the 
times  of  the  emperors,  when  they  superseded  every  other  except 
the  emperor  s  enactments.  The  appeal  of  the  emperor  to  their 
authority  dwindled  down  into  a  mere  form.  (Cod.  i.  14.  12.  1, 
in  prcesenti  leges  condere  soli  imperatori  concessum  est.) 

6.  Sed  et  quod  principi  placuit,  6.  That  which  seems  good  to  the 

legis  habet  vigorem,  cum  lege  regia,  emperor  has  also  the  force  of  law ;  for 
qusedeimperioejus  lata  est,  populus  the  people,  by  the  lex  regia,  which  is 
ei  et  in  eum  omne  suum  imperium  passed  to  confer  on  him  his  power, 
et  potestatem  concessit.  Quodcum-  make  over  to  him  their  whole  power 
que  igitur  imperator  per  epistulam  and  authority.  Therefore  whatever  the 
constituit  vel  cognoscens  decrevit  emperor  ordains  by  rescript,  or  decides 
vel  edicto  prsecepit,  legem  esse  con-  in  adjudging  a  cause,  or  lays  down  by 
stat :  hsB  sunt,  quae  constitutiones  edict,  is  unquestionably  law ;  and  it  is 
appellantur.  Plane  ex  his  quaedam  these  enactments  of  the  emperor  that 
sunt  personales,  quae  nee  ad  exem-  are  called  constitutions,  i  Of  these, 
plum  trahuntur,  quoniam  non  hoc  some  are  personal,  and  are  not  to  be 
princeps  vult :  nam  quod  alicui  ob  drawn  inlio  precedent,  such  not  being 
merita  indulsit,  vel  si  cui  poenam  the  intention  of  the  emperor.  Sup- 
irrogavit,  vel  si  cui  sine  exemplo  posing  the  emperor  has  granted  a 
Buhxtfiit,  personam  non  egreditur.  favour  to  any  man  on  account  of  his 
XluBautem,  cum  generales  sunt,  merits,  or  inflicted  some  punishment, 
omnes  procul  dubio  tenent.  or  granted  some  extraorcunary  relief, 

the  application  of  these  acts  does  not 
extend  beyond  the  particular  indi- 
vidual. But  the  other  constitutions, 
being  general-,  cure  undoubtedly  bind- 
ing on  all. 

Gat.  i.  5;  D.  L  4.  1. 

The  imperial  constitutions,  though  known  in  the  time  of  the 

Erevious  emperora,  first  attained,  under  Hadrian,  the  position  of 
eing  in  reality  the  only  source  of  law.  They  were  of  three 
kinds :  first,  epistoloe,  letters  or  answers  to  letters  addressed  by 
the  emperor  to  different  individuals  or  public  bodies,  or  mandata, 
orders  given  to  particular  officers,  and  rescripta,  answers  given  by 
the  emperor  to  magistrates  who  requested  his  assistance  in  the 
decision  of  doubtful  points  (Bk.  i.  Tit.  8.  2);  secondly,  judicial 
sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  Tit.  15.  4)  ;  both 
these  kinds  having  force  only  by  serving  as  a  precedent  in  similar 
cases ;  and  thirdly,  edicta,  or  laws  binding  generally  on  all  the 
subjects  of  the  emperor.     (See  Introd.  sec.  16.) 
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It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that 
the  emperor  derives  his  authority  from  the  lex  regia.  This  refers 
to  the  law  of  the  comitia  curiata  by  which  the  imperium  was 
conferred.  Gains  says,  1.  5,  nee  unquam  dubitatum  est  quin 
pHncipis  constitutio  legis  vicera  optineat,  cv/m  ipse  imperator 
per  legem  imperium  accipiaL  This  law  was  a  relic  of  that  by 
which  the  king  had  been  invested  with  the  royal  authority,  in- 
trusted to  him  by  the  curia  representing  the  populus ;  and  it 
was  considered  that  the  emperor  was  in  like  manner  invested 
with  all  the  power  of  the  Roman  people  transferred  to  him  on  his 
receiving  the  imperium,     (See  Introd.  sec.  16.) 

y^.  Praetorum  quoque  edicta  non  7.  The  edicts  of  the  praetors  are 

modicam    juris     ^ftiinfir^    auotori*  also  of  great  authority.     These  edicts 

tatem.     Hsc  etiam  jus  honorarium  are  called  \hejus  honorarium ^  because 

solemus  appellare,  quod  qui  honor-  those  who  bear  honours  in  the  state, 

em  genmt,  id  est  mshgistratus,  auo-  that  is,  the  magistrates,  have  given  it 

toritatem  huic  juri  dederunt.    CCfi^  their  sanctioi;^   The  curule  sediles  also 

ponebant  et  aediles  curules  edictum  used  to  publish  an  edict  relative  to  cer- 

de  qulBllldam  casibus,  quod  edictum  tain  subjects,  which  edict  cJso  became 

juris  honorarii  portio  est.  part  of  the  jus  honorarium. 

Gai.  i.  6;  D.  xxi.  1.  1. 

Fapinian  says  (D.  i.  1.  7),  that  the  jtus  prcetorum,  was  intro- 
duced by  the  prwtors,  adjuvandi  vel  supplendi  vel  corrigendi 
juris  civilis  gratia.  New  circumstances,  new  habits  of  thinking, 
and,  in  the  case  of  the  prcetor  peregrimus,  a  new  scope  for 
authority,  compelled  the  praetor  to  use  an  equitable  power,  and 
frequently  equitable  fictions,  to  extend  the  narrow  limits  of  the 
old  civil  law.  (See  Introd.  sec.  12.)  The  decisions  by  which  he 
did  this  were  called  edicta.  At  the  beginning  of  his  year  of  office, 
the  praetor  published  a  list  of  the  rales  by  which  he  intended  to 
be  bound,  and  this  was  called  the  edictum  perpetuvmi,  as  it  ran 
on  from  year  to  year  under  successive  praetors,  each  making  such 
additions  and  changes  as  he  thought  necessary.  Edictum  repen- 
tinum,  was  one' made  to  meet  a  particular  case.  The  l^  Cornelia 
(B.C.  67)  forbad  a  praetor  to  depart  during  his  term  of  office  from 
the  edict  he  had  promulgated  at  its  commencement.  In  the  time 
of  Hadrian,  a  jurist  named  Salvius  Julianus,  who  filled  the  office 
of  praetor,  systematised  and  condensed  the  edicts  of  preceding 
praetors  into  a  final  edictum  perpetuwm,  which,  if  further  annual 
edicts  were  issued  at  all,  which  is  doubtful,  served  as  their  basis, 
and  is  specially  known  as  the  edictum  perpetuvmi.  (Sec  Introd. 
sec.  19.) 


8.  Besponsa  prudentium  sunt 
sententiflB  et  opiniones  eorum,  qui- 
bus  permissum  erat  jura  condere. 
Nam  antiquitus  institutum  erat,  ut 
assent  qui  jura  pubUce  interpreta- 
rentur,  qmbns  a  Gflssare  jus  respon- 
dendi  datum  est,  qui  jurisconsult! 
appellabantur.      Quorum    omnium 


8.  The  answers  of  the  jurispru- 
dents axe  the  decisions  and  opimons 
of  persons  who  were  authorisea  to  de- 
termine the  law.  For  anciently  it  was 
provided  that  there  should  be  persons 
to  interpret  publicly  the  law,  who 
were  permitted  by  Uie  emperor  to  give 
answers  on  questions  of  law.     They 
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sententiffi  et  opiniones  earn  auctor-  were  called  jurisconsulto ;  and  the  au- 
itatem  tenebant,  at  judici  recedere  a  thority  of  their  decisions  and  opinions, 
response  eorum  non  liceret,  ut  est  when  they  were  all  unanimous,  was 
oonstitutum.  such,  that  the  judge  could  not,  accord- 

ing to  the  constitutions,  refuse  to  be 
^ided  by  their  answers. 
Gal  i.  7. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by 
Augustus  (Introd.  sec.  20)  that  reference  is  made  in  the  words 
quwus  a  Cceaare  jus  respondendi  datum  est,  and  it  is  to  the 
constitutions  of  Hadrian  (sec.  20)  and  Theodosius  (sec.  27)  that 
the  words  judici  recedere  a  responso  eorum  non  liceret  ut  est 
constitutum,  refer. 

9.  Ex  non  scripto  jus  venit,  quod  9.  The  unwritten  law  is  that  which 

usus  comprobavit.  Nam  diutumi  usage  has  established ;  for  ancient  ous- 
mores  consensu  utentium  compro-  toms,  being  sanctioned  by  the  consent 
bati  legem  imitantiur.  of  those  who  adopt  them,  are  like  laws. 

D.  L  8.  82.  / 

Quid  interest  suffragio  populus  voluntatem  svxvm  decla/ret 
an  rebus  ipsis  et  fastis?  (D.  i.  3.  32.)  The  Roman  jurists  did 
not  trouble  themselves  to  ascertain  very  accurately  whence  laws 
derive  their  binding  force.  The  vague  expression  in  the  text 
inores  legem  imitantur,  and  the  question  asked  in  these  words  of 
the  Digest,  leave  undecided  the  question  of  the  relation  of  cus- 
toms to  laws.  The  Roman  law  held  that  customs  could  not  only 
interpret  law  {optima  legum  interpres  consuetudo,  D.  i.  3.  37), 
but  also  abrogate  it.  In  the  eleventh  section  of  this  Title  it  is 
said  that  the  enactment  of  a  state  may  be  changed  tacito  con- 
se'tisu  populi,  and  in  the  Digest  (L  3.  32.  1)  it  is  expressly  stated 
that  leges  tacito  consens^u  omnium,  per  desuetudinem  abrogan- 
tUT.  The  Code,  certainly,  lays  down  (viiL  53)  that  the  authority 
of  a  custom  is  not  so  great  that  it  can  *  conquer  reason  or  law  ' ; 
but  this  is  said  of  particular  not  general  customs.  A  law  fallen 
into  desuetude  might  be  abrogated  by  general  custom,  but  a 
particular  custom,  of  only  local  force,  would  not  be  suffered  to 
prevail  against  the  general  law. 


10.  Et  non  ineleganter  in  duas 
species  jus  civile  distributum  vide- 
tur.  Nam  origo  ejus  ab  institutis 
duarum  civitatium,  Athenarum  sci- 
licet et  Lacedsemonis,  fluxisse  vide- 
tur :  in  his  enim  civitatibus  ita  agi 
solitum  erat,  ut  Lacedeemonii  qui- 
dem  magis  ea,  qusB  pro  legions 
observarent,  memorise  mandarent, 
Athenienses  vero  ea,  quse  in  legibus 
scripta  reprehendissent,  custodi- 
rent. 


10.  The  civil  law  is  not  improperly 
divided  into  two  kinds,  for  the  divi- 
sion seems  to  have  had  its  origin  in 
the  customs  of  the  two  states  Athens 
and  Lacedsemon.  For  in  these  states 
it  used  to  be  the  case,  that  the  Lace- 
dsemonians  rather  committed  to  me- 
mory what  they  were  to  observe  as 
laWf  while  the  Athenians  rather  kept 
S£ifely  what  they  had  found  written  in 
their  laws. 


It  is  hardly  necessary  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all  and  where  no  attempt  has  been  made  to  express  all 
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law  in  positive  terms ;  and  that  this  Greek  origin  for  the  two 
branches  of  Roman  law  is  quite  imaginary. 

11.  Sed  naturalia  quidem  jura,  11.  The  laws  of  nature,  which  all 
quae  apud  omnes  gentes  perteque  nations  observe  alike,  being  established 
servantur,  divina  quadam  providen-  by  a  divine  providence,  remain  ever 
tia  constituta,  semper  firma  atque  &ed  and  immutable.  But  the  laws 
immutabilia  permanent :  ea  vero,  which  every  state  has  enacted,  undergo 
quse  ipsa  sibi  quseque  civitas  con-  frequent  changes,  either  by  the  tacit 
stituit,  sfepe  mutari  solent  vel  consent  of  the  people,  or  by  a  new  law 
tacito    consensu    populi    vel    alia  being  subsequently  passed. 

postea  lege  lata. 

D.  i.  8.  82.  1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian,  which 
he  had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now 
follows  the  twofold  division  of  Gaius  (i.  1),  into  jus  TUttv/rale  and 
jus  civile. 

12.  Omne  autem  jus,  quo  utimiur,  12.  All  our  law  relates  either  to 
vel  ad  personas  pertinet  vel  ad  res  persons  or  to  things,  or  to  actions, 
vel  ad  actiones.  Ac  prius  de  per-  Let  us  first  speak  of  persons ;  as  it  is 
sonis  videamus.  Nam  parum  est  jus  of  little  purpose  to  know  the  law,  if  we 
nosse,  si  personsB,  quarum  causa  do  not  know  the  persons  for  whom  the 
statutum  est,  ignorentur.  law  was  made. 

Gai.  l  8. 

In  Gains,  and  in  the  Institutes  of  Justinian,  obligations  are 
treated  of  under  the  head  of  things.  The  division  of  law  which 
compels  them  to  be  so  treated  is  obviously  inaccurate,  for  actions 
themselves  are  just  as  much  things  as  obligations ;  and  if  obliga- 
tions were  classed  under  the  head  of  things  because  they  are  a 
mode  of  obtaining  things,  there  is  the  objection  to  the  classifica- 
tion, that  the  obtaining  of  a  thing  is  only  an  ultimate  and  acci- 
dental result,  not  a  necessary  part,  of  an  obligation. 

Trr.  III.    DE  JURE  PERSONARUM. 

Summa    itaque  divisio  de  jure  The  chief  division  in  the  rights  of 

Eersonarum  haec  est,  quod  omnes    persons  is  this :  men  are  all  either  free 
omines  aut  liberi  sunt  aut  servL         or  slaves. 

Gai.  L  9. 

Every  being  capable  of  having,  and  being  subject  to,  rights  was 
called  in  Roman  law  a  persona,  (See  Introd.  sec  37.)  Thus 
not  only  was  the  individual,  when  looked  at  as  having  this  capacity, 
a  persona,  but  so  also  were  corporations  and  public  bodieSj^^STaves 
were  persoruB  in  the  sense  that  they  were  not  merely  things,  and 
they  could  go  through  some  legal  forms,  and  were  entitled  in  later 
times  to  a  certain  amount  of  legal  protection  ;  but,  although  they 
are  thus  treated  of  under  the  law  of  persons,  it  is  chiefly  their  want 
of  legal  capacities  that  attracts  attention.  The  word  persona 
has  also  another  sense.  It  was  used  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  different  masks  or  faces  which  the 
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actor  wore  in  playing^  his  part  in  the  drama  of  civic  and  social  life. 
Thus,  for  instance,  the  same  man  might  have  the  persona  pairia, 
or  tutoriSt  or  Tna/riti ;  that  is,  might  be  regarded  in  his  character 
of  father,  tutor,  or  husband. 

Status  is  the  position  which  a  persona  occupies  in  the  eye 
of  the  law.  (D.  L  5.)  In  the  possible  position  of  a  persona  the 
Roman  law  recognised  three  main  heads  (capita),  viz. :  libertas, 
the  capacity  to  have  and  be  subject  to  the  rights  and  obligations 
of  a  freeman  ;  civitas,  the  capacity  to  have  and  be  subject  to  the 
rights  and  obligations  of  a  Roman  citizen;  and  farailia,  the 
capacity  to  have  and  be  subject  to  the  rights  and  obligations  of  a 
person  belonging  to  a  Roman  family.  These  three  *  heads '  were 
again,  by  an  expression  borrowed  from  that  applied  to  citizens 
when  appearing  as  *  heads '  in  the  censor's  list,  summed  up  in  the 
singular  *  caput ' ;  the  *  head '  of  a  persona  thus  meaning  the  sum 
of  the  person  8  legal  capacities.  The  status  of  a  free  Roman  citizen 
was  that  of  having  this  caput  The  status  of  a  slave  was  that 
of  having  no  caput.  Since  freebom  members  of  a  Roman  family 
acquired,  as  sudi  members,  the  position  of  dves,  modem  juriste 
sometimes  use  status  in  the  sense  of  family  position.  (See  Introd. 
sec.  38,  39,  40.) 

The  extent  and  meaning  of  each  of  the  capacities  summed  up 
in  caput  may  be  illustrated  bv  contrasting  it  with  its  corresponding 
negative,  that  is,  with  the  absence  of  the  capacity  spoken  of.  In 
order  to  determine  the  capacity  of  freemen,  we  may  speak  of  the 
position  of  (freedmen  and)  slaves;  in  order  to  determine  the 
capacity  of  a  citizen,  we  may  speak  of  the  position  of  a  Latinus 
and  a  peregrinus ;  in  order  to  determine  the  capacity  of  persons 
having  the  amplest  family  position,  ie.  being  sui  juris,  we  may 
speak  of  persons  having  a  less  ample  position,  and  being  either 
under  the  power  of  others  (alieni  juris)  or  under  the  authority 
or  guidance  of  others,  ie.  under  tutors  or  curators.  This  is  the 
method  adopted  in  the  Institutes,  and  the  discussion  of  the  points 
thus  suggested  occupies  the  remainder  of  the  first  book. 

1.  Et  libertas  quidem  est,  ez  1.  Freedom,  £rom  which  is  derived 
qua  etiam  liberi  vocantur,  naturalis  the  term  free  ba  applied  to  men,  is  the 
facultas  ejus,  quod  cuique  facere  natural  power  of  doing  each  what  we 
libet,  nisi  si  quid  aut  vi  aut  jure  pro-  please,  unless  prevented  either  by  force 
hibetur.  or  by  law. 

2.  Servitus  autem  est  constitu-  2.  Slavery  is  an  institution  of  the 
tio  juris  gentium,  qua  quis  dominio  law  of  nations,  by  which  one  man  is 
alieno  contra  naturam  subicitur.  made  the  property  of  another,  con- 
trary to  natural  right. 

D.  L  5.  4.  1. 

The  institution  of  slavery  was  the  one  thing  in  which  the  jus 
gentium  seemed  to  be  irreconcilable  with  the  jus  naturale ;  and 
it  was  this,  probably,  more  than  anything  else,  that  made  some 
of  the  jurists  adopt  the  threefold  division  of  la^^ 

3.  Servi  autem  ex  eo  appellati  3.  Slaves  are  denominated  servi, 
sunt,  quod  imperatores  captivos  ven-    because  generals  order  their  captives 
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dere  jubent  ao  per  hoc  servare  nee  to  be  sold,  and  thus  preserve  them, 

occidere  solent :  qui  etiam  mancipia  and  do  not  put  them  to  death.    Slaves 

diet!  sunt,  quod  ab  hostibus  manu  are  also  called  mancipiay  because  they 

capiuntur.  are  taken   from    the    enemy  by  the 

strong  hand. 

4.  Servi  autem  aut  nascuntur  aut  4.  Slaves  either  are  bom  or  become 
fiunt.  Nascuntur  ex  anciUis  nostris :  so.  They  are  bom  so  when  their 
fiunt  aut  jure  gentium,  id  est  ex  mother  is  a  slave ;  they  become  so 
captivitate,  aut  jure  civili,  veluti  either  by  the  law  of  nations,  that  is, 
cum  homo  liber  major  viginti  annis  by  captivity,  or  by  the  civil  law,  as 
ad  pretium  participandum  sese  ve-  when  a  free  person,  above  the  age  of 
nunidari  passus  est.  twenty,  suffers  himself  to  be  sold,  that 

he  may  share  the  price  given  for  him. 

D.  L  5.  5.  1. 

Children  bom  out  of  the  pale  of  lawful  marriage  always  fol- 
lowed the  condition  of  the  mother  ;  and  as  slaves  were  incapable 
of  contracting  a  lawful  marriage,  in  the  peculiar  sense  of  *  lawful ' 
adopted  by  Roman  law,  the  children  of  a  female  slave  were  neces- 
sarily slaves.  They  were  called  vemce  when  bom  and  reared  on 
the  property  of  the  owner  of  their  mother.    (See  Introd.  sec.  46.) 

In  order  to  prevent  a  fraud,  by  which  a  person,  having 
allowed  himself  to  be  sold  in  order  to  share  the  price  with  the 
vendor,  turned  round  on  the  purchaser  and  claimea  his  liberty  as 
being  freeborn,a  law,  perhaps  the senatusconsultum  Claudianum, 
A.D.  52  (D.  xl.  3.  5),  enacted  that  the  perpetrator  of  the  fraud  should 
be  bound  by  his  statement,  and  be  hela  to  be  a  slave.  In  the  early 
law  of  Rome,  it  may  be  observed,  a  citizen  could  really  sell  him- 
self so  as  to  lose  his  freedom  ;  but  he  always  retained  a  right  of 
redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a  free  woman  had  commerce  with  a 
slave,  or  (2)  when  malefactors  were  condemned  to  the  amphi- 
theatre or  the  mines,  the  guilty  parties  were  held  in  law  to  be 
slaves.  These  latter  modes  of  legal  slavery  were  abolished  by 
Justinian.  (Bk.  iii.  Tit.  12.  1.  Nov.  22.  cap.  8.)  Lastly  (3)  an 
emancipated  slave,  if  guilty  of  any  gross  act  of  ill  behaviour 
towards  his  patron,  ie.  his  late  owner,  such  as  a  violent  attack 
on  his  reputation  or  person,  might  be  reclaimed  to  slavery.  (D. 
XXV.  3.  6.) 

In  the  older  law,  addictio,  that  is,  delivery  of  the  person  to 
a  creditor  by  way  of  execution  for  a  debt,  the  being  detected  in 
furtum  manifestum,  and  the  omitting  to  be  inscribed  in  the 
tables  of  the  census  in  order  to  defraud  the  revenue,  were  each  a 
cause  of  slavery  ;  but  these  causes  had  become  obsolete  long  before 
the  time  of  Justinian. 

5.  In  servorum  condicione  nalla  5.  In  the  condition  of  slaves  there 
differentia  est.  In  liberis  moltsB  is  no  distinction ;  but  there  are  many 
differentiflB  sunt:  aut  enim  ingenni  distinctions  among  free  persons;  for 
aunt  aut  libertini.                 "^      ■      "*  they  are  either  bom  free,  or  have  been 

set  free. 
D.  i.  5.  5.  6. 
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In  the  later  empire  there  was  introduced  an  important  novelty 
in  the  condition  of  slaves  by  the  institution  of  coloni,  that  is,  serfs 
attached  to  the  soil,  aacripti  glebce,  passing  with  it,  and  bound  to 
remain  on  it,  but  having  much  of  the  position  of  freemen.  They 
were  of  two  kinds :  if  coloni  inquilini  or  liheri,  they  were  entitled 
to  retain  for  their  own  use  all  they  could  gain  from  the  soil 
beyond  the  value  of  a  yearly  payment,  which  they  had  to  make 
to  the  owner  of  the  soil ;  if  coloni  adacriptitii  or  censiti,  they 
had  no  rights  of  property  as  against  their  masters.  (C.  xi.  47  et 
seq,) 

Tit.  IV.    DE  INGENUIS. 

Ingenuus  is  est,  qui  statim,  ut  A  person  is  ingenuua  who  is  free 

natus  est,  liber  est,'  sive  ex  duobus  from  the  moment  of  his  birth,  by 
ingenuis  matrimonio  editus,  sive  ex  being  bom  in  matrimony,  of  parents 
libertinis,  sive  ex  altero  libertino,  who  have  been  either  both  born  free, 
altero  ingenuo.  Sed  et  si  qnis  ex  or  both  made  free,  or  one  of  whom 
matre  libera  nascatur,  patre  servo,  has  been  bom  and  the  other  made 
ingenuns  nihilo  minus  nasoitur  :  free ;  and  when  the  mother  is  free, 
quemadmodum  qui  ex  matre  libera  and  the  father  a  slave,  the  child  never- 
et  incerto  patre  natus  est,  quoniam  theless  is  bom  free ;  just  sis  he  is  if  his 
vulgo  conceptus  est.  Sufficit  autem  mother  is  free,  and  it  is  uncertain  who 
Uberam  fuisse  matrem  eo  tempore,  is  his  father ;  for  he  has  been  conceived 
quo  nascitur,  licet  ancilla  concep-  promiscuously.  And  it  is  sufficient  if 
erit.  Et  ex  contrario  si  libera  con-  the  mother  is  free  at  the  time  of  the 
ceperit,  deinde  ancilla  facta  pariat,  birth,  although  a  slave  when  she  con- 
placuit  eum,  qui  nascitur,  liberum  ceived  ;  and  on  the  other  hand,  if  she 
nasci,  quia  non  debet  calamitas  be  free  when  she  conceives,  and  is  a 
matris  ei  nocere,  qui  in  ntero  est.  ^ slave  when  she  gives  birth  to  her  child, 
Ex  his  et  illud  qusesitum  est,  si^  yet  the  child  is  held  to  be  bom  free ; 
ancilla  praegnans  manumissa  sit,  for  the  misfortune  of  the  mother  ought 
deinde  ancilla  postea  facta  peperit,  not  to  prejudice  her  unborn  infant, 
libemm  an  servum  pariat  ?  Et  The  question  hence  arose,  if  a  female 
Marcellus  probat,  libcnim  nasci :  slave  with  child  is  made  free,  but 
sufficit  enim  ei,  qui  in  ventre  est,  again  becomes  a  slave  before  the  child 
liberam  matrem  vel  medio  tempore  is  bom,  whether  the  child  is  bom  free 
habuisse :  quod  et  verum  est.  or  a  slave.    Marcellus  thinks  it  is  bom 

free,  for  it  is  sufficient  for  the  unborn 
child,  if  the  mother  has  been  free,  al- 
though only  in  the  intermediate  time ; 
and  this  also  is  true. 
Gai.  i.  11,  82,  89,  90 ;  D.  i.  5.  6. 

If  a  child  was  bom  in  matrimoniOy  a  tie  which  could  only,  in 
the  eyes  of  the  civil  law,  be  contracted  between  two  free  persons, 
the  child  was  free  from  the  moment  of  conception.  If  it  was  not 
bom  in  matrimonio ^  then  it  followed  the  condition  of  the  mother; 
and  it  was  her  condition  at  the  time  of  birth,  not  at  that  of  con- 
ception, which  decided  the  status  of  the  child.  It  was  only  by  a 
departure  from  the  strict  theory  of  law  that  the  enjoyment  of 
liberty  by  the  mother  before  the  birth  was  allowed  to  make  the 
child  free.     (Gai.  i.  89.) 

1.  Cum  autem  incenuus  aliquis  1.  When  a  man  has  been  bom  "free, 

natus  sit,  non  officit  uli  in  servitute  he  does  not  cease  to  be  ingenuus  be- 
fuisse  et  postea  manumissum  esse :    cause  he  has  been  in  the  position  of 
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saBpissime  enim  constitutum  est,  na-     a  slave,   and  has   subsequently   been 
talibus  non  ofQcere  manumissioneni.     enfranchised  ;    for  it  has  been  often 

settled  that  enfranchisement  does  not 
prejudice  the  rights  of  birth. 

In  servitute  fuisse.  This  does  not  mean  to  have  been  a  slave, 
but  to  have  been  in  the  position  of  one.  As  if  a  freebom  child 
was  considered  erroneously  to  be  a  slave,  and  was  manumitted, 
and  then  his  free  birth  was  discovered,  his  status  would  be  that 
of  an  ingenuus,  and  not  of  a  libertinus. 

Tit.  V.    DE  LIBERTINIS. 

Libertini  sunt,  qui  ex  iusta  ser-  Freedmen  are  those  who  have  been 

vitute  manumissi  sunt.     Manumis-  manumitted  from  legal  servitude.   Ma- 

sio  autem  est  datio  libertatis :  nam  numission  is  the  *  giving  of  liberty '. 

quamdiu  quis  in  servitute  est,  manui  For  while  any  one  is  in  slavery,  he  is 

et  potestati  suppositus  est,  et  manu-  under  *  the  hand  *  and  power  of  another, 

missus  liberatur  potestate.    Quae  res  but  by  manumission  lie  is  freed  from 

a  jure  gentium  originem  sumpsit,  this  power.     This  institution  took  its 

utpote    cum    jure   naturali    omnes  rise  from  the  law  of  nations ;  for  by 

liberi  nascerentur,  nee  esset  nota  the  law  of  nature  all  men  were  bom 

manumissio,  cum  servitus  esset  in-  free ;  and  manumission  was  not  heard 

cognita:  sed  postea(}uam  jure  gen-  of,    as    slavery    was  unknown.     But 

tium  servitus  invasit,  secutum  est  when  slavery  came  in  by  the  law  of 

beneficium  manumissionis.    Etcum  nations,    the    boon    of   manumission 

uno  naturaU  nomine  homines  appel-  followed.  And  whereas  we  all  were  de- 

laremur,  jure  gentium  tria  genera  nominated  by  the  one  natural  name  of 

hominum  esse  ooeperunt,  liberi  et  his  *  men,'  the  law  of  nations  introduced 

contrarium  servi  et  tertiiun  genus  a  division  into  three  kinds  of  men^ 

libertini,  qui  desierant  esse  servi.  namely,  freemen,  and  in  opposition  to 

them,  slaves;  and  thirdly,  freedmen 
who  had  ceased  to  be  slaves. 
Gal  L  II ;  D.  i.  1.  4. 

In  some  few  cases  a  slave  could  obtain  liberty  without  manu- 
mission.  Many  of  these  cases  are  enumerated  in  the  Digest 
(xL  8).  A  slave,  for  instance,  who  was  abandoned  by  his  master 
on  account  of  disease  or  infirmity  (ob  gravem  infirmitatem),  was 
pronounced  free  by  an  edict  of  Claudius. 

1.  Multis  autem  modis  manumis-  1.  Manumission  is  effected  in  va- 

sio  procedit :    aut  enim  ex   sacris  rious  ways ;  either  in  the  face  of  the 

constitutionibus  in  aaorosanctis  ec-  Church,  according  to  the  imperial  con- 

clesiis  aut  vindicta^ut  inter  ami-  stitutions,  or  by  vindicta,  or  in  the 

cos  aut  per  epistulom  aut  per  tes-  presence  of  friends,  or  by  letter,  or 

tamentum     aut    aliam    quamlibet  by  testament,  or  by  anv  other  expres- 

ultimam  voluntatem.     Sed  et  aliis  sion  of  a  man's  last  will.    And  a  slave 

multis  modis   libertas   servo  com-  may  also  gain  his  freedom  in  many 

petere  potest,  qui  tam  ex  veteribus  other  ways,  introduced  by  the  consti- 

quam  nostxis  constitutionibus  intro-  tutions  of  former  emperors,  and  by  our 

ducti  sunt.  own. 

Gai.  L  17 ;  D.  xL  ;  C.  L  18 ;  viL  6.  1.  1. 

'A  Tnanv/missio  was  said  to  be  legitima  when  made  in  one  of 
the  three  ways  recognised  by  the  old  law.  These  three  modes  of 
effecting  a  legitima  manumissio  were  census,  vindicta  and  testa- 
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mentum.  A  legxtima  manumissio  was  made :  let,  censu,  la  by 
the  master  and  the  slave  appearing  before  the  censor  at  the  time 
of  the  census  being  taken,  and  the  slave's  name  being,  at  the 
master's  desire,  enrolled  on  the  census  list.  This  mode  became 
obsolete  in  the  time  of  the  empire  (Ulp.  Reg.  i.  8 ;  Gat.  i.  140), 
the  census  having  been  rarely  taken  under  the  early  emperors, 
and  not  at  all  after  Decius,  A.D.  249.  2nd,  vindicta,  i.e.  by  means 
of  a  fictitious  suit  called  causa  liberalis  (D.  xl.  12^,  in  which  a 
person,  termed  the  assertor  lihertatis,  that  is,  a  friend  of  the  slave, 
or  in  his  place  a  lictor,  asserted  before  the  praetor  that  the  slave 
was  free,  by  touching  him  on  the  head  with  a  wand  (which  repre- 
sented the  ha^ta  or  symbol  of  proprietorship),  and  thus  claiming 
him  as  against  the  master.  In  token  of  his  consent,  the  master 
turned  him  round  and  then  let  him  go,  and  the  magistrate  pro- 
nounced him  free.  3rd,  testamento  (D.  xl.  4),  i.e.  by  testament. 
Freedom  might  be  ^ven  by  testament,  either  as  a  legacy  to  the 
slave  himself,  in  which  case  the  slave  was  called  orcinus,  because 
his  patron,  i.e.  the  person  to  whom  he  owed  his  liberty,  was  dead 
when  he  gained  it ;  or  the  heir  might  be  charged  to  grant  or 
procure  the  liberty  of  the  slave,  in  which  case  the  heir  would  be 
the  patron.  If  a  slave  was  made  by  testament  conditionally  free, 
he  was  said  to  be  statu  liber — statu  liber  est,  qui  statutam  et  desti- 
natam  in  tempus  vel  conditionem  libertatem  habet.  (D.  xl.  7.1.) 
The  solemnities  attached  to  manumission  by  the  vindicta  ceased  to 
be  strictly  observed  long  before  the  time  of  Justinian.  Although 
the  magistrate  was  at  his  country  seat  (D.  xl.  2.  8),  no  lictors 
present,  or  the  master  silent,  the  manumission  was  still  held  good. 
By  Tnanumissio  legitima  the  slave  became  a  Roman  citizen, 
and  the  state,  therefore,  was  represented  in  the  proceedings  by 
the  censor  and  by  the  praetor  in  the  two  first-mentioned  modes 
of  emancipation,  and  in  the  third  case  by  the  Roman  testament 
having  always,  theoretically,  a  public  character  attached  to  it ; 
and  it  was  when  the  state  was  so  represented  that  the  manumis- 
sion was  legitima.  But  manumission  was  not  always  legitima. 
Usage  and  the  praetor's  authority  established  gradually  many 
other  less  formal  methods  of  accomplishing  the  same  object,  and 
the  imperial  constitutions  added  others.  Of  those  mentioned  in 
the  text,  that  in  presence  of  the  Church  was  established  long 
before  the  time  of  Constantine,  as  we  gather  from  a  constitution 
dated  a.d.  316.  (C.  i.  13.)  The  ceremony  was  generally  per- 
formed at  some  one  of  the  great  feasts,  and  it  was  necessary  it 
should  take  place  before  the  bishops.  Freedom  could  also  be 
given  by  a  master  writing  to  a  slave  \per  epistolam),  or  declaring 
before  his  friends  (inter  amicos),  that  he  gave  the  slave  liberty,  or 
by  hismakinga  codicil  to  that  efiect  {per  quamlibet  aliam  ultimam 
voluntatem),  witnesses,  however,  being  necessary  in  each  of  these 
cases.  (C.  vii.  6.  1 ;  C.  vii.  6.  2 ;  C.  vi.  36.  8.  3.)  Other  methods 
are  noticed  in  the  Code  (vii.  6.  3-12),  all  based  upon  an  implied 
wish  of  the  master  to  free  the  slave.     Until  the  time  of  Justinian, 


LIB.  I.    TIT.  V.  19 

however,  the  slave  emancipated  by  any  of  these  private  modes  was 
only  thereby  placed  in  the  position  of  a  Latinua  or  a  dediticitbs, 
and  not  in  that  of  a  Roman  citizen. 

2.  Servi  vero  a  douiinis  semper  2.  Slaves  may  be  manumitted  by 
maQumitti  solent,  adeo  ut  vel  in  their  masters  at  any  time  ;  even  when 
transitu  manumittantur,  veluti  cum  the  magistrate  is  only  passing  along, 
prsetor  aut  proconsul  aut  prsBses  in  as  when  a  prietor,  or  proconsul,  or 
balneum  vel  in  theat^m  eat.  prseseSj  is  going  to  the  baths  or  the 

{/  theatre. 

3.  Libertinorum  autem  status  tri-  8.  Freedmen  were  formerly  divided 
pertitus  antea  fuerat :  nam  qui  ma-  into  three  classes.  For  those  who  were 
numittebantur,  modo  majorem  et  manumitted  soQsetimes  obtained  a  com- 
justam  libertatem  consequebantur  plete  liberty,  and  became  Roman  citi- 
et  fiebant  cives  Komani,  modo  min-  zens ;  sometimes  a  less  complete,  and 
orem  ei^Jjatini  ex  lege  Junia  Nor-  became  Latins  under  the  lex  Junia 
bana  fieoadv'  modo  inferiorem  et  Abr6ana;  and  sometimes  a  Uberty  still 
fiebant  ex  lege  ^lia  Sentia  dediti-  inferior,  and  were  ranked  as  deditidi, 
ciorum  numero.  Sed  dediticiorum  by  the  lex  Mlia  Sentia.  But  this 
quidem  pessima  condicio  jam  ex  lowest  class,  that  of  the  dediHcii,  has 
multis  temporibus  in  desuetudinem  long  disappeared,  and  the  title  of 
abiit,  Latinorum  vero  nomen  non  fre-  Latins  become  rare  ;  and  so  in  our" 
quentabatur :  ideoque  nostra  pietas,  benevolence,  which  leads  us  to  com- 
omnia  augere  et  in  meliorem  statum  plete  and  improve  everything,  we 
reducere  desiderans,  in  duabus  con-  have  introduced  a  great  reform  by  two 
stitutionibns  hoc  emendavit  et  in  constitutions,  which  re-established  the 
pristinum  statum  reduxit,  quia  et  ancient  usage^^^r  in  the  infancy  of 
a  primis  urbis  Bomee  cunabulis  una  the  state  there  w2b  but  one  Uberty,  the 
atque  simplex  Hbertas  competebat,  same  for  the  enfranchised  slave  as  for 
id  est  eadem,  quam  habebat  manu-  the  person  who  manumitted  him ;  ex- 
missor,  nisi  quod  scilicet  libertinus  cepting,  indeed,  that  the  person  manu- 
sit,  <}ui  manumittitur,  licet  m'anumis-  mitted  was  a  freedman,  while  the 
8or  mgenuus  sit.  Et  dediticios  qui-  manumittor  was  freebom.  We  have 
dem  per  constitutionem  expulimus,  abolished  the  class  of  deditidi  by  a 
quam  promulga\dmus  inter  nostras  constitution  published  among  our  de- 
decisiones,  per  quas,  suggerente  no-  cisions,  by  which,  at  the  suggestion  of 
bis  Triboniano,  viro  excelso,  qusBS-  the  eminent  Tribonian,  quaestor,  we 
tore,  antiqui  juris  altercationes  pla-  have  put  an  end  to  difficulties  arising 
cavimus  :  Latinos  autem  Junianos  from  the  ancient  law.  We  have  also, 
et  omnem,  quse  circa  eos  fuerat,  ob-  at  his  suggestion,  done  away  with  the 
servantiam  alia  constitutione  per  Latini  Juniani,  and  everything  re- 
ejusdem  quaBstoris  sbggestioilem  lating  to  them^  by  another  constitu- 
correximuB,  que  inter  imperiales  tion,  one  of  the  most  remarkable  of 
radiat  sanotiones,  et  omnes  hbertos,  our  imperial  ordinances.  We  have 
nullo  nee  setatis  manumissi  neo  made  aU  freedmen  whatsoever  Roman 
dominii  manumissoris  nee  in  manu-  citizens,  without  any  distinction  as  to 
missionis  modo  discrimine  habito,  the  age  of  the  slave,  or  the  interest  of 
Bicuti  antea  observabatur,  civitate  the  manumittor,  or  the  mode  of  manu- 
Romana  donavimus :  multis  additis  mission.  We  have  also  introduced 
modis,  per  quos  possit  libertas  sends  many  new  ngiethods,  by  which  libertv 
cum  civitate  Romana,  quse  sola  in  may  be  given  to  iflaves,  together  with 
pnesenti  est,  pr»stari.  Roman  citizenship,  the  only  kind  of 

liberty  that  now  exists.  ] 
Gal  i.  12-17 ;  C.  viL  5,  6. 

For  a  complete  emancipation  it  was  originally  necessary  that 
the  owner  should  have  quiritary,  i.e.  complete,  ownership  (see 
Introd.  sec.  62)  of  the  slave,  and  that  the  manumissio  should  be 
legitima.     If  the  ownership  was  less  full,  or  the  ceremony  pri- 

c2 
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vate,  the  slave  lived  in  a  state  of  freedom,  and  the  praetor  forbad 
the  master  to  exert  his  strictly  legal  power  of  reasserting  his  right 
to  the  services  of  the  slave ;  but  the  condition  of  the  slave  as 
regarded  the  state  was  not  that  of  a  citizen,  and  at  his  death  his 
master  took  all  his  property. 

By  the  lex  jElia  Sentia^  a.d.  4,  it  was  enacted  that,  to  make 
the  emancipation  complete,  that  is,  to  make  the  slave  a  citizen,  a 
third  requisite  should  be  added.  He  was  to  be  thirty  years  old 
(Qai.  i.  18) ;  or  else,  if  he  was  under  that  age,  the  ceremony  was 
to  be  performed  by  vindicta,  after  the  reason  for  the  emancipation 
had  been  held  good  by  a  consilium^  consisting,  at  Rome,  of  five 
senators  and  five  equites;  in  the  provinces  of  twenty  recuperatores, 
i.e.  judges  specially  appointed,  and  who  were  necessarily  Roman 
citizens.  This  council  sat  under  the  presidency  of  the  praetor  at 
Rome,  and  of  the  proconsul  in  the  provinces.     (Gal  i.  20.) 

The  lex  Junia  Norbana  was  made  a.d.  19 ;  and  the  effect  of 
its  provisions,  coupled  with  that  of  the  lex  jElia  Sentia,  was  to 
place  those  whose  emancipation  was  defective  in  any  one  of  these 
three  requisites  on  the  footing  of  Latini  coloniwrii.  (Gal  i.  17 ;  see 
Introd.  sec.  38,  39.)  The  old  relation  of  the  Latini  in  the  sense 
of  dwellers  in  Latium  to  Rome,  some  of  whom  enjoyed  the 
connubium  and  others  did  not,  was  terminated  by  the  l^  Julia, 
B.C.  90,  by  which  all  such  Latini  were  made  Koman  citizens. 
But  the  status  of  being  a  Latin  (Latinitas),  but  without  the 
connubium,  was  preserved  as  an  artificial  creation  of  the  law,  and 
was  bestowed  on  towns  or  peoples.  The  Tran^adani,  for  example, 
received  the  Latinitas  in  B.C.  89.  Those  receiving  the  Latimtas 
were  Latini  coloniarii,  and  such  Latin  colonies  seem  to  have 
existed  in  the  days  of  Gains.  (Gai.  i.  28.)  The  effect  of  the  lex 
Junia  Norbana  was  to  place  the  liberti  Latini  to  whom  it  applied 
nearly  but  not  quite  on  the  footing  of  Latini  coloniarii. 

Latini  (liberti)  Juniani,  as  having  this  Latinitas,  might  trade 
with  Romans  on  the  footing  of  Roman  citizens,  but  could  not  vote 
at  elections  or  fill  public  offices,  and  had  not  the  connubium, 
and  therefore  their  diildren  were  not  in  their  power.  They  could 
not  make  a  testament,  or  become  heirs,  legatees,  or  guardians  under 
a  testament,  although  they  could  receive  the  benefit  otfideicom' 
missa  (Gai.  i.  24) ;  and  at  their  death  their  original  owner  took 
their  property  exactly  as  if  they  had  never  ceased  to  be  slaves. 
(See  Bk.  iii.  Tit.  7,  sea  4,  ipso  ultimo  spiritu  simul  animam  atque 
libertatem  amittebant.)  But  there  were  many  ways  in  which  a 
libertus,  in  this  position,  could  attain  citizenship :  as  by  an  imperial 
rescript ;  by  holding  a  magistracy  in  a  Latin  colony ;  by  proving 
before  a  magistrate  his  marriage  with  a  Roman  or  Latin  wife,  or  a 
person  he  believed  to  be  a  Roman  or  Latin,  and  the  birth  of  a 
son  who  was  a  year  old ;  or  bv  going  through  the  ceremony  of 
emancipation  again  and  fulfilhng  the  three  conditions  requisite 
(this  was  called  iteratio) ;  or  by  the  modes  noticed  by  Ulpian 
(Req.  3.  1)  in  the  words  militia,  nave,  cedificio,  pistrino,  that  is, 
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by  military  service,  building  a  ship  and  carrying  wheat  for  six 
years,  making  a  building,  or  establishing  a  bakeshop.  (Gal  i. 
22,  23,  24-28,  31 ;  ii.  275  ;  iii.  56,  et  8eq.) 

The  lex  ^lia  Sentia  (a.d.  4)  provided  that  slaves  who  had  been 
guilty  of  a  crime  for  which  they  had  been  put  in  chains,  branded, 
or  put  to  the  torture,  should,  by  emancipation,  be  only  raised  to 
the  level  of  dediticiiy  that  is,  of  people  who  have  surrendered  them- 
selves to  their  conquerors  in  war.  They  enjoyed  personal  liberty, 
but  that  was  all.  They  could  not  trade  except  on  the  footing  of 
strangers  ;  could  not  make  a  testament ;  were  forbidden  to  live 
within  a  hundred  miles  of  Rome,  on  pain  of  being  themselves  sold, 
together  with  all  their  property;  they  could  never  become  citizens; 
and  at  their  death  their  master  took  all  their  property  by  right  of 
succession  if  the  emancipation  had  been  complete ;  and,  if  not,  by 
the  right  an  owner  always  had  to  the  slave's  peculium.  (Gal  i. 
12-15,  25-27;  iii.  74-76.)  The  children  of  the  Latini  Juniani 
w-ere  Latini,  and  those  of  the  dediticii  were  peregrini,  and  the 
patron  had  no  rights  over  them.     (Demangeat,  i.  194.) 

Where  above  we  speak  of  a  Latin  libertus  holding  a  magistracy 
in  a  Latin  colony,  or  marrying  a  Latin,  i.e.  a  member  of  a  Latin 
colony,  it  must  be  understood  that  we  are  speaking  of  the  law  as 
it  stood  before  the  time  of  Caracalla,  when  all  the  free  inhabi- 
tants of  the  empire  received  the  dvitaSf  and  consequently  the 
position  of  Latini,  other  than  Latini  Juniani,  was  swept  away; 
and  in  the  same  way,  after  the  legislation  of  Caracalla,  there 
were  no  peregrini  (see  Introd.  sec  39),  but  the  children  of  liberti 
in  the  position  of  dediticii  were  treated  as  peregrini. 

There  were  thus  three  classes  of  freedmen: — 1.  Those  who 
were  citizens  ;  2.  Those  who  were  in  the  position  of  Latini ;  3. 
Those  in  the  position  of  dediticii.  (Gai.  l  12.)  But  these  dis- 
tinctions were  abolished  by  Justinian,  nullo  nee  cetatia  mamumissi 
nee  dorainii  manwrnittentia  nee  in  manumissionis  mode  discri- 
mins  hahito  (C.  vii.  5  and  6) ;  and  under  his  legislation  a  slave  be- 
came at  once  completely  free  by  any  act  of  the  owner  signifying 
his  intention  to  bestow  liberty.  By  a  Novel  (78.  1)  Justinian 
abolished  all  distinction  between  libertini  and  ingenwi,  retaining, 
however,  the  jus  patronatua.  The  libertus  owed  his  patronua 
reverence  (Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him ;  but  the  chief  feature 
of  the  jv^  patronatus  was  the  right  of  the  patron  to  succeed  to 
the  inheritance  of  his  libertus ;  for  if  the  libertus  died  childless, 
the  patron  succeeded  to  his  whole  inheritance,  supposing  he  left 
no  testament ;  and  if  he  left  one,  still  the  patron  tooK  a  third  part 
of  the  property,  where  it  exceeded  one  hundred  aurei,  (Bk.  iii. 
Tit.  7.  3.) 
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Tit,  VI.    QUI  QUIBUS  EX  CAUSIS  MANUMITTERE  NON 

POSSUNT. 

Non  tamen    cuionnqne    volenti  It  is  not,  however,  every  master 

manmnittere    licet.      Nam  is,    qui  who  wishes  that  may  manumit,  for  a 

in  fraudem  oreditorum  manumittit,  mcknumission  in  fraud  of  creditors  is 

nihil    agit,    quia   lex  ^lia  Sentia  void,  the  lex  ^lia  Sentia  restraining 

impedit  Hbertatem.  the  power  of  enfranchisement. 

Gai.  L  87. 

A  person,  as  the  third  section  informs  us,  manumitted  his 
slaves  in  fraud  of  creditors,  who  knew  that  he  was  insolvent,  or 
that  by  the  manumission  he  would  make  himself  unable  to  pay 
his  debts ;  and  in  such  a  case,  as  the  Roman  law  held  that  liberty 
once  given  could  not  be  revoked,  the  lex  JSlia  Sentia  (A,D.  4)  pro- 
vided that  the  act  of  manumission  was  entirely  void  (nihil  agit): 
the  freedom  was  considered  never  to  have  been  given.  The  slave 
would  indeed  be  treated  as  free  until  the  creditors  attacked  the 
manumission  as  fraudulent ;  but  directly  they  did  so  successf uUy, 
he  was  exactly  in  the  position  in  which  he  would  have  been  if 
never  enfranchised.  If,  however,  though  the  master  was  insol- 
^  vent  at  the  time  of  manumission,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  impugn 
the  manumission,  and  the  slave  was  considered  to  have  been  free 
from  the  date  of  the  manumission.  Probably  there  was  a  tim^ 
limited,  beyond  which  creditors  were  not  allowed  to  attack  the 
manumission.  We  learn  from  the  Digest  that  if  the  manumission 
was  made  in  fraud  of  the  fi8(yu8,  it  must  be  impugned  within  ten 
years ;  and  it  is  not  probable  that  the  private  creditor  would  have 
had  a  longer  time  allowed  him.     (Dig.  xl.  9.  11.) 

1.  Licet  autem  domino,  qui  sol-  1.  A  master,  who  is  insolvent,  may, 

vendo  non  est,  in  testamento  ser-  however,  by  his  testament,  institute  a 
vum  suum  cum  libertate  heredem  slave  to  be  his  heir,  at  the  same  time 
instituere,  ut  fiat  liber  heresque  giving  him  his  liberty,  so  that  the 
ei  solus  et  necessarius,  si  modo  slave  becoming  free  may  be  his  only 
nemo  alius  ex  eo  testamento  heres  and  necessary  heir,  provided  that 
eztiterit,  aut  (juia  nemo  heres  scrip-  there  is  no  other  heir  under  the  same 
tus  sit,  aut  qma  is,  qui  scriptus  est,  testament,  which  may  happen,  either 
qualibet  ex  causa  heres  non  extit-  because  no  other  person  was  instituted 
erit.  Idque  eadem  lege  iBlia  Sentia  heir,  or  because  the  person  instituted, 
provisum  est,  et  recte :  valde  enim  from  some  reason  or  other,  does  not 
prospiciendum  erat,  ut  egentes  ho-  become  heir.  This  was  wisely  estab- 
mines,  quibus  alius  heres  exjtaturus  lished  by  the  above-mentioned  lex 
non  esset,  vel  servum  suimi  neces-  jElia  Sentia :  for  it  was  very  necessary 
sarium  heredem  habeant,  qui  satis-  to  provide  that  men  in  insolvent  cir- 
facturus  esset  creditoribus,/aut,  hoc  cumstances,  who  could  get  no  other 
eo  non  faciente,  creditores  res  here-  heir,  should  have  a  slave  as  necessary 
ditarias  servi  nomine  vendant,  nee  heir,  in  order  that  he  might  satisfy 
injuria  defunctus  afficiatur.  their  creditors  ;  or  that  if  he  failed  to 

do  so,  the  creditors  might  sell  the  pro- 
perty forming  part  of  the  inheritance 
in  the  name  of  the  slave,  so  as  to  pre- 
vent the  deceased  suffering  disgrace. 

Gal  ii.  154. 
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The  heirs  under  a  Roman  testament  accepted  all  the  liabilities 
of  the  deceased.  When,  therefore,  the  debts  exceeded  the  value 
of  the  inheritance,  the  heir  named  in  the  testament  would  probably 
refuse  the  inheritance  ;  and  if  no  one  would  accept  the  heirship, 
the  creditors  stepped  in  and  had  the  estate  sold  for  their  benefit. 
As  this  was  thougnt  a  great  stigma  on  the  memory  of  the  deceased, 
a  slave  was  frequently  enfranchised  by  the  testator  and  named 
heir ;  and  as  the  slave  could  not  refuse  to  take  the  office  upon 
him  (being  thence  called  hereaneceasarius),  the  sale  of  the  efiects, 
if  necessary,  was  made  in  his  name,  and  not  in  that  of  his  master. 
Of  course  this  could  only  take  place  when  the  slave  was  the  sole 
heir.  If  there  was  any  other  heir,  the  slave  would  not  be  heir  by 
necessity  ;  and  hence,  in  the  text,  the  expression  solua  et  neces- 
aariua  heres  is  used.  A  slave  so  emancipated  became  a  Roman 
citizen.     (Gai.  L  21.) 

2.  Idemque  juris  est  et  si  sine  2.  The  law  is  the  same  also  when 
llbertate  servus  heres  institutus  est.'  a  slave  is  instituted  heir,  although 
Quod  nostra  constitutio  non  solum  his  freedom  be  not  expressly  given 
in  domino,  qui  solvendo  non  est,  sed  him  ;  for  our  constitution,  in  a  new 
generaliter  constituit  nova  humani-  spirit  of  humanity,  decides  not  only 
tatis  ratione,  ut  ex  ipsa  scriptura  with  regard  to  an  insolvent  master, 
institutionis  etiam  libertas  ei  com-  but  generally,  that  the  mere  insti- 
petere  videatur,  cum  non  est  veri-  tution  of  a  slave  implies  thelBprant  of 
simile,  eum,  quem  heredem  sibi  liberty.  For  it  is  highly  improbable, 
elegit,  si  prsetermiserit  hbertatis  that  a  testator,  although  lie  has  omit- 
dationem,  servum  remanere  volu-  ted  an  express  gift  of  ^eedom,  should 
isse  et  neminem  sibi  heredem  fore,  have  wished  that  the  j^erson  he  has 

selected  as  heir' should  remain  a  slave, 
and  that  he  himself  should  have  no 
heir.  ^ 

3.  In  fraudem  autem  creditorum  3.  A  person  manumits  in  fraud  of 
manumittere  videtur,  qui  vel  jam  eo  creditors,  who  is  insolvent  at  the 
tempore,  quo  manumittit,  solvendo  time  that  he  manumits,  *or  becomes 
non  est,  vel  qui  datis  Ubertatibus  so  by  the  manumission  itself.  It  has, 
desi turns  est  solvendo  esse.  Free-  however,  been  settled  that  unless  the 
valuisse  tamen  videtur,  nisi  ani-  manumittor  intended  to  conmiit  a 
mum  quoque  fraudandi  manumissor  fraud,  the  gift  of  liberty  is  not  in- 
habuit,  non  impediri  libertatem,  validated,  tdthough  his  goods  are 
quam\ds  bona  ejus  creditoribus  non  insufficient  for  the  payment  of  his 
sufficiant :  s8Dpe  enim  de  facultati-  creditors  ;  for  men  often  hope  their 
bus  suis  ampuus  quam  in  his  est  circumstajices  are  better  than  they 
sperant  homines.  Itaque  tunc  in-  really  are.  The  gift  of  liberty  is  then 
tellegimus  impediri  libertatem,  cum  invalidated  only  when  creditors  are 
utroque  modo  fraudantur  creditores,  defraudecL  both  by  the  intention  of 
id  est  et  consilio  manumittentis  et  the  mantunittor,  and  in  reality ;  that 
ipsa  re,  eo  quod  bona  non  suffectura  is  to  say,  by  the  insufficiency  of  the 
sunt  creditoribus.  effects  to  meet  their  claims. 

D.  xl.  9,  10 ;  xlii.  8. 15. 

Fraudis  interpretatio  semper  in  jure  civili  non  ex  eventu 
duntaxat,  sed  ex  consilio  quoque  deaideratur,  (D.  1.  17.  79.) 
Gains  informs  us  (i.  47)  that  peregrini  were  prevented  from  en- 
franchising slaves  in  fraud  of  creditors,  though  the  other  pro- 
visions of  the  lex  ^lia  Sentia  did  not  affect  them. 
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4.  Eadem  le^  JSlia  Sentia  do-  4.  By  the  same  lex  JElia  Sentia, 
mino  minori  annis  viginti  non  aliter  again,  a  master,  imder  the  age  of 
manimiittere  permittitur,  quam  si  twenty  years,  cannot  manumit,  unless 
vindiota  apud  consilium  justa  cauaST  by  vindtctOy  and  unless  this  proceeding 
manumlssionis  adprobata  fuerit  ma-  in  regard  to  the  person  manumitted 
numissi.                                                   has  l^en  approved  of  by  iihe  council 

on  some  legitimate  ground. 
Gai.  i.  38. 

This  consilium  was  held  on  certain  days  at  Rome,  and  in  the 
provinces  sat  during  a  session,  on  the  last  day  of  which  cases 
such  as  those  referred  to  in  the  text  were  determined.    (Gai.  L  20.) 

5.  JustaB  autem  manumlssionis  5.  Legitimate  grounds  for  manu- 
cau88B  sunt,  veluti  si  quis  patrem  mission  are  such  as  these :  that  the 
aut  matrem  aut  filium  nliamve  person  to  be  manumitted  is  father  or 
aut  fratrem  sororemve  naturales  mother  to  the  manumittor,  his  son  or 
aut  peedagogum,  nutricem,  educa-  daughter,  his  brother  or  sister,  bis 
torem  aut  alumnum  alumnamve  preceptor,  his  nurse,  his  foster-father, 
aut  collactaneum  manumittat,  aut  nis  foster-child  of  either  sex,  or  his 
servum  procuratoris  habendi  gratik,  foster-brother ;  that  the  person  is  a 
aut  ancillam  matrimonii  causa,  dum  slave  whom  he  wishes  to  make  his  pro- 
tamen  intra  sex  menses  uxor  curator,  or  female  slave  whom  he  in- 
ducatur,  nisi  justa  causa  impediat,  tends  to  marry,  provided  the  marriage 
et  qui  manumittitur  procuratoris  be  performed  witnin  six  months,  unless 
habendi  gratia,  ne  minor  septem  prevented  by  some  lawful  cause ;  and 
et  decem  annis  manumittatur.  provided  that  the  slave  who  is  to  be 

made  a  procurator,  be  not  manumitted 
under  the  age  of  seventeen  years. 

Gai.  i.  19.39;  D.  xl.  2.  11-13. 

The  most  common  case  of  a  person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  be  when  a  slave  was 
made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives  as  an 
instance  of  a  person  enfranchising  his  brother,  the  case  of  a  man 
having  a  chila  by  a  slave  and  then  a  son  by  a  legal  marriage. 
The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchise  his  female  slave ;  and  it  was  requi- 
site that  it  should  be  he  himself  who  intended  to  maixy  her. 

A  procurator  (i.e.  agent)  below  the  age  of  seventeen  could  not 
represent  his  principal  m  any  action  (D.  iii.  1.  1.  3),  and  it  is  this 

Erobably  that  makes  Justinian  here  require  that  the  slave  should 
e  seventeen  years  of  age  in  order  to  be  emancipated  by  a  minor. 

6.  Semel  autem  causa  adprobata,  6.  The  approval  of  a  ground  of 
sive  vera  sive  falsa  sit,  non  retrac-  manumission  once  given,  whether  the 
tatur.                                                       reasons  on  which  it  is  based  be  true  or 

false,  cannot  be  retracted. 

7.  Cum  ergo  certus  modus  ma-  7.  Certain  liinits  being  thus  as- 
numittendi  minoribus  viginti  annis  signed  by  the  lex  jElia  Sentia  to  the 
dominis  per  legem  ^liam  Sentiam  power  of  persons  under  the  age  of 
constitutus  sit,  eveniebat,  ut,  qui  twenty  to  manumit  slaves,  the  result 
quattuordecim  annos  statis  explev-  was  that  any  one,  who  had  completed 
erit,  hcet  testamentum  facere  possit  his  fourteenth  year,  might  make  a 
et  in  eo  heredem  sibi  instituere  leg-  testament,  institute  an  heir,  and  give 
ataque  reHnquere  possit,  tamen,  si  legacies,    and    yet    that    no    person, 


*. 
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adhuc  minor  sit  annis  viginti,  liber-  under  twenty,   could  give  liberty  to 

tatem  servo  dare  non  poterat.    Quod  a  slave.       This  seemed  intolerable  : 

non  erat  ferendnm,  si  is,  cui  totorum  that  a  man,  permitted  to  dispose  of 

bonorum  in  testamento   dispositio  sJl  his   effects    by   testament,    could 

data  erat,  uni  servo  libertatem  dskre  not  enfranchise  one  single  slave.    We 

non  permittebatur.     Quare  nos  si-  therefore  give  him  the  power  of  dis- 

militer  ei  quemadmodum  alias  res  posing,  by  testament,   of  his  slaves, 

ita  et  servos  suos  in   ultima   vo-  as  of  all  his  other  property,  exactly 

luntate    disponere,    quemadmodum  as  he  pleases,  so  as  to  be  able  also  to 

voluerit,  permittimus,  ut  et  liberta-  give  them  liberty.    But  as  liberty  is 

tem  eis  possit  praestare.     Sed  cum  of  inestimable  value,  and  our  ancient 

libertas  insBstimabilis  est  et  propter  laws,  therefore,  prohibited  any  per- 

hoc  ante  vicesimum  aetatis  annum  son,  under  twenty  years  of  age,  to 

antiquitas    libertatem    servo    dari  give  it  to  a  slave,  we  adopt  a  middle 

prohibebat :  ideo  nos,  mediam  quo-  course,   and    only   permit    a  person, 

dammodo  viam  eligentes,  non  aliter  under  twenty  years  of  ae^e,  to  confer 

minori  viginti  annis  libertatem  in  freedom  on  his  slaves  by  testament, 

testamento  dare  servo  suo  concedi-  if  he  has  completed  his  seventeenth 

mus,   nisi   septimum    et    decimum  and  entered  on  his  eighteenth  year, 

annum  impleverit  et  octavum  deci-  For  since  the  ancient  law  permitted 

mum  tetigerit.     Cum  enim  antiqui-  persons  at  eighteen  years  of  age  to 

tas  hujusmodi  eetati  et  pro  aliis  pos-  plesul  for  others,  why  should  not  their 

tulare  concessit,  cur  non  etiam  sui  judgment  be  considered  sound  enough 

judicii   stabilitas   ita   eos  adjuvare  to  enable  them  to  give  liberty  to  their 

credatur,  ut  et  ad  libertates  dandas  own  slaves  ? 
servis  suis  possint  provenire  ? 

Gai.  i.  40. 

The  lex  JElia  Sentia  (a.d.  4)  required  the  manumission  given 
by  a  minor  to  be  given  by  the  form  of  vindicta.  This  was  held  to 
exclude  the  minor  from  giving  it  by  testament.  Manumission  was 
something  more  than  the  disposal  of  a  piece  of  property ;  it  was 
the  creation  of  a  citizen,  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  after  the  Institutes  were  published,  abolished 
the  distinction  he  establishes  in  the  text,  and  allowed  the  minor 
to  give  liberty  by  testament  at  any  time  when  he  could  make  a 
testament  at  all,  by  a  Novel  (119.  2),  containing  the  words  sanci- 
7nu8  ut  licentia  pateat  Tninorihua  in  ipso  temporey  in  quo  eis  de 
reliqua  eorwm  substantia  disponere  permittituTy  etiam  servos 
suos  in  ultimis  voluntatibus  manumittere. 


Tit.  VII.  DE  LEGE  FURIA  CANINIA  SUBLATA. 

Lege  Furia  Caninia  certus  modus  The  lex  Furia  Caninia  imposed  a 

constitutus  erat  in  servis  testamento  limit  on  the  number  of  slaves  who 

manumittendis.    Quam  quasi  liber-  could  be  manumitted  by  testament ; 

tatibusimpedientemetquodammodo  but  we  have  thought  rignt  to  abolish 

invidam  tollendam  esse  censuimus,  this  law  as  invidiously  placing  obsta- 

cum  satis  fuerat  inhumanum,  vivos  cles  in  the  way  of  liberty.     It  seemed 

quidemlicentiam  habere  totamsuam  very  unreasonable  to  allow  persons, 

familmTTi  Ubertate  donare,  nisi  alia  in  their  lifetime,  to  manumit  all  their 

causa  impediatlibertati,morientibus  slaves,  if  there  is  no  special  reason 

autem  hujusmodi licentiamadimere.  to  prevent  them,  and  yet  to  deprive 

the  dying  of  the  like  power. 

Gai.  i.  42-46 ;  C.  vii.  3. 
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The  lex  Furia  Caninia  was  made  in  the  year  a.d.  8,  four 
years  after  the  lex  JSlia  Sentia.  (Suet.  Aug,  40.)  Its  object  was 
to  prevent  the  manumission  of  crowds  of  slaves  enfranchised  in 
order  to  gratify  the  vanity  of  testators,  who  wished  their  funeral 
train  to  be  swollen  with  these  witnesses  to  their  liberality.  It 
provided  that  the  owner  of  two  slaves  mi^ht  enfranchise  both  ;  of 
from  two  to  ten,  half ;  of  from  ten  to  tlurty,  one-third ;  of  from 
thirty  to  one  hundred,  one-fourth ;  and  of  a  larger  number,  one- 
fifth  ;  but  in  no  case  was  the  number  enfranchised  to  exceed  one 
hundred.  The  slaves  to  be  manumitted  were  required  to  be  de- 
signated by  name.  The  citizenship  was  so  worthless  in  the  days 
of  Justinian,  that  it  mattered  little  how  many  slaves  were  made 
free ;  but  in  the  days  of  Augustus,  the  distinction  made  between 
the  living  and  the  dying  master,  which  Justinian  calls  satis  inhu- 
manunif  was  far  from  unreasonable.  A  master  might  well  be 
trusted  not  to  impoverish  himself  by  reckless  manumission  during 
his  life,  and  yet  be  denied  the  power  of  gratifying  his  vanity  at 
the  expense  of  his  heir. 


TiT.  Vm.    DE  HIS,  QUI  SUI  VEL  ALIENI  JURIS  SUNT. 

Sequitur  de  jure  personarum  alia  We  now  come  to  another  division 

divisio.    Nam  qusdam  personse  soi  relative  to  the  rights  of  persons ;  for 

juris  sont,  qufleaam  alieno  jori  sub-  some  persons  are  sui  juriSf  some  are 

jectse  sunt :  rursas  earmn,  quae  alieno  subject  to  the  power  of  others.    Of 

juri  snbjectsB  sunt,  alisB  in  potestate  those,  again,  who  are  subject  to  others, 

parentum,  alias  in  potestate  domin-  some  are  in  the  power  of  ascendants, 

orum  sunt.  Yideamus  itaque  de  his,  others  in  that  of  masters.    Let  us, 

quffi  alieno  juri  subjects  sunt :  nam  then,  treat  of  those  who  are  subject  to 

n  cognoverimus,  quse  istse  persons  others ;  for,  when  we  have  ascertained 

gint,  simul  intellegemus,  qu»   sui  who  these  arc,  we  shall  at  the  same 

juris  sunt     Ac  prins  dispioiamus  time  discover  who  are  sui  juris.    And 

de  his,  qui  in  potestate  dominorum  first  let  us  consider  those  who  are  in 

sunt.  the  power  of  masters. 

Gai.  i.  48.  51. 

Justinian  now  passes  to  the  division  of  persons  as  members  of 
a  family.  The  head  of  a  Roman  family  exercised  supreme  autho- 
rity over  his  wife,  his  children,  his  children's  children,  and  his 
slaves.  (See  Introd.  sec.  40.)  He  was  their  owner  as  well  as 
their  master.  He  alone  was  sui  juris,  and  all  the  other  members 
of  the  family  were  alieni  mrw,  for  they  belonged  to  him.  The 
whole  group,  that  is,  the  head  and  those  in  his  power,  were  the 
familia.  The  head  was  the  paterfamilias,  a  term  not  expressive 
of  paternity  (D.  1.  16.  195.  2),  but  merely  signifying  a  person 
who  was  not  under  the  power  of  another,  and  who,  consequently, 
might  have  others  under  his  power.  An  unmarried  woman  whose 
father  was  dead,  was  said  to  be  a  mater familias,  a  term  which,  in 
this  sense,  is  only  the  feminine  form  oi  paterfamilias.  She  was 
sui  juris,  and  might  have  slaves,  though  of  course  she  could  have 


LIB.  I.    TIT.  VIII.  27 

no  power  over  persons  freebom.    For  if  she  married,  her  children 
were  in  her  husband^s  power,  not  in  hers.     (See  Introd.  sea  40.) 

The  word  familia  was  used  in  so  many  different  senses,  that 
it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — 1.  All 
persons  of  the  blood  of  the  same  ancestor;  2.  The  head  of  the 
family  and  all  those  in  his  power  whether  slaves  or  free  ;  3.  All 
connected  by  agnation  (see  Introd.  sec.  44) ;  4.  The  slaves  of  one 
man  ;  5.  The  property  of  a  paterfamilias ^  of  whatever  sort.  The 
word  is  fully  explained  in  a  fragment  of  Ulpian.    (D.  1.  16.  195.) 

Gaius,  from  whom  much  of  this  section  is  borrowed,  says, — 
Rursxis  earuTYi  personarum,  qiice  alieno  jv/ri  aubjectcB  sunt,  alice 
in  potestate,  alice  in  m^anii,  alios  in  mancipio  sunt  (i.  49).  The 
persons  in  manu  were  those  wives  who  passed  through  the  parti- 
cular forms  of  marriage  which  placed  a  wife  in  the  position  of  a 
daughter  to  her  own  husband ;  that  is,  the  religious  ceremony  of 
confarreatio,  the  fictitious  sale  coem,ptio,  and  vmls,  or  cohabita- 
tion unbroken  by  an  absence  of  three  nights  in  the  year.  (See 
Introd.  sec.  46.)  Persons  in  mancipio  were  those  sold  by  the  head 
of  their  family,  or  by  themselves  with  the  form  of  mancipatio. 
(See  Gal  l  116-123,  and  Introd.  sec.  42.)  They  were  said  to  be 
servorum,  loco  (not  servi)  with  reference  to  the  purchaser,  but  as 
to  other  persons  they  were  free.  Such  sales  were  merely  fictitious, 
except  in  the  early  days  of  Rome.  The  subjection  in  manu  had 
ceased  before  the  time  of  Justinian,  and  he  did  away  with  the  last 
traces  of  that  in  mancipio,     (See  Tit.  12.  6.) 

1.  In  po testate  itaquedominorum  1.  Slaves  are  in  the  power  of  mas- 
sunt  servi.     Quse  quidem  pbtestas    ters,  a  power  derived  from  the  law  of 

V     juris  gentium  est :  nam  apud  onmes  nations :  for  among  all  nations  it  may 

^    perseque  gentes  animadvertere  pos-  be  remarked  that  masters  have  the 

sumuSf  dominis  in  servos  vitae  necis-  power  of  life  and   death  over  their 

que  potestatem  esse,  et  quodcum-  slaves,  and  that  everything  acquired 

que  per  serviun  adquiritur,  id  do-  by  the  slave  is  acquired  for  the  mas- 

mino  adquiritur.  ter. 

Gai.  i.  52. 

The  power  of  the  master  over  his  slaves  was  spoken  of  as  the 
dominica  potestas.  The  origin  of  this  power  has  been  already 
ascribed  to  the  jvs  gentium.     (Tit.  3.  2.) 

2.  Sed  hoc  tempore  nullis  ho-  2.  But  at  the  present  day  no  per- 
minibus,  qui  sub  imperio  nostro  sunt,  sons  under  our  rule  may  use  violence 
licet  sine  causa  legibus  cognita  et  towards  their  slaves,  without  a  reason 
supra  modum  in  servos  suos  seevire.  recognised  by  the  law,  or  ever  to  an  ex- 
Nam  ex  constitutione  divi  Pii  An-  treme  extent.  For,  by  a  constitution  of 
tonini  qui  sine  causa  servum  suum  the  Emperor  Antoninus  Pius,  he  who 
occiderit,  non  minus  puniri  jubetur,  without  any  reason  kills  his  own  slave, 
quam  qui  servum  alienum  occid-  is  to  be  punished  equally  with  one  who 
erit.  Sed  et  major  asperitas  do-  has  killed  the  slave  of  another.  The 
minorum  ejusdem  principis  consti-  excessive  severity  of  masters  is  also  re- 
tutione  coercetur.  Nam  consultus  strained  by  another  constitution  of  the 
a  quibusdam  preesidibus  provin-  same  emperor.  For,  when  consulted 
ciarum  de  his  servis,  qui  ad  sedem  by  certain  governors  of  provinces  on 
sacram  vel  ad   statuas   principum  the  subject  of  slaves,  who   fled  for 
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confugiunt,  preecepit,  ut  si  intoler-  refuge  either  to  temples,  or  the  statues 
abilis  videatur  dominorum  ssevitia,  of  the  emperors,  he  decided  that  if 
cogantur  servos  bonis  condicioni-  the  severity  of  masters  should  appear 
bus  vendere,  nt  pretium  dominis  excessive,  they  might  be  compelled 
daretur  :  et  recte  ;  expedit  enim  to  make  sale  of  their  slaves  upon 
rei  publics,  ne  quis  re  sua  male  equitable  terms,  so  that  the  masters 
utatur.  Gujus  rescripti  ad  ^lium  might  receive  the  value ;  and  this  was 
Marcianum  emissi  verba  hsec  sunt :  a  very  wise  decision,  as  it  concerns  the 
^  Dominorum  quidem  potestatem  in  public  good  that  no  one  should  mis- 
suos  servos  iljibatam  esse  opor-  use  his  own  property.  The  following 
tet  neo  cuWtT&gi  hg>minum  jus  are  the  terms  of  this  rescript  of  Anto- 
suum  detram.  Sed  dominorum  ninus,  which  was  sent  to  ^lius  Mar- 
interest,  ne  auxilium  contra  ssBvi-  cianus:  'The  power  of  masters  over 
tiam  vel  fainem  vel  intolerabilem  their  slaves  ought  to  be  preserved  un- 
injuriam  denegetur  his,  qui  juste  impaired,  nor  ought  any  man  to  be  de- 
deprecantur.  Ideoque  cognosce  de  prived  of  his  right.  But  it  is  for  the 
querellis  eorum,  qui  ex  familia  Julii  interest  of  all  masters  themselves, 
Sabini  ad  statuam  confugerunt,  et  that  relief  prayed  on  ^ood  grounds 
si  vel  durius  habitos  quam  sequum  against  cruelty,  the  demal  of  susten- 
est,  vel  infami  injuria  affectos  cog-  ance,  or  any  other  intolerable  in- 
-noveris,  veniri  jube,  ita  ut  in  po-  jury,  should  not  be  refused.  Examine, 
testatem  domini  non  revertantur.  therefore,  into  the  complaints  of  the 
Qui  Sabinus,  si  meaB  constitutioni  slaves  who  have  fled  from  the  house 
fraudem  fecerit,  sciet,  me  admissum  of  JuUus  Sabinus,  and  taken  refuge 
severius  exsecuturum.*  at  the  statue  of  the  emperor ;  and,  if 

vou  find  that  they  have  been  too 
narshly  treated,  or  wantonly  disgraced, 
order  them  to  be  sold,  so  that  they 
may  not  fall  again  imder  the  power  of 
their  master ;  and,  if  Sabinus  attempt 
to  evade  my  constitution,  I  would  have 
V  him  know,  that  I  shall  severely  punish 

his  disobedience.* 

Gai.  L  63 ;  D.  l  C.  2. 

The  lex  Cornelia  de  SicariiSy  passed  by  Sylla,  B.c.  81,  made 
killing  the  slave  of  another  person  punishable  as  homicide,  with 
death  or  exile  (D.  ix.  2.  23.  9) ;  and  the  text  tells  us  that  the 

Jrovisions  of  this  law  were  extended  by  the  Emperor  Antoninus 
ius  to  the  case  of  a  master  killing  his  own  slave.  The  lex  Pe- 
tronia  (D.  xlviii.  8.  11.  2),  passed  in  the  time  of  one  of  the  early 
emperoi-s,  forbad  masters  to  expose  their  slaves  to  contests  with 
wild  beasts.  Hadrian  required  the  sanction  of  a  magistrate  in  all 
cases  before  death  was  inflicted.  (Spart.  in  Hadr.  cap.  18 ;  D.  i. 
6.  2.)  Constantine  onlv  permitted  moderate  corporal  chastise- 
ment to  be  inflicted,  and  Justinian  in  the  Code  retains  his  enact- 
ment.    (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which  the 
clemency  of  later  times  worked  in  the  control  of  the  master  over 
the  slave's  property  ;  according  to  the  usage  of  these  times  this 
property,  called  peculiwm,  belonged  in  fact,  though  not  in  law, 
to  tne  slave,  and  he  often  purchased  his  liberty  with  it.  (Tacit. 
Ann.  xiv.  42 ;  D.  xv.  1.  53.) 
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Tit.  IX.     DE  PATRIA  POTESTATE. 

In  potestate  nostra  sunt  liberi  Our  children,  begotten   in  lawful 

nostri,   quos  ex  justis  nuptiis  pro-    marriage,  are  in  our  power, 
creaverimus. 

Gai.  i.  55. 

The  patria  poteatas  differed  originally  little,  if  at  all,  from 
the  dominica  potestas.  If  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by  natural 
feeling  than  by  law.  The  father  could  sell,  expose,  or  put  to 
death  his  children.  (Twelve  Tables,  No.  4 ;  see  Introd.  sec.  8.) 
Time,  however,  ameliorated  the  position  of  the  child,  and  all  that 
was  left  was  a  power  to  inflict  moderate  chastisement  (C.  viii.  47. 
31),  and  to  sell  at  the  time  of  birth  in  cases  of  extreme  necessity. 
(C.  iv.  43.  1.)  Constantine  condemned  the  father  who  killed  his 
cliild  to  the  punishment  of  a  parricide.  (C.  ix.  17.  1.)  The  sale 
of  a  child  was  in  general  fictitious,  and  only  formed  the  mode  by 
which  the  child  was  released  from  the  father's  power. 

Like  that  of  the  slave,  the  child's  property  was  only  a  pecu- 
Hum,  belonging  strictly  to  the  father  ;  and  whatever  the  son  in 
potestate  acquired  was  acquired  for  the  father,  although  the  son 
could  not  make  his  father's  position  worse,  and  the  father  was  not 
liable  for  the  debts  and  engagements  of  the  son.  But  under  the 
early  emperors  a  change  was  made,  and  the  son  had  complete 
ownership  in  property  acquired  in  war  (castrense  peculivm) ; 
Constantine  made  a  further  exception  of  property  acquired  in 
employments  about  the  court  (quasi-cdstrense  peculium)  (see 
Bk.  ii.  9,  and  Introd.  sec.  41) ;  and  Justinian  only  permitted  the 
father  to  have  the  usufruct  during  his  life  of  everything  coming 
to  the  son  in  any  way  except  from  the  father  himself.  (Bk.  ii. 
Tit.  9.  1.)  V 

The  meaning  of  juatce  nuptice  will  appear  in  the  next  Title. 

Neither  age  nor  marriage  terminated  the  power  of  a  father 
over  his  son.  As  we  learn  from  Tit.  12.  4,  the  filiuafamilias 
might  rise  to  the  highest  public  dignities,  even  that  of  consul,  and 
yet  he  would  remain  in  the  power  of  his  father.  If  a  daughter 
married  in  manu,  she  passed  from  her  father  s  power  into  that 
of  her  husband.  The  modes  in  which  the  patna  potestas  was 
ended  are  treated  of  in 'Tit.  12  of  this  Book. 

1.    Nuptise  autem  give  matrimo-  1.  Marriage,   or  matrimony,   is   a 

nium  est  viri  et  mulieris  conjunctio,  joining  together  of  a  man  and  woman, 

individuam  consuetudinem  vitse  con-  carrying  with  it  a  mode  of  life  in  which 

tinens.  they  are  inseparable. 

D.  xxiii.  2.  1. 

NupticB  are  properly  the  ceremonies  attending?  the  formation  of 
the  legal  tie,  and  matrimoniv/m  is  the  tie  itself;  but  the  jurists 
use  the  two  terms  quite  indifferently,  as,  for  instance,  Modestinus 
says,  *  nuptioB  sunt  conjunctio  ma/ris  et  femince  \    (D.  xxiii.  2. 1.) 

The  iTidividua  consuetudo  vitce  implied  a  community  of  rank 
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and  position,  and  of  sacred  and  human  law,  divini  et  humani 
jv/riscow/municatio  (D.  xxiiL  2. 1),  but  not  necessarily  of  property. 
Marriage  gave  neither  party  any  right  over  the  property  of  the 
other,  except  when  the  wife  passed  in  manumit  and  then  all  that  she 
had  belonged  to  the  husband.  For  the  meaning  of  inditndua  com- 
pare Tacitus, -Ann.  vLlO,  'apudCapreasindividui*  (never parted). 

2.  Jos  antem  potestatis,  quod  in  2.  The  power  which  we  have  over 

liberos  habemus,  proprium  est  ci-  our  children  is  pecoliar  to  the  citizens 

viom  Romanomm  ;  nulli  enim  alii  of  Rome ;  for  no  other  people  have  a 

sunt  homines,  qui  talem  in  liberos  power  over  their  children,  such  as  we 

habeant    potestatem,    qualem    nos  have  over  ours, 
habemus. 

Gai.  L  55. 

Gains  mentions  the  Galatae  as  being  reported  to  have  had  a 
similar  institution.     (See  also  Galatians  iv.  1.) 


3.  Qui  igitur  ex  te  et  uxore  tua 
nascitur,  in  tua  potestate  est :  item 
qui  ex  fiUo  tuo  et  uxore  ejus  nas- 
citur,  id  est  nepos  tuus  et  neptis, 
a^ue  in  tua  sunt  potestate,  et  pro- 
nepos  et  proneptis  et  deinceps  ce- 
teri.  Qui  tamen  ex  filia  tua  nascitur, 
in  tua  potestate  non  est,  sed  in  patris 
ejus. 


3.  The  child  bom  to  you  and  your 
wife  is  in  your  power.  And  so  is  the 
child  born  to  your  son  of  his  wife,  that 
is,  your  grandson  or  granddaughter ;  so 
are  your  great-grandchildren,  and  all 
your  other  descendants.  But  a  child 
bom  of  your  daughter  is  not  in  your 
power,  but  in  the  power  of  its  own 
father. 


; 


If  a  woman,  although  she  was  not  in  the  power  of  her  husband, 
had  children,  they  were  not  in  her  power ;  and  hence,  as  she 
could  have  no  descendants  in  her  power,  it  was  said,  mulier  fami- 
licB  8U(B  et  caput  et  finis  eat,  i.e.  her  family  ended  with  herself. 
(D.  1.  16.  195.  5.) 

Trr.  X.    DE  NUPTIIS. 

Justas  autem  nuptias  inter  se  ci-  Roman  citizens  form  the  tie  of  law- 

ves  Romani  contrahunt,  qui  secun-  ful  marriage  with  each  other  when  they 

^      dum  preecepta  legum  coeunt,  mas-  are  united  according  to  law,  the  males 

.'H^      culi  quidem  puberes,  feminse  autem  having  attained  the  age  of  puberty,  and 

V     viripotentes,  sive  patresfamilias  sint  the  females  a  marriageable  age,  whether 

; -^        sive  filiifamilias,  dum  tamen  filii-  iAiey'eaepatretfamilias or filiifamilias; 

\         famiUaa     et     consensum     habeant  but,  if  the  latter,  they  must  first  obtain 

parentum,     quorum     in    potestate  the   consent  of  their  ascendants,   in 

sunlb     Nam   hoc    fieri    de|))ere    et  whose    power  they    are.      For    both 

:   «  civilis  et  naturalis  ratio  suadet  in  natural  reason  and  the  law  require  this 

^J       tantum,  ut  jussum  parentis  pnece-  consent ;  so  much  so,  indeed,  that  it 

dere  debeat  Unde  quoesitum  est,  an  ought  to  precede  the  marriage.   Hence 

furiosi  filia  mihfiC&aut  furiosi  fiUus  the  question  has  arisen,  whether  the 

uxorem  ducere  possit?       Gumque  daugnter  of  a  madman  could  be  married, 

super  filio  \lEuiaDatur,  nostra  pro-  or  his  son  marry.    And  as  opinions 

cessit  decisio,   qua  permissum  est  were  divided  as  to  the  son,  we  decided 

ad    exomplum    nlisB    furiosi    filium  that  as  the  daughter  of  a  madman 

quoque  posse  et  sine  patris  inter-  might,  so  may  the  son  of  a  madman 

ventu    matrinionium    sibi  copulare  marry  without  the  intervention  of  the 

secundum  datum  ex    oonsntutione  father,  according  to  the  mode  estab- 

modum.  lished  by  our  constitution. 

C.  V.  4.  25. 

In  the  earliest  times  of  Roman  law  there  were  three  modes  of 
forming  the  tie  of  mai-riage :  first,  confarreatio,  a  religious  cere- 
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inony,  in  which  none  but  those  to  whom  the  JTis  aacrv/m  was  open 
could  take  part ;  secondly,  coemptiOy  a  fictitious  sale,  in  which  the 
wife  was  sold  to  the  husband  ;  and  lastly,  uaus,  i.e.  cohabitation 
with  the  intention  of  forming  a  marriage.  (Gai.  i.  110-114.)  All 
three  modes  had  the  same  effect  on  the  position  of  the  wife.  She 
always  passed  in  manum  viri.  (See  Introd.  sec.  46.)  This  in- 
cident of  marriage  was  attached  to  the  marriage  by  mere  cohabi- 
tation and  lapse  of  time,  on  the  analogy  of  the  ownership  which  was 
acquired  in  a  thing  by  uninterrupted  possession.  It  was,  however, 
open  to  the  wife  to  *  break  the  use ' ;  to  prevent,  that  is,  her  husband 
gaining  complete  power  over  her  by  lapse  of  time  :  the  law  of  the 
Twelve  Tables  declared  that,  if  the  wife  absented  herself  from  her 
husband  for  three  nights  in  the  year,  the  v,81L8  should  be  inter- 
rupted, and  she  should  remain  in  her  own  familia,  and  not  pass 
into  that  of  her  husband.  This  was  considered  so  much  more 
advantageous  to  the  wife,  as  by  passing  into  the  manus  she  occu- 
pied the  position  of  a  daughter  in  the  power  of  her  husband,  and 
all  her  property  belonged  to  him,  that,  even  in  the  latter  days  of 
the  republic,  almost  all  marriages  were  formed  without  the  wife 
passing  into  the  mantis  of  her  husband.  In  the  time  of  Justinian 
she  never  did  so,  and  the  whole  distinction  of  the  efiect  of  different 
modes  of  marriage  had  been  long  obsolete.  The  nuptice  were 
equally  justce  whether  the  wife  passed  in  manum  or  not.  A  wife 
who  dSd  not  pass  in  manum  and  who  was  not  emancipated  re- 
mained in  the  power  of  her  father,  and  so  she  remained,  except  in 
regard  to  the  sacred  rites  of  her  husband's  family,  when  the 
marriage  was  by  confarreatio  under  a  law  passed  in  the  time  of 
Tiberius.  (Gai.  i.  136.)  The  wife  who  passed  in  manum  was 
termed  a  materfam^ilias ;  the  wife  not  in  manu  was  distinguished 
as  vfiatrona  until  Tnatrona  came  to  be  used  for  all  married  women. 
(Cic.  Top,  c.  3 ;  AuL.  Cell.  Noct  Attic.  18.  6.) 

At  no  time  did  these  different  modes  of  being  married  form  part 
of  the  real  tie  of  marriage ;  they  only  decided,  when  the  tie  of  mar- 
riage was  formed,  what  should  be  the  position  of  the  wife.  Neither 
were  the  religious  ceremonies  nor  the  nuptial  rites  anything  more 
than  accessories  of  that  which  created  the  binding  relation  between 
the  parties.  The  tie  itself  was  constituted  by  wie  consent  of  the 
parties — by  their  intention  to  become  man  and  wife — being  ex- 
pressed and  manifested ;  and  the  mode  in  which  it  was  necessary 
the  manifestation  should  take  place  was  that  the  woman  should 
pass  into  her  husband's  possession.  A  man  and  woman  were  not 
married  because  they  lived  together,  unless  they  had  the  inten- 
tion to  be  married.  Nuptial  nbn  concuhitua  sed  consensus  facit 
(D.  XXXV.  1.  15.)  Neither  was  the  mere  expression  of  a  consent 
sufficient  to  constitute  a  marriage.  There  must  be  an  actual  or 
constructive  passing  of  the  woman  into  the  possession  of  the  man. 
The  ordinary  sign  of  this  was  that  she  was  received  into  the  hus- 
band's house,  in  domum  deduci ;  but  this  was  only  the  usual  and 
most  patent  sign,  and  any  other  clear  indication  was  accepted.    If, 


32  LIB.  I.    TIT.  X. 

for  example,  the  parties  were  both  personally  present  and  formally 
consented,  the  woman  was  taken  to  have  placed  herself,  or  been 
placed  if  she  was  in  manii,  in  the  possession  of  the  man  (C.  v. 
17.  11),  and  the  marriage  tie  was  formed  ;  while,  on  the  other 
hand,  a  marriage  could  not  be  effected  by  a  mere  written  consent 
between  persons  not  present  together,  as  by  letter  (D.  xxiii.  2.  5), 
without  the  woman  passing  into  the  man's  possession  by  some 
separate  distinct  act,  such  as  being  received  into  his  house. 

In  order  that  the  marriage  might  have  the  effect  of  justcv 
nuptioi,  it  was  necessary  that  three  conditions  should  be  fulfilled. 

1.  There  must  be  the  consent  of  the  parties  duly  manifested ; 

2.  The  parties  must  be  piubereSy  i.e.  the  man  must  be  fourteen  and 
the  woman  twelve  years  of  age  ;  and  3.  They  must  have  the  con- 
nubiuTa,  or  legal  power  of  contracting  marriage,  which  may  be 
regarded  under  three  heads : — 1.  Under  the  ola  law  both  parties 
were  required  to  be  citizens,  or  to  have  had  so  much  of  citizenship 
given  them  as  would  enable  them  to  form  jubUb  nuptice.  Various 
changes  were  made  on  this  head,  which  will  be  noticed  under  sec- 
tion 11  of  this  Title.  2.  They  must  not  stand  within  the  prohi- 
bited degrees  of  relationship ;  what  these  were  is  discussed  in  the 
following  paragraphs  of  this  Title.  3.  If  under  the  power  of  any 
one,  they  must  nave  obtained  that  person's  consent.  The  husband 
was  obliged,  even  though  in  his  grandfather's  power,  to  obtain  his 
father  s  consent  also  (D.  xxiii.  2. 16. 1) ;  otherwise  the  grandfather 
could  have  eventually  increased  the  number  of  the  f ather  s  family 
without  consulting  him  (D.  i.  7.  7),  which  it  was  against  the  spirit 
of  the  law  to  allow,  as  na  one  could  have  a  new  suvs  herea  forced 
on  him  by  agnation  against  his  will.     (See  Tit.  11.  7.) 

The  same  reason  had  caused  the  doubt  adverted  to  in  the  text, 
whether,  even  if  the  father  was  incapable  of  giving  his  consent^ 
the  son  could  introduce  new  members  into  his  father's  family* 
This  did  not  apply  to  the  daughter,  who  could  not  introduce  new 
members  into  ner  father's  family.  Justinian,  in  the  Code,  pre- 
scribed the  mode  in  which  marriage  might  be  validly  made  either 
by  the  son  or  daughter  of  a  madman.  The  son  or  daughter  of 
the  madman  was  to  submit  the  proposed  marriage  to  be  approved, 
and  the  gift  to  the  wife  and  the  dos  to  be  fixed,  by  the  prcefecivs 
urbi  at  Constantinople,  by  the  proesea  or  bishop  of  the  city  in  the 
provinces,  in  the  presence  of  the  ciirator  of  the  madman  and  his 
principal  relations.  Marcus  Aurelius  had  previously  provided  for 
the  case  of  children  of  imbecile  persons,  dementes.  (C.  v.  4. 
25.)  Where  the  rights  of  the  paterfamilids  were  not  in  question, 
as  when  the  son  was  emancipated,  it  was  not  necessary  to  have 
the  father's  consent.     (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give  it*,  the 
marriage  was  absolutely  void,  and  therefore  no  subsequent  consent 
could  ratify  it.  Thus  Justinian  says  here  that  the  consent,  juaaurri 
(a  word  denoting  the  authority  of  IYiq  pater farailids),  must  precede 
the  marriage.     It  was  not,  however,  necessary  that  the  consent 


• 
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should  be  expressly  given.  If  the paterfamiliaa  knew  of  the  mar- 
riage and  did  not  oppose  it,  his  assent  was  presumed  (C.  v.  4.  5); 
and  if  he  was  absent  or  a  captive  for  three  years,  his  childreu 
might  form  a  marriage  which  he  could  not  afterwards  disapprove  of. 
(D.  xxiii.  2. 9. 10.)  If  both  or  either  of  the  parties  were  impuberea 
at  the  time  of  the  marriage,  the  marriage,  though  then  invalid, 
became  valid  by  their  living  together  with  the  intention  of  being 
married  after  puberty  was  attained.    (D.  xxiii.  2.  4.) 

1.  Ergo  non  oxxmes  nobis  rucores  1.  We  may  not  marry  every  woman 

dncere  licet :  Tm.nnj|pp.mnf^^nn  nup-  without  distinction :   for  with  some, 

tiis  abstinendum  est.  Inter  eas  enim  marriage  is  forbidden.    Marriage  can- 

persona8,qufleparentumliberorumve  not  be  contracted    between  persons 

locum    inter    se    optinent,    nuptise  standing  to  each  other  in  the  relation  ^^^ 

contrahi  non  possunt,  veluti  inter  of  ascendant  and  descendant,  as  be-. ' 

patrem  et  filiun  vel  avum  et  nep-  tween  a  father  and  daughter,  a  grandr*^    f 

tem  vel  matrem  et  filiam  vel  aviam  father  and  his  granddaughter,  a  mother 

et  nepotem  et  usque  ad  infinitum :  and  her  son,  a  grandmother  and  her 

et  si  tales  persons  inter  se  coierunt,  grandson  ;  and  so  on,  ad  infinitum. 

nefarias  atque  incestas  nuptias  con-  And,  if  such  persons  unite  together, 

traxisse  dicuntur.    Et  hsec  adeo  ita  they  only  contract  a  criminal  and  in- 

sunt,  ut,  quamvis  per  adoptionem  cestuous  marifage ;  so  much  soj  th^t 

parentum  liberorumve  loco  sibi  esse  asceifdants  and  descendants,  who  are 

cceperint,  non  possint  inter  se  matri-  only  so  by  adoption^ cannot  intermarry  i 

monio  jungi,  m  tantum,  ut  etiam  andeven  after  the  adoption  is  dissolved 

dissoluta  adoptione  idem  juris  lya-  the  prohibition  remains.    Tou  cannot, 

neat:  itaque  eam,  qu8B  tibi  per  ad-  therefore,  marry  a  woman  who  has  been 

Sptionem  nlia  aut  neptis  esse  coeperit,  either  your  daughter  or  granddaughter 

non  poteris  uxorem  ducere,  quamvis  by  adoption,  although  you  may  have 

eam  emancipaveris.  emancipated  her. 

Gai.  L  58,  59. 

When  two  persons  were  related  by  being  agnati  to  each  other, 
they  were  exactly  in  the  same  relative  position,  so  far  as  regarded 
the  power  of  marrying,  as  if  they  had  oeen  related  in  the  same 
degree  by  blood.  If  the  tie  of  agnatio  was  dissolved  by  emanci- 
pation, the  tie  of  blood,  if  any,  would  of  course  remain,  and  be  a 
bar  to  marriage ;  but  if  there  was  no  tie  of  blood,  that  is,  if  one 
of  the  parties  had  entered  the  family  by  adoption,  then,  if  the 
emancipated  person  had,  while  the  agnatio  subsisted,  occupied 
the  position  oi  ascendant  or  descendant  to  the  other  person,  mar- 
riage was  forbidden,  but  if  that  of  a  collateral,  it  was  allowed. 

2.  Inter  eas  quoque  personas,  qu»  2.  There  are  also  restrictions,  though 

ex  transverso  gradu  cognationis  jun  not  so  extensive,  on  marriage  between 

guntur,  est  queedam  similis  observa-  collateral  relations.    A  brother    and 

tio,  sed  non  tanta.    Sane  enim  inter  sister  are  forbidden  to  marry,  whether 

fratrem  Bororemque>  nuptis  prohi-  they  are  the  children  of  the  same  father 

bits  sunt,  sive  ab  eodem  patre  ea-  and  mother,  or  of  one  of  the  two  only. 

demque  matre  nati  fuerint,  sive  ex  And,  if  a  woman  becomes  your  sister 

alterutro  eorum.  Sed  si  qua  per  ad-  by  adoption,  so  long  as  the  adoption 

optionem  soror  tibi  esse  coeperit,  subsists,  you  oertainly  cannot  marry 

quamdiu  quidem    constat  adoptio,  her  ;  but  if  the  adoption  is  destroyed 

sane  inter  teet  eam  nuptisBconsistere  by    emancipation,    you    may    marry 

non  possoni :  cum  vero  per  emanci-  her ;  as  you  may  adso,  if  you  your- 

pationem  adoptio  ^soluta  dt*  pot-  self  are  emancipated.    Hence  it  fol- 
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eris  earn  nxorem  duoere :  sed  et  si  lows,  that  if  a  man  would  adopt  his 

tu  emanoipatus  fueiis,  nihil  est  im-  son-in-law,  he  ought  first  to  emanoi- 

pedimento  nuptiis.  Et  ideo  constat,  pate  his  daughter ;  and  if  he  would 

si    quis    generum    adoptare    velit,  adopt  his  daughter-in-law,  he  ought 

debere     eum     ante     filiam     suam  previously  to  emancipate  his  son. 
emancipare :  et  si  quis  velit  nurum 
adoptare,  debere  eum  ante  filium 
emancipare. 

Gal  i.  60,  61 ;  D.  xxiii.  2. 17.  L 

To  adopt  a  son-in-law  would  be  to  make  him  brother  by  ag- 
nation of  nis  own  wife.  Should  therefore  the  adoption  take 
place  before  the  emancipation  of  the  daughter  the  previous  mar- 
riage would  be  invalidated.     (D.  xxiii.  2.  6.) 


3.  Fratris  vel  sororis  filiam  uzo- 
Yem  ducere  non  licet.  Sed  nee  nep- 
^em  fratris  vel  sororis  ducere  ^uis 
^potest,  quamvis  quarto  gradu  smt. 
<Cuju8  enim  filiam  uxorem  ducere 
non  licet,  ejus  neque  neptem  per- 
mittitur.  Ejus  vero  mulieris,  quam 
pater  tuus  adoptavit,  filiam  non 
videris  impediri  uxorem  ducere,  quia 
neque  naturali  neque  civiU  jure  tibi 
oonjungitur. 


3.  A  man  may  not  marry  the 
daughter  of  a  brother  or  a  sister,  nor 
the  granddaughter,  although  she  is  in 
the  fourth  degree.  For  when  we  may 
not  marry  the  daughter  of  any  person, 
neither  may  we  marry  the  grand- 
daughter. But  there  does  not  appear 
to  be  any  impediment  to  marrying  the 
daughter  of  a  woman  whom  your 
father  has  adopted  ;  for  she  is  not  con- 
nected with  you  either  by  natural  or 
civil  law. 


D.  xxiii.  2.  12.  4. 

In  thQ  direct  line  every  degree  represents  a  generation.  The 
son  is  in  the  first  degree  with  respect  to  his  father ;  the  grandson 
in  the  second  with  respect  to  his  grandfather.  In  the  collateral 
line  the  generations  are  taken  first  up  to,  and  then  down  from,  the 
common  ancestors.  For  instance,  first  cousins  are  in  the  fourth 
degree.  From  either  cousin  to  his  father  is  one  degree,  from  the 
father  to  the  grandfather  is  another,  from  the  grandfather  to  the 
father  of  the  other  cousin  is  a  third,  and  from  that  father  to  that 
cousin  is  a  fourth. 

The  marriage  of  a  man  with  his  brother's  daughter  had  been 
legalised  in  favour  of  Claudius  and  Agiippina  (Suet,  in  Claud.  26 ; 
Oai.  i.  62) ;  but  prohibited  by  Constantine.  (Cod.  Theod.  i.  2.) 
Marriage  with  a  sister  s  daughter  was  never  allowed. 

The  children  of  a  lawful  marriage  never  followed  the  family  of 
the  mother,  and  therefore,  though  she  was  adopted,  remained  as 
they  were  before.  But  of  course  a  daughter  could  not  have  mar- 
ried an  adopted  son's  son. 

4.    Duorum  autem  fratrum  vel  4.  The  children  of  two  brothers  or 

Bororum  liberi  vel  fratris  et  sororis    two  sisters,  or  of  a  brother  and  sister, 
jungi  possunt.  may  mskrry  together. 

D.  xxiii.  2.  3. 

The  marriage  of  first  cousins,  forbidden  by  preceding  emperors, 
had  again  been  legalised  by  Arcadius  and  Honorius.    (C,  v.  4. 19.) 

^5.  Item  amitam,  licet  adoptivam,  6.  So,  too,  a  man  may  not  marry 

uxorem  ducere  non  Ucet,  item  ma-    his  paternal  aunt,  even  though  she  is 
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terteraxn,  aoia  parentmn  loco  ha-  so  only  by  adoption ;  nor  his  maternal 
bentor.  Qua  ratione  vemxn  est,  aunt ;  because  they  are  regarded  as 
magnam  quoqae  aznitam  et  mater-  being  in  the  place  of  ascendants.  For 
teram  magnam  prohiberi  nzorem  the  same  reason,  no  person  may  marry 
ducere.  his  great-aunt,  either  paternal  or  ma- 

ternal. 

Gai.  L  62  ;  D.  xxiii.  2.  17.  2. 

It  was  of  course  only  possible  to  be  in  the  same  family  with 
an  adopted  aunt  on  the  father's  side.  A  mother's  sister  by  adop- 
tion would  be  in  the  family  to  which  the  mother  belonged  by 
birth,  whereas  the  nephew  would  be  in  the  family  of  the  father, 
and  therefore  adoptivam  is  added  to  amitam  only,  not  to  matev' 
teram. 

Every  person  in  the  first  degree  from  a  common  ancestor  was 
considered,  so  far  as  regarded  marriage,  in  the  position  of  that 
ancestor.     Thus  an  aunt,  being  in  the  first  degree  irom  the  grand- 
father, the  common  ancestor,  was  looked  upon  as  standing  in  the     j 
place  of  that  grandfather  (parentis  loco  hahetv/r),  and  could  not  ^"^^    < 
therefore  marry  her  nephew.     A  cousin  would  be  in  the  second  / 

degree  from  the  common  ancestor,  and  therefore  proximity  would 
not  be  a  bar  to  the  union. 


6.  Aj||[ni]^tis  quoque  «Xfi&S£^ 
tione  quSundam  nuptiis  absti- 
nere  necesse  est.  Ut  ecce  privignam 
aut  niurum  uxorem  ducere  non  licet, 
quia  utrseque  filisB  loco  sunt.  Quod 
scilicet  ita  accipi  debet,  si  fuit 
nurus  aut  privigna :  nam  si  adhuc 
nurus  est,  id  est  si  adhuc  nupta 
est  filio  tuo,  alia  ratione  uxorem 
eam  ducere  non  poteris,  quia  esulem 
dnobus  nupta  esse  non  potest :  item 
si  adhuc  privi^a  tua  est,  id  est  si 
mater  ejus  tibi  nupta  est,  ideo  eam 
uxorem  ducere  non  poteris,  quia 
duas  uxores  eodem  tempore  habere 
non  Ucet 


6.  There  are,  too,  other  marriages 
from  which  we  must  abstain,  from 
regard  to  the  ties  created  by  marriage ; 
for  example,  a  man  may  not  marry  his 
wife's  daughter,  or  his  son's  wife,  for 
they  are  both  in  the  place  of  daughters 
to  him  ;lbut  this  must  be  understood 
to  meaii  those  who  have  been  our  step- 
daughters ot  daughters-in-law ;  for  if 
a  woman  is  still  your  daughter-in-law, 
that  is,  if  she  is  still  married  to  your 
son,  you  cannot  marry  her  for  another 
reason,  as  she  cannot  be  the  wife  of 
two  persona  at  once.  And  if  your  step- 
daughter is  still  vour  stepdaughter, 
that  is,  if  her  mower  is  still  married 
to  you,  you  cannot  marry  her,  because 
a  person  cannot  have  two  wives  at  the 
same  time. 

Gai.  L  G8. 

AffinUas  is  the  tie  created  by  marriage  between  each  person 
of  the  married  pair  and  the  kindred  of  the  other. 

7.  Socrnm  quoque  et  novercam  7.  Again,  a  man  is  forbidden  to 

prohiblnnsr  est  uxorem  duc^ie,  quia  marry  his  wife's  mother,  and  his  father's 

matris  loco  sunt.    Quod  et  ipsum  wife,  because  they  hold  the  place  of 

dissolutajifiQUimadfinitateprocedit;  mothers  to  him;  a  prohibition  which 

alioqnin  si  adhuc  noverca  est,  id  can  only  operate  when  ihe  affinity  is 

M  R  Bdhuo  patri  tuo  nupta  est,  dissolved ;  for  if  vour  stepmother  is 

communi  jure  impeditur  tibi  nubere,  still  your  stepmouier,  tiiat  is,  if  she  is 

quia  eadem  duobus  nupta  esse  non  still  married  to  your  father,  she  would 

potest :  item  si  adhuc  soorus  est,  id  be  prohibited  from  marryinff  you  by 

est  81  adhtio  filia  ejus  tibi  napta  est,  the  conmion  mle  of  law,  whion  f orbidis 

d2 
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ideo  impedimittir  nuptife,  quia  duas    a  woman  to  have  two  hnsbands  at  the 
nxores  nabere  non  potes.  same  time.     So  if  your  wife's  mother 

is  still  your  wife's  mother,  that  is,  if 
her  daughter  is  still  married  to  you, 
you  camiot  marry  her,  because  yon 
cannot  have  two  wives  at  the  same 
time. 

Gai.  L  63. 

The  Institutes  do  not  notice  the  marriage  of  a  brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbad  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  renewed 
by  Valentinian,  Theodosius,  and  Arcadius.     (C.  v.  5.  5.) 

8.  Mariti  tamen  filius  ex  alia  8.  The  son  of  a  husband  by  a  former . 
uxore  et  uxoris  filia  ex  alio  marito,  wife,  and  the  daughter  of  a  wife  by  a 
vel  contra,  matrimonium  recte  con-  former  husband,  or  the  daughter  of  a 
trahunt,  licet  habeant  fratrem  so-  husband  by  a  former  wife,  and  the  son 
roremve  ex  matrimonio  postea  con-  of  a  wife  by  a  former  husband,  may 
tracto  natos.  lawfully  contract  marriage,  even  though 

they  have  a  brother  or  sister  bom  of 
the  second  marriage. 

9.  8i  uxor  tua  post  divortium  ex  9.  The  daughter  of  a  divorced  wife 
alio  filiam  procreaverit,  hseo  non  est  by  a  second  husband  is  not  your  step- 
quidem  pnvigna  tua,  sed  Julianus  daughter ;  and  yet  Julian  says  we 
hujusmooi  nuptiis  abstinere  debere  ought  to  abstain  from  such  a  marriage, 
ait :  nam  nee  sponsam  filii  nurum  For  the  woman  betrothed  to  your  son 
esse  nee  patris  sponsam  novercam  is  not  your  daughter-in-law ;  nor  is  the 
esse,  rectius  tamen  et  jure  facturos  woman  betrothed  to  you  your  son's 
eos,  qui  hujusmodi  nuptiis  se  ab-  stepmother  ;  and  yet  it  is  more  decent 
stinuerint  and  more  in  accordance  with  law  to 

abstain  from  such  marriages. 

D.  xxiii.  2. 12. 1,  et  seq. 

The  aponaalia  constituted  in  no  way  a  binding  tie.  They 
were,  as  far  as  law  went,  mutual  promises  to  contract  a  tie. 
Sponaalia  an/nt  sponsio  et  repromissio  nuptiaru/m  futurarv/nt. 
(D.  xxiii.  1.  1.)  All  that  was  necessary  was,  that  the  parties,  and 
their  respective  patresfaTnilias,  should  consent,  and  that  the  be- 
trothed snould  have  attained  the  age  of  seven  years.  Either  party 
wishing  to  renounce  the  engagement,  which,  by  law,  was  always 
permissible,  could  do  so  by  announcing  the  wish  in  these  words' — 
comditione  tua  non  utor,  and  forfeiting  the  arrhce,  i.e.  thin^ 
given  as  earnest  or  security  that  the  promise  should  be  kept,  if 
any  had  been  given.  Hence  it  could  only  be  custom  founded  on 
a  respect  for  boni  mores  that  prevented  a  father  marrying  his 
son's  betrothed,  or  a  son  his  father's. 

10.  Ulud  certum  est,  serviles  10.  It  is  certain  that  the  relation- 
quoque  cognationes  impedimento  ships  of  slaves  are  an  impediment  to 
esse  nuptiis,  si  forte  pater  et  marriage,  if  the  father  and  daughter, 
filia  aut  frater  et  soror  manumissi  or  brother  and  sister,  as  the  case  may 
fuerint.  be,  have  been  enfranchised. 

D.  xxiii.  2.  14.  2. 

The  union  of  slaves,  conttubemiv/mj  was  not  recognised  in  law 
as  a  marriage,  but  still  the  law  did  not  permit  natural  ties  to  be 
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violated  in  the  case  of  slaves,  any  more  than  in  the  case  of  the 
issue  of  concubinage,  or  that  of  illicit  commerca  (C.  v.  4.  4.) 
Of  course  a  manumission  must  have  taken  place,  or  there  could 
be  no  question  of  nuptice  ;  but  if  slaves  were  freed,  then,  although 
competent  to  contract  a  marriage,  they  were  bound  by  the  ties  of 
blood,  and  could  not  marry  any  one  connected  with  them  by  close 
natural  relationship. 

11.  Sunt  et  alisB  persons,  qusB  11.  There  are  other  persons  sJso 
propter  diversas  rationes  nuptias  between  whom  mGkrriage  is  prohibited 
contrahere  prohibentur,  quas  in  H-  for  different  reasons,  whioh  we  have 
bris  digestorum  sen  pandectamm  ex  permitted  to  be  enumerated  in  the 
veteri  jure  ooUeotarum  enumerari  books  of  the  Digests  or  Pandects, 
permisimus.  colleoted  from  the  old  law. 

D.  xxiii.  2.  44.  pr.  and  1. 

The  reasons  referred  to  are  not,  like  the  preceding,  founded  on 
nearness  of  relationship  or  other  tie,  but  on  public  or  political 
grounds.  The  patres  and  plebs  could  not  intermarry  till  the  lex 
Canuleia.  (b.c.  444.)  (See  Introd.  sea  9.)  Nor  the  freebom  and 
freedmen  till  the  lex  Julia  et  Papia  Poppcea.  (a.d.  9.)  (D.  xxiii 
2.  23.)  This  law  prohibited  the  marriage  of  senators  with  freed- 
women,  but  allowed  that  of  other  freebom,  forbidding  at  the  same 
time  all  freebom  to  marry  actresses  or  women  of  openly  bad  char- 
acter. (D.  xxiii.  2.  41.)  Constantine  extended  the  prohibition  as 
regarded  persons  of  high  rank  to  marrying  freewomen  of  the 
lowest  class,  humiles  abjectceve  personce.  (C.  v.  27.  1.)  This  was 
repealed  by  Justinian.  (Nov.  117.  6.)  The  guardian  could  not 
marry  his  ward  before  she  was  twenty nsix  years  of  age,  unless 
betrothed  or  given  to  him  by  her  father.  (D.  xxiii.  2.  66.)  The 
governor  of  a  province  could  not,  while  he  held  his  office,  marry 
a  native  of  that  province  (D.  xxiii  2.  38.  57),  lest  he  should  abuse 
his  authoritv.  The  ravisher  could  not  marry  the  woman  he  vio- 
lated. (C.  IX.  13.  2.)  Nor  the  adulterer  his  accomplice.  (Nov. 
134.)     Nor  a  Jew  a  Christiaa     (C.  i  9.  6.) 

While  the  distinction  between  Latini  (colonicurii)  and  civea 
remained  in  force,  a  citizen  had  not  connubium,  and  therefore 
could  not  contract  jtistce  nuptice,  with  a  Latina  or  a  peregrina 
unless  he  received  permission  from  the  emperor  to  contract  juatce 
nuptice  with  such  a  person,  a  permission  which  Qaius  tells  us  was 
often  accorded  to  veterans.  (Qai.  i  57  ;  Ulp.  Reg.  v.  4.)  But 
the  unauthorised  union  of  a  citizen  with  a  Latina  or  peregrina 
was  recognised  as  matrimonium,  though  not  as  jvstce  nuptice. 
The  wife  was  termed  in  such  a  case  injuata  uxor.  None  of  the 
rules  of  law  as  to  patria  poteetaa  and  doe  applied  to  such  a 
union,  but  the  breach  of  the  tie  would  be  looked  on  as  adultery. 
<D.  xlviii  5.  13.  pr.  1.) 

12.  Si  adversus  ea,  ^us  dizimus,  12.  If  persons  unite  themselves  in 
«liq[ui  coierint,  neo  vur  nee  uxor  contravention  of  the  rules  thus  laid 
seo  nuptia  neo  matrimonium  neo  down,  there  is  no  husband  or  wife,  no 
do8  intellegitar.    Itaque  ii,  qui  ex  nuptials,  no  marriage,  nor  marriage 
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eo    ooitu   nasotmtiir,  in   potestate  portdon,  and  the  children  bom  in  such 

patris    non   snnt,  sed   tafes    sunt,  a  connection  are  not  in  the  power  of 

quantum    ad    patriam    potestatem  the  father.    For,  with  regard  to  the 

pertinet,  qnales  sunt  ii,  qnos  mater  power  of  a  father,  they  are  in  the 

yulgo  concepit    Nam  nee  hi  patrem  position  of  children  conceived  in  pro- 

habere  inteUeguntur,  cum  his  etiam  stitution,  who  are  looked  upon  as  having 

y      incertus     est :    unde     solent    filii  no  father,  because  it  is  uncertain  who 

spurii  appellari,  vel  a  Greoa  voce  he  is ;  and  are  therefore  called  spuriiy 

^asi  a'fropadi;^  concepti,  vel  quasi  either  from  a  Greek  word  (nropddfjv, 

Boi^pet^tre  ^ih,l  Sequitur  er^o,  ut  meaning  '  at  hazard,'  or  as  being  sine 

et  dissoluto  talrcoitu  nee  dotis  ex-  patrem  without  a  father.    On  the  disso- 

actioni  locus  sit.     Qui  autem  pro-  lution,  therefore,  of  such  a  connection, 

hibitas     nuptias    coeimt,    et    alias  there  can  be  no  claim  made  for  the 

poenas  patiuntur,   qusB  saoris  con-  demand  of  a  marriage  portion.     Per- 

stitutionibus  continentur.  sons  who  contract  prohibited  marriages 

are  liable  also  to  further  penalties  set 
forth  in  our  imperial  constitutions. 

Gai.  L  64 ;  D.  L  6.  23 ;  D.  xxiii.  2.  52. 

Under  the  head  of  atuprum  the  Romans  included  every  union 
of  the  sexes  forbidden  oy  morality.  Different  punishments 
awaited  the  guilty  according  to  the  degree  of  crime  implied  in  the 
union.  (Cod.  v.  5. 4.)  But  the  law  recognised  and  regulated  in  con- 
cubinage (concubinattba)  a  permanent  cohabitation,  though  with- 
out the  sanction  of  marriage,  between  parties  to  whose  marriage 
there  was  no  legal  obstacle.  In  every  case  where  such  an  obstacle 
existed,  unless  the  obstacle  was  one  merely  founded  on  public 
policy,  such  as  that  of  being  governor  of  a  province,  who  was  not 
permitted  to  marry  a  native  of  that  province,  the  law  inflicted  a 

Eunishment  on  parties  cohabiting  in  defiance  of  law.  During  the 
kter  Empire,  the  chief  incident  of  the  Roman  concubinatu8y 
which  was  so  far  restricted  that  a  man  could  not  have  two  con- 
cubines at  once,  or  a  wife  and  a  concubine,  was,  that  the  children 
could  be  legitimatised,  and  so  placed  on  a  footing  with  the 
offspring  of  a  legal  marriage.  (See  next  section.)  Between  the 
formation  of  such  a  union,  and  the  contracting  of  a  legal  marriage^ 
there  seems  to  have  b^en  no  difference  except  what  rested  in 
the  intention  of  the  parties.  If  two  persons  lived  together,  it  was 
the  intention  with  which  they  did  so  that  decided  whether  the 
union  was  concubinage  or  marriage.  Concubinam  ex  sola  anvmi 
deatinatione  cestima/ri  oportet  (D.  xxv.  7.  4.)  If  there  was  no 
affectio  ma/ritalis,  no  intention  to  treat  the  woman  as  a  wife,  she 
was  not  a  wife.  Of  course,  practically,  the  question  of  consent 
was  seldom,  if  ever,  left  doubtful.  Generally  speaking,  an  instru- 
ment fixing  the  amount  settled  respectively  by  the  husband  and 
wife,  was  drawn  up,  and  the  consent  was  publicly  given  in  the 
presence  of  friends.  And  as  concubinage  was  a  dishonourable 
state,  the  presumption  in  favour  of  marriage,  when  the  woman 
was  of  honest  parentage  and  of  good  character,  was  very  strong. 
To  the  union  of  concuoinage  none  of  the  incidents  of  marria.ge 
attached.  No  dos  could  be  asked  for,  no  donatio  was  made  by 
the  man :  the  children  were  not  in  the  power  of  the  father. 
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In  a  legal  marriage,  without  conventioinrrianwm,  the  marriage 
portion  of  the  wife  {doa)  belonged  to  the  husband  during  the 
continuance  of  the  marriage.  In  early  times  his  power  over  the 
do8  was  unrestricted,  but  afterwards  successive  limitations  of  this 
power  were  introduced.  (See  Bk.  ii.  Tit.  7.  8 ;  Tit.  8.  pr.)  The 
settlement  on  the  wife  by  the  husband  {donatio  propternuptias) 
belonged,  during  the  marriage,  to  the  wife,  but  was  managed 
by  the  husband.  (See  Bk.  ii.  Tit.  7.  3.)  Divorce  was  always 
permitted  if  either  party  ceased  to  wish  to  preserve '  the  tie  of 
marriage,  which  was  only  looked  on  as  a  contract  resting  on  mutual 
consent.  A  woman  in  manu  could  not  divorce  herself  from  her 
husband,  while  a  woman,  not  in  manu  but  in  the  potestas  of  her 
father,  might  be  divorced  from  her  husband  by  her  father,  though 
Marcus  Aurelius  forbad  the  father  to  exercise  his  power  except 
for  some  grave  reasons.  (Cod.  v.  17.  5.)  Unless,  however,  both 
parties  consented  to  a  divorce,  heavy  penalties  were  attached  to 
its  being  insisted  on  by  one  alone,  unless  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  conduct 
(Cod.  V.  17.  8),  could  be  shown  to  exist ;  and,  by  the  lex  Julia  de 
adulteriis,  the  fact  of  repudiation  had  to  be  established  by  the 
presence  of  seven  citizens  as  witnesses,  and  a  libellua  repudii. 
After  the  divorce  either  party  might,  after  a  fixed  interval,  marry 
again,  until,  at  a  late  period  of  Roman  law,  this  power  of  re- 
marriage was  curtailed  By  the  Theodosian  code.  (Cod.  Th.  iii.  16. 2.) 

13.  Aliquando  autem  evenit,  nt  13.  It    sometimes    happens    that 

liberj  qoidem  statim,  ut  nati  sunt,  children  who  at  their  birth  were  not  in 

in  potestate    parentmn  non  fiant,  the  power  of  their  father,  are  brought 

postea  autem  redigantur  in  potes-  under  it  afterwards.     Such  is  the  case 

tatem.      Qualis    est    is,    qui    dum  of  a  natural  son,  who  is  given  to  the 

naturalis  fuerat,  postea  curie  datus  curia^  and  then  becomes  subject  to  his 

potestati  patris  subioitur.    Nee  non  father's  power.    Again,  a  child  bom  of 

18,  qui  a  muliere  libera  procreatus,  a  free  woman,  with  whom  mGkrriage 

cujus   matrimonium    minime   legi-  was  not  prohibited  by  any  law,  but 

bus    interdictum     fuerat,    sed     ad  with  whom  the  father  only  cohabited, 

quam  pater  consuetudinem   habu-  will  likewise  become  subject  to  the 

erat,  postea  ex  nostra  constitutione  power  of  )iis  father  if  at  any  time  after- 

dotalibusinstrumentiscompositiSjin  wards  dotal  instruments   are    drawn 

potestate  patris  effioitur :  quod  et  up  according  to  the  provisions  of  our 

alii  si  ex  eodem  matrimonio  fuerint  constitution.     And  this  constitution 

procreati,  similiter  nostra  constitutio  carries  with  it  the  same  result  as  to 

prsebuit.  any  other  children  who  may  be  subse- 
quently born  of  the  same  marriage. 

Gai.  i.  66 ;  0.  v.  27. 10. 

By  legitimation  the  offspring  of  concubinage  were  placed  in 
the  position  of  liheri  legitimi,  and  this  was  effected  in  three  ways : 
1.  By  oblation  to  the  curia;  2.  By  the  subsequent  marriage  of 
the  parents  ;  and  3.  By  a  rescript  of  the  emperor,  a  mode  intro- 
duced by  Justinian  in  the  74th  Novel.  The  curia  was  the  class 
from  which,  in  provincial  towns,  the  magistrates  were  eligible. 
To  be  a  member  was  a  distinction,  but  an  onerous  one,  from  the 
expenses  and  burdens  attached  to  the  position.  In  order  to  prevent 
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the  order  decaying  through  unwillingness  to  incur  the  expenses 
attending  it,  Theodosius  and  Valentinian  permitted  citizens, 
whether  themselves  members  of  the  curia  or  not,  to  present  their 
children  bom  in  concubinage  to,  and  make  them  members  of,  the 
order  (Cod.  v.  27.  3),  by  which  they  became  legitimate,  and  the 
heirs  of  their  father.  This  mode  of  legitimation,  which  could, 
of  course,  only  be  adopted  when  the  parents  were  rich,  did  not, 
however,  make  the  children  complete  members  of  the  father's 
family.  They  became  his  legitimate  children,  but  gained  no- 
new  relationship  or  right  of  succession  to  any  other  member  of 
his  family.     (C.  v.  27.  9.) 

ConstjBintine  first  established  that  natural  children  should  be 
made  legitimate  by  the  subsequent  marriage  of  their  parenta 
Justinian  required  that  at  the  moment  of  conception  the  parents 
should  have  been  capable  of  a  legal  marriage ;  that  an  instru- 
ment settling  the  dos  (inatrumentum  dotale),  or,  at  least,  attest- 
ing the  marriage  {instrvmientum  nuptiale),  should  be  drawn 
up,  and  that  the  children  should  ratify  the  legitimation,  for  no 
one  was  made  legitimate  against  his  will     (Nov.  89.  11.) 

If  the  mother  was  dead  or  had  disappeared,  and  the  marriage 
was  thus  impossible,  Justinian  enacted  Uiat  the  natural  children 
(if  there  was  no  legitimate  one)  might,  by  an  imperial  rescript, 
be  placed  in  the  position  they  would  have  held  it  the  marriage 
had  taken  place ;  and  this  rescript  mi^ht  be  given  to  the  children 
after  the  father's  death,  if  the  father,  by  his  testament,  expressed 
his  wish  to  that  effect     (Nov.  89.  9.  10.) 

The  readings  of  the  last  sentence  of  the  text  are  very  various, 
and  Huschke  inserts  non  before  fuerint  procreati ;  but  the 
meaning  of  the  passage  would  then  be  so  obscure  that  it  seems 
necessary  to  retain  the  reading  adopted  in  most  texts. 
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Non  Bolom  tamen  natursJes  li-  Not  only  are  our  natural  children, 

beri'  secundum  ea,  quse  diximus,  in    as  we  have  said,  in  opr  power,  but 
potestate  nostra  sunt,  venmi  etiam    those  also  whom  we  /dfdopt. 
ii,  quos  adoptamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see  Introd. 
sec.  42)  was  to  place  the  person  adopted  exactly  in  the  position  he 
would  have  held  had  he  been  bom  a  son  of  the  person  adopting 
him.  All  the  property  of  the  adoptive  son  belonged  to  his  adop- 
tive father.  The  adoptive  son  was  heir  to  his  adoptive  father,  if 
intestate,  bore  his  name  (retaining,  however,  the  name  of  his  own 
gens  with  the  change  of  -us  into  -anvs,  as  Octavius,  Octavianus), 
and  shared  the  sacred  rites  of  the  family  he  entered. 

Naturalea  libeH  is  here  opposed  to  adoptivi,  not,  as  in  the 
last  Title,  to  legitimi. 
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L  Adoptio  autem  duobus  modis  1.  Adoption  takes   place  in   two 

Ifit,  aut  principali  rescripto  aut  im-  ways,  either  hf  imperial  rescript,  or 

perio  magistratns.   Imperatoris  auc-  by  the  authority  of  the  magistrate, 

toritate  adoptamus  eos  easve,  qui  The  imperifid  rescript  gives  power  to 

qusBve  sui  juris  sunt.    Quae  species  ado^t  persons  of  either  sex  who  are 

adoptionis  dicitur  adrogatio.     Im-  nci^un^;  and  this  species  of  adoption 

perio   magistratus    adoptamus   eos  is  called  arrogation.    By  the  authority 

easve,  qui  queeve  in  potestate  pa-  of  the  magistrate  we  may  adopt  per- 

rentimi  sunt,  sive  primiun  gradum  sons  of  either  sex  in  the  power  of  an 

liberorum  optineant,  qualis  est  filius  ascendant,  whether  in  the  first  degree, 

filia,  sive  inferiorem,  qualis  est  nepos  as  sons  and  daughters,  or  in  an  inferior 

neptis,  pronepos  proneptis.  degree,    as    grandchildren    or    great- 
grandchildren. 

Gai.  I  98,  99. 

A  public  character  was  always  attached  in  ancient  Roman  law 
to  so  important  an  alteration  in  families  as  adoption.  (See  Introd. 
flee.  42.)  The  sanction  of  the  cv/rice  was  probably  necessary  to 
its  validity,  when  the  family  of  a  member  of  the  cv/rice  was 
aflfected.  If  the  person  adopted  was  sui  juris,  his  entry  into  a 
new  family  (arrogatio)  was  jealously  watched,  as  the  pontifices 
would  never  allow  it  where  there  was  any  likelihood  of  the  sacred 
rites  of  the  family  he  quitted  becoming  extinct  by  his  departure 
from  it.  The  form  of  gaining  the  consent  of  the  cv/rice  was  even 
<X)ntinued  when  the  cv/rice  were  only  represented  by  thirty  lictors, 
until  the  rescript  of  the  emperor  was  substituted  as  a  means  of 
eflfecting  arrogations. 

What  were  the  formsof  arrogation,  when  neitherthe  personarro- 
gated  nor  the  person  arrogating  belonged  to  the  body  of  the  cv/rice, 
we  have  no  certain  knowledge ;  but  we  may  guess  that  arrogation 
was  effected  by  a  fictitious  suit,  in  which  the  person  arrogated  was 
claimed  as  thechild  of  the  arrogator,and  let  judgment  go  by  default 

If  the  person  adopted  was  under  the  power  of  another,  the 
person  unoer  whose  power  he  was  had  to  release  him  from  that 
power,  which  he  did  by  selling  him  (mancipatio)  three  several 
times,  which  destroyed  his  own  patria  potestas  (see  Introd.  sec. 
42),  and  then  giving  him  up  to  the  adoptm^  parent  by  a  fictitious 
process  of  law,  called  *  in  jure  cessiol  in  which  he  was  claimed  and 
acknowledged  as  the  child  of  the  person  who  adopted  him,  and 
pronounced  to  be  so  by  the  magistrate  before  whom  the  proceeding 
was  held  {imperio  magistratus).  The  word  adoptio  was  common 
to  both  processes,  both  to  arrogatio,  said  by  Qaius  to  be  derived 
from  rogo,  because  the  consent  of  the  person  arrogating,  of  the 
person  arrogated,  and  of  the  populus,  was  asked  (Qai.  i.  99), 
and  to  adoptio  in  its  more  limited  sense  of  the  adoption  of  a  person 
not  sv/i  juris.  For  the  ceremonies  previously  required  for  the 
adoption  of  a  person  alieni  juris,  Justinian  substituted  the  simple 
proceeding  oi  executing,  in  presence  of  a  magistrate,  a  deed, 
declaring  the  fact  of  the  adoption — the  parties  to  the  adoption, 
that  is,  llie  person  giving,  the  person  given,  and  the  person  re- 
ceiving, being  personally  present  to  give  their  consent.  But  it 
was  sufficient  if  the  consent  of  the  party  adopted  was  expressed  by 
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his  not  dedaring  his  dissent — noil  contradicente.    (C.  viiL  48. 11 ; 
Tit.  12.  8.) 

2.  Bed  hodie  ez  nostra  consti-  2.  But  now.  hj  onr  constitution, 
tntione,  com  filinsfmniKas  a  p^re  when  a /i/tu#/am»/taf  is  givenin  adop- 
natorali  extranes  persons  in  adop-  tion  by  his  natural  &ther  to  a  stranger, 
tionem  dator,  jnra  potestatis  natnr-  the  power  of  the  natural  father  is  not 
alis  pabis  minime  dissolruntor  nee  dissolved ;  no  ri^t  passes  to  the  adop- 
qnidquam  ad  patrem  adoptimm  tire  &ther,  nor  is  uie  adopted  son  in 
transit  nee  in  potestate  ejns  est,  his  power,  althon^  we  allow  such  son 
hcet  ab  intestato  jnra  soocessionis  the  ri^t  of  succession  to  his  adoptive 
ei  a  nobis  tribnta  soni.  Si  vero  &ther  dying  intestate.'  Bnt  if  a  natn- 
pater  natnralis  non  eztraneo,  sed  ral  father  should  give  his  son  in  adop- 
avo  filii  sui  matemo,  vel  si  ipse  tion  not  to  a  strainer,  but  to  the  son's 
pater  natnralis  fnerit  emancipatus,  maternal  grandfauer;  or,  supposing 
etiam  patemo,  vel  proavo  simili  the  naturid  father  has  been  emanci- 
modo  patemo  vel  matemo  filium  pated,  if  he  gives  the  son  in  adoption 
suum  dederit  in  adoptionem :  in  hoc  to  the  son's  paternal  grandfather,  or 
casu  quia  in  unam  personam  con-  to  the  son's  paternal  great-grandfather; 
currant  et  naturalia  et  adoptionis  or  if  the  natural  fauer  gives  the  son 
jura,  manet  stabile  jus  patris  adop-  in  adoption  to  the  son's  maternal  grand- 
tivi,  et  naturali  vinculo  copulatum  father,  then  in  these  cases,  as  the 
etlegitimo  adoptionis  modoconstric-  rights  of  nature  and  adoption  concur 
turn,  ut  et  in  nmilia  et  in  potestate  in  the  same  person,  the  power  of  the. 
hujusmodi  patris  adoptivi  sit»  adoptive  &ther,  knit  by  natural  ties 

and  strengthened  by  a  legal  form  of. 
adoption,  is  preserved  undiminished, 
so  that  the  adopted  son  is  both  in  the 
family,  and  in  tne  power,  of  his  adop- 
tive father. 

C.  viii.  4a  10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (C.  viii. 
48.  10)  completely  altered  its  character.  It  used  sometimes  to 
happen  under  the  old  law,  that  a  son  lost  the  succession  to  his  own 
father  by  being  adopted,  and  to  his  adoptive  father  by  a  subsequent 
emancipation.  Justinian  wished  to  remedy  this  effectually.  He 
therefore  provided  that  the  son  given  in  adoption  to  a  stranger, 
that  is,  any  one  not  an  ascendant,  should  be  in  the  same  position 
to  his  own  father  as  before,  but  gain  by  adoption  the  succession  to 
his  adoptive  father,  if  the  adoptive  father  died  intestate.  The 
adoptive  father  was  not,  however,  bound,  like  the  natural  father 
(Bk.  ii.  Tit.  18),  to  leave  him  a  share  of  his  property,  if  he  made 
a  will  In  this  kind  of  adoption,  which  commentators  have  termed 
the  adoptio  "minus  plenay  the  adoptive  son  still  remained  in  the 
family  of  his  natural  father ;  and  the  only  change  which  adoption 
caused  was,  that  he  acquired  a  right  of  succession  to  his  adoptive 
father,  if  intestate.     (Bk.  iii.  Tit.  1.  14.) 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to  regu- 
late the  effects  of  the  adoption,  and  the  adoption  in  this  case  was 
what  the  commentators  term  adoptio  plena.  The  adoptive  son 
entered  the  family  of  the  ascendant,  who  became  his  adoptive 
father.  A  grandson  was  not  naturally  in  the  same  family  with 
his  maternal  grandfather,  and  could  only  enter  the  family  of  his 
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maternal  grandfather  by  being  adopted.  If  he  had  been  bom  after 
his  father  had  been  emancipated,  he  would  not  be  in  the  same 
family  with  his  paternal  grandfather,  who  might  therefore  wish  to 
adopt  him.  It  was  even  possible  that  he  mi^t  be  adopted  by  his 
own  father ;  for  if  bom  before  his  father  was  emancipated,  his 
grandfather  might  have  emancipated  his  father  without  emancipat- 
ing him,  and  then  might  afterwards  have  given  him  in  adoption  to 
his  father. 

3.  Gum  autem  impubes  per  prin-  3.  When  any  one,  under  the  age  of 

oipsJe  rescriptum  aorogatur,  causa  puberty,  is  arrogated  by  imperial  re- 
oognita  adrogatio  permittitur  et  script,  the  arrogation  is  only  allowed 
exquiritur  causa  adrogationis,  an  when  inquiry  ^as  been  made  into  the 
honesta  sit  ezpediatque  pupiUo,  et  circum^auces  of  the  case.  Itisasked^ 
cum  quibusdam  condicionibus  ad-  what  is  the  motive  leading  to  the  arro- 
rogatio  fit,  id  est  ut  caveat  adro-  gation,  and  whether  the  arrogation  is 
gator  personsB  publicsB,  hoc  est  nonourable  and  expedient  for  the 
tobulario,  si  intra  pubertatem  pu-    pupil.    And  the  arrogation  is  alwaya 

Eillus  decesserit,  restituturum  se  made  under  certain  conditions:  the 
ona  iUis,  qui,  si  adoptio  facta  non  arrogator  is  obliged  to  give  security  to 
esset,  ad  successionem  ejus  venturi  a  public  person,  that  is,  a  notary,  that 
essent.  Item  non  alias  emancipare  if  the  pupil  should  die  within  the  age 
eos  potest  adrogator,  nisi  causa  of  puberty,  he  will  restore  all  the  pro- 
cognita  digni  emaucipatione  fuerint  perty  to  those  who  would  have  suc- 
et  tunc  sua  bona  eis  reddat.  Sed  ceeded  him  if  no  adoption  had  been 
et  si  decedens  pater  eum  exhereda-  made.  Nor,  again,  can  the  arrogator 
verit  vel  vivus  sine  justa  causa'eum  emancipate  the  person  arrogated,  un- 
emancipaverit,  jubetur  quartam  par-  less,  on  examination  into  the  case,  it 
tem  ei  suorum  bonorum  relinquere,  appears  that  the  latter  is  worthy  of 
videlicet  prsBter  bona,  que  ad  patrem  emancipation;  and  then  the  arroga- 
adoptivum  transtulit  et  quorum  com-  tor  must  restore  the  property  belong- 
moaum  ei  adquisivit  postca.  ing   to  the    person  he  emancipates. 

Also,  if  the  arrogator,  on  bis  death- 
bed, has  disinherited  his  arrogated  son,, 
or,  during  his  Hfe,  has  emancipated 
him  without  just  cause,  he  is  obliged 
to  give  up  to  him  the  fourth  part  of  all 
his  ^oods,  besides  what  the  son  brought 
to  Imn  at  the  time  of  arrogation,  or  haa 
acquired  for  hun  afterwards. 

Gal  i.  102;  D.  i.  7. 18;  D.  xxxviii.  6. 13. 

Formerly  neither  women  nor  children  under  the  age  of  puberty- 
could  be  arrogated.  Arrogation  was  first  permitted  m  the  case  of 
the  latter  by  Antoninus  Pius  (Ulp.  Reg,  viii.  5),  but  only  after  strict 
inquiry  had  been  made  into  the  circumstances  of  the  case.  When 
arrogation  by  imperial  rescript  was  introduced,  women  also  might 
be  arrogated.  (D.  i.  7.  21.)  Besides  the  general  inquiry  which 
took  place  in  every  case  of  adoption,  as  to  the  ages  of  the  parties, 
and  the  possible  injustice  to  other  members  of  the  family,  to  which 
the  introduction  of  a  new  member  might  give  rise,  in  the  case  of 
an  impubes  inquiry  was  made  whether  the  character  and  circum- 
stances of  the  proposed  arrogator  were  such  as  to  make  it  probable 
that  the  arrogation  would  be  beneficial  to  the  person  arrogated. 
Further,  certain  regulations  were  made,  designed  to  protect  the 
property  of  the  impubes,  which  were  briefly  as  follows : — 1.  If  the 
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arrogated  son  died  before  puberty,  the  arrogator  had  to  restore  the 
property  of  the  son  to  that  son's  natural  heirs.  2.  If  the  arrogated 
son  was  disinherited  or  was  emancipated  without  good  reason  before 
puberty,  the  arrogated  son  received  back  all  his  own  property,  and 
also  received  one-fourth  of  the  property  of  the  arrogator,  called  the 
quartaD,  Pii,or  quarta  Antonina,  as  having  beennrst  required  by 
that  emperor.  3.  If  the  son  was  emancipated  before  puberty  for  a 
good  reason,  the  son  received  his  own  property  from  tne  arrogator, 
but  nothing  mora  4.  Lastly,  if  the  arrogated  son,  on  attainmg 
puberty,  wished  to  rescind  the  arrogation,  he  was  at  liberty  to  do  so^ 
if  he  could  show  it  was  prejudicial  to  him.  Under  Justinian  arr6< 
gated  persons  and  persons  adopted  by  ascendants  were  treated  as 
cognati  in  the  succession  to  the  natural  father  (Bk.  iii.  Tit  5.  3) ; 
and,  in  the  intestate  succession  to  the  arrogated  son,  the  arrogator 
was  postponed  to  the  children  and  brothers  and  sisters  of  the  arro- 
gated son  (Bk.  iii.  Tit.  10.  2),  and  the  arrogator  had  only  the 
usufruct  of  the  property  of  the  arrogated  son  while  the  arrogated 
son  was  living. 

There  is  some  little  doubt  when  arrogation  was  first  made  per 
rescriptum  principals  However,  Ulpian  (Reg.  viii.  5)  expresses 
himself  too  plainly  to  admit  of  a  doubt  that  in  his  time  arrogation 
was  made  per  populum  (i.e.  by  the  curice  represented  by  lictors), 
and  not  by  impenal  licence.  He  further  adds,  that  arrogation  was 
only  made  at  Rome  (Reg.  viii.  4),  but,  of  course,  when  the  system 
of  permitting  it  by  imperial  rescript  was  adopted,  place  could  have 
nothing  to  do  with  arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  (tdbulce),  on  which  formal  acts  were  recorded. 


4.  Minorem  natu  non  posse  xna- 
jorem  adopt  are  placet :  adoptio  enim 
naturam  imitatur,  et  pro  monstro 
est,  ut  major  sit  filius  quam  pater. 
Debet  itaque  is,  qui  sibi  per  adroga- 
tionem  vel  adoptionem  nlium  facit, 
plena  pubertate,  id  est  decern  et 
octo  annis  prsecedere. 


4.  A  younger  person  oannot  adopt 
an  older ;  for  adoption  imitates  na- 
ture; and  it  seems  unnatural,  that  a 
son  should  be  older  than  his  father. 
Any  one,  therefore,  who  wishes  either 
to  adout  or  arrogate  a  son,  should  be 
the  elaer  by  the  term  of  complete 
puberty,  that  is,  by  eighteen  years. 


D.  i.  7.  15.  3 ;  D.  1.  7. 16;  D.  L  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there  was 
no  further  positive  rule  as  to  age ;  but  it  being  in  the  discretion 
of  the  emperor  to  allow  arrogation  or  not,  there  was  generally  a 
disposition  to  refuse  it  unless  the  person  who  wished  to  adopt  was 
of  such  an  age,  or  in  such  physical  circumstances,  as  to  make  it 
improbable  he  should  have  children  of  his  own.  (D.  L  7. 15.)  But 
unmarried  persons  might  adopt.     (D.  i.  7.  30.) 

The  legal  age  of  puberty  in  males  was  fourteen  ;  but  eighteen 
was  the  age  at  which  the  body  was  considered  to  be  fully  developed 
in  all  cases,  plena  pubertas, 

5,  Licet  autem  et  in  lociun  ne-  5.  But  a  person  may  adopt  another 

potis  vel  neptis  vel  in  locum  prone-    as  grandson  or  granddaughter,  great* 
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potis  vel  proneptis  vel  deinoeps  grandson  or  great-granddanghter,  or 
adoptare,  quamvis  filium  quia  non  any  other  descendant,  although  he  has 
habeat.  no  son. 

It  would  have  seemed,  without  express  enactment,  that  a 
person,  to  have  a  grandson  in  his  power,  must  have  or  have  had  a 
Bon,  as  the  sons  of  his  daughter  would  not  be  in  his  power.  But^ 
as  we  know,  the  maternal  grandfather  might  adopt.  With  re- 
spect to  the  degrees  of  marriage,  it  sometimes  made  an  important 
difference  whether  a  person  was  adopted  as  a  son  or  grandson. 
The  natural  (i.e.  non-adoptive)  granddaughter,  for  instance,  of 
the  person  adopting  would  be  cousin  or  niece  of  the  person 
adopted,  according  as  he  was  adopted  as  a  grandson  or  son,  and 
mignt  marry  him  in  the  one  case,  and  not  in  the  other. 

6.  Et  tarn  filiam  alienum  qnis  6.  A  man  may  adopt  the  son  of 
in  locum  nepotis  potest  adoptare,  another  as  his  grandson,  and  the  grand> 
qnam  nepotem  in  locum  filii.  son  of  another  as  his  son. 

7.  Sed  si  quis  nepotis  loco  adop-  7.  If  a  man  adopts  a  grandson  to 
tet,  vel  quasi  ex  eo  mio,  quern  habet  be  the  son  of  a  son  alrei^y  adopted^ 
jam  adoptatum,  vel  quasi  ex  illo,  or  of  a  natural  eon  in  his  power, ,  the 
quem  naturalem  in  sua  potestate  consent  of  this  son  ought  first  to  he 
habet :  in  eo  casu  et  filius  consen-  obtained,  that  he  may  not  have  a 
tire  debet,  ne  ei  invito  suus  heres  auus  heres  given  him  against  his  will, 
adgnascatur.  Sed  ex  contrario  si  But,  on  the  contrary,  if  a  grandfather 
avus  ex  filio  nepotem  dat  in  ad-  gives  in  adoption  his  grandson  by  a 
optionem,  non  est  necesse  filium  son,  the  consent  of  the  son  is  not 
consentire.  necessary. 

^  D.  L  7.  «.  10. 11 ;  D.  xxxiiL  L  16. 1. 

A  grandson  could  be  adopted  either  generally,  when  he  was 
supposed  to  be  the  issue  of  a  deceased  son,  and  so  was  sui  juris 
at  the  death  of  the  grandfather ;  or  specially,  as  the  son  of  a  par- 
ticular son,  in  which  case  he  came  under  that  son's  power  when 
the  grandfather  died.  The  grandfather  could  at  his  pleasure 
diminish,  but  could  not  add  to,  the  number  of  his  son's  family : 
because  otherwise  the  son  would  have  had  a  suua  heres  (see  In- 
trod.  sec.  77)  forced  on  him  against  his  will,  to  take  a  share  of 
his  property. 

8.  In  ^lurimis  autem  causis  ad-  8.  He  who  is  either  adopted  or  ar- 
similatur  is,  qui  adoptatus  vel  adro-  rogated  is  assimilated,  in  many  points, 
gatus  est,  ei,  qui  ex  legitimo  matri-  to  a  son  bom  in  lawful  matrimonv : 
monio  natus  est.  Et  ideo  si  quis  per  and  therefore,  if  anjr  one  adopts  by 
imperatorem  sive  apud  prsetorem  imperial  rescrip^,  or  if  he  adopts  be- 
vel apud  prsesidem  provincies  non  fore  the'prsBtor  or  the  prsBses  of  a  pro- 
extraneum  adoptaverit,  potest  eun-  vince,  any  one  who  is  not  a  stranger, 
dem  alii  m  adoptionem  dare.  he  can  afterwards  give  in  adoption  to 

another   the   person   whom   he   haa 
adopted. 

Gai.  i.  106. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  in  plv/rvmis  causis,  and  not  altogether  ;  because,  among 
other  differences,  if  the  adoptive  son  left  liis  adoptive  family,  he 
ceased  to  have  any  relationship  whatever  to  its  members;  but  the 
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natural  son  was  always  cognatua  to  his  own  blood  relations ; 
although,  by  emancipation  or  adoption,  he  might  cease  to  be 
agn^us  to  them. 

Under  Justinian's  legislation  the  person  adopting  a  stranger 
had  no  patria  potestaa  over  him  at  all,  and  therefore  could  not 
exercise  such  a  power  as  that  of  giving  his  adoptive  son  in  adop- 
tion to  another  person.  If  the  adoption  was  made  by  imperial 
rescript,  if,  that  is,  it  was  an  arrogation  that  took  place,  the  arro- 
gator  had  the  patria  potestaa  in  all  cases. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations 
created  by  it  were  entirely  at  an  end,. except  that  marriage  was 
forbidden  between  the  person  adopting  and  the  person  adopted. 
(See  Tit.  10.  1.)  In  omni  fere  jure,  finita  patria  adoptivi  potea- 
tate,  nullum  ex  vriatino  jure  retinetv/r  veatigiurri.  (D.  i.  7.  13.) 
But  the  tie  coula  never  again  be  renewed  between  the  same  per« 
sons.     (D,  i.  7.  37.  1.) 

9.  Sed  et  Ulud  utriusque  adop-  9.  It  is  a  rale  common  to  both 
tionis  commune  est,  quoA  et  hi,  qui  kinds  of  adoption,  that  persons,  al- 
generare  non  possont,  quales  sunt  though  incapable  of  procreating,  as, 
spadones,  adoptare  possunt,  castrati  for  instance,  impotent  persons,  may, 
autem  non  possunt.  but  those  who  jure  casio-ated,  cannot, 

adopt. 

Gal  I  103. 

The  distinction  was  drawn  because  it  was  considered  as  never 
perfectly  certain  that  the  {ormer  (apadonea)  would  not  at  some 
time  or  other  have  children  of  their  own. 

10.  FeminsB  quoque  adoptare  10.  Women,  also,  cannot  adopt; 
non  possunt,  quia  nee  naturales  11-  for  they  have  not  even  their  own  cuil- 
beros  in  potestate  sua  habent :  sed  dren  in  their  power;  but  by  the  indul- 
ex  indulgentia  principis  ad  solatium  gence  of  the  emperor,  as  a  comfort  for 
liberorum  amissorum  adoptare  pos-  the  loss  of  their  own  children,  they  are 
sunt.  allowed  to  adopt. 

QjLL  L  104  ;  C.  viii.  48.  5. 

Women  could  not  adopt,  because  the  meaning  of  adoption  was 
that  the  person  adopted  passed  into  the  patria  poteataa  of  the 
person  adopting.  The  adoption  mentioned  in  the  text  (which  was 
permitted  by  a  constitution  of  Diocletian  and  Maximian,  C.  viii. 
48.  5),  only  placed  the  adopted  children  in  the  same  relation  to 
the  woman  as  her  own  children  would  have  held.  She  gained 
nothing  like  patria  poteataa  over  them. 


11.  Illud  proprium  est  illius  adop- 
tionis,  qu8B  per  sacrum  oraculum  fit, 
quod  is,  qui  hberos  in  potestate  habet, 
si  se  adrogandum  dederit,  non  solum 
ipse  potestati  adrogatoris  subicitur, 
sed  etiam  liberi  ejus  in  ejusdem  fiunt 
potestate  tamquam  nepotes.  Sic 
enim  et  divus  Augustus  non  ante 
Tiberium  adoptavit,  quam  is  Ger- 
manicum    adoptavit:    ut    protinus 


11.  Adoption  by  the  rescript  of  the 
emperor  has  this  peculiarity.  If  a  per- 
son, having  children  under  his  power, 
should  give  himself  in  arrogation,  not 
only  does  he  submit  himself  to  the 
power  of  the  arrogator,  but  his  chil- 
dren are  also  in  the  arrogator's  power, 
being  considered  his  ffrandduldren. 
It  was  for  this  reason  uiat  Augustus 
did  not  adopt  Tiberius  until  Tiberius 


August!  nepoB  esse. 
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adoptione  facta  ine^iat  Germanious    had    adopted   Gennanicus ;    so   that 

directly  the  adoption  was  made,  Ger- 


manicuB    became    the    grandson    of 
Augustus. 

Gai.  1. 107. 


This  is  said  to  be  an  incident  of  arrogation  only,  because  when 
a  person  not  stu  jtm«  was  adopted,  his  children  were  not  in  his 
power,  and  so  he  could  not  transfer  them  to  the  power  of  his 
adoptive  father ;  into  which  they  only  came  after  the  death  of 
the  person  in  whose  power  their  own  natural  father  was. 

AH  the  property  of  the  person  arrogated  became,  before  Jus- 
tinian's time,  the  property  of  the  arrogator.  (See  Bk.  iii.  Tit.  10.) 
The  adoptive  son,  as  he  was  previously  in  the  power  of  his  natural 
father,  had  no  property  to  pass. 

12.  Apud  Catonem  bene  scrip-  12.  Gato,  as  we  learn  from  the 
turn  refert  antiquiteis,  send  si  a  ancients,  has  with  good  reason  writ- 
domino  adoptati  sint,  ex  hoc  ipso  ten,  that  slaves,  when  adopted  by 
posse  Hberari.  Unde  et  nos  eruditi  their  masters,  are  thereby  made  free, 
m  nostra  constitutione  etiam  eum  In  accordance  with  which  opinion,  we 
servum,  quem  dominus,  actis  inter-  have  decided  by  one  of  our  oonstitu- 
venientibus,  filium  suum  nomina-  tions,  that  a  slave  to  whom  his  master 
vent,  liberum  esse  constituimus,  by  a  solemn  deed  gives  the  title  of  son 
licet  hoc  ad  jus  filii  accipiendum  ei  is  therebj^  made  free,  although  he  does 
non  snfficit.  not  acquire  thereby  the  rights  of  a  80I)l 

C.  vii.  6. 10. 

It  is  doubtful  whether  slaves  could  be  adopted,  so  as  to  become 
members  of  the  family  of  the  person  adopting  them.  Aulus  Qel- 
lius  {Nod,  Attic,  v.  19)  says  that  the  majority  of  the  ancient  jurists, 
including  Sabinus,  held  that  they  could.  Theophilus  says  Cato 
was  of  the  contrary  opinion.  They  certainly  became  freedmen, 
and  never  irigenuiy  by  adoption ;  even  a  freedman  never  became 
ingenuvs  by  adoption  (D.  i.  7.  46),  and  he  could  only  be  adopted 
by  his  patron  (D.  I  7.  15),  and  on  a  good  ground,  such  as  the 
patron  having  no  children.     (C.  viiL  48.) 


Tit.  XII.    QUIBUS  MODIS  JUS  POTESTATIS  SOLVITUR 

Videamus  nimc,  quibus  modis  ii,  Let  us  now  inquire  in  what  ways 

qui  alieno  juri  subjecti  sunt,  eo  jure  persons  in  the  power  of  others  are 

hberantur.    Et  quidem  send  quem-  freed  from  it.    Mow  slaves  are  freed 

admodum  potestate  liberantur,  ex  his  from  the  power  of  their  masters  may 

intellegere  possumus,  quse  de  servis  be  learnt  from  what  we  have  already 

manumittendissuperiusexposuimus.  said    with    regard    to   manumission. 

Hi  vero,  qui  in  piotestate  parentis  Those  who  are  in  the  power  of  an 

sunt,  mortuo  eo  sui  juris  fiunt.    Sed  ascendant   become    sui  juris  at   his 

hoc  distinctionem  recipit.  Nam  mor-  death ;  a  rule,  however,  which  admits  of 

tuo  patre  sane  omnimodo  filii  filisBve  a  distinction.    For  when  a  father  dies, 

sui  juris  efficiuntur.    Mortuo  vero  his  sons  and  daughters  become  un- 

avo  non  omnimodo  nepotes  neptes-  doubtedly  sui  juris;  but  when  agrand- 

qne  sui  juris  fiunt,  sed  ita,  si  post  father  dies,  ms  grandchildren  do  not 
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mortem  ayi  in  potestatem  patris  soi  necessarily  become  9iU  juriif  but  only 
rccasuri  non  sunt :  itaque,  si  mori-  if  on  the  grandfather's  death  they  do 
ente  avo  pater  eorum  et  vivit  et  in  not  fall  under  the  power  of  their  fa&er. 
potestate  patris  sui  est,  tunc  post  Therefore,  if  theur  father  is  aliA^e  at 
obitom  avi  in  potestate  patris  sui  the  death  of  their  grandfather,  and 
fiont :  si  vero  is,  quo  tempore  avus  was  in  his  power,  then,  on  the  f;rand- 
moritur,  aut  jam  mortuus  est  aut  father's  death,  they  become  subject  to- 
eziit  de  potestate  patris,  time  hi,  the  power  of  their  father.  But,  if  at 
quia  in  potestatem  ejus  cadere  non  the  time  of  the  grandfather's  death 
possunt,  sui  juris  fiuni  their  father  is  either  dead,  or  has  al- 

ready passed  out  of  the  grandfather's 
power  by  emancipation,  fiien,  as  they 
cannot  &11  under  the  power  of  their 
father,  they  become  tuijurU, 

Gai.  i.  124-127. 

The  modes  in  which  the  patria  poteatas  was  ended  were— 
1.  The  death  of  the  parent ;  2.  The  parent  or  son  suffering  loss  of 
freedom  or  of  citizenship ;  3.  The  son  attaining  certain  dignities ; 
4.  Emancipation.    All  these  modes  are  treated  of  in  this  Titla 

1.  Cum  autem  is,  qui  ob  aliquod  L  Ifaman,oonyictedof  somecrime,. 
malefioium  in  insulam  deportatur,  is  deported  to  an  idand,  he  loses  the 
oivitatem  amittit,  sequitur  ut,  quia  rishts  of  a  Boman  citizen ;  whence  it 
eo  modo  ex  numero  civiiim  Boman-  follows,  that  the  children  of  aperson 
orum  tollitur,  perinde  ac  si  mortuo  thus  removed  from  the  list  of  Koman 
eo  desinant  Hberi  in  potestate  ejus  citizens  cease  to  be  under  his  power, 
esse.  Pari  ratione  et  si  is,  qni  in  exactly  as  if  he  was  dead.  Equally, 
potestate  parentis  sit^  in  insulam  if  a  son  is  deported,  does  he  cease  to 
deportatus  fuerit,  desinit  in  potes-  be  under  the  power  of  his  ascendant, 
tate  parentis  esse.  Sed  si  ex  mdul-  But,  if  by  the  favour  of  the  emperor 
gentia  principal!  restituti  fuerint,  per  any  one  is  restored,  he  regains  hia 
omnia  pristinum  statum  recipiunt.  former  position  in  every  respect. 

Gall  128. 

The  pcUria  poteatas  belonging  exclusively  to  citizens,  and 
being  necessarily  exercised  over  citizens,  when  a  parent  or  son  lost 
the  rights  of  citizenship,  or,  as  it  was  termed,  underwent  a  media 
capitis  deminutio  (see  Tit.  16. 2),ihepatriapote8ta8WSia  necessarily 
at  an  end.  (Ulp.  Reg.  x.  3.)  The  punishment  of  deportatio  in 
insulam  consisted  in  the  condemned  being  confined  within  certain 
local  bounds,  whether  really  those  of  an  island,  or  of  some  pre- 
scribed space  of  the  mainland,  and  being  considered  as  civilly 
dead,  deportatus  pro  mortuo  hahetur  (D.  xxxvii.  4.  10.  8),  and 
looked  on  as  peregrinus,  not  as  a  dvis.  (Ulp.  Reg.  x.  3.)  If  the 
condemned  was  recalled,  and  by  the  pardon  of  the  emperor  all  the 
effects  of  his  punishment  were  done  away,  he  was  saia  to  be  resti- 
tutus  in  integrum :  he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would  have 
held  had  he  never  been  deportatus,    (Cod.  ix.  51.  1.) 

The  subject  of  capitis  deminutio  is  resumed  in  Title  16  in 
connection  with  the  position  of  agnati  with  regard  to  tutorships. 

2.  Belegati  autem  patres  in  in-  2.  A  father  who  is  merely  relented 
Bulam  in  potestate  sua  liberos  re-    to  an  island,  still  retains  his  chudren 
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tincnt ;  et  e  contrario  liberi  relegati    in  his  power ;  and,  conversely,  a  child 
in  potestate  parentum  remanent.         who  is  relegated  still  remains  in  the 

power  of  his  father. 

D.  xlviiL  22.  4. 

The  relegatvs  was  merely  forbidden  to  leave  a  certain  spot, 
and  his  civil  statvs  was  in  no  way  altered.  (See  Ovid,  Trist  v.  11.) 

3.  Poense  servus  effectus  filios  3.  When  a  man  becomes  a  *  slave 
in  potestate  habere  desinit.  Servi  of  punishment,'  he  ceases  to  have  his 
autem  pcense  efficiuntur,  qui  in  sons  in  his  power.  Persons  become 
metcJlom  daumantur  et  qui  oestiis  *  slaves  of  punishment'  \. bo  are  con- 
subioiontor.  demned  to  the  mines,  or  exposed  to 

wild  beasts. 

D.  xlviii.  19.  17.  19. 

A  slave  had  no  legal  power  over  his  children ;  in  whatever 
way,  therefore,  a  father  became  a  slave,  he  lost  his  power  over  his 
children.  When  a  person  was  sentenced  to  work  in  the  mines,  or 
to  contend  with  wild  beasts  in  the  arena,  punishments  only  inflicted 
for  very  great  crimes,  he  became,  by  the  mere  operation  of  his 
sentence,  a  slave.  But  as  there  was  no  master  whose  slave  he 
could  be  considered,  it  was  said  that  he  became  the  slave  of  the 
punishment  (servvs  pcence). 

4.  Filiusfamilias  si  militaverit,  4.  A  son,  though  he  becomes  a 
vel  si  senator  vel  consul  fuerit  f actus,  soldier,  a  senator,  or  a  consul,  still 
manet  in  patris  potestate.  Militia  remains  in  the  power  of  his  father, 
enim  vel  consularia  dignitas  patris  from  which  neidier  military  service 
potestate  filium  non  uberat.  Sed  nor  consular  dignity  can  free  him. 
ex  constitutione  nostra  summa  pa-  But  by  our  constitution  the  supreme 
triciatus  dignitas  illico  ab  imperi-  dignity  of  the  patriciate  frees  the  son 
alibus  codicillis  prsestitis  a  patria  from  the  power  of  his  father  inune- 
potestate  liberat.  Quis  enim  patia-  diately  on  the  grant  of  the  imperial 
tur  patrem  quidem  posse  per  eman-  patent.  For  how  can  it  be  tolerated 
cipationis  modiun  susb  potestatis  that  a  father  should  be  able  to  eman- 
nexibus  filium  relaxare,  imperator-  cipate  his  son  from  the  tie  of  his  power^ 
iam  autem  celsitudinem  non  vsJere  and  that  the  majesty  of  the  emperor 
eum,  quem  sibi  patrem  elegit,  ab  should  not  be  able  to  release  from  the 
sJiena  eximere  potestate  ?  power  of  another,  one  whom  he  had 

chosen  to  be  a  father  of  the  state  ? 

D.  L  7.  3 ;  C.  xii.  3.  5. 

« 

Under  the  old  Roman  law  no  child  was  released  from  a  father's 
power,  by  having  any  dignity  or  oiBce,  except  that  of  a  fiamen 
dialiSf  or  a  vestal  virgin.  Persons  holding  either  of  these  offices, 
without  undergoing  any  capitis  deminutio,  or  ceasing  to  be  mem- 
bers of  their  father  s  family,  became  aui  jv/ris.  Justinian  conferred 
the  privilege  on  those  enjoying  the  dignity  of  the  patriciate,  and 
at  a  later  period  of  his  legislation  enlarged  the  number  of  dignities 
to  which  this  incident  was  attached ;  and  the  child  was  freed  from 
the  power  of  his  father  by  being  made  a  bishop,  a  consul,  qusdstor 
of  the  palace,  preetorian  praefect,  or  master  of  infantry  or  cavalry ; 
and,  in  general,  all  those  whose  dignity  exempted  them  from  the 
burdens  of  the  cv/ria  were  freed  m>m  the  power  of  their  father. 

E 
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(Nov.  31 ;  C.  X.  31.  66.)  When  under  Justinian's  legislation  a 
child  was  released  by  attaining  a  dignity,  he  still,  as  in  the  older 
law,  remained  a  member  of  his  father's  family,  and  enjoyed  all 
his  rights  of  succession  and  agnation.     (Nov.  81.  2.) 

C!onstantine  changed  the  meaning  of  patricius,  by  making  it 
a  title  of  the  highest  honour  conferred  onpersons  who  enjoyed 
the  chief  place  in  the  emperor's  esteem.  The  power  of  making 
patridi  was,  in  general,  used  very  sparingly  by  the  emperors, 
and  hence  the  title  became  an  object  of  ambition  even  to  foreign 
princes. 

5.  Si  ab  hostibus  oaptus  fuerit  5.  If  an  ascendant  is  taken  prisoner, 

parens,  quamvis  servus  bostium  fiat,  although  he  becomes  the  slave  of  the 

tamen  pendet  jus  liberorum  propter  enemy,  yet  his  paternal  power  is  only 

jus  postliminii :  quia  hi,  qui  ab  hos-  suspended,  owing  to  the  jus  postli- 

tibus  capti  sunt,  si  reversi  fuerint,  minii;  for  captives,  when  they  return, 

omnia  pristina  jura  recipiunt.    Id-  are  restored  to  all  their  former  rights, 

circo  reversus  et  liberos  habebit  in  Thus,  on  his  return,  the  father  will 

potestate,  quia  postliminium  fingit  have  his  chOdren  in  his  power:  for 

eum,  qui  captusest,  semper  in  civitate  the  poatliminium  supposes  that  the 

fuisse  :  si  vero  ibi  decesserit,  exinde,  captive  has  never  been  absent.    If, 

ex  quo  captus  est  pater,  filius  sui  however,  a  prisoner  dies  in  captivity, 

juris  fuisse  videtur.    Ipse   quoque  the  son  is  considered  to  have  been 

filius  neposve  si  ab  hostibus  captus  9ui  juris  from  the  time  when  his  father 

fuerit,  similiter  dicimus  propter  jus  was  taken  prisoner.    So,  too,  if  a  son, 

postliminii    jus    quoque    potestatis  or  grandson,  is  taken   prisoner,  the 

parentis  in  suspense  esse.    Dictum  power  of  the  ascendant,  by  means  of 

est  autem   postliminium  a  limine  thejti^pos^/imi'nn,  is  only  in  suspense, 

et  POST,  et  etun,  qui  ab  hostibus  The  term  po«^2mtmum  is  derived  from 

captus  in  fines  nostros  postea  per-  post  and  timen.   We  therefore  say  of  a 

venit,    postliminio   reversmn  recte  person  taken  by  the  enemy,  and  then 

dicimus.    Nam  liminasicutindomi-  returning  into  our  territory,  that  he 

bus  finem  quendam  faciunt,  sic  et  is  come  back  hy  postlimintwm.    For, 

imperii  finem   limen  esse    veteres  just  as  the  threshold  forms  the  boimd- 

voluerunt.    Hinc  et  limes  dictus  est  ary  of  a  house,  so  the  ancients  have 

quasi  finis  quidam  et  terminus.    Ab  termed  the  boundary  of  the  empire  a 

eo  postliminium  dictum,  quia  eodem  threshold.    Whence  limes,  also,  is  de- 

liimne    revertebatur,    quo    amissus  rived,  and  is  used  to  signify  a  boundary 

erat.      Sed  et  qui  victis    hostibus  and  limit.    Thence  comes  the  word 

recuperatur,  postliminio  rediisse  ex-  postliminium,  because  the  prisoner  re- 

istimatur.  turned  to  the  same  limits  whence  he 

had  been  lost.  The  prisoner,  also,  who 
is  retaken  on  the  defeat  of  the  enemy, 
is  considered  to  have  come  back  by 
postliminiwn. 

Gal  L  129;  D.  xlix.  15.  29.  3;  D.  xlix.  16.  26. 

By  the  jus  postliminii,  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk.  ii. 
Tit.  1.  17) ;  and  captives,  on  their  return  to  their  own  country, 
were  re-established  m  all  their  former  righta  When  the  captive 
returned,  all  the  time  of  his  captivity  was,  in  the  eye  of  the  law, 
blotted  out,  and  he  was  exactly  in  the  position  he  would  have 
held  if  he  had  not  been  taken  captive,  (D.  xlix.  15.  21.  6.)  The 
manner  of  his  return  was  quite  immaterial.  Nihil  interest  quo- 
modo  captivus  reversus  est    (D.  xlix.  15.  26.)    When  the  father 
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returned,  he  resumed  all  his  rights  over  his  property,  and  his 
patria  potestas  over  his  children ;  when  a  child  returned,  he  re- 
gained his  rights  of  succession  and  agnation,  and  at  the  same  time 
he  fell  again  under  the  patria  poteataa  of  his  father.  (D.  xJix. 
15.  14.)  If  the  captive  did  not  return  from  captivity,  the  law 
considered  him  to  have  died  at  the  moment  of  his  captivity  com- 
mencing, a  point  important  with  regard  to  testaments  (see  Bk.  iL 
Tit.  12.  5) ;  and  also  as  making  children  sui  juris,  and  giving 
them  all  property  acquired  by  them,  from  the  time  of  the  parent's 
captivity.  Gains  says  that  in  his  time  this  point  in  favour  of  the 
children  was  not  established  (Oai.  i.  129) ;  but,  at  any  rate,  it  was 
so  when  Ulpian  wrote.     (D.  xlix.  15.  18.) 

6.  Prseterea  emancipatione  quo- 
que  desinunt  liberi  in  potestate 
parentum  esse.  Sed  ea  emancipatio 
aiitea  quidem  vel  per  antiquam  legis 
observationem  procedebat,  quse  per 
iinaginarias  venditiones  et  interoe- 
denies  manxunissiones  celebrabatur, 
vel  ex  iinperiali  rescripto.  Nostra 
autem  providentia  et  Jioc  in  melius 
per  constitutionem  reformavit,  ut, 
fictione  pristina  explosa,  recta  via 
apud  compet^ntes  judices  vel  msL- 
gistratus  parentes  intrent  et  filios 
8U0S  vel  filias  vel  nepotes  vel  nep- 
tes  ac  deinceps  sua  manu  dimit- 
terent.  Et  tunc  ex  edicto  prsRtoris 
in  hujus  filii  vel  filise,  nepotis  vel 
neptis  bonis,  qui  vel  quae  a  parente 
manumissus  vel  manumissa  fuerit, 
eadem  jura  prsestantur  parenti,  quae 
tribuuntur  patrono  in  bonis  liberti : 
et  praeterea  si  impubes  sit  filius  vel 
filia  vel  ceteri,  ipse  parens  ex  manu- 
missione  tutelam  ejus  nanciscitur. 


6.  Children,  also,  oe€bse  to  be  under 
the  power  of  their  ascendants  by  eman- 
cipation. Formerly  emancipation  was 
effected,  either  by  adopting  the  pro- 
cess of  the  ancient  law,  consisting  of 
imaginary  sales,  each  followed  by  a 
maniunission,  or  by  imperial  rescript ; 
but  we,  in  our  wisdom,  have  intro- 
duced a  reform  on  this  point  by  one  of 
our  constitutions.  The  old  fictitious 
process  is  now  done  away  with,  and 
ascendants  may  now  appear  directiy  be- 
fore a  proper  judge  or  magistrate,  and 
free  from  their  power  their  children, 
or  sraudchildren  or  other  descendants. 
And  then,  according  to  the  prsBtorian 
edict,  the  ascendant  has  the  same  rights 
over  the  goods  of  those  whom  he 
emancipates,  as  the  patron  has  over  the 
goods  of  his  freedman.  And  further, 
if  the  children  emancipated,  whether 
sons  or  daughters  or  other  descen- 
dants, are  within  the  age  of  puberty, 
the  ascendant,  by  the  emancipation, 
becomes  their  tutor. 


Gai.  i.  132, 134;  D.  xxxviL  12.  1 ;  D.  xxvi.  4.  a  10;  C.  viii.  49.  5,  6. 

We  have  no  trace  of  any  other  form  of  giving  freedom,  in 
early  times,  than  that  of  emancipation.  In  the  law  of  the  Twelve 
Tables  we  find  it  laid  down, '  Si  pater  fiXiv/m  ter  vemumduit  (sells), 
fUiv^  a  patre  liber  eato '.  The  father  might  sell  his  son,  and  he 
would  then  be  in  the  mancipium  of  the  purchaser ;  but  when  the 
purchaser  freed  him,  the  son  would  fall  again  under  his  father's 

?3wer.  This  might  happen  over  and  over  again  ;  but  the  Twelve 
ables,  whether  making^  a  new  enactment,  or  sanctioning  an  old 
custom,  declared  that  after  a  third  sale  the  father  s  power  was  ex- 
tinguished for  ever.  This  may  perhaps  have  been  originally  in- 
tended as  a  kind  of  check  on  the  father  abusing  his  power  of 
selling  his  son,  and  have  been  afterwards  used  as  a  means  of 
giving  freedom  by  a  fictitious  sale ;  or  it  may  have  been  expressly 
enacted  in  the  Twelve  Tables  to  extinguish  all  doubts  whether  the 
custom  of  freeing  from  a  father's  power  by  three  sales  was  valid. 
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In  the  form  the  fictitious  sale  took  in  the  times  of  historical  cer- 
tainty, the  father  three  times  sold  his  son  to  a  fictitious  purchaser, 
who,  between  the  first  and  the  second  sale,  and  also  between  the 
second  and  the  third,  manumitted  the  son,  i.e.  discharged  him  from 
his  power  as  a  master  which  he  had  acquired  by  the  sale.  After  the 
thinl  sale,  the  son  was  in  the  tnancipium  of  the  fictitious  purchaser, 
and  if  this  purchaser  had  manumitted  him,  he  would  have  been 
the  son's  patron.  But  as  the  father  generally  wished  to  be  the 
patron  of  his  son,  the  relation  giving  him,  among  other  things, 
the  right  of  succeeding  to  the  son  if  intestate  and  childless,  the 
purchaser,  instead  of  manumitting  him,  resold  (remancipavit)  him 
to  the  father,  who  then  himself  manumitted  him,  and  became  his 
patron.  In  cases  where  the  fictitious  purchaser  manumitted  the 
third  time,  he  was  considered  as  a  trustee  for  the  father  of  all  the 
rights  of  patronage.  Originally,  an  express  contract  was  made, 
contracta  Jidtuciay  to  bind  the  purchaser  to  remancipate  or  to 
manumit,  reserving  the  rights  of  patronage  to  the  father,  as  the 
case  might  be ;  but  in  later  times  the  purchaser  was  considered 
bound  by  an  implied  contract,  and  the  praetorian  edict,  as  we 
learn  from  the  text,  secured  to  the  father  in  all  cases  the  rights 
of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it  was 
considered  by  a  strict  interpretation  of  the  term,  *  son,'  that  one 
sale  instead  of  three  was  sufficient  in  the  case  of  a  daughter  or 
grandchild.     (Gai.  i.  134,  1356.) 

Anastasius  (A.D.  503)  introduced  a  new  mode  of  freeing  the 
child  from  the  power  of  the  father.  The  emperor  issued,  in  cases 
where  he  thought  it  proper,  a  rescript  authorising  the  eman- 
cipation ;  and  this  rescript  being  registered  by  a  magistrate,  the 
consent  of  the  child,  if  of  age,  being  declared,  and  the  final  per- 
mission of  the  emperor  being  given,  the  process  was  complete: 
(C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  emancipa- 
tion, preserved  all  the  effects  which  the  process  had  had  under  the 
old  system  of  fictitious  sales.  Both  under  his  system  and  that  of 
Anastasius,  a  child  could  be  emancipated  in  his  absence,  which  was 
not  possible  in  the  times  when  the  old  forms  of  manumission  were 
strictly  observed. 

7.  Adiuonendi  autem  smnus,  li-  7.  It  is  also  to  be  observed,  that  & 

berum  esse  arbitrium  ei,  qui  filium  person   having   in  his  power  a  son^ 

et  ex  eo  nepotem  vel   neptem  in  and  by  that  son  a  grandson  or  grand- 

potestate  habebit,  filium  quidem  de  daughter,   may  emancipate    his   son, 

potestate   dimittere,   nepotem   vero  and  retain  in  his  power  his  grandson 

vel  neptem  retinere :  et  ex  diverso  or  granddaughter  ;  or,  conversely,  he 

filium  quidem  in  potestate  retinere,  may    emancipate    his    grandson    or 

nepotem    vero  vel    neptem  manu-  granddaughter,  and  retain  his  son  in 

mittere  (eadem  et  de  pronepote  vel  his  power  ;  and  the  same  may  be  un- 

pronepte    dicta  esse   intellegantur)  derstood  as  said  of  a  great-grandson, 

vel  omnes  sui  juris  eflScer'*  or  a  great-granddaughter :  or  he  may 

make  them  all  suijuris^ 

Gai.  i.  133. 
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8.  Sed  et  si  pater  filium,  quern  8.  If  a  father  has  a  son  in  his 
in  potestate  habet,  avo  vel  proavo  power,  8knd  gives  him  in  adoption  to 
naturali  (secundum  nostras  consti-  the  son's  natural  grandfather  or  great- 
tutiones  super  his^habitas  in  adop-  grandfather,  in  conformity  with  our 
tionem  dederit,  id  est  si  hoc  ipsum,  constitutions  enacted  on  this  subject, 
actis  intervenientibus,  apud  com-  that  is,  if  he  declares  his  intention  in 
petentem  judicem  msuiifestavit,  a  formal  act  before  a  competent  judge, 
prcesente  eo,  qui  adoptatur,  et  non  in  the  presence  and  without  the  dis- 
contradicente  nee  non  eo,  qui  adop-  sent  of  the  person  adopted,  and  also 
tat,  solvitur  ^uidem  jus  potestatis  in  the  presence  of  the  person  who 
patris  naturalis,  transit  autem  in  adopts,  then  the  right  of  paternal 
hujusmodi  parentem  adoptivum,  in  power  is  extinguished  as  to  the  natural 
cujus  persona  adop  tionem  pienis-  father,  and  passes  from  him  to  the 
simam  esse  antea  diximuB.  adoptive  father ;  with  regard  to  whom, 

as  we  have  before  observed,  adoption 
preserves  all  its  effects. 

C.  viii.  47.  11. 

The  adoptive  father  could  not  acquire  any  patria  poteatas  by 
fictitious  sales  ;  he  could  only  extinguish  that  or  the  natural  father. 
In  order  to  gain  it  himself,  he  had  recourse  to  another  fictitious 
process,  called  in  jure  cessio.  He  claimed  the  child  as  his  before 
a  magistrate,  and  the  natural  father  not  withstanding  the  claim, 
the  child  was  given  into  the  patria  potestas  of  the  adoptive 
father.  For  the  change  made  by  Justinian  in  the  law  of  adoption, 
see  Tit.  11.  1,  2. 

9.  niud  autem  scire  oportet,  quod,  9.  It  must  be  observed,  that,  if 
si  nurus  tua  ex  fiUo  tuo  conceperit  your  daughter-in-law  conceives  by  your 
et  filium  postea  emancipaveris  vel  son,  and  if  during  her  pregnancy  you 
in  adoptionem  dederis  prsBgnante  emancipate  your  son,  or  give  him  in 
nuru  tua,  nihilo  minus  quod  ex  ea  adoption,  the  child  will  be  bom  in 
nascitur,  in  potestate  tua  nascitur :  your  power ;  but  if  the  child  is  con- 
quod  si  post  emancipationem  vel  ceived  subsequently  to  the  emanci- 
adoptionem  fuerit  conceptum,  patris  pation  or  adoption,  he  is  bom  in  the 
sui  emancipati  vel  avi  adoptivi  power  of  his  emancipated  father,  or 
potestati  subicitur :  et  quod  neque  his  adoptive  grandfather.  Children, 
naturales  Uberi  neque  aaoptivi  ullo  natural  or  adoptive,  have  no  mecutis, 
psene  modo  possunt  cohere  parentem  or  almost  none,  of  compelling  their 
de  potestate  siia  eos  dunittere.  parents  to  free  them  from  their  power. 

Gal  i.  135,  137 ;  D.  L  7.  31,  33. 

The  rights  of  a  child  were  always  determined  by  reference  to 
the  moment  of  conception,  not  of  birth,  when  he  was  bom  injvsto 
matrimonio,  because  he  then  followed  the  condition  of  his  father. 
But  when  he  followed  the  condition  of  his  mother,  as  he  did  when 
he  was  bom  out  of  justuTn  matrimonium,  reference  was  had  to 
the  time  of  his  birth  (Qai.  i.  89),  or,  in  the  later  law,  to  the  time 
of  his  conception,  of  his  birth,  or  to  any  intermediate  time,  as 
might  be  most  favourable  to  him.     (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neqiue  ullopcene 
modo  only  occurred  where  the  father  attempted  to  make  a  base 
use  of  his  power  over  his  children,  or  abandoned  them  (C.  xi.  40. 
6 ;  viii.  62.  2) ;  or  when  a  person,  arrogated  under  the  age  of 
puberty,  on  attaining  that  age,  compelled  his  adoptive  father  to 
emancipate  him.     (D.  i.  7.  33.) 
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Tit.  XIII.    DE  TUTELIS. 

Transeamns  nnnc  ad  aliam  divi-  Let  us  now  proceed   to  another 

siouem.    Nam  ex  his  personis,  que  division.     Of  those  who  are  not  in 

in  potestate  non  sunt,  queedam  vel  the    power   of    an    ascendant,    some 

in  tutela  sunt,  vel  in  curatione,  quse-  are    under  a    tutor,    some    under    a 

dam  neutro  jure  tenentur.    Videa-  curator,  some  under  neither.    Let  us 

mus  igitur  de  his,  quse  in  tutela  vel  treat,  then,  of  those  persons  who  are 

in  curatione  sunt :  ita  enim  intel-  under  a  tutor  or  curator ;  for  we  shall 

legemus  ceteras  personas,  quse  neu-  thus  ascertain  who  are  they  who  are 

tro  jure  tenentur.     Ac   prius    di-  not  subject  to  either.    And  first  of 

spiciamus    de    his,   quse  in   tutela  persons  under  a  tutor, 
sunt. 

Gal  i.  142, 143. 

This  is  rather  a  subdivision  of  persons  aui  juris  than  another 
division  of  persons  generally.  There  were  some  persons  who 
were  exempt  from  the  patria  potestas,  and  yet  required  constant 
protection  and  assistance.  When  this  arose  from  youth,  or,  in  the 
old  law  of  Borne,  from  the  incapacity  supposed  always  to  attach 
to  females  {propter  animi  lemtatevi,  Qai.  i.  144),  the  protector 
was  called  a  tutor;  when  it  arose  from  mental  incapacity,  he  was 
called  a  curator.  The  two  offices  greatly  resembled  each  other ; 
but  there  was  one  leading  distinction  between  them.  The  tutor 
was  said  to  be  given  to  the  person  (Tit.  15.  4);  he  not  only  ad- 
ministered the  property  of  the  pupil,  but  he  also  supplied  what 
was  wanting  to  complete  the  pupil's  legal  character.  The  (yurator 
was  said  to  oe  given  to  the  property :  his  duty  was  exclusively  to 
see  that  the  person  under  his  care  aid  not  waste  his  goods.  (See 
Introd.  sec.  43.) 

1.  Est  autem  tutela,  ut  Servius  1.  Tutelage,  as  Servius  has  defined 
definivit,  jus  ac  potestas  in  capite  it,  is  an  authority  and  power  over  a 
libero  ad  tuendum  eum,  qui  propter  free  person,  given  and  permitted  by 
ffitatem  se  defendere  neqmt,  jure  the  civil  law,  in  order  to  protect  one 
civili  data  ac  permissa.  whose  tender  years  prevent  him  de- 
fending himself. 

D.  zzvL  1.  L 

By  a  free  person  is  meant  here  one  sui  juris.  The  power  of 
a  tutor  (potestds)  was  either  given  (data)  by  the  civil  law,  when 
it  devolved  on  the  next  of  kin,  or  allowed  (permissa),  hy  that 
law,  when  it  was  conferred  by  testament. 

2.  Tutores  autem  sunt,  qui  eam  '  2.  Tutors  are  those  who  have  this 
vim  ac  potestatem  habent,  exque  authority  and  power,  and  they  take 
re  ipsa  nomen  ceperunt.  Itaque  their  name  from  the  nature  of  their 
appellantur  tutores  quasi  tuitores  office;  for  they  are  called  tutors,  as 
atque  defensores,  sicut  aeditui  di-  being  protectors  {tuitores)  and  de- 
cuntur,  qui  eedes  tuentur.  fenders ;  just  as  those  who  have  the 

care  of  the  sacred  edifices  are  called 
xditui. 
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8.  PermisBOin  est  itaqne  parenti-  8.  Ascandants  may  give  tutors  by 

bus,    liberis  impuberibus,    quos  in  testament  to  such  of  their  children  as 

potestate  habent,  testamento  tutores  have  not  attained  th^  age  of  puberty, 

dare.    Et  hoc  in  filio  filiaque  omni-  and  are  under  their  power.    And  this 

modo    procedit ;    nepotibus    tamen  without  any  distinction  in  the  case  of 

neptibusque    ita    demum    parentes  all  sons  and  daughters.    But  grand- 

poBSunt  testamento  tutores  dare,  si  fathers  can  only  give  tutors  to  their 

post  mortem  eorum  in  patris  sui  grandchildren  when  these  will  not  fall 

potestatem  non  sint  reoasurL    Ita-  under  the  power  of  their  father  on  the              \ 

que  si  fiHus  tuus  mortis  tuse  tem-  death  of  the  grandfather.     Hence,  if              ^ 

pore  in  potestate  tua  sit,  nepotes  your  son  is  in  your  power  at  the  time 

ex  eo  non  poterunt  testamento  tuo  of  your  death,  vour  grandchildren  by 

tutorem  habere,  quamvis  in  potes-  that  son  cannot  have  a  tutor  appointed 

tate  tua  fuerint ;  scilicet  quia  mor-  them  by  your  testament,  although  they 

tuo  te  in  patris  sui  potestatem  re-  were  in  your  power ;  because,  at  your 

casuri  sunt.  decease,  they  will  fall  under  the  power 

of  their  father. 

Gai.  i.  144,  146. 

The  law  of  the  Twelve  Tables  said,  *  Uti  legaaait  super  pecunia 
tutelave  suce  rei,  ita  jus  eato  \  None  but  the  head  of  the  family 
could  appoint  a  tutor  by  testament,  and  for  none  but  children,  or 
descencteints  in  his  power,  who  were  included  in  the  term  sua  res. 
Further,  he  could  only  appoint  a  tutor  for  those  who,  on  his  death, 
became  sui  jwris^  and  were  under  age. 

4.  Cum  autem  in  compluribus  4.  Posthumous  children,  as  in  many 

aliis  causis  postumi  pro  jam  natis  other  respects,  so  also  in  tiiis  respect, 
habentur,  et  in  hac  causa  placuit  are  considered  as  already  bom  before 
non  minus  postumis  quam  jam  natis    the  death  of  their  fathers ;  and  tutors  . 

testamento   tutores    dari  posse,  si    may  be  given  by  testament  to  posthu'  y 

modo  in  ea  causa  sint,  ut,  si  vivis  mous  children,  as  well  as  to  cmildren 
parentibus  nascerentxur,  sui  et  in  already  bom,  provided  that  the  post- 
potestate  eorum  fierent.  humous  chUdren,  had  they  been  oorn 

in  the  lifetime  of  their  ascendant, 
would  have  been  9ui  heredes,  and  in 
their  ascendant's  power. 

Gai.  i.  147. 

It  was  a  maxim  of  Roman  law  that  nothing  could  be  ^ven 
by  testament  to  an  uncertain  person,  and  a  posthumous  child  was 
looked  on  in  this  light,  so  much  so  tiiat  he  could  not  be  heir,  nor 
take  a  legacy,  nor  have  a  tutor  appointed  by  will ;  afterwards  this 
was  so  far  modified  that  as  regarded  the  chief  of  his  family  he 
was  looked  on  as  if  bom  in  the  fath^'s  lifetime  {pro  jam  nato 
habebatv/r) ;  that  is,  the  ascendant  might  make  hmi  heir,  disin- 
herit him,* give  him  a  legacy,  or  appoint  a  tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a  stranger  was  capable  of  taking  under  a  testament.  (See 
note  on  Bk.  ii.  Tit  13.  1.)  The  words  in  compluribus  causis  are 
extracted  from  Qaius;  Justinian  left  no  point  of  difference  between 
theposthumouschildand  thechildbom  initsfather'slifetime.  (C.  vi. 
48.)  The  prqper  meaning  of  posthv/mus  is  *  bom  after  the  death 
of  a  person  .  under  special  legislation  it  received  the  artificial  sense 
of  '  bom  after  the  date  of  a  testament '.     (Bk.  ii  Tit.  13.  2.) 
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By  the  term  sui  heredea  were  meant  those  persons  who,  on 
the  death  of  the  head  of  the  family,  having  no  one  above  them  in 
the  line  of  ascent,  became  sui  jv/ria,  and  were  the  necessary  heirs 
of  the  deceased,  if  intestate.     (See  Introd.  sec.  77.) 

5.  Sed  si  emancipato  filio  tutor  5.  But,  if  a  father  gives  a  tutor  by 

A   patre    testamento   datus    fuerit,  testament  to  his  emancipated  son,  the 

<30]ifirmandus  est  ex  sententia  pre-  appointment  must  be  confirmed  by  the 

sidis  omnimodo,  id  est  sine  inqui-  sentence  of  tbe  prassea  in  all  cases, 

jsitione.  tbat  is,  without  inquiry. 

D.  xxvi  3.  1. 

The  emancipated  child,  not  being  in  the  power  of  his  father, 
could  not,  strictly  speaking,  be  subject  to  the  fathers  directions  as 
to  his  tutor ;  but  a  magistrate  had  power  to  carry  out  an  appoint- 
ment of  a  tutor  in  a  testament  if  there  was  only  this  technical  ob- 
jection to  be  surmounted.  The  wishes  of  a  father  were  considered 
so  sure  an  indication  to  the  magistrate  of  the  fittest  person  to  be 
tutor,  that  they  were  always  carried  out  without  examining  into 
the  suitability  of  the  appointment  (sine  inquiaitione),  unless 
some  change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi  8.  9.) 

A  father  could  appoint  by  testament  a  tutor  for  his  illegiti- 
mate children  if  he  left  them  property;  and  the  mother,  the 
patron,  and  indeed  a  stranger  who  instituted  as  heir  an  infant  aui 
juriSf  might  appoint  a  tutor  by  testament,  and  the  magistrate 
carried  out  the  appointment,  but  in  these  cases  not  until  he  had 
examined  all  the  circumstances  of  the  case.  (D.  xxvi.  2.  4.  and 
3.  4.)  The  husband  might  also  by  testament  appoint  a  tutor  to 
his  wife  in  manUy  or  give  her  the  option  of  fixing  on  a  tutor. 
(Gal  i.  148-154.) 


Tit.  XIV.  QUI  DARI  TUTORES  TESTAMENTO 

POSSUNT. 

Dari  autem    potest    tutor    non  Not  only  a  paterfamilias  may  be 

solum     paterfamilias,     sed     etiam    apnointed  tutor,  but  also  a  filius/a- 
fUiusfamilias.  milias. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a  public 
one,  as  the  tutor  supplied  what  was  wanting  to  the  persona  of  a 
citizen  ;  and  a  filiusfamilias  was  always  capable  or  holding  any 
public  offica     (D.  i.  6.  9.) 

Any  one  could  be  made  a  tutor  by  testament  with  whom  there 
was  the  testamenti /actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any 
one  who  had  the  rights  of  citizenship  sufficiently  to  enable  him 
to  go  through  the  peculiar  forms  of  Koman  law. 

Women  could  not  be  appointed  tutors  according  to  the  old  law, 
but  the  emperors  would  confirm  the  power  of  a  mother  named  by 
testament  tutor  of  her  children.     (D.  xxvi.  1.  18.) 
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1.  Sed  et  servus  proprius  testa-  1.  A  man  may  also  by  testament 
mento  cum  libertate  recte  tutor  appoint  as  a  tutor  his  own  slaie,  et 
dari  potest.  Sed  sciendum  est,  eum  the  same  time  gi\ang  him  his  Uberty. 
et  sine  libertate  tutorem  datum  tacite  But  it  must  be  observed  that  if  a 
et  libertatem  directam  accepisse  vi-  slave  is  appointed  tutor  without  an 
deri  et  per  hoc  recte  tutorem  esse,  express  gift  of  Hberty,  he  is  still  held 
^Jane  si  per  errorem  quasi  liber  to  receive  by  implication  a  direct  free- 
Tuto^datus  sit,  aliud  dicendum  est.  dom,  and  thus  can  legally  be  tutor. 
Servus  autem  aUenus  pure  inutiliter  If,  however,  it  is  by  mistake,  and  from 
datur  testamento  tutor  :  sed  ita  cum  the  testator  supposing  him  to  be  free, 
liber  erit  utiliter  datur.  Proprius  that  he  is  appointed  tutor,  the  de- 
autem  ser^'us  inutiliter  eo  modo  cision  would  be  difTerent.  The  ap- 
datur  tutor.  pointment  of    a  slave    belonging    to 

another  person  as  tutor  is  ineffectual, 
if  unconditional;  but  is  valid  when 
made  with  this  condition,  *when  he 
shall  be  free  '.  If,  however,  any  one 
appoints  his  own  slave  with  such  a  con- 
dition, the  appointment  is  void. 

D.  xxvi.  2.  32.  2. 

A  slave  was  incapable  of  holding  any  legal  office.  It  was  there- 
fore necessary  to  enfranchise  him  in  order  that  he  might  become  a 
tutor.  If  the  appointment  was  made  without  express  enfranchise- 
ment, it  was  the  opinion  of  Paul  (D.  xxvi.  2.  32)  that  the  appoint- 
ment implied  enfranchisement,  and  this  as  if  given  by  the  testator 
himself  {directa\  and  not  entrusted  to  his  heir  to  give  (fidei- 
comniiasaria).  Valerian  and  Gallian,  however,  decide  subse- 
quently by  a  rescript  (C.  vii.  4.  9),  that  it  was  only  a  libertaa 
fideico'tnmisaaria  which  such  an  appointment  carried  with  it. 
Justinian  here  restores  the  authority  of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
I'lhertas  fideicommissariay  that  is,  it  was  incumbent  on  the  heir 
to  purchase  and  emancipate  the  slave,  who  could  then  discharge 
the  office  of  tutor.  (D.  xxvi.  2.  10.  4.)  If  the  heir  was  not  able 
to  purchase  the  slave,  then. the  slave  could  not  act  as  tutor  until 
he  gained  his  freedom  in  some  other  way.  Even  if  the  testator 
had  not  used  the  words  cuvi  liber  eHty  or  some  corresponding  ex- 
pression, he  was  presumed  to  have  intended  to  use  them,  unless  a 
contrary  intention  appeared.  (D.  xxvi.  2.  10.  4 ;  Cod.  vii.  4.  9.) 
If  a  testator  said  of  his  own  slave  that  he  was  to  be  tutor  when 
free,  this  showed  that  the  testator,  who  had  the  power  to  en- 
franchise him,  did  not  choose  to  exercise  it ;  and  as  he  thus  volun- 
tarily made  his  own  appointment  void,  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  2.  If  a  madman  or  a  person  under 
quinque  aimis  tutor  testamento  the  age  of  twenty-five  years  is  by  tes- 
datus  tutor  erit,  cum  compos  mentis  tament  appointed  tutor,  the  one  is  to 
aut  major  viginti  quinque  annis  begin  to  act  when  he  becomes  of  sound 
fuerit  factus.  mind,  and  the  other  when  he  has  com- 
pleted his  twenty-fifth  year. 

D.  xxvi.  1. 11 ;  xxvi.  2.  32.  2. 

Meanwhile  the  magistrate  would  appoint  another  tutor.  (See 
Tit.  20.) 
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3.    Ad  certain   tempus    vel    ex  3.  There  is  no  doubt  that  a  tutor 

certo  tempore  vel  sub  condicione  vel    may  be  appointed  either  until  a  certain 

\    ante  heredis  institutionem  posse  dari    time,  or  from  a  certain  time,  or  con- 

tutorem  non  dubitatur.  ditionally,  or  before  the  institution  of 

an  heir. 

The  old  law  regarded  the  naming  of  the  persons  designed  to 
take  as  heirs  under  the  testament,  as  the  base  of  the  testament, 
and  passed  over  every  declaration  of  the  testator's  wishes  placed 
before  this  as  out  of  due  order  and  entirely  void.  The  Proculians 
(Qai.  ii.  231)  thought  this  ou^ht  not  to  be  extended  to  the 
appointment  of  a  tutor,  and  Justinian  did  away  with  the  doctrine 
altogether.     (See  note  on  Bk.  ii.  Tit.  14.  pr.) 


^-\ 


4.  Certee  autem  rei  vel  caussB 
tutor  dari  non  potest,  quia  personsB, 
non  causflB  vel  rei  datur. 


4.  A  tutor  cannot  be  appointed  for 
a  particular  thing  or  business,  as  it  is 
to  a  person,  and  not  for  a  business  or 
a  thing,  that  a  tutor  is  appointed. 

D.  xxvL  2.  12.  14. 


The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  complete  his  persona,  and  therefore  to  appoint  him  to 
take  charge  of  his  interest  in  any  one  matter  only  was  inconsis- 
tent with  the  nature  of  his  ofGce,  and  such  an  appointment  was 
void.  (D.  xxvi.  2.  13.)  If,  however,  the  property  of  the  pupil 
was  situated  in  provinces  far  apart  from  each  other,  a  separate 
tutor  might  be  appointed  to  take  care  of  his  interests  in  each 
province.    (D.  xxvi.  2.  16.) 


6.  Si  quis  filiabus  suis  vel  filiis 
tutores  dederit,  etiam  postumse  vel 
postumo  videtur  dedisse,  quia  filii 
vel  fih»  appellatione  et  postumus  et 
postuma  continentur.  Quid,  si  ne- 
potes  sint,  ^^-^ppellatione  filiorum 
et  ipsis  tutores  dati  sunt  ?  Dicen- 
dum  est,  ut  ipsis  quQSue  dati  vide- 
antur,  si  modo  liberos  oixit.  Ceterum 
si  filios,  non  continebuntur :  aut^r 
enim  filii,  aliter  nepotes  appellah- 
tur.  Plane  si  postumis  dederit,  tarn 
filii  postumi  quam  ceteri  Hberi  con- 
tinebuntur. 


5.  If  any  one  appoints  a  tutor  to 
his  sons  or  daughters,  he  is  held  also 
to  appoint  him  as  tutor  to  his  post- 
humous children ;  because,  under  the 
appellation  of  son  or  daughter,  a  post- 
humous son  or  daughter  is  included. 
But  if  there  are  grandchildren,  are 
they  included  in  the  appointment  of  a 
tutor  to  sons  ?  We  answer  thai  under 
an  appointment  to .  chOdren,  grand- 
children are  included,  but  not  under 
an  appointment  to  sons ;  for  son  and 
grandson  are  quite  distinct  words. 
But,  if  a  testator  appoints  a  tutor  to 
those  who  are  postnumous,  the  term 
obviously  includes  all  posthumous  chil- 
dren, whether  sons  or  grandsons. 


Tit.  XV.    DE  LEGITIMA  ADGNATORUM  TUTELA. 

Quibus  autem  testamento  tutor  They  to  whom  no  tutor  has  been 

datus  non  sit,  his  ex  lege  duodecim  appointed  by  testament,  have  their 
tabularum  adgnati  sunt  tutores,  qui  agnati  as  tutors,  by  the  law  of  the 
vocantur  legitimL  Twelve  Tables,  and  such  tutors  are 

called  '  legal  tutors*. 

Gai.  i.  156 ;  D.  xxvi.  4.  I. 
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Tutores  legitimi  mean  tutors  appointed  by  a  law,  that  is, 
by  the  law  of  the  Twelve  Tables,  or  according  to  some  inference 
from  its  provisions,  as  in  the  case  of  patrons.  (See  Tit.  17.)  * Leral' 
must  be  here  understood  as  equivalent  to  *  by  virtue  of  a  law  . 

1.  Sunt  autem  adgnati  per  virilis  1.  AgncUi  are  those  who  are  related 
sezus  cognatioDem  conjuncti,  quasi  to  each  other  through  males,  that  is 
a  patre  cognati,  veluti  frater  eodem  are  related  through  the  father,  as,  for 
patre  natus,  fratris  filius  neposve  instance,  a  brother  by  the  same  father, 
ex  eo,  item  patruus  et  patrui  filius  or  the  son  of  such  a  brother,  or  the 

!  neposve  ex  eo.  At  qui  per  feminini  son  of  such  a  son,  or,  again,  a  Cither's 
texus  personas  cognatione  jungun-  brother,  or  a  father's  brother's  son,  or 
tur,  non  sunt  adgnati,  sed  alias  the  son  of  such  a  son.  But  those  who 
naturali  jure  cognati  Itaque  amitsB  are  related  to  us  through  females  are 
tu8B  filius  non  est  tibi  adgnatus,  sed  not  agnatic  but  znerdy  cognati  by 
cognatus  (et  jnv^ggm  jaoiUcet  tu  illi  natural  relationship.  Thus  the  son  of 
eodem  jure  conjungem;^  quia  qui  a  father's  sister  is  related  to  you  not 
nascuntur,  paths,  non  matris  fa-  by  agnation,  but  by  conation,  and 
miliam  sequuntur.  you  are  also  related  to  lum  by  cogna- 

tion ;  as  children  belong  to  the  family 
of  their  father,  and  not  to  that  of  their 
mother. 

Gai.  i.  166. 

The  law  gave  the  rights  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons,  re- 
lated Dy  ties  of  blood,  were  cognati  to  each  other.  Within  this 
larger  circle  the  members  of  any  one  family  were  aanati  to  each 
other.  (See  Introd.  sec.  44,  45.)  A  family,  in  this  sense,  con- 
sisted of  all  persons  related  to  each  other,  by  having  a  common 
ancestor,  in  whose  power,  if  he  was  alive,  they  would  all  be.  A 
brother  and  sister,  for  instance,  were  agnati,  and  a  nephew  and 
aunt,  by  the  father's  side.  For  if  the  grandfather  were  alive  all 
would  be  in  his  power.  But  the  tie  was  dissolved  by  the  sister 
or  aunt  marrying  in  manum  (see  Introd.  sec.  46) ;  and  as  the 
children  of  females  would  be  in  the  power  of  the  husband,  they 
could  never  be  agnati  to  their  mother's  agnati,  except  by  adop- 
tion ;  and  hence  it  is  here  said  that  agnati  are  related  through 
males  only.  By  the  118th  Novel  Justinian  abolished  this  dis- 
tinction between  agnati  and  cognati^  and  the  nearest  in  blood 
was  thenceforth  the  tutor  legitimvs,     (Nov.  118.  4,  5.) 

2.  Quod  autem  lex  ab  intestato  2.  The  law  calling  the  agnati  to  be 
\  vocat  ad  tutelam  adgnatos,  non  banc    tutors  in  case  of  intestacy  does  not 

habet  signifioationem,  si  omnino  non  refer  merely  to  the  case  of  a  person 
fecerit  testamentum  is,  qui  poterat  who  might  have  appointed  a  tutor^ 
tutores  dare,  sed  si  quantum  ad  tute-  dying  without  having  made  any  testa- 
lam  pertinet,  intestatus  decesserit.  ment  at  all,  but  also  to  that  of  a  person 
Quod  tunc  f uoque  accidere  intelle-  dying  intestate  only  so  far  as  regards 
gitur,  cum  ib,  qui  datus  est  tutor,  the  appointment  of  a  tutoiCand  this  in- 
vivo  testatore  cJecesserit.  dudes  the  case  of  a  tutor  nominated 

by  testament  dying  in  the  lifetime  of 

the  testator. 

D.  xxvi.4.6. 
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It  was  necessary  to  state  expressly  that  the  testament  was 

food  as  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
y  making  the  agnati  tutors,  because  it  was  a  maxim  of  Roman 
law  that  a  man  could  not  die  partly  testate  and  partly  intestate. 
(See  note  on  Bk.  ii.  Tit.  14.  9.) 

• 

J^  3.   Sed  adgnationis  quidem  jus  3.  The  right  of  agnation  is  ordin- 

^  ^^  omnibus  mgdis  capitis  deminutione  arily  taken  away  universally  by  capitis 

plemmqufperimitur :  namadgnatio  deminuHOf  for  agnation  is  a  term  of 

,       juris^  est  nomen.  ~  Cognationis  vero  civil  law ;  but  the  right  of  cognation 

^        jus  non  omnibus  modis  commutatur,  is  not  lost  in  every  case  by  capitis 

quia  civilis  ratio  ciy^a  quidem  jj^g^  deminutio,  for  although  civil  law^may 

corrumpere    potest,  naturalia  vero  destroy  civil  rights,  it  ccumot  destroy 

non  utiQUC.  naturcd  rights. 

^^  Gai.  i.  168. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved by  it :  not  so  that  of  cognation,  which  was  a  tie  of  nature. 
But  the  law  could  take  away  the  legal  rights  attaching  to  the 
natural  tie ;  and  this  it  did  in  the  case  of  the  maxiTna  and  of 
the  media  capitis  deminutio.     (See  next  Title,  6.) 

A  constitution  of  Theodosius  and  Arcadius  provided  that  the 
mother,  if  she  has  not  remarried,  and  undertakes  not  to  remarry, 
may  have  the  tutela  of  her  children  given  her.  (C.  v.  35.  2.)  And 
Justinian,  by  the  118th  Novel,  extended  this  to  the  grandmother, 
as  well  as  the  mother,  if  there  was  no  testamentary  tutor. 

Tit.  XVI.    DE  CAPITIS  MINUTIONE. 

Est  autem  capitis  deminutio  pri-  Capitis  deminutio  is  a  change  of 

\    oris  status  commutatio,  eaque  tribus  status^  which  may  happen  in  three 

modis  accidit ;  nam  aut  maxima  est  ways :  for  it  may  be  the  greatest  capitis 

capitis  deminutio  aut  minor,  quam  deminutio^  or  the  less,  also  called  the 

quidam  mediam  vocant,  aut  minimeu  middle,  or  the  least. 

Gal  i.  169. 

The  stattbs  of  a  Boman  citizen  was  composed  of  three  elements: 
IVia  sunt  qucB  hahemus :  lihertatem,  civitateniy  familiaTn,  (D. 
iv.  5.  11.)  The  citizen  was  free,  he  had  his  position  as  a  civia,  he 
had  his  position  in  a  family.  Caput,  originally  signifying  the 
mention  made  of  the  citizen  in  the  registers  of  the  census,  meant 
the  sum  of  the  legal  capacities  of  a  persona,  the  possession  of 
which  gave  him  his  status ;  and  if  a  citizen  changed  his  status^ 
that  is,  if  he  lost  his  liberty  or  his  civic  rights,  or  changed  his 
family  position  by  adoption  or  emancipation,  he  underwent  what 
was  termed  a  capitis  deminutio,  this  capitis  dem^inutio  being 
termed  inaxima,  media,  or  m,inima,  according  to  which  of  the 
three  elements  of  status  it  was  that  was  primarily  affected. 

1.  Maxima  est  capitis  deminutio,  1.  The  greatest  capitis  deminutio  is, 

cum  aliquis  simul  et  civitatem  et  when  a  man  loses  both  his  citizenship 

libertatem  amittit.     Quod  accidit  in  and  his  liberty ;  as  they  do  who  by  a 

his,  qui  servl  poenae  efficiuntur  atro-  terrible  sentence  are  made  '  the  slaves 

citate  sententise,  vel  liberti  ut  in-  of  punishment ' ;  or  fre^dmen,    con- 
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grati  circa  patronos  condemnati,  demned  for  ingratitude  towards  their 
vel  qui  ad  pretinm  participandum  patrons;  or  those  who  suffer  them- 
se  venumdari  passi  sunt.  selves  to  be  sold  in  order  to  share 

the  price  obtained. 

Gai.  L  160;  D.  xxviii.  a  6.  6;  zxv.  3.  7.  L 

See  Tit.  12.  3 ;  Tit.  3.  4  note.       - 

2.  Minor  sive  media  est  capitis  2.  The  less  or  middle  capitis  demi" 

ideminutio,  cum  civitas  quidem  amit-  nutio  is,  when  a  man  loses  his  citizen- 

"^/titur,  Ubertas  vero  retinetur.     Quod  ship,  but  retains  his  Uberty ;  as  is  the 

accidit  ei,   cui  aqua  et  igni  inter-  case  when  any  one  is  forbidden  the  use 

dictum  fuerit,  vel  ei,  qui  in  insulam  of  fire  and  water,  or  is  deported  to  an 

deportatus  est.  island. 

Gai.  i.  161. 

In  this  kind  of  capitis  deminutio,  as  well  as  in  the  preceding, 
the  position  in  the  familia  was  lost,  its  rights  belonging  only  U> 
citizens.  In  this  lesser  kind,  freedom  is  preserved ;  but  the  person 
'  who  undergoes  the  change  of  status  becomes  a  stranger,  peregrinus 
fit  (Ulp.  Reg.  10.  3.)  It  was  a  maxim  of  Roman  law,  that  no 
one  could  cease  to  be  a  citizen  against  his  will.  Civitatem  nemo 
unquam  ullo  populi  jussu  amittit  invitvs.  (Cic.  pro  Dom,  29.) 
The  condemned  was  therefore  denied  the  necessaries  of  life,  until 
he  was  driven  to  withdraw  himself  from  the  city.  Id  autem  ut 
esset  faciendwn,  non  ademptione  civiiatis,  sed  tect%  et  aquce  et 
ignis  interdictione  faciehant.  (Cic.  pro  Dom.  30.)  The  aqiucB 
et  ignis  interdictio  thus  became  a  form  by  which  a  sentence  of 
perpetual  banishment  was  inflicted.  The  deportatio  in  insulam 
superseded  this  form.  (D.  xlviii  29.  2.)  The  person  who  was 
banished  was  confined  to  certain  limits,  out  of  wluch  he  could  not 
stir  without  rendering  himself  punishable  with  death.  This  must 
be  kept  distinct  from  simple  relegatio,  which  was  also  an  exile 
within  prescribed  limits,  but  did  not  in  any  way  affect  the  stattus. 
(D.  xlviii.  22.  7.     See  Tit.  12.  1  and  2.) 

'         3.  Minima  capitis  deminutio  est,  3.  The  least  capitis  deminutio  is, 

^    cum  et  civitas  et  Ubertas  retinetur,  when  a  person's  status  is  changed  with- 

sed    status    hominis    conuuutatur.  out  forfeiture  either  of  citizenship  or 

Quod  accidit  in  his,  qui,  cum  sui  liberty  ;  as  when  a  person  sui  juris  be- 

juris  fuerunt,  coeperunt  alieno  juri  comes  subject  to  the  power  of  another, 

Bubjecti  esse,  vel  contra.  or  a  person  alieni^  juris  becomes  sui 

juris. 

Gal  L  162. 

The  status  was  changed  (commutatur)  by  the  change  of  family 
position ;  but  the  person  who  underwent  this  form  of  capitis  demi- 
nutio had  still  after  it  all  the  three  elements  of  status.  Whether 
the  minima  capitis  deminutio  involved  a  degradation  or  merely 
a  change  has  been  much  debated  b^  commentators.  Savigny  (see 
Poste's  OaduSf  p.  128)  was  of  opinion  that  capitis  deminutio 
always  involved  a  de^adation.  The  French  commentators  take 
tlie  other  view,  that  there  was  merely  a  change  implied,  and  they 
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have,  perhaps,  if  not  the  better  arguments,  the  clearer  authorities 
on  their  side.  Thus  Ulpian  says  the  minima  capitis  deTninutio 
takes  place  salvo  statu,  (D.  xxxviii.  17.  1.  8.)  What  is  said 
in  the  Digest  of  change  of  family  by  arrogation  and  emancipation 
must  be  extended  to  adoption.  (D.  iv  5.  3.)  In  old  times,  the 
wife  who  passed  in  Tnanum,  viri,  or  the  freeman  who  was  given 
in  mancipio,  underwent  this  m,inima  capitis  deminutio.  (Gai. 
i.  162.) 

After  the  words  vel  contra^  at  the  end  of  this  para^aph,  some 
texts  have  the  following  words :  veluti  si  filiusfam^ihas  a  patre 
eraandpatus  fuerit,  est  capite  deminiitus.  The  addition  is  pro- 
bably owing  to  some  writer  having  perceived  that  it  was  only  in 
the  case  of  emancipation  that  it  was  true  that  when  a  person 
became  sui  juris  he  was  capite  minutus.  There  was  no  change 
of  family  when  a  son  became  sui  juris  on  the  death  of  his  father. 

The  person  who  underwent  the  minima  capitis  deminutio 
was,  in  the  eyes  of  the  law,  a  new  person.  He  could  not,  there- 
fore, until  the  prsator  permitted  an  action  against  him,  be  sued 
for  debts  previously  contracted.  (D.  iv.  5.  2.)  And  we  shall 
see,  in  the  Second  Book,  that  in  the  old  law  a  usufruct  was  extin- 
guished by  the  minima  capitis  deminutio  of  the  usufructuary. 
(Bk.  ii  Tit  4.  3.)  The  capite  minutus  also,  as  we  shall  see  in 
the  Third  Book  (Tit.  1.  9  and  10.  1),  forfeited  his  place  in  intes- 
tate succession,  except  so  far  as  he  was  helped  by  the  prsdtor,  or 
by  legislation. 

4.  Servus    auteni    manumissus  4.  A  slave  who  is  manumitted  is 
V        capite  non  minuitur,  quia  nullum    not  said  to  be  capite  minutus^  as  he 

caput  habuit.  ^"^  has  no  *  caput  \ 

D.  iv.  6.  3.  2. 

5.  Quibus  autem  dignitas  magis  5.  Those  whose  difipiity  rather  than 
quam  status  permutatur,  capite  non  their  8tatiM  is  changed,  do  not  undergo 
minuuntur:  et  ideo  senatu  motos  a  capitis  deminutio,  and  so  persons 
capite  non  minui  constat.  removed  from  the  senatorial  cUgnity 

undergo  none. 

D.  i.  9.  3. 

Even  infarnia,  during  the  Empire  at  any  rate,  did  not  pro- 
duce a  capitis  deminutio.     (D.  L  16.  103.) 

6.  Quod  autem  dictum  est,  manere  6.  In  saying  that  the  right  of  cog- 
cognationis  jus  et  post  capitis  de-  nation  remains  in  spite  of  a  capitis 
minutionem,  hoc  ita  est,  si  minima  deminutiOy  we  were  speaking  on^  of 
capitis  deminutio  interveniat:  ma-  the  least  deminiUio,  after  which  the 
net  enim  cognatio.  Nam  si  max-  cognation  subsists.  For,  by  the  greater 
ima  capitis  deminutio  incurrat,  jus  efeminti^to,  as,  for  example,  if  one  of  the 
quoque  cognationis  perit,  ut  jmte  cognati  becomes  a  slave,  the  right  of 
servitute  alicujus  cognati,  et  ne  (jui-  cognation  is  wholly  destroyed,  so  as 
dem,  si  manumissus  fuerit,  recipit  not  to  be  recovered  even  by  manumis- 
cognationem.  Sed  et  si  in  insulam  sion.  So,  too,  the  riffht  of  cognation 
deportatus  quis  sit,  cognatio  solvitur.  is  put  an  end  to  by  deportation  to  an 

island. 

D.  xxxviii.  8.  5.  7. 
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See  Tit.  15.  1.  A  change  of  the  civil  family  by  adoption 
or  arrogation  never  dissolved  the  natural  tie  of  cognatio^  or 
destroyed  its  attendant  civil  rights ;  but  these  were  destroyed  by 
a  sentence  which  involved  the  loss  of  the  dvitaa.  And  if  the 
oivitds  was  once  lost  and  then  regained,  the  restored,  or  rather 
new,  civis  was  in  all  respects  the  founder  of  a  new  family,  ex- 
cepting when  he  was  reatituttbs  in  integrum,  that  is,  restored  by 
the  emperor  to  the  same  position  that  he  had  formerly  held.  (See 
Tit.  12.  1.) 

7.  Cum  autem  ad  adgnatos  tutela  7.  The  right  to  be  tutor,  whioh  be- 

pertineat,  non  simul  ad  omnes  per-  longs  to  the  agnatif  does  not  belong  to 
tinet,  sed  ad  eos  tantum,  qui  prox-  all  at  the  same  time,  but  to  the  nearest 
imiore  gradu  sint,  vel,  si  ejusdem  in  degree  only ;  or  if  there  are  many 
gradus  sint,  ad  omnes.  in  the  same  degree,  then  to  all  in  that 

degree. 

Gai.  i.  164. 

The  principle  of  the  law  was,  that  those  persons  should  have 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  17.  pr.)  The  nearest  in  degree  of  the  agnati  were  therefore 
the  tutors  in  case  of  intestacy.  The  nearest  in  degree  might, 
however,  happen  to  be  a  woman  or  an  infant,  and  then,  although 
this  person  was  the  next  in  succession  to  the  inheritance,  it  was 
necessary  to  go  a  step  further  oflF  to  find  the  tutor.     (D.  xxvi  4. 


^ 


Tit.  XVII.    DE  LEQITIMA  PATRONORUM  TUTELA.         r^ 

Ez  eadem  lege  duodecim  tabul-  By  the  same  law  of  the  Twelve    ^^  ^ 

arom  libertorum  et  libertarum  tu-  Tables,  the  tutelage  of  freedmen  and 

tela  ad  patronos  liberosque  eorum  freedwomen  belongs  to  their  patrons, 

pertinet,   qtue  et  ipsa  legitima  tu-  and  to  the  children  of  their  patrons ; 

tcda  vooatur :  non  quia  nominatim  and  this  tutelage,  too,  is  called  legal 

ea  lege  de  hac  tutela  cavetur,  sed  tutelage:  not  that  the  law  contains  any 

quia    perinde  accepta  est    per  in-  express  provision  on  the  subject,  but 

terpretationem,  atque  si  verbis  legis  because  it  has  been  as  firmly  estab- 

introducta   esset.      Eo  ^m  ipso,  lished  by  interpretation,  as  if  it  had 

quod  hereditates  libertorum  liber-  been  introduced  by  the  express  words 

tarumque,  si  intestati  decessissent,  of  the  law.   For  as  the  law  had  ordered 

jusserat  lex  ad  patronos^  liberosve  that  patrons  and  their  children  should 

eorum  pertinere,credideruntveteres,  succeed  to  the  inheritance  of   their 

Yoluisse  legem  etiam  tutelas  ad  eos  freedmen  or  freedwomen  who  should 

pertinere,  cum  et    adgnatos,  quos  die   intestate,*  the  ancieints    were  of 

ad  hereditatem  vocat,  eosdem  et  tu-  opinion  that  the  intent  of  the  law  was 

tores  esse  jussit  et  quia  pierumque,  that  the  tutelage  also  belonged  to  them ; 

ubi  suoceBsionis  est  emolumentum,  seeing  that  the  law,  whioh  calls  agnati 

ibi  et  tutelse  onus  esse  debet.    Ideo  to  the  inheritance,  also  appoints  them 

autem  diximus  pierumque,  quia,  si  a  to  be  tutors,  because  in  most  cases, 

femina  impubes  manumittatur,  ipsa  where  the  advantage  of  the  succesMon 

ad  hereditatem  vocatur,  cum  anus  is,  there  also  ought  to  be  the  burden 

est  tutor.  of   the  tutelage.    We   say  '  in  most 

cases,'  because,  if  a  person  below  the 
age  of  puberty  is  manumitted  by  a 
female,  she  is  called  to  the  inheritance, 
while  another  person  is  tutor. 

Gai.L  166;  D,  xxvi  4. 1. 1.  3. 
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The  law  gave  the  patron  the  right  of  succession  to  the  inherit- 
ance of  the  freedman ;  and  as  the  right  of  succession  was  con- 
nected with  the  tutelage  in  the  case  of  the  agnati,  it  seemed 
natural  to  connect  the  two  in  the  case  of  the  patron. 


Trr.  XVni.    DE  LEQITIMA  PARENTUM  TUTELA. 


Exemplo  patronorum  recepta  est 
et  alia  tutela,  quae  et  ipsa  legitima 
yocatar.  Nam  si  quia  filium  ant 
filianif  nepotem  aut  neptem  ex  filio 
et  deinoeps  impuberes  emancipav- 
erit,  legitimus  eonim  tutor  crit. 


Gai. 


In  imitation  of  the  tutelage  of 
patrons,  there  is,  too,  another  kind 
which  also  is  said  to  be  legal :  for  if 
any  one  emancipates,  below  the  age  of 
puberty,  a  son,  or  a  daughter,  or  a 
grandson,  or  a  granddaughter,  being 
the  issue  of  a  son,  or  any  other  de- 
scendant, he  is  their  legal  tutor. 

i.  175. 


This  has  already  been  stated  in  Title  12.  6.    (See  note  to  that 
paragraph.) 

Tit.  XIX.    DE  FIDUCIARIA  TUTELA. 


Est  et  alia  tutela,  que  fiduciaria 
appellatur.  Nam  si  parens  filium 
vel  filiam,  nepotem  vel  neptem  et 
deinceps  impuberes  manumiserit, 
legitimam  nanciscitur  eorum  tute- 
lam :  quo  defuncto,  si  liberi  virilis 
sezus  extant,  fiduciarii  tutores  fill- 
orum  suorum  vel  fratris  vel  sororis 
et  ceterorum  efficiuntur.  Atqui  pa- 
trono  legitimo  tutore  mortuo,  liberi 
quoque  ejus  legitimi  sunt  tutores : 
quoniam  filius  quidem  defuncti,  si 
non  esset  a  vivo  patre  emancipatus, 
post  obitum  ejus  sui  juris  efficeretur 
nee  in  fratrum  potestatem  recideret 
ideoque  nee  in  tutelam,  libertus 
autem  si  servus  mansisset,  utijpe 
eodem  jure  apud  liberos  domini  post 
mortem  ejus  futurus  esset  Ita 
tamen  ii  ad  tutelam  vocantur,  si 
perfectea  setatis  sint.  Quod  nostra 
constitutio  genercditer  in  omnibus 
tutelis  et  ourationibus  observari 
pn^^t. 


There  is  another  kind  of  tutelage 
called  fiduciary ;  for  if  an  ascendant 
emancipates,  below  the  age  of  puberty, 
a  son  or  a  daughter,  a  grandson  or 
a  granddaughter,  or  any  other  de- 
scendant, he  is  their  legal  tutor ;  but 
if,  at  his  death,  he  leaves  male  chil- 
dren, they  become  the  fiduciary  tutors 
of  their  own  sons,  or  brother,  or  sister, 
or  other  descendants  of  the  deceased. 
nSut  when  a  patron,  who  is  a  legal 
tutor,  dies,  his  children  also  become 
legal  tutors;  the  reason  of  this  dis- 
tinction being  that  a  son,  who  has  not 
been  emancipated  in  his  father's  life- 
time, becomes  9ui  juris  at  the  deatii 
of  his  father,  and  does  not  fall  under 
power  of  his  brothers,  nor,  therefore, 
under  their  tutelage ;  while  the  freed- 
man, had  he  remained  a  slave,  would 
also  have  been,  after  the  death  of  his 
ma8ter,'the  slave  of  his  master's  chO- 
dren.  These  persons,  however,  are  not 
called  to  be  tutors  unless  of  full  age,  a 
rule  which  by  our  constitution  applies 
generally  to  all  tutors  and  curators. 

D.  xx\'i,  4.  3,  4 ;  C.  v.  30.  6. 

When  it  is  said  that  the  sons  become  the  fiduciary  tutors  of 
their  own  sons,  reference  is  made  to  the  case  of  the  grandsons 
having  been  emancipated  by  the  grandfather. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
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rights  of  a  patron  over  the  child  ;  if,  as  was  usual  (see  Tit  12.  6, 
note),  it  was  the  father,  then,  as  bein^  thepatron,  he  was  included 
in  the  terms  of  the  law  of  the  Twelve  Tables,  and  was  a  tutor 
legitimus  (Gai.  i.  172 ;  D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was 
Bkjitutor  duciarius  (Gal  i.  166),  a  tutor  bound  to  the  father  by 
a  trust.  In  the  case  of  a  slave,  the  children  of  a  patron  succeeded 
to  the  rights  of  patronage  ;  but  this  did  not  extend  to  the  case 
of  emancipated  children  :  the  children  not  emancipated  were  not 
the  patrons  of  those  who  were.  They  were  not  tutors,  therefore, 
by  the  law  of  the  Twelve  Tables,  and  the  word  fiduciarii  is 
borrowed  from  its  more  proper  usage  to  express  their  position, 
and  is  in  this  case  merely  opposed  to  legitimi.  (D.  xxvi.  4.  4.) 
The  reason  given  in  the  text  for  their  being  only  tutoresfidvAyiarii, 
viz.  that  the  emancipated  infant  would  have  been  aui  jv/ria  if 
he  had  not  been  emancipated,  is  manifestly  an  imperfect  one. 
For  it  would  not  be  necessarily  true  when  a  grandfather  emanci- 
pated his  grandson  ;  supposing  his  father  were  living  and  in  the 
power  of  the  grandfather,  the  ^andson  would  not  on  the  grand- 
father's death  become  sui  juris,  if  he  were  not  emancipated.  If 
the  father  of  the  emancipated  child  left  no  other  children  above 
the  a^e  of  puberty,  the  nearest  agnatua,  as,  for  instance,  the 
father  s  brother,  was  the  tutor ,  and  he,  too,  was  called  the  tutor 
fijdudariua.     (Theoph.  Paraph,) 

The  perfecta  wtas  was  the  age  of  twenty-five  years. 

Tit.  XX.    DE  ATILIANO  TUTORE  VEL  EG,  QUI  EX  LEGE 

JULIA  ET  TITIA  DABATUR 

Si  cni  nullus  omnino  tutor  fuerat,  If  any  one  had  no  tutor  at  all,  one 

eidabaturin  urbe  qnidem  Boma  a  used  to  be  given  him,  in  the  city  of  Borne 

prffitore  nrbano  et  majore  parte  tri-  bv  the  prwtor  urbcmus,  and  a  majority 

bunorom  plebis  tutor  ex  lege  Atilia,  of  the  tribunes    of  the   plebs,  under 

in  proTinciis  vero  a  prsesidibus  pro-  the  lex  Atilia;  in  the  provinces  bv  the 

vinoiarum  ex  lege  Julia  et  Titia.  prassides  under  the  lex  Julia  et  Titia. 

Gal  L  186.  ^ 

The  date  of  the  lex  Atilia  is  unknown,  but  it  must  have  been 
in  existence  in  the  year  B.c.  197,  when  Livy  (xxxix.  9)  says 
of  a  liberta^  *Po8t  patroni  mortem,  quia  in  nulliua  manu  erat^ 
tutore  a  tribunia  et  proetore  petito  .  And  as  the  necessity  for 
some  means  of  appointing  a  tutor,  where  one  was  not  appointed 
by  testament  or  law,  must  have  been  early  felt,  the  lex  Atilia^ 
or  one  similar  to  it,  must  probably  have  existed  long  before  the 
time  of  which  Livy  speaks.  The  date  of  the  lex  Julia  et  Titia 
was  probably  B.c.  31.  As  there  were  ten  tribunes,  the  majority 
would  be  at  least  six. 

The  term  tutor  dativus  is  used  by  Justinian  (Cod.  i.  3.  52)  to 
express  a  tutor  given  by  the  magistrate ;  this  term  being  used 
by  Gains  (i.  154)  to  express  tutors  given  by  testament. 

L  Sed  et  si  testamento  tutor  sub  1.  Again,  if  a  testamentary  tutor 

condicione  aut  die  certo  datns  fuerat,    had  been  appointed  conditionally,  or 
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qnamdia  oondido  ant  dies  ^ndebat,  from  a  oextain  time,  then  nntil  the 
ex  iisdem  legibns  tntor  dan  poterat.  completion  of  the  condition  or  arrival 
Item  si  pure  datos  faerat^  qnamdiu  of  the  time  fixed,  another  tutor  might 
nemo  ex  testamento  heres  existebat,  be  appointed  under  the  same  laws, 
tundiu  ex  iisdem  legibus  tutor  Also,  if  a  tutor  had  been  given  un- 
petendus  erat,  qui  desinebat  tutor  conditionally,  yet,  as  long  as  no  one 
esse,  si  condicio  existeret  aut  dies  had  accepted  the  inherituice,  as  heir 
veniret  aut  hares  existeret.  by  the  testament,  another  tutor  might 

under  the  same  laws  be  i^pointed  for 
the  interval  But  his  omce  ceased 
when  the  condition  was  accomplished, 
when  the  time  arrived,  or  the  inherit- 
ance was  entered  upon. 

On.  L  186 ;  D.  xxvi  2. 11. 

If  the  wishes  of  the  testator  were  declared  to  any  extent  re- 
specting the  appointment  of  a  tutor,  this  entirely  excluded  the 
tutoresugitimij  and  every  deficiency  in  the  declaration  was  reme- 
died by  the  interposition  of  the  magistrate.     (D.  xxvi.  2.  11.) 

No  testament  took  effect  until  an  heir  entered  on  the  inherit- 
ance. (See  Introd.  sec.  76.)  If  it  was  known  that  a  testament 
existed  appointing  a  tutor,  this  excluded  the  agnati  from  being 
tutors  ;  but  the  tutor  under  the  testament  did  not  commence  his 
tutela  until  the  testament  took  effect.  Meantime  a  tutor  ap- 
pointed by  the  magistrate  took  care  of  the  pupiL 

2.  Ab  hostibus  quoque  tutore  2.  If,  again,  a  tutor  was  taken  pri- 
capto,  ex  his  legibus  tutor  peteba-  soner  by  the  enemy,  application  could 
tur,  qui  desinebat  esse  tutor,  si  is,  be  made,  under  tne  same  laws,  for 
qui  captus  erat,  in  civitatem  rever-  another  tutor,  whose  office  ceased 
sus  fuerat :  nam  reversus  recipiebat  when  the  first  tutor  returned  from 
tutelam  jure  postliminiL  captivity ;   for  on  his  return  he  re- 

sumed the  tutelage  by  the  ju#  po9t- 
itmtmi. 

Gal  L  187. 
For  an  account  of  the  jua  poatliminii,  see  Title  12.  5. 


3.  Sed  ex  his  legibus  pupillis 
tutores  desierunt  dari,  posteaquam 
primo  consules  pupillis  utriusque 
sexus  tutores  ex  inquisitione  dare 
oceperunt,  delude  praetores  ex  con- 
stitutionibus.  Nam  supra  scriptis 
legibus  neque  de  cautione  a  tutoribus 
exigenda  rem  salvam  pupillis  fore, 
neque  de  oompellendis  tutoribus  ad 
tutelffi  administrationem  quidquam 
cavetur. 


3.  But  tutors  have  ceased  to  be 
appointed  under  these  laws,  since  they 
have  been  appointed  to  pupils  of  either 
sex,  first  by  the  consuls,  after  inquiry 
into  the  case,  and  subsequently  by  the 

f  rasters  under  imperial  constitutions, 
'or  the  above-mentioned  laws  required 
no  security  from  the  tutors  for  the 
safety  of  the  pupil's  property,  nor  did 
they  contain  any  provisions  to  compel 
them  to  discharge  the  duties  of  tiie 
office. 


y 


The  power  to  appoint  tutors  was  fidven  by  Claudius  to  the 
consuls  (Suet,  in  Ciaud,  23),  and  transferred  by  Antoninus  Pius 
(Jul.  Capit.  in  Vit  M,  Anton,  10)  to  the  pnetors. 

4.  Sed  hoc  jure  utimur,  ut  Bomae  4r  Under  our  present  system  tutors 

quidem  prasfectus  urbis  vel  praetor    cure  appointed  at  Mome  by  the  pmfeot 
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seoondum  suam  jorisdiotionem,  in  of  the  city,  or  the  prsetor,  according  to 
provinciis  autem  preBsides  ez  inqui-  his  jurisdiction,  and,  in  the  provinces, 
sitione  tutores  orearent,  vel  magis-  by  the  prtendes,  after  inquiry ;  or  by 
tratos  jussu  prflesidmn,  si  non  sint  an  inferior  magistrate,  at  me  command 
magnte  pupilh  facoltates.  of  the  prasses,  if  the  property  of  the 

pupil  is  only  smalL 
D.  XXVI.  5.  1. 

The  prcafectua  urbia  was,  from  the  time  of  Augustus,  an  officer 
who  haa  the  superintendence  of  the  city  and  its  police,  and  power 
to  decide  on  both  civil  and  criminal  cases,  his  civil  juriscUction 
extending  one  hundred  miles  from  the  city,  his  criminal  jurisdic- 
tion evidently  extending  over  the  whole  of  Italy.  (D.  i.  12.)  As 
he  was  considered  the  direct  representative  of  the  emperor,  much 
that  previously  belonged  to  the  prcetor  v/rbcmv^  fell  gradually 
into  his  hands.  The  prcefectus  v/rbia  appointed  tutors  in  cases 
where  pupils  of  higher  rank  and  larger  fortune  were  concerned  ; 
the  prcetor,  when  the  pupils  were  of  humbler  station  and  smaller 
fortune ;  and  this  it  is  which  is  referred  to  in  the  words 
secimdum  suara  jv/risdictionem. 

In  the  provinces  the  proeaes  appointed ;  but  until  Justinian 
altered  the  law  (see  next  paragraph),  not  only  could  municipal 
magistrates  not  appoint  without  the  authority  of  the  proesea,  but 
no  one  could  be  authorised  by  the  prceaea  unless  he  was  a  magis- 
trate.    (D.  xxvi.  5.  8.) 

5.  Nos  autem  per  constitutionem  5.  But  by  one  of  our  constitutions,  * 

nostram  et  hujusmodi  difBicultates    to  do  away  with  the  difficulties  to  • 
hominum  resecantes  nee  exspeotata    which  these  provisions  as  to  different  ^ 
jussione  priesidum,  disposuimus,  si    persons  gave  rise,  and  to  avoid  the  ne-  • 
laoultas  pupiUi  vel  admti  usque  ad    cessity  of  waiting  for  the  order  of  the  • 
quingentos  soUdos  valeat,  defensores    prsues,  we  have  enacted,  that  if  the  • 
oivitatum  (una  cum  ejusdem  civitatis    property  of  the  pupil  or  minor  does  not 
reliffioslBsimo  antistite  vel  apud  alias    exceed  five  hundred  aolidif  tutors  or  . 
puUicas  personas)  vel  magistratus,    curators  shaU  be  appointed  by  the 
vel    juri£cum    Alexandrints    oivi-    ci0/<$n«ore«ofthecity  (acting  in  conjunc-* 
tatis  tutores  vel  curatores  oreare,    tion  with  the  holy  bishop,  or  before  • 
legitima  cautela  secundum  ejusdem    other  public  persons),  or  by  the  magis-  • 
oonstitmtionis  normam    prtestanda,    trates,  or,  in  the  city  of  Alexandria,  by 
videlicet  eorum  periculo,  qui  earn    the  judge ;  but  legal  «ecurity  must  be 
aooipiant.  given  according  to  the  terma  of  the 

same  constitution,  that  is  to  say,  at  the 
risk  of  those  who  accept  it. 
C.  L4.30.   • 

The  constitution  of  Justinian  provided  that,  where  the  fortune 
of  the  person  requiring  a  tutor  or  curator  did  not  amount  to  more 
than  500  aolidi  (the  aureus,  IL  la,  Qd.  of  English  money,  after 
the  time  of  Alexander  Severus  was  called  a  aoUdvs),  a  local 
magistrate,  without  the  authorisation  of  the  proeaea,  could 
appoint,  not  making  a  formal  examination  into  the  position  and 
character  of  the  tutor  or  curator  (inquiaitio),  but  merely  taking 
a  money  security  for  the  faithful  j>eitormance  of  his  duties. 

8i  faevltas  pvpilli,  &c.  This  is  an  ambiguous  translation  of 
the  clause  in  the  Cod. :  elwep  i'xpt  irevrcucoauov  xpvc&v  koI  fiovov 

rii  T^9  irtpiovala^  eltf  t&v  vio^v. 

w  2 
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The  defensor  was  a  magistrate  appointed  for  two  years  out 
of  the  decv/rionea  of  a  city.  His  principal  business  was  to  act 
as  a  check  on  the  prceaes,  and  he  had  besides  a  limited  civil  and 
criminal  jurisdiction. 

G.  Impuberes   autem   in   tntela  6.  It  is  agreeable  to  the  law  of 

esse  naturali  jure  conveniens  est,  at  nature,  that  persons  under  the  age  of 
is,  qui  perfectsB  setatis  non  sit,  puberty  should  be  under  tutelage,  so 
alterius  tutela  regatur.  that  persons  of  tender  years  may  be 

under  the  government  of  another. 
Gal  i.  189. 

Qaius,  in  his  Institutes,  after  the  words  extracted  from  him  in 
the  text,  proceeds  to  contrast  with  the  tutelage  of  minors,  which 
is  an  institution  natural  and  necessary  in  all  communities,  the 
tutelage  of  women,  which  he  considers  founded  on  no  reasonable 
basis.  The  original  reason  of  this  tutelage  was  probably  the  inca- 
pability of  women  to  share  in  the  proceedings  of  the  cv/riay  and 
their  being  supposed  unfit  to  go  through  solemn  forms.  In  default 
of  a  testamentary  tutor  appointed  by  the  father  of  the  woman  if  she 
was  in  his  power,  or  by  the  husband  if  she  wasin  manu — and  it  may 
be  mentioned  that  the  husband  could  by  testament  either  appoint 
a  tutor  to  his  wife  in  manUy  or  give  her  the  option  of  choosing  one 
(Gai.  i.  148  et  aeq.) — the  nearest  agnatua  was  the  tutor,  women 
being  either  alieni  juria,  or  else  under  a  tutor  all  their  lives  ;  the 
tutor  being  allowed  in  certain  cases  to  transfer  his  office  (Gai.  i. 
168),  and  the  woman  being  allowed  to  demand  a  substituted  tutor 
in  place  of  one  absent.  (Gat.  i.  173.)  The  lex  Atilia  and  the  lex 
Julia  et  €'itia  applied  to  women.  (Ulp.  Reg.  11.  18.)  The  lex 
Papia  Poppcea  (a.d.  9)  exempted  from  tutelage  women  who  had 
three  children  (Gai.  i.  145),  and  a  lex  Glaudia{kj>. 45)  suppressed 
the  tutelage  of  the  agnati  altogether  in  the  case  of  women  of 
free  birth,  leaving  only  the  tutelage  of  ascendants  and  patrons. 
(Gai.  l  157.)  This  modified  tutelage  of  women  existed  in  the 
time  of  Ulpian  (Reg.  11.  8),  but  had  fallen  into  desuetude  in  the 
time  of  Justinian.  While  the  tutelage  of  women  lasted,  the 
woman  above  puberty  (see  Gai.  i.  190  et  aeq.)  managed  her  own 
afifairs,  and  the  tutor  was  only  called  in  to  give  his  auctoritaa 
on  occasions  of  moment,  the  praetor  interposing  to  force  a  tutor 
to  give  his  authority  when  necessary,  but  the  praetor  would  not 
adopt  this  course  where  the  tutor  was  an  ascendant  or  patron^ 
unless  some  very  strong  reason  existed. 

7.  Cumigiturpupillorumpupilla-  7.  As  tutors  administer  the  affairs 

rumque  tutores  negotia  gerunt,  post  of  their  pupils,  they  may  be  compelled 
pubertatem  tutelte  judicio  rationem  to  account,  by  the  actio  tutelx,  when 
reddunt.  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24th  Title. 

Tit.  XXI.    DE  AUCTORITATE  TUTORUM. 

Auctoritas  autem  tutoris  in  qui-  In  some  cases  it  is  necessary  that 

busdam  causis   necessaria   pupUlis    the  tutor  should  authorise  the  acts  of 


LIB.  I.    TIT.  XXI 


69 


est,  in  quibusdam  non  est  necessaria. 
Ut  ecce  si  quid  dari  sibi  stipulentur, 
non  est  necessaria  tutoris  auotoritas : 
quod  si  aliis  pupilli  promittant,  ne- 
cessaria est:  namque  placuit,  me- 
liorem  quidem  suam  oondicionem 
licere  eis  facere  etiam  sine  tutoris 
\  /'  auctoritate,  deteriorem  vero  non 
aliter  quam  tutore  auctore.  Unde  in 
his  causis,  ex  quibus  mutusB  obli- 
gationes  nasountur,  in  emptionibus, 
venditionibus,  locationibus,  oonduc- 
tionibus,  mandatis,  depositis,  si  tu- 
toris auctordSPnon  interveniat,  ipsi 
quidem,  qui  cum  his  contrahunt, 
obligantur,  at  invicem  pupilli  non 
obligantur.         ~ 


the  pupil,  in  others  not.  When,  for 
instuice,  the  pupil  stipulates  for  some- 
thing to  be  given  him,  the  authorisa- 
tion of  the  tutor  is  not  requisite ;  but 
if  the  pupil  makes  the  promise,  it  is 
requisite ;  for  the  rule  is,  that  pupils 
may  make  their  condition  better,  even 
witnout  the  authorisation  of  their 
tutor,  but  not  worse  unless  with  the 
tutor's  authorisation.  And  therefore 
in  ail  cases  of  reciprocal  obligation,  as 
in  contracts  of  buying,  selling,  letting, 
hiring,  bailment  deposit,  if  the  tutor 
does  not  authorise  the  pupil  to  enter 
into  the  contract,  the  person  who  con- 
tracts with  the  pupil  is  bound,  but  the 
pupil  is  not  bound. 


D.  xix.  1.  13.  29. 

The  duties  of  the  tutor  were  twofold :  to  administer  the  affairs 
of  the  pupil,  and  to  interpose  what  was  termed  his  authority.  It 
is  to  the  second  head  of  his  functions  that  this  Title  refers. 

There  were  many  things  in  which  the  Roman  law,  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another.  Much 
that  to  us  seems  only  to  belong  to  private  life  was  bound  up  with 
political  and  public  duties  and  rights.  (See  Introd.  sec.  43.)  The 
law  could  not  contemplate  one  beneath  the  age  of  puberty  acting 
as  if  he  was  a  member  of  the  cv/ria,  or  any  one  else  coming  for- 
ward to  fill  for  him  his  place  in  the  list  of  citizens.  No  one  could 
bring  actions  of  strict  law  in  another  name,  or  go  through,  for 
another,  the  fictitious  process  of  in  jv/re  ceaaio^  or  through  the 
forms  of  manumission  and  adoption,  or  perform  for  another  any  of 
those  acts  to  which  a  solemn  ceremony  was  attached,  such  as 
mancipation  or  stipulation.  (D.  xL  2.  24 ;  D.  xlvi.  4.  13.  10.)  It 
was  necessary  that  a  minor  should  himself  go  through  the  forms 
and  repeat  the  words  requisite  for  the  validity  of  such  ti^nsactions; 
but  it  was  also  necessary  that  the  tutor  should  be  present  and  give 
his  sanction.  The  auctoritas  of  the  tutor  was  the  complement 
{auctoriiaa  is  derived  from  augeo)  to  the  symbolical  forms  through 
which  the  child  went.  (See  Introd.  sec.  43.)  It  represented  the 
intention  or  the  mental  act  on  which  those  forms  ultimately  rested. 
If  the  child  could  not  speak  {infaTia  from  fari)y  no  such  forms 
could  be  used ;  if  he  could  speak,  but  could  scarcely  understand 
the  im[)ort  of  what  he  said,  or,  in  technical  language,  if,  being  still 
infanti  proxiTaua,  he  had  as  yet  little  or  no  intdlectua  (Gai.  iii. 
109),  the  tutor  could  but  very  rarely,  bv  interposing  his  sanction, 
give  legal  validity  to  words  uttered  without  understanding.  It 
was  only  when  the  act  would  confer  a  very  great  and  very  clear 
benefit  on  the  child,  that  this  was  allowed ;  and  although  the  tutor 
was,  to  a  certain  extent,  permitted  to  act  for  an  infant,  it  was  not 
until  a  very  late  period  of  Roman  law  Uiat  a  constitution  of  Theo- 
dosius  and  Valentinian,  a.d.  426  (C.  vi.  30. 18.  2),  permitted  a  tutor 
to  enter  on  an  inheritance  in  the  name  of  an  infant    (D.  xxix. 
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2.  9.)  But  when  the  child  had  entered  on  his  eighth  year,  and  was 
now  pubertatiproximus  or  approaching  thereto,  he  was  considered 
to  have  intellectua,  but  not  judiciv/m  (Theoph.  Paraph,  on  Bk. 
iii.  19.  9) ;  that  is,  he  understood  the  meaning  of  the  form,  but 
could  not  decide  for  himself  whether  it  was  to  his  advantage  to  ffo 
through  the  act  or  not  This  want  of  jud^ent  the  tutor  supplied ; 
and  in  every  case  where  the  tutor  gave  his  sanction,  the  act  was 
legally  valid.  Supposing,  however,  a  pupil  acted  without  the 
auctoriiaa  of  the  tutor,  what  was  the  consequence  ?  In  the  case  of 
contracts  the  pupil  acting  without  authorisation  took  every  benefit, 
but  sustained  no  injury  from  the  contract ;  because  while  his 
tender  years  shielded  him,  the  person  with  whom  he  contracted, 
having  by  the  agreement  made  a  formal  expression  of  his  will,  must 
abide  the  event.  But  when  it  is  said  that  a  pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he  could 
continue  to  enjoy  at  pleasure  the  advantages  of  another's  property 
without  ^ving  anything  for  the  enjoyment.  The  original  owner 
might  redaim  the  property  ;  and  if  a  profit  was  being  derived  from 
its  possession,  might  take  that  profit  to  himself.  (D.  xxvi.  8. 5. 1.) 
Only  he  could  never  make  the  pupil  restore  or  refund  anything 
that  was  once  gone ;  and  while  a  pupil  could  always  disclaim  an 
executory  contract  made  to  his  disadvantage,  he  could  always^ 
through  the  intervention  of  his  tutor,  enforce  one  that  promised 
to  benefit  him.  (Bk.  ii.  Tit.  8.  2.)  In  other  cases,  however,  the  act 
of  the  pupil  without  authorisation  was  altogether  invalid,  because 
there  was  a  risk  involved;  and  although  it  might  practically 
happen  that  the  act  would  have  been  advantageous  to  the  pupil, 
the  law  guarded  him  against  the  risk  by  making  his  act  inv^d* 
What  these  cases  were  is  learned  from  the  next  paragraph. 

L  Neque     tamen     hereditatem  1.  Pupil8,\however,  oannot,  without 

adire  neque^bonorum  possesgionein  the  authorisation  of  the  tutor,  enter 

\          petere  neque  hereditatem  ez  fidei-  on  an  inheritance,  demand  the  pos- 

commiflso  susoipere  aliter  possunt  seBsion  of  goods,  or  take  an  inherit- 

nisi    tutoris    auotoritate,    quamvis  ance  siven  by  a  fideieammistum,  even 

lucrosa  sit  neque  ullum   oamnum  though  to  do  so  would  be  to  their 

habeat.  gc^  and  could  involve  them  in  no 

risk. 

D.  xxvi.  8.  9. 11. 

The  hereditas  was  the  legal  succession  to  the  property  of  the 
deceased,  the  honorwm  poaaeasio  here  spoken  of  was  an  interest  in 
the  property  of  a  decelksed  person,  accorded  by  the  praetor  (Bk. 
iii.  Tit.  9),  and  the  hereditaa  ex  fideicommiaao  was  a  succession 
received  through  the  intervention  of  a  trustee  appointed  by  the 
testator,     ^ee  Introd.  sec.  76.) 

Tnlor  autem  statim  in  ipso  2.  A  tutor  who  wishes  to  authorise 

§tfiM  debet  auctor  fieri,  any  act,  which   he  esteems   advan- 

Bio  prodetse  existimav-  tageous  to  his  pupil,  should  do  so  ai 

taiqpas  wo  aat  per  once  while  the  business  is  going  on» 
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epistnlaminteipositaaactoritasziihil    and  in  person,  for  his  authorisation  is 
agit.  of  no  elfect  if  given  afterwards  or  by 

letter. 

D.  xxvL  8.  9.  6. 

3.  Si  inter  tutorem  pnpiilmnve  8.  When  a  soit  is  to  be  conunenced 

judioium    agendunj   sit,  quia    ipse  between  a  tutor  and  his  pupil,  as  the 

/tutor  in  rem  suam  auotor  esse  non  tutor  cannot  give  authority  with  regard 

'   potest,  non  pretotius  tutor,  ut  olim,  to  his  own  cause,  a  curator,  and  not, 

constituitur,  sed  curator  in*  locum  as  formerly,  a  prsetorian  tutor,  is  ap- 

ejus  datur,  ^o  interveniente  judi-  pointed,  with  whose  intervention  the 

oium  peragitur  et  eo  peracto  oura-  suit  is  carried  on,  and  who  ceases  to 

tor  esse^rasOUt.  be   curator  when  the  suit  is  deter- 
mined. 

Gai.  i.  184. 

Although  the  person  who  assisted  the  pupil  in  an  action  in 
which  the  tutor  was  concerned  did  exactly  what  the  tutor  did  for 
the  pupil  in  any  other  action,  and  thus,  as  having  to  authorise  the 
proceedings,  might  be  spoken  of  as  a  tutor  (Ulp.  Reg,  11.  24), 
yet,  as  he  was  given  for  a  particular  purpose,  which  tutors  were 
not  (see  Tit.  14.  4),  it  was  very  natural  that  he  should,  in  pre- 
ference, receive  the  name  of  cv/rator. 

Subsequently  the  72nd  Novel  (cap.  2)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another  tutor 
should  be  added  to  protect  the  pupil. 


Tit.  XXn.    QUIBUS  MODIS  TUTELA  FINITUR. 


Pupils,  both  male  and  female,  are 
freed  from  tutelage  when  they  attain 
the  age  of  puberfy.  The  ancients 
judged  of  puberty  in  males,  not  only 
by  their  years,  but  also  by  tiie  de- 
velopment of  their  bodies.  But  we, 
from  a  wish  to  conform  to  the  purity 
of  the  present  times,  have  thought  it 
proper,  that  what  seemed,  even  to 
the  ancients,  to  be  indecent  towards 
females,  namely,  the  inspection  of  the 
body,  should  be  thought  no  less  so 
towards  males  ;  and,  therefore,  by  our 
sacred  constitution  we  have  enacted, 
that  puberty  in  males  should  be  con- 
sidered to  commence  inunediately  on 
the  completion  of  their  fourteenth 
year;  wmle,  as  to  females,  we  have 
preserved  the  wise  rule  adopted  by  the 
ancients,  by  which  they  are  esteemed 
fit  for  marriage  on  the  completion  of 
their  twelfth  year. 

Gai.  i.  196 ;  G.  v.  60.  8. 

We  learn  from  Qaius  and  Ulpian  {Reg.  11.  28)  that  the  Pro- 
culians  were  in  favour  of  a  particular  age  being  fixed  as  that  of 
puberty;  tiie  Sabinians  wisned  to  let  it  be  decided  by  nature. 


Papilli  pupillsque  cum  puberes 
esse  ooeperint,  tut^la  liberantur. 
Pubertatem  autem  veteres  ^uidem 
non  solum  ex  annis,  sed  etiam  ex 
habitu  corporis  in  masculis  sBstimari 
volebant.  Nostra  autem  majestas 
dignum  •esse  castitate  temporum 
nostrorum  bene  putavit,  quod  in 
/  feminis  et  antiquis  impudicum  esse 
Tiflmn  est,  id  est  inspectionem  habi- 
tudinis  corporis,  hoc  etiam  in  mas- 
culos  extendere.  Et  ideo  sancta  con- 
stitutione  promulgata,  pubertatem 
in  masculis  post  quartum  decimum 
annum  ocnnpletmn  illico  initium 
aooipere  disposuimus,  anti^uitatis 
normam  in  f emininis  persoms  bene 
posttam  suo  ordine  relinquentes,  ut 
post  duodedmum  annum  oompletum 
viripotentes  esse  credantur. 
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Justinian  here  decides  in  favour  of  the  former.  AU  agreed,  how- 
ever, that  the  age  could  in  no  case  be  taken  as  later  than  eighteen 
years. 

1.  .Item  finitor  tutela,  cd  adrogati  1.  Tutelage  is  also  determined,  if 
sint  adhuc  impuberes  vel  deportati :  the  pupil,  before  attaining  the  age  of 
item  si  in  servitutem  pupillus  redi-  puberty,  is  either  arrogated,  or  suffers 
gatur,  ut  ingratus  a  patrono,  vel  ab  deportation,  or  is  reduced  to  slavery 
nostibus  fuerit  captus.  as  guilty,  of  ingratitude  on  the  demand 

of  his  patron,  or  if  he  becomes  a  cap- 
tive. 

D.  xxvi.  1. 14. 

The  pubertati  procdifnua  was  considered  liable  to  criminal 
punishment  (Bk.  iv.  Tit.  1.  18 ;  C.  ix.  47.  7),  and  he  might  be 
made  a  slave  for  ingratitude  towards  his  patron.  If  he  returned 
from  captivity,  the  tutelage  would  recommence.    (See  Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  certam  oon-  2.  Again,  if  a  person  is  appointed 
dicionem  datus  sit  testamento,  9Bque  by  testament  to  be  tutor  imtu  a  oon- 
evenit,  ut  desinat  esse  tutor  exis-  dition  is  accomplished,  he  ceases  to  be 
tente  condicione.  tutor  on  the  accomplishment  of  the 

condition. 

D.  xxvi.  1. 14.  5. 

3.  Simili  modo  finitur  tutela  3.  Tutelage  ends  also  by  the  death 
morte  vel  tutorum  vel  pupillorum.       of  the  tutor,  or  of  the  pupil 

D.  xxviL  3.  4. 

4.  Sed  et  capitis  demlnutione  4.  When,  again,  a  tutor,  by  a  copt^if 
tutoris,  per  quam  libertas  vel  civitas  deminutto^  loses  his  liberty  or  his 
ejus  amittitur,  omnis  tutela  perit.  citizenship,  his  tutelage  is  wholly 
Minima  autem  capitis  deminutione  at  an  end.  But  if  he  undergoes 
tutoris,  veluti  si  se  in  adoptionem  only  the  least  capitis  deminutiOt  as 
dederit,  legitima  tantum  tutela  when  a  tutor  gives  himself  in  adoption, 
perit,    ceterse    non  pereuni      Sed  then  only  legal  tutelage  is  ended,  and 

EupiUi  et  ^upillsB  capitis  deminutio,  not  the  other  kinds ;  out  any  capitig 

cet    mimma  sit,    omnes    tutelas  deminutio  of  the  pupil,  even  the  least, 

toUit.  always  puts  an  end  to  the  tutelage. 

D.  iv.  5.  7  ;  D.  xxvi.  4.  2. 

The  tutela  legitima  belonged  to  the  nearest  of  the  a^gnati  in 
right  of  his  position  in  the  family ;  but  a  tutor  appointed  by 
testament  or  by  any  special  means  had  a  charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

Tne  minima  dem,inutio  capitis  suffered  by  the  pupil  would 
make  him  under  the  power  of  the  arrogator ;  and  as  he  would  be 
no  longer  sui  juris,  he  could  no  longer  have  a  tutor. 

6.  PrsBterea  qui  ad  certum  tern-  6.  A  tutor,  again,  who  is  appointed 

pustestamentodanturtutores,  finito  by  testament  tq  hold  office  during  a 
eo,  deponunt  tutelam.  certain  time,  lays  down  his  office  when 

the  time  is  expired. 

D.  xxvL  1.  14.  3. 

6.  Desinunt  autem  esse  tutores,  6.  They  also  cease  \o  be   tutors 

qui  vel  removentur  a  tutela  ob  id,  who  are  removed  from  their  office  on 

quod  suspecti  visi  sunt,  vel  ex  justa  suspicion,  or  who  excuse  themselves 

causa   sese   excusant   et   onus   ad-  on  good  grounds  from  the  burden  of 
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ministrandse  tutelae  deponunt  secun-  the  tutelage,  and  rid  themselves  of  it 
dtun  ea,  quse  inferius  proponemus.        aocording  to  the  rules  we  shall  give 

hereafter. 

D.  xxvi.  1.  14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action  to 
make  the  tutor  account  {actio  tutelce  directa) ;  the  tutor  could 
brin^  one  to  procure  indemnification  for  all  losses  he  had  sustained 
(adw  tutelce  contraria).  (Bk.  iii.  Tit.  27.  2.)  In  each  case  the 
action  could  be  brought  by  and  against  their  respective  heirs.  In 
the  same  way  there  was  an  action  for  similar  purposes  against 
and  in  behalf  of  a  curator  (actio  utilia,  cv/rationia  causa  directa 
vel  contraria),  which  could  be  brought  only  when  the  curatorship 
ceased. 

Trr.  XXIII.    DE  OURATORIBUS.  ^ 

Masculi  puberes  et  f  eminsB  yiri-  Males  arrived  at  the  age  of  puberty, 

potentes  usque  ad  vioesimum  quin-  and  females  of  a  marriageable  age, 
tum  anniBBS)ompletum  ouratores  receive  curators,  imtil  they  have  oom- 
accipiunt ;  qui  licet  puberes  sint  pleted  their  twenty-fifth  year ;  for, 
adhuo  tamen  hujus  setatis  sunt,  ut  although  they  have  attained  the  age  of 
negotia  sua  tueri  non  possint.  puberty,  they  are  still  of  an  age  which 

makes  them  unfit  to  protect  tneir  own 

interests. 

Gal  i.  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appointment 
of  curators  in  the  case  of  madmen  and  prodigals,  but  did  not 
make  any  provision  for  the  protection  of  young  persons  who  had 
attained  the  age  of  puberty.  The  first  enactment  on  the  subject, 
of  which  we  have  any  knowledge,  is  the  lex  Plcetoria,  or,  as  it  is 
often  written,  Loetoria,  passed  before  the  time  of  Plautus  (Psevxi. 
act  i.  sc.  3 :  Lex  me  perdit  quinavicenaria !  metuunt  credere 
omnea),  which,  fixing  the  time  of  the  perfecta  oetaa  at  twenty - 
five  years,  provided  that  any  one  overreaching  a  person  under 
that  a^e  should  be  liable  to  a  criminal  prosecution  and  to  infamy 
(Cic.  de  Nat,  Deor.  3.  30 ;  de  Off,  3.  16) ;  and,  possibly,  it  per- 
mitted the  appointment  of  curators  in  cases  where  a  good  reason 
for  the  appointment  was  given.  The  lex  Plcetoria  (B.C.  183), 
however,  applied  only  to  cases  of  fraud.  The  praetor  subsequently 
provided  a  remedy,  which  was  a  great  protection  to  persons  under 
twenty-five  years  who  came  before  him,  by  directing,  in  all  cases 
where  they  had  been  prejudiced,  a  restitutio  in  integrum;  that 
is,  that  the  applicant  snould  be  placed  exactly  in  the  position  in 
which  he  would  have  been  had  not  the  dealings  to  hia  prejudice 
taken  place.  The  minor  had  not  to  prove  fraud.  Finally, 
Marcus  Aurelius  ordered  that  curators  should  be  given  in  all 
cases,  without  inquiry,  on  the  application  of  the  mubes.  This 
seems  the  most  probable  and  consistent  account  of  the  matter, 
which  has  been  the  subject  of  much  dispute  among  commentators. 
The  chief  authority  is  Julius  Capitolinus,  in  Vita  M.  Aurel, 
Anton,  cap.  10,  who  says :  De  cv/ratoribus  vero,  quum  ante  non 
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nisi  ex  lege  Lcetoria  vel  propter  lasdviam  vel  propter  dementia/m 
da/rentv/r,  ita  atatuit  [M.  Antoninus],  ut  omnea  adtUti  cu/ratorem 
dcdperent  non  redditia  cauaia. 

L  Dantur    autem  curatores  ab  1.  Caraton  are  appointed  by  the 

iigdem  mafistratibiis,  a  quibus  et  same  jSaagistrates  who  appoint  tutors, 
tutores.  Bed  curator  testamento  A  curator  cannot  be  i^pointed  by  tes- 
non  datur,  sed  datus  confirmatur  tament,  but  if  appointed  he  may  be 
decreto  prsBtoris  vel  preBsidis.  confirmed  in  his  office  by  a  decree  of 

the  prtetor  or  the  prsuea. 

Gal  i.  198 ;  D.  xxvL  3.  L  3. 

The  magistrates  who  appointed  the  curators  were,  therefore, 
at  Rome,  the  prcefectua  uroia  or  the  praetor ;  in  the  provinces, 
the  prceaea  or  municipal  magistrate.  (See  Tit.  20.  4.)  A  curator 
could  not  be  appointed  by  testament,  because  it  was  not  certain 
that  the  adoUacena  would  require  one.  If  he  did  require  one,  it 
was  natural  that  the  person  named  in  the  testament  of  the  father 
should  be  selected  by  the  magistrate  as  the  most  proper  perscm. 

2.  Item  inviti  adulescentes  cura-  2.  No  adolescent  is  obliged  to  re- 
tores  non  accipiunt  prsBterquam  in  ceive  a  curator  against  his  ^^,  unless 
litem :  curator  enim  et  ad  certam  in  case  of  a  law-suit,  for  a  curator  may 
oausam  dari  potest.  be  appointed  for  a  particular  special 

purpose. 

D.  xxvi.  6.  2.  5. 

A  person  who  had  attained  the  age  of  puberty  was  not  obliged 
to  have  a  curator ;  but,  practically,  ne  was  almost  sure,  if  he  had 
much  property,  to  apply  for  one,  as  it  was  part  of  his  tutor's  duty 
to  urge  him  to  do  so  (D.  xxvi.  7.5.  5),  and  he  could  not,  at  the  age 
of  fourteen,  be  fit  to  manage  his  own  affairs.  There  were  two 
other  cases,  besides  that  mentioned  in  the  text,  in  which  a  curator 
was  ^ven  against  the  will  of  the  adolescent  for  whom  he  was 
appointed.  When  a  debtor  wished  to  pay  a  debt  owed  to  the 
adolescent  (D.  iv.  4.  7.  2),  or  the  tutor  to  settle  his  accounts  with 
him  (C.  V.  31.  7),  a  curator  was  appointed  to  watch  the  interests 
of  the  adolescent,  and  thus  to  make  the  payment  and  settlement 
indisputably  valid ;  for  if  the  adolescent  was  left  to  himself,  and 
suffered  any  damage,  the  praetor  would  order  a  reatitutio  in 
vategrwm.  The  curator,  once  appointed,  held  his  office  until  the 
adolescent  attained  the  age  of  twenty-five,  and  the  minor  could 
not  alienate,  and  perhaps  could  not  contract,  without  the  sanction 
of  his  curator ;  but  if  an  adolescent  who  had  a  curator  was  thought 
capable  of  managing  his  affairs,  he  might,  by  the  special  grant  of 
the  emperor,  have  a  dispensation  {verna  cetatia)  from  waiting  for 
the  full  age ;  but  it  was  requisite,  to  obtain  this,  that  a  man  should 
be  twenty,  and  a  woman  eighteen  years  of  age.  (D.  iv.  4  3. ; 
C.  ii.  46.) 

3.  Furiosi^mfiQpe  et  prodigi,  licet  8.  Madmen  and  prodigals,  although 
majores  viginti  quinque  annis  sint,  past  the  age  of  twenty-five,  are  yet 
tamen  in  curatione  sunt  adgnatorum  placed  under  the  curatorship  of  their 
ez  lege  duodecim  tabularum.  Sed  o^ncUtbjr  the  law  of  the  Twelve  Tables, 
■olent  BomsB   pnef  ectus  urbis  vel  But^  ordmarily,  curators  are  appointed 
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pr»tor  et  in  provinoiiB  prsBsides  ez  for  them  at  Rome  by  the  prsfeot  of 
inquisitiozie  da  dare  curatores.  the  city  or  the  pnetor,  in  the  pro* 

vinces  oy  the  prsMideSy  after  inquiry 
into  the  oiromnstances  has  been  made.. 

D.  xxvii  10. 1. 

The  words  of  the  law  of  the  Twelve  Tables  with  regard  to 
the fwrioaua  were :  Sifwriosua  est,  agnatorv/m  gentiliumque  in  eo 
pecunidqiueejuapotestaaeato,  {Cic,delnvent.n,50.)  The  prodigy^ 
was  first  interdicted  by  the  magistrate ;  and  this,  XJlpian  says,  was 
reeogiiised  by  custom  even  before  the  date  of  the  Twelve  Tables : 
Lege  XIL  Tahulcurv/mprodigo  interdidtur  bonorum  euorwm,  ad- 
Tninistratio ;  quod  moriima  ah  initio  interdictvmt  est.  (D.  xxvii. 
10.  1.  pr.)  He  was  then  placed  under  the  curatorship  of  the 
agnate.    Hence  Horace  says : — 

Interdioto  huic  omne  adimat  jus 
Pr»tor,  et  ad  sanos  abeat  tutela  propinquos. 

Sat.  ii.  3.  218. 

While,  however,  the  prodigiis  was  interdicted,  the  fwriosus  was 
not,  and  what  he  did  was  valid  if  he  was  not  mad  at  the  particular 
time  when  he  did  it.  The  form  of  the  interdiction  of  the  prodiaus 
is  given  by  Paul :  Qvbando  tibi  bona  patema  avitaque  neqmtia 
tua  disperdiSf  liberosque  tMOS  ad  egestatem  perducis,  ob  earn  rem 
tibi  cere  comraerdoque  interdico.  (Sent.  iii.  4.  a.  7.)  The  agnates 
were,  however,  the  cv/ratores  legiti/mi  of  the  prodiguSy  uncter  the 
law  of  the  Twelve  Tables,  only  when  the  goods  he  was  wasting 
had  come  to  him  as  the  successor  ah  intestato  of  an  ascendant. 
(Ulp.  Beg.  xiL  3.)  But  the  praetor  extended  the  interdiction  of 
fprodigi  to  all  cases  where  there  was  a  prodigal  waste  of  goods, 
just  as  he  extended  the  curatorship  of  furiosi  to  other  forms  of 
madness  or  incapacity  (see  next  paragraph) ;  and  the  magistrate 
appointed  the  curator  in  all  cases  which  came  under  either  head 
of  this  extension  of  the  law  by  the  praetor.  The  text  further 
tells  us  that,  although  the  legal  curatorship  of  the  agnate  was 
stiU  recognised  in  the  cases  of  furiosi  and  prodigi  wasting  goods 
under  an  intestate  succession  to  an  ascendant,  yet  in  practice  the 
magistrate  ^nerally  appointed ;  and  even  before  this  practice  g|rew 
up,  the  magistrate,  if  he  thought  an  agnate  having  the  legal  right 
to  be  curator  unfit,  would  give  the  practical  administration  of  the 
property  to  some  one  elsa    (D.  xxvii.  10.  13.) 

,      4.  Sed  et  mente  captis  et  sur-  4.  Persons   who    are  of   unsound 

^Mis  et  mutis  et  qui  morbo  perpetuo    mind,  or  who  are  deaf,  dumb,  or  sub- 

laborant,  quia  rebus  sois  superesse    ject  to  any  incurable  malady,  since 

non  poBsunt,  ouratores  dandi  sunt.       they  are  unable  to  manage  their  own 

afifolrs,  must  be  placed  under  curators. 
D.  xxvii.  10.  2. 

The  word  furiosi,  that  is,  the  mad  as  opposed  to  the  imbecile, 
in  the  law  of  the  Twelve  Tables,  was  taken  strictly,  and  there  was 
no  legsA  curator  for  any  one  suffering  under  any  other  form  of 
mental  malady. 

The  reason  why  the  blind  are  not  included  is  given  by  Paul : 
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OcBCO  ou/raior  dwri  non  potest,  quia  ipse  sibi  procuratorem 
^natituere  potest    Sent  iv.  12.  9.) 

6.  Interdum    autem    et    pupilli  6.  Sometimes  even  pupils  reoeive 

•curatores  aocipiunt,  at  puta  si  le-  curators ;  as,  for  instance,  when  the 
gitimos  tutor  non  sicidoneus,  legal  tutor  is  unfit  for  the  office ;  for  a 
•quia  habenti  tutorem  tutor  dari  non  person  who  already  has  a  tutor  cannot 
potest.  Item  si  testamento  datus  have  another  given  him ;  again,  if  a 
tutor  vel  a  prsBtore  vel  a  pneside  tutor  appointed  by  testament,  or  by 
idoneus  non  sit  ad  administrationem  the  pnetor  or  prxses,  is  unfit  to  admin- 
nee  tamen  fraudulenter  negotia  ad-  ister  the  afi&drs  of  his  pupil,  although 
xninistrat,  solet  ei  curator  adjungi.  there  is  nothing  fraudulent  in  the  way 
Item  in  locum  tutorum,  qui  non  in  he  administers  them,  it  is  usual  to 
perpetuum,  sed  ad  tempus  a  tutela  appoint  a  curator  to  act  conjointly 
•excusantur,  solent  ciiratores  dari.        with  him.    It  is  also  usual  to  assign 

curators  in  the  place  of  tutors  excused 
for  a  time  only,  and  not  permanently. 
D.  xxvi.  1.  13 ;  D.  xxvi.  2.  27  ;  D.  xxvi.  6.  16  and  16. 

6.  Quodsi    tutor   adversa    vale-  6.  If  a  tutor  is  prevented  by  ill- 

tudine    vel    alia    necessitate  impe-  ness  or  otherwise  from  administering 

\ '        -ditur,    quo    minus    negotia   punilli  the  affairs  of  his  pupil,  and  his  pupu 

^ibdministrare     possit,     et    pupulus  is  absent,  or  an  infant*  then  the  pnetor 

vel  absit  vel  infans  sit,  quem  veUt,  or  prasses  of  the  province  will,  at  the 

actorem  periculo  ipsius  prsetor  vel  tutor's  risk,  appoint  bv  decree  some 

•qui  provincife  prteerit,  decreto  con-  one  to  be  the  agent  of  the  pupil  on  the 

"     stituet.  nomination  of  the  tutor. 

D.  xxvi.  7.  24. 

This '  actor '  is  to  be  distinguished  from  a  curator.  He  is  merely 
■a  person  who  acts  under  the  tutor,  and  for  whom  the  tutor  is 
responsible.  If  the  pupil  was  present,  and  past  the  age  of  infancy, 
he,  with  the  authorisation  of  the  tutor,  could  appoint  the  agent, 
and  there  would  be  no  necessity  for  ihe  confirmation  of  a  magis- 
trate ;  hence  the  words  et  pupillus  vel  absit  vel  infans  sit 

The  uncertain  duration  oi  mental  incapacity  made  the  person 
•entrusted  with  the  care  of  one  suffering  under  it  be  termed  a 
•curator,  not  a  tutor ;  otherwise  the  sufferer  might  be  as  incapable 
•of  going  through  legal  forms  as  an  infant.  An  adolescent  and  a 
prodigus  could  go  through  all  the  forms  of  law,  and  therefore 
there  was  no  necessity,  in  their  case,  for  the  curator  having  an 
uuctoritas.  If  they  went  through  the  prescribed  forms,  they 
were  legally  bound,  whether  the  curator  consented  or  not ;  but 
unless  the  curator  consented,  the  praetor  would  always  interpose 
•and  relieve  them  from  any  consequences  that  might  be  prejudi- 
-cial ;  and  so  they  were  not  really  bound,  unless  with  the  curator  s 
consent. 

Tit.  XXIV.    DE  SATISDATIONE  TUTORUM  VEL 

CURATORUM. 

Ne  tamen  pupillorum  pupillar-  To  prevent  the  property  of  pupils 

^          umve  et  eorum,  qui  quseve  in  cura-  and  persons    placea    under    curators 

\        tione  sunt,  negotia  a  tutoribus  cura-  being  wasted  or  destroyed  by  tutors 

toribusve  consumantur  vel  deminu-  or  curators,  the  pnetor  sees  that  tu- 

antur,  curat  pnetor,  ut  et  tutores  tors  and  curators  give  security  against 

«t  curatores  eo    nomine  satisdent.  such  conduct.    But  this  is  not  always 
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Sed  hoo  non  est  perpetutim:  nam  necess&ry;  a  testamentary  tutor  is 
tatores  testamento  dati  satisdare  not  compelled  to  give  security,  as  his 
^^  non  coguntur,  quia  fides  eorum  et  fidelity  and  diligence  have  been  re- 
diligentia  ab  ipso  testatore  probata  cognised  by  the  testator.  And  tutors- 
est ;  item  ex  inquisitione  tutores  and  curators  appointed  upon  inquiry 
▼el  curatores  dati  aatisdatione  non  are  not  obliged  to  give  security,  be- 
onerantur,  quia  idonei  electi  sunt.        cause  they  have  been  chosen  as  being^ 

proper  persons. 
Gai.  i.  199,  200. 

A  patron  and  a  father,  when  tutors,  were  ordinarily,  though 
not  as  a  matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only  feu 
on  tutorea  or  curatores  legitimi,  and  those  appointed  by  inferior 
magistrates ;  those  appointed  by  higher  magistrates  being  only^ 
appointed  after  inquiry,  which  rendered  the  giving  security  need- 
less. (See  Tit.  20.  4.)  The  persons  who  became  sureties  (for 
the  security  demanded  was  always  the  guarantee  of  third  persons) 
went  through  the  form  oi  Jidejv^sio.  (See  Bk.  iii.  Tit.  20.)  The 
pupil  or  the  person  requiring  a  curator  asked  the  surety  whether 
he  guaranteed  the  safety  of  the  property.  Fide  juoeane  rem 
scdvamfore?  And  he  answered,  Fidejubeo,  If  the  pupil  or 
minor  could  not  go  through  the  ceremony,  his  slave,  or,  if  he 
had  no  slave,  or  his  means  did  not  suffice  to  buy  one,  a  public 
slave,  went  through  the  form  for  him ;  and,  when  the  rule  that 
one  free  person  could  not  represent  another  was  relaxed,  a  free 
person  might  go  through  the  form  for  him.     (D.  xlvi.  6.  2.) 

Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor's  or 
curator's  property  to  make  good  any  losses  incurred  through  their 
neglect,  a  constitution  of  Constantine  having*  subjected  their 
property  to  a  tacit  hypothec  in  favour  of  the  pupil  or  minor  (C* 
y.  37.  20),  those  entrusted  to  their  care  had  a  further  protection 
in  the  necessity  under  which  the  tutor  and  curator  were  to  make 
an  inventory  of  all  the  property  of  the  pupil  or  the  person  requir- 
ing a  curator  (D.  xxvi.  7.  3.  2),  and  after  the  publication  of  the 
78th  Novel,  by  the  tutor  or  curator  being  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a '  honua  paterfa/milias  *  would  act. 
(Nov.  78,  cap.  7.) 

1.  Sed  et  si  ex  testamento  vel  in-  1.  If  two  or  more  are  appointed  by 

qnisitione  duo  pluresve  dati  fuerint,  testament,  or  by  a  magistrate,  after 

potest  onus  offerre  satis  de  indem-  inquiry  as  tutors  or  ouxutors,  any  of 

nitate    pupilli   vel   adulescentis  et  them,  by  offering  security  for  the  in- 

oontutori  vel  conouratori  prsferri,  denmification  of  the  pupil  or  adoles- 

ut  solus  administret,  vel  ut  contutor  cent,  may  be  preferred  to  his  co-tutor 

satis  offerens  prseponatur  ei  et  ipse  or  co-curator,  so  that  he  may  either 

■olus  administret.      Itaque  per  se  alone  administer  the  property,  or  may 

^  non  potest  petere  satis  a  contutore  oblige  his  co-tutor  or  co-curator  to 

▼el    concuratore    suo,    sed    offerre  give  security,  if  he  wishes  to  obtain 

debet,  ut  electionem  det  contutori  the  preference  and  become  the  sole 

Buo,  utrum  velit  satis  accipere  an  administrator.    Thus  he    cannot    di- 

satis  dare.      Quodsi   nemo   eorum  rectly  demand  security  from  his  co- 

satis  offerat,  si  quidem  adscriptum  tutor  or  co-curator ;  he  must  offer  it 

fuerit  a  testatore,  quis  gerat,  ille  himself,  and  so  give  his  co-tutor  or 
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gerere  debet :  quodsi  non  faerit  co-curator  the  choice  to  receive  or  to 
adscriptum,  quern  major  pars  ele-  give  security.  If  no  tutor  offers  se- 
gerit,  ipse  gerere  debet,  ut  edicto  ourity,  then  the  one,  if  any,  appointed 
prtetoris  cavetur.  Sin  autem  ipsi  by  the  testator  to  manage  the  property 
tutores  dissenserint  circa  eligendum  shall  manage  it ;  but  if  no  tutor  is  so 
eum  vel  eos,  qui  gerere  debent,  appointed,  then  the  administration 
prtetor  partes  suas  interponere  de-  will  fall  to  him  whom  a  majority  of 
Det.  laem  et  in  pluribus  ex  inqui-  the  tutors  shall  choose,  as  is  provided 
sitione  datis  probandum  est,  id  est  by  the  prsBtorian  edict.  If  the  tutors 
nt  major  pars  eligere  possit,  per  disagree  in  their  choice,  the  preetor 
•quern  administratio  fieret.  must  interpose.    And  in  the  same  way, 

when  several  are  appointed  after  in- 
quiry by  a  magistrate,  the  majority  of 
tnose  appointed  is  to  determine  which 
of  them  shaU  administer. 
D.  xxvL  2.  17.  19. 1;  D.  xxvi  7.  3. 1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  3.  2.  6), 
it  was  necessary  that  the  tutor  who  did  act,  tutor  onera/riue 
(opposed  to  tutores  honorarii,  those  who  did  not  act),  should  s^ve 
security  to  the  co-tutors.  If  he  did  not,  he  could  be  compeUed, 
by  the  means  described  in  the  text,  either  to  do  so  or  to  allow 
some  other  co-tutor  to  take  his  place.  Sometimes  the  tutelage 
was  apportioned  by  the  magistrate  among  the  different  tutors, 
And  eac^  had  a  separate  duty  to  perform,  tor  which  he  alone  was 
responsible.     (D.  xxvi.  7.  3.  9.) 

2.  Sciendum  autem  est,  non  so-  2.  It  should  be  observed  that  it  is 

lum  tutores  vel  curatores  pupillis  not  only  tutors  and  curators  who  are 

<et   adultis   ceterisque   personis    ez  responsible  for  their  administration  to 

administratione  teneri,    sed    etiam  pupils,  minors,  and  the  other  persons 

in    eos,    qui    satisdationem    acci-  we    have  mentioned,  but,  as  a   last 

piunt,  subsidiariam  actionem  esse,  safeguard,  a  subsidiary  action  may  be 

quse  ultimum  eis  pnesidium  possit  brought  against  the  magistrate  who 

afferre.      Subsidiaria    autem  actio  has  accepted  the  security  as  sufficient, 

datur    in    eos,   qui   vel   omnino   a  The  subsidiary  action  may  be  brought 

tutoribus  vel  curatoribus  satisdari  against  a  magistrate  who  has  wh<my 

noncuraverint,  aut  non  idonee  passi  omitted  to  ttS^e  security,  or  has  taken 

essent  caveri.    Qu8b  quidem  tam  ex  insufficient  security ;  and  the  liability 

prudentium  responsis  quam  ex  con-  to  this  action,  according  to  the  re- 

stitutionibus  imperialibus  et  in  here-  spouses  of  the  jurisprudents,  as  well 

•des  eorum  extenditur.  as  the  imperial  constitutions,  extends 

also  to  the  heirs  of  the  magistrate. 
D.  xxviL  8. 1.  11, 12.  4.  6. 

The  heirs  of  the  magistrate  were  only  liable  where  the  negli- 
gence of  the  ma^trate  had  been  very  great.     (D.  xxviL  8.  6.) 

AdultuSy  in  its  strict  legal  sense,  meant  one  who  has  reached 
the  age  of  puberty  but  not  the  perfecta  cetas. 

8.    Quibus    constitutionibus    et  8.  The  same  constitutions  also  ex- 

illud  exprimitur,  ut,  nisi  caveant  pressly  enact,  that  tutors  and  curators 
tutores  vel  curatores,  pignoribus  who  do  not  give  security,  may  be 
«aptis  coeroeantur.  compelled  to  do  so  by  seizure  of  their 

goods  as  pledges. 
C.  V.  35.  2. 

The  magistrate  would  order  a  portion  of  their  property  to  be 
seized,  and  retained  until  they  gave  security.  (Theophil.  Pa/raphr,) 
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4.  Neque  antem  prsfeotus  nrbia  4.  Neither  the  prsleot  of  (he  city, 

neque  prsBtor   neqne    prsBBes  pro-  nor  the  prstor,  nor  the  praues  of  a 

vincisB  neque  quia  alius,  cui  tutores  province,  nor  any  one  else  to  whom 

dandi  jus  est,  hao  actione  tenebi-  the  appointment   of   tntora  belongs, 

tor :  sed  hi  tantmnmodo,  qui  satis-  wiU  he  liable  to  this  action,  but  oiSy 

dationem  ezigere  sclent.  those  whose  ordinary  duty  it  is  to 

exact  security, 

D.  xxviL  8.  1. 1. 

The  words  of  the  text,  which  are  borrowed  from  Ulpian,  do 
not  quite  accurately  describe  the  law  under  Justinian,  as  the 
municipal  magistrates,  whose  business  it  was  to  take  security, 
could  m  some  cases  appoint  tutors  (Tit.  20.  5),  and  they  were 
always  liable  to  this  action. 

Tit.  XXV.  DE  EXCUSATIONIBUS  TUTORUM  VEL 

CURATORUM. 

Ezcusantur  autem  tutores    vel         Tutors  and  curators  are  excused  on 

euratores  variis  ex  causis :  plerum-  different  grounds ;  most  frequently  on 

que  autem  propter  liberos,  sive  in  account  of  the  number  of  their  children,  ." 

potestate  sint  sive  emanoipati.    Si  whether  in  their  power  or  emancipated!^ '  y 

enim  tres  liberos  quis  superstites  For  any  one  who  at  Bome  has  three  /^fy  ^^ 

BomsB  habeat  vel  in  Italia  quattuor  children  living,  in  Italy  four,  or  in  the        ^  V 

yd  in  provinciis  quinque^  a  tutela  provinces  five,  may  be  excused  from 

yel  cura  possunt  excusan  exemplo  oeing  tutor  or  curator  as  from  other 

oeterorum  munerum :  nam  et  tute-  offices,  for  the  office  of  both  a  tutor 

lam    et    curam   placuit   publicum  and  a  curator  is  considered  a  public 

munus  esse.      Seel  adoptivi  Uberi  one.    Adopted  children  wiU  not  avail 

non  prosunt,  in  adoptionem  autem  the  adopter ;  though  given  in  adoption, 

dati  naturali  patri  prosunt.    Item  they  are  reckoned  in  favour  of  their 

nepotes  ex  filio  prosunt,  ut  in  locum  natural  father.     Ghrandchildren  bv  a 

patris  succedant :  ex  filia  non  pro-  son  may  be  reckoned  in  the  number, 

sunt.    Filii  autem  superstites  tan-  so  as  to  take  the  place  of  their  father, 

torn  ad  tutels  vel  curs   muneris  but  not  grandchildren  by  a  daughter, 

excusationem  prosunt :  defuncti  non  It  is  only  those  children  who  are  uving 

prosunt.    Sed   si   in   hello   amissi  that  can  be  reckoned  to  excuse  any  one 

sunt,  quffisitum  est,  an  prosint.    Et  from  being  tutor  or  curator,  ana  not 

constat,  eos  solos  prodesse,  qui  in  those  who  are   dead.     It  has  been 

aoie  amittuntur:  hi  enim,  quia  pro  questioned,  however,  whether   those 

re  publica  ceciderunt,  in  perpetuum  who  have  perished  in  war  may  not  be 

per  gloriam  vivere  intelleguntur.  reckoned ;   and  it  has  been  decided, 

that  those  who  die  in  battle  may,  but 
they  only,  for  glory  renders  those 
immortal  who  mkve  fallen  for  their 
country. 

D.  xxvii  1.  2.  2,  &c. ;  D.  xxviL  1.  la 

It  was  considered  a  matter  of  public  policy  that  tutors  or 
curators  should  act  when  their  assistance  was  necessary,  and  there- 
fore those  who  were  appointed  were  obliged  to  accept  the  office, 
unless  they  could  establish  any  valid  reason  for  being  excused. 
This  Title  gives  a  number  of  grounds  on  which  a  person  appointed 
tutor  or  curator  was  excused  from  holding  the  office.  These 
grounds  of  excuse  may  be  classed  with  tolerable  accuracy  under 
lour  heads.    Tutors  and  curators  were  excused  as — 1.  Having 
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rendered  a  service  to  the  public,  or  being  engaged  in  the  discharge 
of  some  public  duty  (pr.  and  paragraphs  1,  2,  3,  14,  15) ; 
2.  Being  in  a  position  adverse  to  the  pupil  or  adult  (paragraphs  4, 
9,  11,  12, 19) ;  3.  Being  incompetent  to  sustain  the  burden  of  the 
office  (paragraphs  6,  7,  8,  13);  4.  Filling  or  having  filled  similar 
offices  (6,  18). 

It  was  the  lex  Papia  Poppcea  (A.D.  9)  that  first  introduced 
exemption  on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise, they  would  have  been  reckoned  by  two  different  persons, 
their  maternal  grandfatherand  theirfather  or  paternal  grandfather. 

1.  Item  divus  Marcus  in  semes-  1.  The  Emperor  Marcus  declared 
tribus  rescripsit,  eum,  qui  res  fisci  by  rescript  in  his  Seme«/rta,  that  a  per- 
administrat,  atutela  yel  cura,  quam-  son  engaged  in  administering  the  pro- 
diu  administrat,  excusari  posse.  perty  of  the  fiscus  is  excused  ^om 

being  tutor  or  curator  while  his  ad- 
ministration lasts. 

D.  xxvii.  1.  41. 

Augustus  and  Tiberius  held  a  council  of  senators  every  six 
months  for  the  discussion  of  afiairs  (Suet.  Atu/.  35) ;  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by  Marcus 
Aurelius,  who  published  the  records  of  the  councils  under  the 
name  of  Semeatria, 

2.  Item  qui  rei  publiosB  causa  ab-  2.  Persons  absent  on  the  service  ol 
sunt,  a  tutela  et  cura  excusantur.  the  state  are  excused  from  being  tutors 
Sed  et  si  fuerunt  tutores  vel  cura-  or  curators ;  and  if  those  who  have 
tores,  deinde  reipubUcie  causa  abesse  already  been  appointed  either  as  tutors 
cceperunt,  a  tutela  et  cura  excusan-  or  curators  should  afterwards  be  ab- 
tur,  quatenus  rei  pubUcie  causa  ab-  sent  on  the  public  service,  they  are 
sunt,  et  interea  curator  loco  eorum  excused  during  their  absence  on  such 
datur.  Qui  si  reversi  fuerint,  re-  service,  and  meanwhile  a  curator  is 
cipiunt  onus  tutelss,  nee  anni  appointed  in  their  place.  On  their 
habent  vacationem,  ut  Papinianus  return,  they  must  agam  take  upon  them 
responsorum  libro  quinto  scripsit ;  the  burden  of  tutelage ;  and,  according 
nam  hoc  spatium  habent  ad  novas  to  Papinian's  opinion,  expressed  in  the 
tutelas  vocatL  fifth  book  of  his  answers,  are  not  en- 
titled to  the  privilege  of  a  year's  dis- 
pensation, which  is  only  allowed  them 
when  they  are  called  to  a  new  tutelage. 

D.  xxviL  1. 10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced  hold- 
ing the  office  of  tutor  before  their  absence,  they  were  obliged  to 
resume  it  immediately  on  their  return.  If,  when  they  returned, 
a  new  tutelage  was  imposed  on  them,  they  might  delay  for  a 
year  to  enter  on  its  duties. 

8.  Et    qui  potestatem  aliauam  8.  By  a  rescript  of  the  Emperor 

habent,  exousare  se  possunt,  ut  oivus  Marcus,  all  persons  invested  with  any 
Marcus  rescripsit^  sed  coeptam  tu-  public  authority  may  excuse  them- 
telam  deserere  non  possunt.  selves  ;  but  thev  cannot  abandon  the 

office  of  tutor,  which  they  have  already 
undertaken. 
D.  xxvii.  1. 17.  6. 
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Qui  potestatem  aliqvAira  habent:  i.e.  all  magistrates,  including 
municipal  magistrates.  Poteataa  is  here  probably  contrasted  with 
dignitaSy  which  was  not  a  ground  of  excuse.    (D.  xxvii.  6. 15.  2.) 

4.  Item  propter  litem,  quam  cum  4.  No  tutor  or  curator  can  excuse 
pupiUo  vel  adulto  tutor  vel  curator  himself  by  alleging  a  law-suit  with  the 
haoet,  excusare  se  nemo  potest :  nisi  pupil  or  minor  ;  unless  the  suit  em- 
forte  de  onmibus  bonis  vel  hereditate  braces  the  whole  of  his  property,  or  is 
controversia  sit.  for  an  inheritance. 

D.  xxvii  i.  21.  pr. 

Justinian  afterwards,  in  the  72nd  Novel  (c.  1),  decided  that 
no  creditor  or  debtor  of  the  pupil  or  minor  should  be  allowed  to 
become  tutor  or  curator. 

5.  Item  tria  onera  tutelte  non  6.  Three  tutelages  or  curatorships, 
afTectatsB  vel  curse  prsestant  vaca-  if  unsolicited,  serve  as  an  excuse  from 
tionem,  quamdiu  adininistrantur :  ut  filling  any  other  such  office  while  the 
tamen  plurium  pupUlorum  tutela  holder  continues  to  discharge  the 
vel  cura  eorundem  bonorum,  veluti  duties.  But  the  tutelage  of  several 
fratrum,  pro  una  computetur.  pupils,  or  the  curatorship  of  property 

oelonging  at  once  to  several  persons, 
as  where  the  pupils  or  minors  are 
brothers,  is  reckoned  as  one  only. 

D.  xxvii.  1.  3.  15, 16. 

6.  Sed  et  propter  paupertatem  6.  Poverty  also  is  a  sufficient  ex- 
excusationem  ^bui  tam  divi  fratres  cuse,  when  it  can  be  proved  to  be  such 
quam  per  se  divus  Marcus  rescripsit,  as  to  render  a  man  incapable  of  the 
si  quis  imparem  se  oneri  injuncto  burden  imi>o8ed  upon  him,  according 
possit  docere.  to  the  rescripts  given  both  by  the  im- 
perial brothers  together,  and  by  the 
Emperor  Marcus  smgly. 

D.  xxvii.  1.  7. 

Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the  divi 
frairea. 

7.  Item  propter  adversam  vale-  7.  Hi-health,  also,  if  it  prevents  a 
tudinem,  propter    quam    nee    suis  man  from  attending  to  his  own  affairs, 
quidem    negotiis    interesse   potest,  affords  a  ground  of  excuse, 
excusatio  loctmi  habet. 

8.  Similiter  eum,  qui  litteras  ne-  8.  So,  too,  a  person  who  could  not 
sciret,  excusandum  esse,  divus  Pius  read  was  to  be  excused,  according  to 
rescripsit :  quamvis  et  imperiti  lit-  the  rescript  of  the  Emperor  Anto- 
terarum  possunt  ad  administrati-  ninus  Pius ;  yet  persons  who  cannot 
onem  negotiorum  sufficere.  read  may  have  business  capabilities. 

D.  xxvii.  1.  6. 19. 

The  magistrate  would  have  to  decide  whether  the  property- 
was  so  smaU,  and  the  position  of  the  pupil  or  minor  so  humble, 
that  this  ignorance  would  be  no  bar. 

9.  Item  si  propter  inimicitiam  9.  If  it  is  through  enmity  that  the 
aliquem  testamento  tutorem  pater  father  appoints  by  testament  any  one 
dederit,  hoc  ipsum  prsestat  ei  excus-  as  tutor,  this  circumstance  itself  will 
ationem :  sicat  per  contrarium  non  afford  a  sufficient  excuse ;  just  as,  on 
exousantur,  qui   se    tutelam    patri  the  other  hand,  they  who  have  pro- 
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pupillorum     administratoros    pro-    mised  the  father  of  the  pupils  to  fill 
miseront.  the  office  of  tutor,  cannot  be  excused. 

D.  xxviL  1.  6. 17. 

10.  Non  esse  autem  admitten-  10.  That  the  tutor  was  unknown  to 
dam  excusationem  ejus,  qui  hoc  solo    the  father  of  a  pupil  is  not  of  itself  to 
utitmr,    quod  ignotus   patri   pupil-    be  admitted  as  a  sufficient  excuse,  as 
lorum  sit,  divi  fratres  rescripsenmt.    is  decided  by  a  rescript  of  the  impe- 
rial brothers. 

D.  xrviL  1. 15. 14. 

11.  Inimicitis,  quas  quis  cum  11.  Enmity  against  the  father  of 
patre  pupillorum  vel  adultorum  the  pupil  or  minor,  if  it  is  of  a  deadly 
exerouit,  si  capitales  fuerunt  neo  character,  and  no  reconciliation  has 
reconciliatio  intervenit,  a  tutela  so-  taken  place,  is  usually  considered  as 
lent  excusare.  an  excuse  from  being  tutor. 

D.  xxvii.  1.  6.  17. 

12.  Item  si  quis  status  contro-  12.  So,  too,  he  whose  status  has 
versiam  a  pupillorum  patre  passus  been  called  in  question  by  the  father 
est,  excusatur  a  tutela.                         of  the  pupil,  is  excused  from  the  office 

of  tutor. 

That  is,  if  the  deceased  has  attempted  to  show  that  the  person 
appointed  tutor  was  a  slave. 

13.  Item  major  septuaginta  annis  13.  Persons  above  seventy  years  of 
a  tutela  vel  cura  se  potest  excusare.  age  may  be  excused  from  being  tutors 
Minores  autem  viginti  et  quinqne  or  curators.  Persons  under  the  age  of 
annis  olim  quidem  excusabantur :  a  twenty-five  were  formerly  excused,  but, 
nostra  autem  constitutioneprohiben-  b^  our  constitution,  they  are  now  pro- 
tur  ad  tutelam  vel  curam  adspirare,  hibited  from  aspiring  to  these  offices, 
adeo  ut  nee  excusatione  opus  fiat,  so  that  excuses  are  Decome  unneoes- 
Qua  constitutione  cavetur,  ut  nee  sary.  This  constitution  provides  that 
pupilluB  ad  legitimam  tutelam  voce-  neither  pupils  nor  minors  shall  be  called 
tur  nee  adultus  :  cum  erat  incivile,  to  a  legieJ  tutelage.  For  it  is  absurd 
eos,  qui  alieno  auxilio  in  rebus  suis  that  persons  who  are  themselves  go- 
administrandis  egere  noscuntur  et  vemed,  and  are  known  to  need  assist- 
sub  aliis  reguntur,  aliorum  tutelam  ance  in  the  administration  of  their  own 
vel  curam  subire.  affairs,  should  become  the  tutors  or 

curators  of  others. 

D.  xxviL  1.  2. 10.  7 ;  C.  V.  30.  6. 

14.  Idem  et  in  milite  observan-  14.  The  same  rule  holds  good  also 
dum  est,  ut  nee  volens  ad  tutelse  as  to  military  persons.  They  cannot, 
munus  admittatur.                                 even  though  they  wish  it,  be  admitted 

to  the  office  of  tutor  or  curator. 

15.  ItemBonuBgrammatici,  rhe*  15.  Grammarians,  rhetoricians,  and 
tores  et  medici  et  qui  in  patria  sua    physicians  at  Rome,  and  those  also 
id  exercent  et  intra  numerum  sunt,    who  exercise  such  professions  in  their 
a  tutela  vel  cura  habent  vacationem.    own  country,  and  are  within  the  num- 
ber   authorised,  are    exempted  from 
being  tutors  or  curators. 

D.  xxviL  1.  6.  L 

It  was  Antoninus  Pius  who  fixed  the  number  which  each  city 
was  to  have.  (D.  xxvii.  1.  6.  2.)  The  largest  provincial  city  was 
not  allowed  to  have  more  than  ten  physicians,  five  grammarians, 
and  five  rhetoricians. 
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Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  5) ;  jurispru- 
dents who  were  members  of  the  council  of  the  emperor  (xxvii. 
1. 30) ;  and  all  clerici  (C.  i.  3.  52). 

16.  Qui  autem  se  vult  exousare,  16.  If  a  person  wishes  to  excuse 
si  plures  habeat  excusationes  et  de  himself  and  has  several  excuses,  even 
quibusdam  non  probaverit,  aliis  uti  supposing  some  are  not  admitted,  there 
intra  tempora  non  prohibetur.  Qui  is  nothing  to  prevent  him  employing 
excusare  se  volunt,  non  appel-  others,  provided  he  does  so  within  the 
lant :  sed  intra  dies  quinquaginta  prescribed  time.  Those  who  wish  to 
continuos,  ex  quo  cognoverunt,  ex-  excuse  themselves  are  not  to  appeal, 
cusare  se  debent  (cujuscumque  ge-  but  whatever  kind  of  tutors  they  may 
neris  sunt,  id  est  qualiteroumque  be,  that  is,  however  they  may  have 
dati  fuerint  tutores),  si  intra  centesi-  been  appointed,  must  oner  their  ex- 
mum  lapidem  sunt  ab  eo  loco,  ubi  cuses  within  the  fifty  days  next  after 
tutores  dati  sunt :  si  vero  ultra  cen-  they  have  known  of  their  appointment, 
tesimum  habitant,  dinumeratione  if  tnev  are  within  a  hundr^  miles  of 
facta  viginti  millium  diumomm  et  the  place  where  they  were  appointed, 
amplius  triginta  dierum.  Quod  ta-  If  they  are  at  a  greater  distance,  they 
men,  ut  Scaevola  dicebat,  sic  debet  are  aUowed  a  day  for  every  twenty 
computari,  ne  minus  sint  quam  quin-  miles,  and  thirty  days  besides  ;  but  in 
quaginta  dies.  calculating  the  tune,  as  Scssvola  pointed 

out,  a  minimum  of  fifty  days  must  al- 
ways be  allowed. 

D.  xxviL  1.  21.  13. 

If  he  lived  anywhere  within  four  hundred  miles,  he  would, 
reckoning  a  day  for  each  twenty  miles,  and  thirty  days  besides, 
fall  short  of  fifty  days,  and  therefore  the  rule  was  laid  down  that 
gave  him  a  minimum  of  fifty  days.  If  he  did  not  excuse  him- 
self within  the  appointed  time,  he  could  not  afterwards  escape 
the  charge. 

IHe$  continui  are  opposed  to  dies  utiles,  the  days  on  which 
legal  business  could  be  done;  dies  continui  meaning  the  suc- 
cessive days,  of  whatever  kind. 

The  ordinary  rule  was  that  persons  called  to  a  public  office 
had,  in  order  not  to  serve,  to  appeal  to  a  higher  magistrate  than 
the  one  appointing  them. 

17.  Datus  autem  tutor  ad  uni-  17.  The  tutor  who  is  appointed  is 
versum  patrimonium  datus  esse  considered  as  appointed  for  the  whole 
creditur.                                                   patrimony. 

D.  xxviL  L  21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ;  but  if  it 
was  situated  in  very  different  parts,  he  might  apply  to  have  other 
tutors  appointed  to  act  in  the  different  localities.  (D.  xxvii. 
1.  21.  2.) 

18.  Qui  tutelam  alicujus  ^essit,  18.  A  person  who  has  discharged 
invitus  curator  ejusdem  fieri  non  the  office  of  tutor  is  not  compelled 
oompeUitur,    in   ti&ntum    ut,    licet  against  his  will  to  become  the  curator 

Sater,  qui  testamento  tutorem  de-  of  the  same  person ;  so  much  so,  that 

erit,    adjecit,    se    eundem    cura-  although  the  father,  after  appointing  a 

torem   dare,   tamen  invitmn   eum  tutor  by  testament,  adds  tnat  he  also 
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ouram  suscipere  non  oogendnm,  divi    appoints  the  same  person  to  be  curator, 
Severos  et  Antoninus  resoripsenint    the  person  so  i^pointed,  if  nnwilling, 

cannot  be  compelled  to  take  the  office 
of  curator ;  so  it  has  been  decided  by 
the  rescript  of  the  Emperors  Sevems 
and  Antoninus. 

It  is  Antoninus  Caracalla  who  is  here  meant 


19.  lidem  rescripserunt,  maritum 
uzori  Buee  curatorem  datum  ezcusare 
se  posse,  hcet  se  immisceat. 


19.  The  same  emperors  have  de- 
cided by  rescript,  tnat  a  husband 
appointed  as  curator  to  his  wife  may 
excuse  himself  from  the  office,  although 
he  intermeddles  with  her  afihirs. 

D.  xrviL  1.  1.  5. 

The  husband  not  only  might  excuse  himself  from  the  curator- 
ship  of  his  wife,  but  in  the  time  of  Justinian  he  could  not  fill  the 
office  (C.  v.  34.  2) ;  neither  could  the  wife's  curator  marry  her 
(C.  V.  6). 

It  was  the  general  rule  that  a  tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the  right 
of  offering  excuses. 

20.  Si  quis  autem  falsis  allega-  20.  If  any  one  has  succeeded  by  false 

tionibusexcusationemtutelsB  meruit,    allegations  in  getting  himself  excused 
non  est  liberatus  onere  tutebe.  from  the  office  of  tutor,  he  is  not  dis- 

charged from  the  burden  of  the  office. 

D.  xxiii.  2.  60.  pr. 


Tit.  XXVI.    DE  SUSPECTIS  TUTORIBUS  ET 

CURATORIBUS. 

Sciendum  est  suspect!  crimen  e  It  is  to  be  observed  that  the  right 

lege  duodecim   tabularum   descen-    of  accusing  a  suspected  tutor  or  curator 
dere.  is  derived  from  the  law  of  the  Twelve 

Tables. 

D.  x^rvi.  10.  1.  2. 

1.  Datum  est  autem  jus  remo-  1.  The  right  of  removing  suspected 

vendi  suspectos  tutores  Bomae  prsB-  tutors  belongs  at  Bome  to  Uie  prstor ; 

tori    et    m    provinciis    prsesimbus  in  the  provinces  to  the  prxsideSf  or  to 

earum  et  legato  proconsuns.  the  legate  of  the  proconsuL 

D.  xxvi.  10.  1.  3,  4. 


2.  Ostendimus,  qui  possunt  de 
suspecto  cognoscere :  nunc  videa- 
mus,  qui  suspecti  fieri  possunt.  Et 
quidem  onmes  tutores  possunt, 
sive  testamentarii  sint  sive  alterins 
generis  tutores.  Quare  et  si  legiti- 
mus  sit  tutor,  accusari  poterit.  Quid 
si  patronus?  Adhuc  idem  erit  di* 
oendum :  dummodo  meminerimus, 
famee  patron!  parcendum,  licet  ut 
suspectus  remotus  fuerit. 


2.  We  have  shown  what  magis- 
trates may  take  cognisance  of  sus- 
pected persons:  let  us  now  inquire, 
what  persons  may  become  suspected. 
All  tutors  may  become  so,  ^etiier 
testamentary  or  others ;  thus  even  a 
legal  tutor  may  be  accused.  But 
what  is  the  case  with  a  patron  ?  He, 
too,  may  be  accused ;  but  we  must 
remember,  that  his  reputation  must 
be  spared,  although  he  oe  removed  as 
suspected. 


D.  XXAT.  10.  1.  6. 
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The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  liberttts  could  only 
call  for  the  interference  of  the  law  to  protect  their  property,  not  to 
punish  the  tutor  with  infamy.  (D.  xxxvii.  15.  5.)  And  in  the  case 
of  all  legal  tutors  it  was  customary,  except  in  very  bad  cases,  not 
to  remove  them,  but  to  join  a  curator  with  them.  (D.  xxvi.  10. 9.) 
By  famcB  pa/rcendwm  is  meant  that  the  grounds  of  the  decision 
for  their  removal  were  not  to  be  expressed. 

3.  Let  us  now  inquire,  by  whom 
suspected  persons  mav  be  accused. 
Now  an  accusation  of  tnis  sort  is  in  a 
measure  public,  that  is,  it  is  open  to 
alL  Nay,  by  a  rescript  of  the  Em- 
perors Severus  and  Aiitoninus,  even 
women  are  admitted  to  be  accusers ; 
but  only  those  who  are  irresistibly  in- 
duced to  do  so  through  feelings  of 
affection ;  as  a  mother,  a  nurse,  or  a 
grandmother,  or  a  sister,  who  may  all 
become  accusers.  But  the  praetor  will 
admit  anv  woman  to  make  the  accusa- 
tion, in  whom  he  recognises  a  character 
that,  bent  on  the  fulfilment  of  duty  and 
not  overstepping  the  modesty  of  the 
sex,  but  animated  by  dutiful  affection, 
cannot  endure  that  the  pupil  should 
suffer  harm. 

D.  xxvL  10.  L  6,  7. 

The  action  is  called  quasi  publica,  because  on  the  one  hand  it 
had  the  private  object  of  securing  the  pupil's  interests,  and  on  the 
other  had,  like  public  actions,  criminal  consequences,  and  might 
be  brought  by  a  person  not  interested  in  the  private  result. 

Women,  as  a  general  rule,  could  not  institute  public  actions. 
(D.  xlviii.  2. 1.) 


3.  Consequens  est,  ut  videamus, 
qui  possint  suspectos  postulare.  £t 
sciendum  est,  quasi  publicam  esse 
hanc  actionem,  hoc  est  onmibus 
patere.  Quin  immo  et  mulieres  admit- 
tuntur  ex  rescripto  divorum  Severi 
et  Antonini,  sed  he  sole,  quae  pie- 
tatis  necessitudine  ductsB  ad  hoc 
procedunt,  ut  puta  mater :  nutrix 
quoque  et  avia  possunt,  potest  et 
soror  :  sed  et  si  qua  mulier  fuerit, 
cujus  praetor  propensam  in  pietatem 
mentem  inteliexerit  non  sexus  vere- 
cundiam  egredientem,  sed  pietate 
productam  non  continere  injuriam 
pupillorum,  admittit  eam  ad  accu- 
sationem. 


4.  Impuberes  non  possunt  tutores  4.  No  person  below  the  age  of  pu- 
8U08  suspectos  postulare  :  puberes  berty  can  bring  an  accusation  against 
autem  curatores  suos  ex  consilio  ne-  his  tutor  as  suspected ;  but  those  who 
cessariorum  suroectos  possunt  argu-  have  attained  that  age  may,  under  the 
ere :  et  ita  divi  Severus  et  Antoninus  advice  of  their  near  relations,  accuse 
rescripserunt.                                         their  curators.    Such  is  the  decision 

given  in  a  rescript  of  the  Emperors 
Severus  and  Antoninus. 

D.  xxvL  10.  7.  pr. 

5.  Suspectus  est  autem,  et  qui  non  5.  A  tutor  is  suspected  who  does 
ex  fide  tutelun  gerit,  licet  soivendo  not  faithfully  execute  his  trust,  al- 
est,  ut  Julianus  quoque  scripsit.  though  perfectly  solvent,  as  Julian 
Sed  et  antequam  incipiat  gerere  writes,  who  also  thinks  that  even  be- 
tutelam  tuW,  posse  eum  quasi  su-  fore  he  enters  on  his  office,  a  tutor 
speotum  removeri,  idem  Julianus  may  be  removed  as  suspected  ;  and  a 
scripsit  et  secundum  eum  consti-  constitution  has  been  made  in  accord- 
tutum  est.  ance  with  this  opinion.  * 

D.  xxvi.  10.  8. 

Ulpian  says  that  a  tutor  could  notbest^pec^i^beforeheentered 
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on  his  office,  and  that  if  there  was  any  reason  to  think  him  an  im- 
proper person  beforehand,  the  magistrate  would  forbid  him  to 
assume  the  administration.  (D.  xxvi.  10.  3.  5  and  12.)  Justinian 
decides  in  opposition  to  this. 

6.  Saspeotus  autem  remotos,  si  6.  A  saspeoted  person,  if  removed 
quidem  ob  dolmn,  famosos  est :  si  on  account  of  fraud,  is  infamous,  but 
ob  oulpam,  non  SBque.  not  so  if  for  neglect  only. 

G.  y.  4a  9 ;  D.  xxvL  10.  3. 18. 
For  the  meaning  of  the  word  infa/m/ia  see  Introd.  sec.  48. 

7.  Si  quis  autem  suspectus  postu-  7.  If  an  accusation  is  brought 
latur,  quoad  cognitio  finiatur,  inter-  against  any  one  as  suspected,  his  ad- 
dicitur  ei  administratio,  ut  Papiniano  ministration,  according  to  Papinian, 
visimi  est.  is  suspended  while  the  accusation  ia 

pending. 

D.  xlvi  3.  14. 1. 

8.  Sed  si  suspecti  cognitio  sus-  8.  If  a  process  is  commenced  against 
cepta  fuerit  posteaque  tutor  vel  a  tutor  or  curator,  as  suspected,  and  he 
curator  decesserit,  eztinguitur  cog-  dies  while  it  is  going  on,  the  process 
nitio  BuspectL  is  at  an  end. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  accounts 
would  be  brought  against  the  heirs  of  the  tutor  or  curator.  But 
the  suspecti  cognitio  could  not,  as  its  object  was  to  remove  the 
tutor  or  curator,  not  to  recover  money  from  him.  The  crimen 
svbspecti  could  only  be  brought  against  a  person  actually  tutor  or 
curator,  and  was  at  an  end  if  the  office  came  to  an  end,  not  only 
by  death,  but  in  any  way.     (D.  xxvi.  10.  11.) 

9.  Si  quis  tutor  copiam  sui  non  9.  If  a  tutor  fails  to  present  him- 
faciat,  ut  alimenta  pupulo  deceman-  self  in  order  that  a  certam  amount  of 
tur,  cavetur  epistula  diyorum  Severi  maintenance  may  be  fixed  on  for  his 
et  Antonini,  ut  in  possessionem  bon-  pupil,  it  is  provided  by  a  rescript  of  the 
orum  ejus  pupillus  mittatur ;  et  qusB  jBmperors  Severus  and  Antoninus,  that 
mora  deteriora  futura  sunt,  oato  the  pupil  shall  be  put  into  the  possession 
curatore  distrahi  jubentur.  Ergo  of  the  effects  of  the  tutor,  ana  that,  after 
ut  suspectus  removeri  potent,  qui  a  curator  has  been  appointed  for  tiie 
non  prsestat  alimenta.  purpose,  any  portion  of  these  effects 

which  would  be  deteriorated  in  value  by 
delay,  may  be  sold.  Therefore  a  tutor 
who  does  not  afford  maintenance  to  his 
pupil  may  be  removed,  as  suspected. 

D.  xxvi  10.  7.  2  and  10.  3.  14. 

The  praetor  generally  determined  the  amount  to  be  annually 
expended  on  the  maintenance  and  education  of  the  pupil  (the 
word  alimenta  must  be  taken  very  widely),  when  it  was  not  deter- 
mined by  the  testament  of  the  father.  The  tutor  had  therefore  to 
attend  before  the  magistrate  to  state  what  amount  the  fortune  of 
the  pupil  would  bear ;  and  if  he  wilfully  neglected  to  do  this,  and 
absented  himself,  he  was  treated  like  a  defaulting  debtor  absent- 
ing himself,  and  the  pupil  was  put  in  possession  of  his  goods. 
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10.  Sed  si  qniB  prsBsens  negat, 
propter  inopiam  alimenta  posse  de- 
cemi,  si  hoc  per  mendacium  dioat, 
remittenduin  euin  esse  ad  prsBfectum 
urbis  puniendum  placuit,  sicut  ille 
remittitur,  qui  data  pecunia  minis- 
terium  tutelae  redemit. 


10.  But  if  the  tutor  appears,  and 
alleges  that  maintenanoe  cannot  be  de- 
creed in  consequence  of  the  smallness 
of  the  pupil's  estate  ;  then,  if  he  says 
this  falseJy,  he  shall  be  handed  over 
to  the  prefect  of  the  city,  to  be  pun- 
ished, just  as  a  person  is  handed 
over  who  has  purchased  a  tutelage  by 
bribery. 

D.  xxvi.  10.  3.  16. 

The  praetor  had  no  criminal  jurisdiction,  and  therefore  persons 
were  sent  for  punishment  to  the  prcefectua  urbia,  (D.  i.  12.  1.) 
In  the  provinces  the  presses  could  punish,  as  well  as  remove,  the 
tutor. 

11.  Libertus  quoque,  si  fraudu-  11.  Also  a  freedman,  who  is  proved 
lenter  gessisse  tutelam  filiorum  vel  to  have  been  guilty  of  fraud,  when 
nepotum  patroni  probetur,  ad  prsB-  acting  as  tutor  to  the  son  or  grandson 
*Eectum  urbis  remittitur  puniendus.  of  his  patron,  is  handed  over  to  the 

prffifect  of  the  city  to  be  punished. 

D.  xxvi.  10.  2. 

12.  Novissime  sciendum  est,  eos,  12.  Lastly,  it  must  be  known  that 
qui  fraudulenter  tutelam  vel  curam  they  who  are  guilty  of  fraud  in  their 
administrant,  etiamsi  satis  offerant,  administration,  must  be  removed,  al- 
removendos  a  tutela,  quia  satisdatio  though  they  offer  sufficient  security, 
propositum  tutoris  malevolum  non  For  giving  security  makes  no  change 
mu&t,  sed  diutius  grassandi  in  re  in  the  dishonest  intentions  of  the  tutor, 
familiari  facultatem  prsestat.  but  only  procures  him  a  longer  oppor- 
tunity of  injuring  the  estate. 

D.  xxvL  10.  6.  6. 

A  person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.  But  a  zealous  and 
honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to  be 
removed  on  suspicion  because  he  is  poor. 

13.  Suspeotum  enim  eum  puta-  18.  We  also  deem  every  man  sus- 
mus,  qui  moribus  talis  est,  ut  su-  pected,  whose  conduct  is  such  that  we 
speotus  sit:  enimvero  tutor  vel  cura-  cannot  but  suspect  him.  But  a  tutor 
tor,  quamvis  pauper  est,  fidelis  or  curator  who  is  faithful  and  diligent, 
tamen  et  diligens,  removendus  non  is  not  to  be  removed,  as  a  suspected 
est  quasi  suspectus.  persoui  merely  because  he  is  poor. 

D.  xxvi.  10.  8. 


LIBER    SECUNDUS. 


Tit.  I.    DE  RERUM  DIVISIONS. 

Having  treated  in  the  first  book  of  the  law  relating  to  persons, 
the  Institutes  now  proceed  to  treat  of  the  law  relating  to  tnings — 
that  is,  they  pass  from  persons  who  exercise  rights  to  things  over 
which  rights  are  exercised.  Rights  may  be  divided  into  those 
which  we  have  in  or  over  things  as  against  all  the  world,  and 
those  which  we  have  against  particular  persons.  (See  Introd. 
sec.  61.)  The  second  book  of  the  Institutes,  and  the  first  portion 
of  the  third,  treat  of  the  former  class,  and  of  the  mode  in  which 
they  are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  firat  to  inquire  of  what  divisions  things  themselves 
are  susceptible  ;  next,  to  divide  rights  over  things  {jv/ra  in  rem) 
according  to  the  extent  of  the  ri^t ;  and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a  certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes,  but 
not  very  distinctly  or  expressly.  Thm^  themselves  may  be 
divided,  generally,  by  making  the  basis  ot  division  either  the  re- 
lation in  which  they  stand  to  persons,  or  something  inherent  in 
the  nature  of  the  things.  Things  divided  in  the  first  way  may  be 
divided  according  as  they  are  the  subject  of  the  rights  of  all  men 
or  no  men  on  the  one  hand,  and  of  particular  men  on  the  other, 
the  latter  class  receiving  modifications  according  to  the  character 
in  which  particular  men  hold  them.  This  division  of  things  is 
treated  of  in  the  first  sections  of  this  Title.  The  most  prominent 
distinction  inherent  in  things  is  that  of  things  corporeal  and 
things  incorporeal,  and  this  is  treated  of  in  the  second  Title. 
There  are  other  divisions  of  things  (see  Introd.  sees.  52-60)  which 
are  referred  to  in  the  Institutes,  but  not  expi'essly  noticed. 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing, 
when  in  Roman  law  he  was  said  to  have  the  dominium.  These 
rights  of  the  dominv.8  were  summed  up  in  the  jiua  utendi,  that  is, 
making  use  of  the  thing ;  the  jv^  fruendi,  that  is,  reaping  the 
fruits  and  profits ;  and  the  ju8  abutendi,  that  is,  consuming  the 
thing,  if  capable  of  consumption.     Or  any  one  of  the  jv/ra  in  rem 
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may  be  separated  from  the  rest  and  enjoyed  by  different  persons. 
(See  In  trod,  sec  64.)  These  fragments  of  the  dominivmi,  called 
servitudes,  are  treated  of  in  the  third  and  three  following  Titles. 
Or  a  person  may  have  a  right  over  a  thing  in  the  ownership  of 
another,  limited  by  the  extent  to  which  he  h&s  a  claim  against  the 
owner,  as  a  creditor  has  over  the  thing  given  him  in  jplec^e  as  a 
security  for  the  debt.  This  right,  generally  termed  in  Koman 
law  the  jus  pignoriSy  is  not  spoken  of  expressly  in  the  Institutes, 
but  a  brief  sketch  of  the  law  on  the  subject  wUl  be  found  in  the 
conclusion  of  the  notes  to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  which  the  owner- 
ship in  things  is  acquired,  and  the  subject  is  divided  according  as 
ownership  is  acquired  in  a  particular  thing,  or  in  a  vmiversvtaa 
rerum,  that  is,  the  aggregate  of  rights  possessed  by^  a  particular^ 
person.  Two  of  the  principal  modes  of  acquiring  particular  things, 
occupation,  that  is,  being  the  first  person  to  appropriate  an  unappro- 
priated thing,  and  tradition,  that  is,  the  owner  handing  over  the 
thing  toanother  person  withtheintentionof  transferring  theowner- 
ship,  and  the  transferee  receiving  the  thing  with  the  intention  of 
becoming  owner  of  it,  have  been  treated  of  in  the  first  Title,  as 
also  have  certain  subordinate  modes,  e.g.  accession,  when  an 
owner  acquires  by  the  natural  increment  of  the  thing  owned,  and 
specification,  when  a  new  thing  is  created,  and  belongs  to  the 
creator,  even  though  the  materials  belonged  to  another  person. 
All  these  are  said  k>  be  modes  of  acquiring  things  jv/re  natwrali. 
Two  modes  of  acquiring  particular  things  jv/re  civili  are  then 
noticed.  (1.)  The  sixth  Title  treats  of  v^sucapion,  the  process  by 
which  the  law  attached  the  legal  ownership  after  a  certain  length 
of  possession.  (2.)  The  seventh  Title  treats  of  certain  cases  in 
which  gift  might  be  looked  on  as  a  different  mode  of  conferring 
ownership  from  tradition.  This  ends  the  discussion  of  the  modes 
of  acquiring  the  ownership  in  particular  things.  The  eighth  and 
ninth  Titles  speak  of  certain  restrictions  on  auenation,  and  of  one 
person  acquiring  ownership  through  other  persons.  In  the  tenth 
Title  the  Institutes  proceed  to  discuss  the  modes  of  acquiring  a 
univeraitas  rerwm.  The  two  chief  modes  are,  the  gift  of  an  here-  ^ 
ditaa  by  testament,  and  the  succession  to  an  hereditaa  in  case  of 
intestacy.  The  subject  of  testaments  occupies  the  remainder  of 
the  second  book,  and  that  of  succession  to  an  intestate  occupies 
the  first  nine  Titles  of  the  third  book.  Some  minor  modes  of 
acquiring  a  univeraitas  rerv/m,  of  which  arrogation  is  the  most  \x^ 
important,  are  then  noticed ;  and  with  the  twelfth  Title  of  the 
third  book  the  treatment  of  jura  in  rem,  and  of  the  modes  of 
acquiring  ownership  in  them,  is  brought  to  a  conclusion.  This 
treatment  of  the  modes  of  acquisition  is  subject  to  the  incon-  • 
venience  noticed  by  Gains  (ii.  191),  that  legacies,  which  are  a 
mode  of  acquiring  specific  things,  are  treated  of  as  coming  under  *>- 
the  acquisition  of  a  univeraitas  reru/m  by  testament. 

Previously  to  the  legislation  of  Justinian,  there  had  been  two 
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other  modes  of  acquisition  jure  civili,  applicable  both  in  the  case 
of  particular  things  and  in  that  of  a  univeraitds  Terwm^  which  are 
treated  of  by  Gains  at  considerable  length.  (Qai.  ii.  18-37.  See 
also  Ulpian,  Reg,  19.  2.)  These  were  mancipation,  the  process 
by  which  res  mancipi  were  conveyed  from  one  Roman  citizen  to 
another  (see  Introd.  sec.  59),  and  in  jv/re  ceasio.  The  cesaio  in 
jv/re  was  a  fictitious  suit,  in  which  the  person  who  was  to  acquire 
the  thing  claimed  (vindicabdt)  the  thing  as  his  own,  the  person 
who  was  to  transfer  it  acknowledged  the  justice  of  the  claim,  and 
the  magistrate  pronounced  it  to  be  the  property  (adcUcebat)  of  the 
claimant.  Mancipation  and  ceaaionea  in  jv/re  had  become  obso- 
lete before  the  time  of  Justinian.  Ulpian  (Reg.  19.  2)  also  notices 
two  others,  adjudicatione,  i.e.  by  property  held  in  common  being 
judicially  marked  out,  so  that  the  portions  were  owned  in  seve- 
ralty (Bk.  iv.  Tit.  6.  20 ;  and  Tit.  17.  4,  5,  6,  7),  and  lege,  by 
some  special  statute,  as  when  leracies  devolved  under  the  lex 
Papia  Poppoea  (a.d.  9).     (Bk.  ii.  Tit.  20.  8,  note.) 

The  explanation  of  the  term  possession,  which  occurs  frequently 
in  this  Title,  may  be  conveniently  deferred  until  we  reach  the 
sixth  Title. 

Superiore  libro  de  lure  person-  Id  the  preceding    book  we  have 

arum  ezpoBuimus :  modo  videamus  treated  of  the  law  of  persons.    Let  as 

de  rebus,  qusB  vel  in  nostro  patri-  now  speak  of  things,  which  either  are 

monio    vel    extra    nostrum    patri-  in  our  patrimony,  or  not  in  our  patri- 

monium  habentur.    Quaedam  enim  mony.    For  some  things  by  the  law 

naturali  jure  communia  sunt  om-  of  nature  are  common  to  all;  some 

nium,  qusBdam  publioa,  qundam  uni-  are  public ;  some  belong  to  corporate 

versitatis,  quaeoam  nullius,  pleraque  bodies,  and  some  belong  to  no  one. 

singulorum,  qusB    variis  ez    causis  Most  thines  are  the  prc^perty  of  indi- 

cuique  adquiruntur,  stcut  ez  sub-  viduals,  who  acquire  them  in  different 

jectis  apparebit.  ways,  as  will  appear  hereafter.    • 

Gai.  ii.  1 ;  D.  L  8.  2. 

Under  the  word  rea,  thing,  is  included  whatever  is  capable  of 
being  the  subject  of  a  right.  The  principal  division  of  Gains  is 
into  things  divini  jv/ria  and  humani  jv/ria.  Here  the  principal 
division  is  according  as  things  are  in  n^atro  patrimonio,  that  is, 
capable  of  private  ownership ;  or  extra  noatruTnpatriinxyaivmt^ihdkt 
is,  not  capable  of  private  ownership,  and  either  belonging  to  all 
men  {com/munea)^  to  the  state  {publicce)^  to  no  men  (nnlhua),  or 
to  bodies  of  men  (univeraitatia).  The  words  bona  and  pecunia, 
it  may  be  observed,  are  only  used  of  things  in  noatro  pairimonio. 


1.  Et  quidem  naturali  jure  com- 
munia sunt  onmiumhaec:  aeretaqua 
profluens  et  mare  et  per  hoc  litora 
maris.  Nemo  igitur  ad  litus  maris 
accedere  prohibetur,  dum  tamen 
villis  et  monumentis  et  aedificiis 
abstineat,  quia  non  sunt  juris 
gentium,  sicut  et  mare. 


1.  By  the  law  of  nature  these  things 
are  common  to  mankind — the  air,  run- 
ning water,  the  sea,  and  consequently 
the  shores  of  the  se&  No  one,  there- 
fore, is  forbidden  to  approach  Uie  sea- 
shore, provided  that  he  respects  habi- 
tations, monuments,  and  buildings, 
which  are  not,  like  the  sea,  subject 
only  to  the  law  of  nations. 


D.  L  8.  2.  1 ;  D.  L  a  4. 
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Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a  man  may  inhale  the  air,  or  float 
nis  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any  por- 
tion, his  occupation  is  respected;  but  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to  all.  The 
sea-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a  right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  l£ey  built  on  it,  by  means  of  piles  or 
otherwise,  were  secured  in  exclusive  enjoyment  of  the  portion 
occupied ;  but  if  the  building  was  taken  away,  their  occupancy 
was  at  an  end,  and  the  spot  on  which  the  building  stood  again 
became  common.     (D.  i.  8.  6.) 


2.  AU  rivers  and  ports  are  public ; 
heDoe  the  right  of  fishing  in  a  port,  or 
in  rivers,  is  common  to  all  men. 


2.  Flumina  autem  onmia  et  por- 
tns  publica  sunt:  ideoque  jus  pis- 
candi  omnibus  commune  est  in 
portibus  flimiinibusque. 

D.  i.  8.  4.  1 ;  D.  xlviL  10.  18.  7. 

The  word  publicua  is  sometimes  used  as  equivalent  to  com- 
munis,  but  is  probably  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a  particular  people,  but  may  be 
used  and  enjoyed  by  all  men.  Roads,  public  places,  and  buildings, 
might  be  added  to  those  mentioned  in  the  text.  The  particular 
people  or  nation  in  whose  territory  public  things  lie  may  permit 
all  the  world  to  make  useof  them,but  exercises  a  special  jurisdiction 
to  prevent  any  one  injuring  them.  In  this  light  even  the  shore  of 
the  sea  was  said,  though  not  very  strictly,  to  be  a  res  pubUca :  it 
is  not  the  property  of  the  particular  people  whose  territory  is 
adjacent  to  the  shore,  but  it  belongs  to  them  to  see  that  none  of 
the  uses  of  the  shore  are  lost  by  the  act  of  individuals.  Celsus 
says,  Litora  in  quce  populus  Bx/manus  irrvperiwm  hdbet  populi 
Romcmi  esse  arbitror  (D.  xliii.  8.  3),  where,  if  we  are  to  bring 
this  opinion  of  Celsus  into  harmony  with  the  opinions  of  other 
jurists,  we  must  understand  'populi  Romani  esse*  to  mean  '  are 
subject  to  the  guardianship  of  the  Roman  people '. 

3.  Est  autem  litus  maris,  quate*  3.  The  sea-shore  extends  to  the  limit 
nus  hibemus  fluctus  maximus  ex-    reached  by  the  greatest  winter  flood, 
currit. 

D.  L  16.  96. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently  bor- 
rowed it  from  Aquilius.    (Cic.  Top,  7.) 


4.  Biparum  quoque  usus  publi- 
cus  est  juris  gentium,  siout  ipsius 
fluminis:  itaque  navem  ad  eas  a]^- 
pellere,  funes  ex  arboribus  ibi  natis 
religare,  onus  aliquid  in  his  repon- 
ere  ouilibet  liberum  eat,  sicuti  per 
ipsum  flumen  navigare.  Sed  pro- 
prietaa  earom  illorum  est,  quorum 


4.  The  public  use  of  the  banks  of  a 
river  is  part  of  the  law  of  nations,  just 
as  is  that  of  the  river  itself.  AU  persons, 
therefore,  are  as  much  at  liberty 
to  bring  their  vessels  to  the  bank,  to 
fasten  ropes  to  the  trees  growing  there, 
and  to  place  any  part  of  their  cargo 
there,  as  to  navigate  the  river  itself. 
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prtediU  hterent:  qua  de  causa  arbo-  But  the  banks  of  a  rivw  are  the  pro- 
ces  qnoqne  in  iisdem  natte  eorundem  party  of  those  whoM  land  they  adjoin  ; 
sunt.  and   conaBqasiitly   the  trees   growing  j 

on  thera  are  also  the  property  of  the  J 

Bame  penooa. 
D.  L  8.  5. 

The  banks  of  rivers  beloDged  to  the  proprietors  of  the  adjaj 
cent  lands  ;  but  the  use  of  them,  for  the  purposes  of  navigatid 
or  otherwise,  was  open  to  all.  The  propnetora,  therefore,  o 
alone  reap  the  profits  of  the  soil ;  bat  if  they  attempted  to  e 
cise  their  rights  so  aa  to  hinder  the  public  use  of  the  bank  J 
would  be  restrained  by  an  interdict  of  the  pnetor.  '^--  ^-" 
sec.  107.) 

G.  Litorum  qnoqne  tuua  pnbliotu  6.  The  pnblio  oae  of  Ibe  i 

juris  gentium  est,  sicnt  ipsius  maris :  too,  is  part  of  the  law  of  natio  J 
et  ob  id  quiboelibet  liberam  est,  that  of  the  eea  itself ;  snd  tlJ 
oasam  ibi  imponere,  in  qua  as  reoi-     any  person  is  at  liberty  to  pla^ 

Siant,  siont  retia  sicoare  et  ex  mare  a  cottage,  to  which  he  may  rei^ 
educere.  Proprietas  aalem  eorum  to  dry  his  nets  there,  and  hail 
potest  intelleginulliuB  esse.  Bed  ejus-  from  the  sea;  for  the  shoreii  I 
dem  juris  esse,  aujus  et  mare  at  qne  said  to  be  the  property  of  nl 
Bubjacent  man,  terra  vel  harena.  but  are  subject  to  the  sanie  la  J 

sea  itself,  and  the  ground  or 
neath  it 
D.  i.  a.  S.  pr.  and  1. 

The  shores  over  which  the  Roman  people  had  power  i 
the  property  of  the  Roman  people,  although  it  belonged  specially 
to  the  Roman  people  to  see  that  the  free  use  of  them  was  not 
hindered.     (See  note  to  paragraph  2.) 

6.  Universitatis  sunt,  non  singu-  6.   AmonK  things  belonging  to   a 
lorura,  vetuti  quEB  in  civitatibus  sunt    corporate    body,   not    to    individuals, 
tbeatra,  stadia  et  similia  et  si  qua     are,  for  instance,  city  theatres,  race- 
alia  sunt  communia  civitatium.             courses,  and  other  simjlar  placAS  be- 
longing in  common  to  a  whole  oity. 

D.  i.  8.  e.  1. 

Univeraitaa  is  a  corporate  body  created  by  the  state,  such  as 
munidpalities  or  the  guilds  (collegia)  of  ditferent  trades ;  for 
instance,  the  collegium  piatorum. 

Both  the  state  and  corporate  bodies  might  have  property  which 
they  held  exactly  like  individuals ;  as,  for  instance,  the  agri 
vectigales,  or  slaves  and  lands  belonging  to  a  collegium..  Such 
things  were  not  universitatis  in  the  sense  in  which  the  words  are 
used  here.  They  were,  like  the  property  of  individuals,  in  nostra 
patrim&nio,  the  state  or  corporation  being  looked  on  as  any  ot^er 
owner.  But  some  wniverBitates,  such  as  munidpalities,  had  things 
which  they  owned  for  the  use  of  the  public ;  and  it  ia  these  things 
that  are  here  spoken  of  as  res  universitatis. 

7,  HuUhu  autem  sunt  res  saorte  7.  Things  saored,  religious,  and 
et  religiosa  et  sanoUe ;  quod  enim    hallowed,  bdong  to  no  one ;  for  thak 
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divmi  juris  est,  id  ntdlius  in  bonis  which  is  subject  to  divine  law  is  not 
est.  •  the  property  of  any  one. 

-  Gal  ii.  9. 

Res  nullivs  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  animals, 
are  res  nullius ;  or  they  are  things  to  which  a  religious  character 
prevents  any  human  right  of  property  attaching. 

-  %  Sacra  sunt,  qusB  rite  et  per  8.  Things  are  sacred  which  have 
pon^^ces  Deo  consecrata  sunt,  veiuti  been  duly  consecrated  by  the  pontiffs, 
edas  sacre  et  dona,  quae  rite  ad  as  sacred  buildings  and  offerings,  pro- 
ministerium  Dei  dedicata  sunt,  quae  perly  dedicated  to  the  service  of  God, 
etiam  jper  nostraqa  constitutionem  which  we  have  forbidden  by  our  con- 
alienan  et  obligari  prohibuimus,  ex-  stitution  to  be  sold  or  mortgaged, 
oepta  causa  redemptionis  captivor-  except  for  the  purpose  of  purchasing 
mn.  Siquisvero  auctoritate  sua  quasi  the  freedom  of  captives.  Bui,  if  any 
sacrum  sibi  conltituerit,  sacrum  non  one  by  his  own  authority  makes  any- 
est,  sed  profanum.  Xoous  autem,  thing  as  it  were  sacred  to  himself,  it  is 
in  quo  sacrae  asdes  sdifioi^tfl^  sunt,  not  sacred,  but  profane.  But  ground 
etiam  diruto  aedificio,  adhup  sacer  on  which  a  sacred  edifice  has  once 
manet,  ut  et  Papinianus  Benpsit.  been  erected,  continues  to  be  sacred, 

^  even  after  the  building  has  been  de- 

stroyed, as  Papinian  also  writes. 
D.  i  8.  6.  3 ;  C.  L  2,  21. 

The  distinction  between  res  aacrcB  and  religiosoe,  in  the  older 
pagan  law,  was  that  the  former  were  things  dedicated  to  the  celes- 
tial gods,  the  latter  were  things  abandoned  to  the  infernal — relictce 
diis  manibua,  (Gai.  ii.  4.)  In  order  that  a  thing  should  be 
sacra,  it  was  necessanr  that  it  should  be  dedicated  by  a  pontiff  and 
with  the  authority  of  the  people,  afterwards  of  the  senate,  finally 
of  the  emperor.  (D.  i.  8.  9.  1.)  Things  consecrated  were  by  law 
inalienable.  The  support  of  the  poor  in  a  time  of  famine  ((J.  i.  2. 
21),  and  afterwards  the  payment  of  the  debts  of  the  church 
(Nov.  120.  10),  sufficed,  as  well  as  the  release  of  captives,  as 
reasons  for  the  sale  of  consecrated  moveables  ;  but  immoveables 
were  always  inalienable. 

9.  Beligiosum  locum  unusquis-  9.  Any  man  at  his  pleasure  makes 

que  sua  voluntate  facit,  dum  mor-  a  place  religious  by  burying  a  dead 
toum  infert  in  locum  suum.  In  boay  in  his  own  groimd ;  but  it  is  not 
oonmiunem  autem  locum  pumm  in-  permitted  to  bury  a  dead  body  in  land 
vito  socio  inferre  non  licet :  in  com-  hitherto  pure,  wmoh  is  held  in  common, 
mune  vero  sepulcrum  etiam  invitis  against  the  wishes  of  a  co-proprietor, 
ceteris  licet  ii^erre.  Item  si  alienus  But  when  a  sepulchre  is  held  in  com- 
iisu8fnictu8est,proprietarium]^lacet,  mon,  any  one  co-proprietor  may  bury 
nisi  oonsentiente  usnfructuario,  lo-  in  it,  even  against  the  wishes  of  the 
cum  religiosum  non  facere.  In  alie-  rest.  So,  too,  if  another  person  has 
num  locum,  conoedente  domino,  licet  the  usufruct,  the  proprietor  may  not, 
inferre:  et  licet  postea  ratum  ha-  without  the  consent  of  the  usufruc- 
buerit,  quam  illatus  esTlDOltuus,  tuary,  render  the  place  religious.  But 
tamen  reli^osos  locus  fit.  a  dead  body  may  be  laid  in  a  place  be- 

longing to  another  person,  with  the 
consent  of  the  owner ;  and  even  if  the 
owner  only  ratifies  the  act  after  the 
dead  body  hsLS  been  buried,  yet  the 
place  is  religious. 
Gai.  ii  6 ;  D.  i.  8.  6.  4 ;  D.  xi.  7. 
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Directly  the  body  or  bones  of  a  dead  person,  whether  slave  or 
free,  were  buried,  the  ground  in  which  tney  were  buried  became 
reiigrioatw,  although  previously  pure,  that  is,  neither  aacer,  relv- 
aio8U8,  nor  aanctua  (D.  xi.  7.  2.  4),  provided  that  the  person 
burying  the  body  was  the  owner  of  the  soil  or  had  the  consent 
of  the  owner. 

Although  the  place  was  a  res  nulliuSy  yet  there  could  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance,  members 
of  the  same  family,  could  be  buried  ;  and  this  kind  of  interest  in 
a  locu8  religioaua  was  transmissible  to  heirs,  or  even  to  purchasers 
of  a  property,  if  the  right  of  burying  in  a  particular  place  was 
attached,  as  it  might  be,  to  the  ownership  of  that  property.  (D. 
xviii.  1.  24.) 


10.  SanotflB  quoque  res,  veluti 
muri  et  ports,  quodammodo  diyini 
juris  sunt  et  ideo  nuUius  in  bonis 
sunt.  Ideo  autem  muros  sanotos 
dioimus,  quia  pcena  capitis  oonsti- 
tuta  sit  in  eps,  qui  aliquid  in  muros 
deliquerint.  Ideo  et  legum  eas  par- 
tes, quibus  poenas  constituimus  ad- 
versus  eos,  qui  contra  leges  fecerint, 
sanctiones  vocamus. 


10.  Hallowed  things  also,  as  the 
walls  and  gates  of  a  city,  are  to  a  cer- 
tain degree  subject  to  divine  law,  and 
therefore  are  not  part  of  the  property 
of  any  one.  The  walls  of  a  city  are 
said  to  be  hallowed,  inasmuch  as  any 
offence  against  them  is  pimished  capi- 
tally ;  so,  too,  those  parts  of  laws  by 
which  punishments  are  established 
against  transgressors,  we  term  sanc- 
tions. 

Gai.  iL  8 ;  D.  L  8.  8 ;  D.  i.  8.  9.  3 ;  D.  L  8.  11. 

Res  sanctcB  are  those  things  which,  without  being  sacred,  are 
protected  against  the  injuries  of  men  (sartctum  eat  quod  ah  injv/ria 
hominvmi  defensum  atque  munitum  est  D.  i  8.  8)  by  having  a 
severe  penalty  attached  to  the  violation  of  their  security. 

11.  Singulorum  autem  hominum 
multis  moous  res  ^VQt :  j^u§rugfl|an 

enim  rerum  dS^ffinlm^n^ciSoupur  *     v  

jure  naturali,  quod,  sicut  diximus,    law,  wnich,  as  we  have  observed,  is 


11.  Things  become  the  property  of 
individuals  in  various  ways ;  of  some 
we  acquire  the  ownership  by  natural 


appellatur  jus  gentium,  quarundam  termed  the  law  of  nations ;  of  others 
jure  oivili.  Gommodius  esTitaque  a  by  the  civil  law.  It  will  be  most  con- 
vetustiore  jure  incipere.  PaJam  est  venient  to  begin  with  the  more  ancient 
autem,  vetustius  esse  naturale  jus,  law;  and  it  is  very  evident  that  the 
quod  cum  ipso  genere  humano  rerum  law  of  nature,  established  by  nature 
natura  prodidit :  civilia  enim  jura  at  the  origin  of  mankind,  is  the  more 
tunc  cceperunt  esse,  cum  et  civitates  ancient,  for  civil  laws  could  then  only 
Gondi  et  magistratus  creari  et  leges  begin  to  exist,  when  states  began  to 
scribi  cceperunt.  be  founded,  magistrates  to  be  created, 

and  laws  to  be  written. 
D.  xU.  1.  1. 

We  now  proceed  to  inquire  how  property  is  acquired  in  par- 
ticular things.  It  is  acquired  either  by  natural  or  civil  mocles. 
The  natural  mode  first  treated  of  is  occupation,  of  which  there  are 
two  essential  elements ;  that  the  thing,  the  property  in  which  is 
acquired,  should  be  a  res  nullius,  that  is,  a  thing  capable  of  being 
appropriated,  but  not  yet  appropriated,  and  that  the  person  acquir- 
ing it  should  bring  the  thing  into  his  possession,  that  is,  into  his 
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power,  and  do  so  with  the  intention  of  holding  it  as  his  property 
{pro  8U0  hahendi), 

12.  FerflB  igitur  bestiee  et  volucres  12.  Wild  beasts,  birds,  fish,  that  is, 
et  pisoes,  id  est  omnia  animalia,  quee  all  animals,  which  live  either  in  the 
in  terra  mari  caelo  nasountur,  jixoi:^  sea,  the  air,  or  on  the  earth,  so  soon  as 
atque  ab  aliqao  capta  fuerint,  jure  they  are  taken  by  any  one,  inmiedi- 
gentmm  statim  illius  esse  incipiunt :  ately  become  by  the  law  of  nations  the 
quod  enim  ante  nullius  est,  id  na-  property  of  the  captor;  for  natural 
turali  ratione  oooupanti  conceditur.  reason  gives  to  the  nrst  occupant  that 
Nee  interest,  feras  bestias  et  volu-  which  had  no  previous  owner.  And 
cres  utrum  in  suo  fundo  quisque  it  is  immaterial  whether  a  man  takes 
capiat,  an  in  alieno:  plane  qui  in  wild  beasts  or  birds  upon  his  own 
alienum  fundum  ingreditur  venandi  ground,  or  on  that  of  another.  Of 
aut  aucupandi  jpcaJ^  potest  a  do-  course  any  one  who  enters  the  ground 
mino,  si  is  provident,  prohiberi,  ne  of  another  for  the  sake  of  himting  or 
ingrediatur.  Quidquid  autem  eorum  fowling,  may  be  prohibited  by  the  pro- 
ceperis,  eo  usque  tuum  esse  intelle-  prietor,  if  he  perceives  his  intention 
gitur,  donee  tua  custodia  coeroetur :  of  entering.  Whatever  of  this  kind 
cum  vero  evaserit  custodiam  tuam  you  .take  is  regarded  as  your  property, 
et  in  naturalem  libertatem  se  re-  so  long  as  it  remains  in  your  keeping, 
ceperit,  tuum  esse  desinit  et  rursus  but  when  it  has  escaped  and  recover^ 
oocupantis  fit.  Naturalem  autem  its  natural  liberty,  it  ceases  to  be  yours, 
libertatem  recipere  intellegitur,  cum  and  again  becomes  the  property  of  him 
vel  oculos  tuos  effugerit  vel  ita  sit  who  captures  it.  It  is  consiaered  to 
in  conspeotu  tuo,  ut  difficilis  sit  ejus  have  recovered  its  natural  liberty,  if  it 
persecutio.  has  either  escaped  out  of  your  sight, 

or  if,  although  not  out  of  sight,  it 
yet  could  not  be  pursued  without  great 
difficulty. 

Gal  ii  67 ;  D.  xlL  1. 1. 1 ;  D.  xli.  1.  3.  pr.  and  1 ;  D.  xlL  1.  3.  2;  D.  xE  1.  5. 

Directly  the  thin^  ceases  to  be  in  the  power  of  the  occupant, 
the  property  in  it  is  Tost,  and  it  is  exactly  as  if  it  had  never  been 
seized  or  occupied.  What  is  meant  by  being  in  the  power  of  the 
occupant  must  vary  according  to  the  nature  of  the  thing  occu- 
pied. Several  examples  are  given  in  this  and  the  foUowing 
paragraphs. 

13.  Ulud  quaesitum  est,  an,  si  13.  It  has  been  asked,  whether,  if 
fera  bestia  ita  vulnerata  sit,  ut  capi  you  have  wounded  a  wild  beast,  so 
possit,  statim  tua  esse  intellegatur.  that  it  could  be  easily  taken,  it  imme- 
QuibuBdaxn  placuit,  statim  tuam  esse  diately  becomes  your  property .  Some 
et  eo  usque  tuam  videri,  donee  eam  have  uiought  that  it  does  become  yours 
persequans;  quod  si  desieris  per-  directly  you  wound  it,  and  that  it  con- 
sequi,  desinere  tuam  esse  et  rursus  tinues  to  be  yours  while  you  continue 
fieri  oocupantis.  Alii  non  aliter  to  pursue  it,  but  that  if  you  cease  to 
putaverunt  tuam  esse,  quam  si  pursue  it,  it  then  ceases  to  be  yours, 
ceperis.  Sed  posteriorem  senten-  and  again  becomes  the  property  of  the 
tiiun  nos  oonfirmamus,  quia  multa  first  person  who  captures  it.  Others 
acddere  solenty  ut  eam  non  capias,  have  thought  that  it  does  not  become 

jrour  property  until  you  have  captured 
it.  We  confirm  this  latter  opinion, 
because  many  accidents  may  happen 
to  prevent  your  capturing  it. 

D.  xlL  1.  6.  h 

Gains,  in  this  passage  of  the  Digest,  informs  us  that  the  former 
opinion  was  that  of  Ti^batius. 
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14.  Ajpmm  qaoqae  natnra  lera  14.  Bees  abo  axe  wild  bj  nature, 
eat  Ita^oe  qam  in  arfoofe  tna  eon-  Therefore,  bees  thai  swarm  upon  your 
sederint,  antftqnam  a  te  alyeo  incln-  tree,  until  joa  hare  hired  them,  are 
dantnr,  non  magis  tiue  esse  intel-  no  more  coosidered  to  be  joor  pro- 
legmitcDT,  qnam  Tofaierea,  tpim  in  perty  than  the  birdi  which  build  thor 
toa  arbore  nidom  f ecerint :  ideoqne  nests  on  joor  tree ;  so  if  any  one  else 

X  si  alios   eas   indnserit,  is   earmn  hiTes  them  he  becomes  theur  owner, 

dominns  erit    £axQS  qaoq[ne  si  qnos  Any  one,  too,  is  at  hberky  to  take  the 

hm  f ecerint^  qnilibet  eximere  potest,  honeycombs  the  bees  may  have  made. 

Plane  integra  re,  si  providoris  in-  But  of  course,  if,  before  anything  has 

gredientem  in  fundum  tuum,  potes  been  taken,  you  see  any  one  entermg  on 

enm  jure  prohibere,  ne  ingrediator.  your  land,  you  have  a  right  to  prevent 

Examen,  quod  ex  aiveo  tuo  CTolay-  his  entering.     A  swarm  which  has 

erit,  eo  usque  tuum  esse  intellegitury  flown  from  your  hire  is  stiU  considered 

donee  m  conspectu  tuo  est  nee  dif  -  yours  as  long  as  it  is  in  your  si^t  and 

ficilis  ejus  persecutio  est :  alioqnin  may  easily  be  pursued ;  otherwise  it 

occupantis  nt.  becomes  the  property  of  the  first  per- 
son that  takes  it. 

D.  xlL  L  5.  2-4. 

It  is  said  that  the  owner  of  the  land,  if  he  wished  to  secure 
tilie  bees  for  himself,  most  prevent  any  one  entering  irUegra  re  ; 
because  if  the  bees  are  once  taken,  they  belong  to  the  person  who 
takes  them,  although  the  owner  of  the  land  may  have  an  action 
against  the  person  entering  against  his  will. 

15.  Pavonum  et  columbarum  fera  15.  Peacocks,  too,  and  pigeons  are 
natura  est.  Nee  ad  rem  pertinet,  naturally  wild ;  nor  does  it  make  any 
quod  ex  oonsuetudine  avolare  et  difference  that  they  are  in  the  habit  of 
revolare  solent :  nam  et  apes  idem  flying  out  and  then  returning  again,  for 
faciunt,  quarum  constat  feram  esse  bees,  which  without  doubt  are  natur- 
naturam :  cervos  quoque  ita  quidam  ally  wild,  do  so  too.  Some  persons 
mansuetoB  habent,  ut  in  silvsLS  ire  have  deer  so  tame,  that  they  will  go 
et  redire  soleant,  quorum  et  ipsorum  into  the  woods,  and  regularly  return 
feram  esse  naturam  nemo  negat.  In  again ;  yet  no  one  denies  that  deer 
Ins  autem  animalibus,  au»  ex  con-  are  naturally  wild.  But,  with  respect 
suetudine  abire  et  reoire  solent,  to  animalB  which  are  in  the  hi^it  of 
talis  regula  comprobata  est,  ut  Qfi.  going  and  returning,  the  rule  has  been 
jumje  tua  esse  intellegantur,  donee  adopted,  that  they  are  considered  yours 
anmium  revertendi  habeant :  nam  as  long  as  they  have  the  intention  of 
si  revertendi  animum  habere  desier-  retui^,  but  if  they  cease  to  have 
int,  eticun  tua  esse  desinunt  et  fiunt  this  intention,  they  cease  to  be  yours» 
occupantium.  Revertendi  autem  and  become  the  property  of  the  first 
animum  videntur  desinere  habere,  person  that  takes  them.  These  animals 
cum  revertendi  consuetudinem  de-  are  supposed  to  have  lost  the  intention, 
seruerint.  when  tney  have  lost  the  habit,  of  re- 

turning. 

Gal  11.  68 ;  D.  xlL  1.  55. 

16.  Gallinarum  et  anserum  non  16.  But  fowls  and  geese  are  not 
est  fera  natura ;  idque  ex  eo  possu-  naturally  wUd,  which  we  may  learn 
mus  intellegere,  quod  alise  sunt  from  there  being  particular  lands  of 
gallinfle,  quas  feras  vocamus,  item  fowls  and  geese  which  we  term  wHd. 
alii  anseres,  quos  feros  appellamus.  And  therefore,  if  your  geese  or  fowls 
Ideoque  si  anseres  tui  aut  gallinse  should  be  frightened,  and  take  flight, 
tuflB  aliquo  casu  turbati  turbatseve  they  are  still  regarded  as  yours  wner- 
evolaverint,  licet  conspeotum  tuum  ever  they  may  be,  althou|^  you  may 
eflugerint,  quocumque  tamen  loco  have  lost  sight  of  them ;  and  whoever 
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Ktnt,  tui  tuffive  esse  intelleguntur :  et    detains  such  animals  with  a  view  to  his 
qui  lucrandi  animo  ea  animalia  reti-    own  profit,  commits  a  theft, 
net,  furtmn  committere  intellegitur. 

D.  xli.  1.  5.  G.    . 

17.  Item  ea,  quae  ex  hostibns  17.  The  things  we  take  from  our 
capimuB,  jure  gentium  statiin  nostra  enemies  become  immediately  ours  by 
fiunt :  fdeo  quidem,  ut  et  liberi  the  law  of  nations,  so  that  even  free- 
homines  in  servitutem  nostram  de-  men  thus  become  our  slaves ;  but  if 
ducantur,  qui  tamen,  si  evaserint  they  afterwards  escape  from  us,  and 
nostram  potestatem  et  ad  suos  re-  return  to  their  own  people,  they  regain 
versi  f uerint,  pristinum  statum  re-  their  former  condition. 

cipiunt. 

Gai.  ii.  69  ;  D.  xli.  1.  6.  7  ;  D.  xli.  1.  7.  pr. 

The  moveables  of  an  enemy  were  always  looked  on  as  res 
nullivs ;  the  first  person  who  took  them  became  the  owner.  Prac- 
tically, of  course,  things  taken  in  war  did  not  belong  to  the  par- 
ticular soldier  who  took  them,  unless  in  very  exceptional  cases, 
because  he  took  them  as  one  of  a  large  body,  who  by  their  exer- 
tions all  contributed,  directly  or  indirectly,  to  the  capture.  The 
army,  again,  did  but  represent  the  state  ;  and  though  moveables 
were  generally  given  up  to  the  soldiers  and  divided  among  them, 
land  taken  in  war  was  claimed  by  the  state,  whose  servants  the 
soldiers  were,  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a 
slave,  regained  his  atatua  when  he  returned  to  his  own  country 
by  i\iQ  jv^  poatlirriinii  (see  Bk.  i.  Tit.  12.  5),  so  everything  that 
returned  to  its  former  state  of  being  free  from  any  owner,  was 
said  to  do  so  by  a  process  analo^us  to  the  jus  poatliminii. 
Harcian,  for  example,  speaks  in  the  Digest  (i.  8. 6.  pr.)  of  a  person 
building  on  a  shore,  and,  after  having  said  that  the  soil  is  only 
his  while  the  building  remains,goes  on,  cUioquin  cedifioio  dilapao, 
quasi  jure  poatliminii  revertttur  locua  in  priatincmi  cauaam. 

We  have  no  mention  here,  which  we  might  expect  to  have, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the  things 
that  did  return  were  said  to  do  so  by  'poaUvminiwrn ;  Pomponius 
says,  quv/m  duce  apeciea  poatlivfiinii  aint,  ut  aut  noa  revertamv/r 
aut  cuiquid  recipiamivs.  (D.  xlix.  15. 14.)  Generally  speaking,  if 
the  property  of  individuals  was  captured  by  an  enemy  and  retaken, 
it  was  prceda,  that  is,  was  part  of  the  spoil  of  war,  and  belonged 
to  the  state,  not  to  its  former  owner.  But  there  were  cer^in 
things  to  which  a  jua  poatliminii  attached,  and  which,  if  retaken, 
reverted  to  their  original  owner,  and  did  not  form  part  of  the 

Cda.     These  things,  so  far  as  we  know  them,  were  land,  slaves, 
)GB,  muleSy  and  ships  used  in  war.   (Cic.  Top.  8  ;  D.  xlix.  15.  2.) 

18.  Itemlapilli,  gemmn etcetera,  18.  Precious  stones,  too,  gems,  and 
qun  in  litore  ioveniuntur,  jure  na-  other  things,  found  upon  the  sea-shore, 
turali  statim  inventoris  fiunt.               become  immediately  by  natural  law> 

the  property  of  the  finder. 

D.  i  8.  d. 
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In  the  next  section  Justinian  leaves  the  subject  of  acquisition 
by  occupation,  but  afterwards  speaks  of  matters  that  properly 
belong  to  it,  of  islands  rising  in  the  sea  (paragr.  22),  and  things 
found  which  have  been  intentionally  abandoned  by  their  owners 
(paragr.  47,  48). 

19.  Item  ea,  que  ex  animalibus  19.  So,  too,  ail  the  oSispring  of  ani- 

dominio  tno    snbjectis  nata    sunt,    mals  of  which  yon  aie  the  owner,  be- 
£odem  jure  tibi  adquiruntnr.  come  by  the  same  law  your  property. 

D.  xli.  1.  6. 


From  the  19th  to  the  37th  paragraph  inclusive,  may  be  taken, 
together  as  bearing  more  or  less  on  the  subject  of  accession.  The 
Latin  word  acceaaio  always  means  an  increase  or  addition  to  some- 
thing previously  belon£;ing  to  us,  but  commentators  have  used  the 
word  accession  not  only  for  the  increase  itself,  but  also  for  the 
mode  in  which  the  increase  becomes  our  property. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
35th  section  of  the  produce  of  animals  and  the  fruits  of  lands 
belonging  to  us.  They  are  really  part  of  that  which  originally 
belonged  to  us.  The  owner  of  the  wheat-seed  is  potentially  the 
owner  of  the  blade  and  the  ear;  the  owner  of  the  animal  is 
potentially  the  owner  of  its  young. 

Again,  a  thing  may  be  an  accessio,  an  actual  gain  or  increase 
to  our  property,  whicn  was  in  theory  of  law,  but  not  in  fact,  ours 
already.     This  is  the  case  with  an  island  in  a  river,  an  instance 

fiven  in  paragraph  22.  The  bed  of  the  river  becomes  publicua 
y  the  mere  fact  of  the  river  flowing  over  it ;  if  any  portion  of 
the  bed  is  dried  so  as  to  form  an  island,  that  portion  ceases  to  be 
public,  and,  becoming  private,  is  presumed  to  be  a  part  of  the  ad- 
jacent land  It  is  something  not  newly  acquired,  but  restored  to 
us  by  nature ;  we  have  been  temporarily  deprived  of  it,  and 
again  resume  our  rights  over  it 

Again,  a  person  who  uses  materials  sometimes  only  gives  them 
a  new  form,  sometimes  makes  with  them  a  new  thing,  different 
from  the  materials  themselves.  When  he  does  the  latter,  the 
thing  he  makes,  the  naua  species,  as  the  jurists  termed  it,  becomes 
his  by  the  fact  of  his  making  it.  The  thing  did  not  exist,  and 
he  has  made  it  to  exist,  and  it  belongs  to  him  by  a  title  not  dissimilar 
to  that  of  occupation :  it  is  a  new  thing,  which  he  is  the  first  to 
get  into  his  power.  To  take  an  instance  given  in  paragraph  25, 
a  man  who  makes  wine  out  of  another's  grapes  has  made  some- 
thing new  of  a  kind  distinct  from  the  grapes  themselves,  and  the 
wine  belongs  to  him.  This  specification  may  be,  perhaps,  re- 
garded as  a  distinct  mode  of  acquisition. 

Again,  when  two  things  belonging  to  different  owners  are 
united  so  as  to  become  integral  portions  of  a  common  whole,  but 
one  portion  is  subordinate  and  inferior  to  the  other,  we  have  to 
ask  whether  the  owner  of  the  greater  became  the  owner  of  the 
les&     The  Roman  jurists  answered  this  by  asking  whether  the 
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two  things  could  after  their  union  be  separated  from  each  other. 
If  this  was  physically  possible,  each  owner  of  the  respective  por- 
tions continued  to  be  owner ;  but  if  not,  the  owner  of  the  more 
important  or  principal  thing  became  the  owner  of  the  less  impor- 
tant or  accessory  thing,  for  which  he  gave  compensation. 

20.    Praeterea  quod  per  alluvio-  20.     Moreover,    the    alluvial    soil 

nem  agro  tuo  flumen  adjecit,  jure  added  by  a  river  to  your  land  becomes 

gentium  tibi  adquiritur.    Est  autem  yours  by  the  law  of  nations.    Allu- 

alluvio  incrementum   latens.      Per  vion  is  an  imperceptible  increase ;  and 

alluvionem  autem  id  videtur  adjici,  that  is  added  by  alluvion,  which  is 

quod  ita  paulatim  adjicitur,  ut  intel-  added  so  gradually  that  no  one  can 

legere  non  possis,  quantum  quoquo  perceive  how  much  is  added  at  any 

momento  temporis  adjiciatur.  one  moment  of  time. 

Oai.  ii.  70 ;  D.  xlL  1.  7.  1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the 
bank  of  a  river  is  inseparable  from  the  native  soil  of  the  bank ; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of  acces- 
sion. 

An  exception  was  made  in  the  case  of  agri  limitati,  that  is, 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted  or 
sold  in  plots.  If  these  plots  were  enlarged  by  alluvion,  the  in- 
crease Old  not  become  theproperty  of  the  owner  of  the  plot.  (D. 
xli.  1. 16  ;  xliii.  12. 1.  6.)  Ilie  reason  seems  to  be  that  the  particles 
deposited  by  alluvion  were  considered  public  as  forming  portion  of 
the  current  of  the  stream,  the  waters  of  which  were  public,  and 
when  these  particles  were  deposited  by  the  side  of  a  plot  granted 
or  sold  by  tne  state,  they  were  not  allowed  to  enlar^  the  plot  of 
which  the  state  had  already  determined  the  proper  size. 

^  21.  Quodsi  vis  fluminis  partem  21.  But  if  the  violence  of  a  river 
aliquam  ex  tuo  praedio  detraxerit  et  should  bear  away  a  portion  of  your 
vicini  prsdio  appulerit,  palam  est  land,  and  unite  it  to  that  of  your 
earn  tuam  permanere.  Plane  si  neighbour,  it  undoubtedly  still  con- 
longiore  tempore  fundo  vicini  hses-  tinues  yours.  If,  however,  it  remains 
erit  arboresque,  quas  secum  trazerit,  for  a  long  time  united  to  your  neigh- 
in  eum  funaum  radices  egerint,  ex  hour's  kuad,  and  the  trees,  which  it 
eo  tempore  videntur  vicini  fundo  swept  away  with  it,  take  root  in  his 
adquisitae  esse.  ground,  these  trees  from  that  time  be- 
come part  of  your  neighbour's  estate. 

Qai.  iL  71 ;  D.  xli.  1.  7.  2. 

When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river 
bank,  it  is  quite  possible  to  detach  it,  and  consequently  the  mass 
remains  the  property  of  its  former  owner  ;  but  if  it  becomes  in- 
separable in  the  manner  described  in  the  text,  then  the  property 
in  it  is  changed. 

Videntur  acqv/iaitoB  (for  which  is  found  videtur  acquiaita  in 
the  Digest  (Florentine  MS.))  includes  the  trees  themselves  as  well 
as  the  soil  of  the  fragment. 

22.  Insula,  quie  in  man  nata  est,  22.  When  an  island  is  formed  in 

quod   raro  aooidity  occupantis   fit:    the  Bea,  which  rarely  happens,  it  is 
nuUios  enim  esse  creditor.    At  in    the  property  of  the  first  occupant ; 

K  1 
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flumine  nata,  quod  frequenter  acci-  for  before  occupation  it  belongs  to  no 
dit,  si  quidem  mediam  partem  flu-  one.  But  when  an  island  is  formed  in 
minis  teneat,  communis  est  eorum,  ariver,  which  frequently  happens,  then 
qui  ab  utraque  parte  fluminis  pix)pe  if  it  occupies  the  middle  of  the  river,  it 
ripam  prsecua  possident,  pro  modo  belongs  respectively  to  those  who  pos- 
latitudmis  cujusque  fundi,  qusB  lati-  sess  the  lands  near  the  banks  on  each 
tudo  prope  ripam  sit.  Quoasi  alteri  side  of  the  river,  in  proportion  to  the 
parti  proximior  sit,  eorum  est  tan-  extent  along  the  banks  of  each  man's 
tum,  qui  ab  ea  parte  pcope  ripam  estate.  But  if  the  island  is  nearer  to 
prsedia  possiden£  Quodsi  aliqua  one  side  than  the  other,  it  belongs  to 
parte  divisum  flumen,  deinde  inira  those  persons  only  who  possess  lands 
unitum  agmm  alicujus  in  formam  contiguous  to  the  bank  on  that  side, 
insulse  redegerit,  ejusdem  permanet  But  if  a  river  divides  itself  at  a  cer- 
is  ager,  cujus  et  fuerat.  tain  point,  and   lower    down  unites 

again,  thus  giving  to  any  one's  land 
the  form  of  an  island,  tne  land  still 
continues  to  belong  to  the  person  to 
whom  it  belonged  before. 

Gal  ii.  72 ;  D.  xlL  1.  7.  3, 4. 

An  island  formed  by  a  stream  cutting  off  a  portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former  owner. 
But  if  the  island  was  formed  by  the  bed  of  the  river  becoming  dry 
in  any  part,  it  might  be  doubtful  to  whom  it  belonged.  The  bed 
of  the  nver,  as  long  as  the  river  flowed  over  it,  was  public.  Ille 
alveua  quern  sibi  flumen  fecitf  et  si  privatua^  antea  juit,  incipit 
tamen  esse  publicus  (D.  xliii  12.  1.  7) ;  or  rather  the  use  or  it 
was  public,  while  the  soil  itself  was  the  property  of  the  private 
individuals  to  whom  the  soil  of  the  banks  belonged,  and  therefore 
when  the  bed  was  dried,  when  it  had  ceased  to  be  subject  to 
public  use,  the  private  owners  resumed  their  respective  rights  of 
ownership  over  it.  Quum  exsiccatus  esset  alveus,  proximorumfH^ 
quia  jam  populus  eo  non  utitur.  (D.  xli.  1.  30,  1.)  If  the  bed 
was  not  wholly  but  partially  dried,  the  island  formed  would  belong 
to  the  owner  of  the  nearest  bank,  if  it  lay  entirely  on  one  side 
of  the  stream  ;  or  if  it  lay  partly  on  one  side  and  partly  on  the 
other,  it  would  belong  to  the  owners  of  both  banks  in  such  propor- 
tion as  a  line  drawn  along  the  middle  of  the  stream  would  divide  it. 

23.  Quodsi  naturali  alveo  in  uni-  23.   If  a  river,  entirely  forsaking 

versum  derelicto  alia  parte  fluere  its  natural  channel,  begins  to  flow  in 

coeperit,  prior  quidem  alveus  eorum  another  direction,  the  old  bed  of  the 

est,  aui  prope  ripam  ejus  prsedia  river  belongs  to  those  who  possess  the 

possident,  pro  modo  scihcet  latitu-  lands  adjoining  its  banks,  in  propor- 

dinis   cujusque  agri,  que    latitude  tion  to  the  extent  along  the  banks  of 

prope  ripam  sit ;  novus  autem  alveus  their  respective  estates.    The  new  bed 

ejus  juris  esse  incipit,  cujus  et  ipsum  follows  tne  condition  of  the  river,  that 

flumen,  id  est  pubUcL     Quodsi  post  is,  it  becomes  public.    And,  if  after 

aliquod  tempus  ad  priorem  alveum  some  time  the  river  returns   to  its 

reversum  fuerit  flumen,  rursus  no-  former  channel,  the  new  bed  again 

vuB  alveus  eorum  esse  incipit,  qui  becomes  the  property  of  those  who 

prope  ripam  ejus  priedia  possident.  possess  the  lands  along  its  banks. 

D.  xli.  I.  7.  5. 

It  might  happen  that  the  soil  over  which  the  river  flowed  was 
known  to  have  belonged  to  a  different  person,  and  not  to  the 
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owners  of  the  adjacent  banks.  If  the  river  chang^ed  its  channel 
and  left  the  soil  dry,  to  whom  was  the  recovered  land  to  belong  ? 
Could  its  original  owner  claim  it,  or  was  the  presumption  of 
law  so  fixed  in  favour  of  the  owners  of  the  adjacent  banks  that 
nothing  was  admitted  to  rebut  it  ?  Gaius  says  that  strict  law  was 
against  the  original  owner,  but  adds,  vix  est  ut  id  obtineat  (D. 
xTi.  1.  7.  5)  ;  while  Pomponius  decides  expressly  for  the  original 
owner.     (D.  xli.  1.  30.  5.) 

24.  Alia^ane  causa  est,  si  cujus  24.  The  case  is  quite  different  if 
totus  ager  inundatus  fuerit.  Neque  any  one's  land  is  completely  inun- 
enim  inundatio  speciem  fundi  com-  dated ;  for  the  inundation  does  not 
mutat  et  ob  id,  si  recesserit  aqua,  alter  the  nature  of  the  land,  and 
palam  est,  eum  fundum  ejus  manere,  therefore,  if  the  water  recedes,  the 
cujus  et  fuit.  land  remains  indisputably  the  property 

of  the  same  owner. 

D.  xli.  1.  7.  6. 

An  inundation  is  here  contrasted  with  a  change  in  the  course 
of  a  river.  A  field  overflowed  with  water  is  stiU  a  field,  and  as 
much  belongs  to  its  owner  as  if  it  was  dry. 

25.  Cum  ex  aliena  materia  spe-  25.  When  one  man  has  given  a 
cies  aliqua  facta  sit  ab  aliquo,  quseri  new  form  to  materials  belonging  to 
solet,  quis  eorum  naturali  ratione  another,  it  is  often  asked  which,  ac- 
dominus  sit,  utrum  is,  qui  fecerit,  cording  to  natural  reason,  ought  to  be 
an  ille  potius,  qui  materiee  dominus  considered  the  proprietor,  whether  he 
fuerit :  ut  ecce  si  quis  ex  alienis  who  gave  the  form,  or  he  rather  whq 
uvia  aut  olivis  aut  spicis  vinum  aut  owned  the  materials.  For  instance, 
oleum  aut  frumenfmn  lecerit,  aut  suppose  a  person  has  made  wine,  or  oil, 
ex  alieno  auro  vel  argento  vel  sere  or  wheat,  from  the  grapes,  olives,  or 
vas  aliquod  fecerit,  vel  ex  alieno  ears  of  com  belonging  to  another ;  or 
vino  et  melle  mulsum  miscuerit,  vel  has  cast  a  vessel  out  of  go)d,  silver,  or 
«x  alienis  medicamentis  emplastrum  brass,  belonging  to  another ;  has  made 
aut  cpllyriuna  composuent,  vei  ex  luead  with  another  man's  wine  and 
aliena  lana  vestimentum  fecerit,  vel  honey ;  has  composed  a  plaster,  or 
€x  alienis  tabulis  navem  vel  ar-  eye-salve,  with  another  man's  medica- 
mariom  vel  subsellium  fabrioaverit.  ments ;  has  made  a  ^^arment  with 
Et  post  multas  Sabinianorom  et  another's  wool ;  or  a  ship,  a  chest,  or 
Froculianonmi  ambiguitates  plaouit  a  bench,  with  another  man's  timber, 
media  sententia  existimantium,  si  ea  After  long  controversy  between  the 
species  ad  materiam  reduci  possit,  Sabinians  and  Proculians,  a  middle 
eum  vidori  dominum  esse,  qui  ma-  opinion  has  been  adopted,  based  on 
teris  dominus  fuerat ;  si  non  possit  the  following  distinction.  If  the  thing 
reduci,  earn  potius  intellegi  do-  made  can  be  reduced  to  its  former  rude 
minum,  qui  fecerit :  ut  ecce  vas  materials,  then  the  owner  of  the  ma- 
ynflataiTP  potest  ad  rudem  massam  teriaLs  is  also  considered  the  owner  of 
aria  vel  argenti  vel  auri  reduci,  the  thing  made ;  but,  if  the  thing  can- 
vinum  aatem  aut  oleum  aut  frumen-  not  be  so  reduced,  then  he  who  made 
tum  ad  uvas  et  olivas  et  spicas  re-  it  is  the  owner  of  it.  For  examnle,  a 
verti  non  potest  ao  ne  mulsum  qui-  vessel,  when  cast,  can  easily  be  reduced 
dem  ad  vinum  et  mel  resolvi  potest,  to  its  rude  materials  of  brass,  silver, 
<)uodsi  partim  ex  sua  materia,  par-  or  gold ;  but  wine,  oil,  or  wheat  cannot 
dm  ex  aliena  speciem  aliquam  fee-  be  reconverted  into  grapes,  olives,  or 
erit  quisque,  veluti  ex  suo  vino  et  ears  of  com;  nor  can  mead  be  re- 
tilieno  melle  mulsum  aut  ex  suis  et  solved  into  wine  and  honey.  But  if  a 
alienis  medicamentis  emplastnun  man  has  made  a  new  thing,  partly  with 
aut  collyriom  aut  ex  sua  et  aliena  his  own  materials,  and  partly  with  the 
lana  vestimentum  fecerit,  dnbitan-  materials  of  another,  as  if  he  has  made 
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dam  non  est,  hoc  oasu  eum  esse    mead  with  his  own  wine  and  another 
dominum,  qui   fecerit ;    com  non    man's  honey,  or  a  plaster  or  eye-salve, 
solum  operam  snam  dedit,  sed  et    partly  with  his  own,  and  partly  witl> 
partem  ejusdem  materise  j^s^jgtavit.     another  man's  medicaments,  or  a  gar- 
ment with    his  own    and  also  with 
another  man's    wool,  then   in    snch 
cases,  he  who  made  the  thing  is  un- 
doubtedly the  proprietor ;  since  he  not 
only  gave  his  lal)our,  hv^  fumis&ed 
also  a  part  of  the  material^.-^ — 

Gal  ii.  79  ;  D.  xli.  I.  7.  7  ;  D.  vi  L  6. 1 ;  D.  xli.  I.  27. 1. 

When  materials  belonging  to  different  persons  were  mixed 
together,  or  one  person  in  go^  faith  bestowed  his  labour  on  the 
materials  of  another,  although  one  person  only  might  be  the  owner 
of  the  product,  vet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obliged  to  pay  those  whose  materials  or  labour  had  been 
employed  the  value  of  their  respective  materials  or  labour,  and  was 
liable  to  a  condictio  or  personal  action  for  the  enforcement  of  the 
payment.  He  himself  could  claim  the  product  itself  by  vindiccUiOy 
or  real  action,  given  only  to  the  owner  of  a  thing.  (See  Introd. 
sec.  106.)  The  jurists  very  commonly  speak  of  a  person  being  able 
to  vindicate  a  thing  as  a  mode  of  saying  that  he  is  the  owner,  the 
test  of  ownership  being  whether  the  supposed  owner  could  or  could 
not  claim  the  thing  by  vindicatio.  If  he  could  bring  a  vindicatio, 
he  could  also  bring  a  preliminary  action  called  the  actio  ad  exhi- 
bendum,  the  object  of  which  was  to  have  the  thing  claimed  pro- 
duced to  the  tribunal,  or  to  get  damages  if  it  was  not  produced. 

Supposing  a  person  formed  a  thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a  real  action, 
the  maker  of  the  thin^  or  the  owner  of  the  materials  ?  The  Pro- 
culians  said,  the  thing  is  a  new  thing,  and  its  maker  is  the  owner ; 
the  Sabinians  said,  the  materials  remain,  although  their  form  is 
changed,  and  their  proprietor  is  the  owner  of  the  thing  made. 
The  distinction  sanctioned  by  Justinian  decided  the  question  ac- 
cording to  the  fact  of  there  being  or  not  being  a  really  new  thin^ 
made.  If  there  was,  then  the  reasoning  of  the  Proculians  held 
good,  and  the  maker  becomes  the  owner  by  a  species  of  occupation, 
quia  quod  fa^tv/m  est,  ante  nulliua  fuerat  (D.  xli.  1.  7.  7.)  If 
the  thing  made  was  only  the  old  materials  in  a  new  form,  then  it 
belonged  to  the  owner  of  the  materials  in  accordance  with  the 
opinions  of  the  Sabinians.  The  opinion  of  each  school,  therefore, 
was  admitted  where  the  facts  were  in  accordance  with  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing  made 
certainly  belonged  to  him.  This  must  be  understood  strictly  with 
reference  to  the  case  spoken  of  in  the  text,  that,  namely,  of 
materials,  none  being  merely  accessory,  i.e.  subordinate,  to  the 
others,  being  inseparably  mixed  together.  If  some  of  the  materials 
were  only  accessory,  and  the  thing  made  was  not  a  new  thing,  it 
would  not  necessarily  belong  to  the  maker,  but  would  only  belong 


LIB.   11.     TIT.   I, 


103 


to  him  if  he  was  the  owner  of  the  principal  materials ;  and  if  the 
different  materials  were  separable  from  each  other,  they  would 
still  belong  to  their  respective  ownera 

26.  Si  tamen  alienam  purpuram  26.  If,  however,  any  one  has  woven 

quis  intexuit  suo  vestimento,  licet  purple  belonging  to  another  into  his 
pretiosior  est  purpura,  accessionis  own  vestment,  the  purple,  although 
jpiCP  ce^^  vestimento :  et  qui  domi-  the  more  valuable,  attaches  to  the 
nus  fuit  purpuree,  adversus  eum,  qui  vestment  as  an  accession,  and  its  for- 
subripuit,  habet  furti  actionem  et  mer  owner  has  an  action  of  theft  and  a 
condictionem,  sive  ipse  est,  qui  ves-  condiction  against  a  person  who  steals 
timentum  fecit,  sive  alius.  Nam  it  from  him,  whether  it  was  he  who 
extinctffi  res  licet  vindicari  non  pos-    made  the  vestment  or  some  one  else. 

For  although  things  which  have 
perished  cannot  be  reclaimed  by  vindi- 
cation, yet  they  give  ground  for  a  con- 
diction  against  the  thief,  and  against 
some  other  possessors. 
D.  X.  4.  7.  2 ;  Gai.  ii.  79. 


sint,  r|gn^irl  tamen  a  furibus  et  a 
quibusdam  aliis  possessonSus  pos- 
sunt. 


This  is  an  instance  of  what  is  termed  by  commentatorsiad- 
junctio.  Ulpian  says,  in  the  Digest  (x.  4.  7.  2),  that  a  person 
whose  purple  was  woven  in  could  bring  an  action  ad  exhibendum 
against  the  owner  of  the  vestment.  This,  which  is  as  much  as  to 
say  that  the  owner  of  the  purple  is  still  its  owner,  seems  at  variance 
with  what  Justinian  says  here  of  the  purple  acceding  to  the  vest- 
ment, and  of  the  person,  qui  dominua  fwvt  purpurce,  having  only 
a  personal  action.  Their  respective  decisions  would,  however,  be 
right,  according  as  the  purple  was  not  or  was  an  inseparable  part 
of  the  vestment  Supposing  the  purple  was  so  woven  in  that  it 
could  be  again  separated,  then  its  owner,  remaining  its  owner, 
could  bring  an  action  ad  exhibendum.  If  it  was  made  an  inse- 
parable part  of  the  vestment,  if  it  was  an  extincta  res,  La  could 
no  more  have  a  separate,  distinct  existence,  then,  being  by  its 
nature  accessory  to  tne  vestment,  it  would  become  the  property  of 
the  owner  of  the  vestment,  and  its  former  owner  would  only  have 
a  personal  action  to  recover  its  value.   (D.  vi.  1.  23.  5.) 

Quibusdam  posaeaaoribus.  The  word  quibusdam  is  used  to 
exclude  bona  fide  possessors  of  the  res  extincta,  who  had  not  done 
anything  to  cause  it  to  perish.  Against  an  actual  thief  an  actio 
furti  and  a  condictio  might  be  brought,  against  others  only  a 
candictio.     (Theophil.  Paraphr.) 


27.  Si  duorum  materiae  ex  volxm- 
tate  dominorum  confnsae  sint,  totum 
id  corpus,  quod  ex  confusione  fit, 
ntriusque  commune  est  veluti  si  qui 
vina  sua  confuderint  aut  massas 
argent!  vel  auri  confiaverint.  Sed 
si  divers®  materise  sint  et  ob  id 
pngjna  species  facta  sit,  forte  ex 
vmoet  melle  mulsum  ant  ex  auro 
et  argento  electrum,  idem  juris  est : 
nam   et   eo   casu   communem  esse 


27.  If  materials  belonging  to  two 
persons  are  mixed  together  by  their 
mutual  consent,  whatever  is  thence 
produced  is  common  to  both,  as  if,  for 
instance,  they  have  intermixed  theii 
wines,  or  melted  together  their  lumps 
of  gold  or  silver.  And  although  the 
materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  honey^ 
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speciem  non  dubitatur.  Quodsi  for-  or  eleotram  by  fusing  together  gold 
tuitu  et  non  voluntate  dominonim  and  silver,  the  rule  is  the  same ;  for 
oonfusse  fuerint  vel  diverssB  materiee  in  this  case  the  new  substance  is  un- 
vel  quae  ejusdem  generis  sunt,  idem  doubtedly  conmion.  And  if  ib  is  by 
juris  esse  placuit.  chance,  and  not  by  the  intention  of 

the  proprietors,  that  materials,  whether 
similar  or  different,  are  mixed  together, 
the  rule  is  still  the  same. 

D.  xlL  L  7.  8,  9. 

The  mixing  of  liquids  is  termed  by  commentators  confuaio. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up  to 
them  by  bringing  an  action  called  comTnumi  dividunao.  (Bk.  iv. 
Tit.  17.  5.) 

28.  Quodsi  frumentum  Titii  tuo  28.  If  the  wheat  of  Titius  is  mixed 

frumento  mixtum  fuerit,  si  quideui  with  yours,  and  this  takes  place  by 
ex  voluntate  vestra,  commune  erit,  vour  mutual  consent,  the  mixed  heap 
quia  singula  corpora,  id  est  singula  belongs  to  you  in  common ;  because 
grana,  que  cujusque  propria  fuerunt,  each  body,  that  is,  each  grain,  which 
ex  consensu  vestro  communicata  before  was  the  property  of  one  or 
sunt.  Quodsi  oasu  id  mixtum  fuerit  other  of  you,  has  by  your  mubual 
vel  Titius  id  mis?uerit  sine  volun-  consent  been  made  your  common  pro- 
tate  tua,  non  videtur  commune  esse,  perty ;  but  if  the  intermixture  was 
quia  singula  corpora  in  sua  substan-  accidental,  or  made  b^  Titius  without 
tia  ^uryit  neo  magis  istis  casibus  your  consent,  the  nuxed  wheat  does 
commtme^t  frumentum,  quam  yex  not  then  belong  to  you  both  in  com- 
communis  esse  intellegitur,  si  pecora  mon ;  because  the  grains  stiU  remain 
Titii  tuis  pecoribus  mixta  fuerint ;  distinct,  and  retain  their  proper  sub- 
sed  si  ab  ftrfr*^<^*T*  vestrum  id  totum  stcince.  The  wheat  in  such  a  case  no 
frumentum  retineatur,  in  rem  ^ui-  more  becomes  conmion  to  you  both, 
dem  actio  pro  modo  frumenti  cujus-  than  a  herd  would  be,  if  the  cattle  of 
que  competit,  arbitrio  autem  jumcis  Titius  were  mixed  with  yours  ;  but,  if 
contmeiur,  at  is  ssiimet,  quale  cu-  either  one  of  you  keeps  the  whole 
jusque  frumentum  fuerit.  quantity  of  mixed  wheat,  the  other  has 

a  real  action  for  the  amount  of  wheat 
belonging  to  him,  but  it  is  in  the  pro- 
vince of  the  judge  to  estimate  the 
qualitv  of  tlie  wheat  which  belonged 
to  each. 

D.  vi  1.  4.  5. 

This  mixing  together  of  things  not  liquid  is  termed  by  com- 
mentators commixtio.  If  the  things  mixed,  still  remainmg  the 
property  of  their  former  owners,  were  easy  to  separate  a^in,  as, 
for  instance,  cattle  united  in  one  herd,  when  one  owner  brought 
his  claim  by  vindicatiOy  his  property  was  restored  to  him  without 
difficulty ;  but  if  there  was  difficulty  in  separating  the  materials 
from  each  other,  as  in  dividing  the  grains  of  wheat  in  a  heap,  the 
obvious  mode  would  be  to  distribute  the  whole  heap  in  shares 
proportionate  to  the  quantity  of  wheat  belonging  to  the  respective 
owners.  But  it  might  happen  that  the  wheat  mixed  together  was 
not  all  of  the  same  quality,  and  therefore  the  owner  of  the  better 
kind  of  wheat  would  lose  by  having  a  share  determined  in  amount 
only  by  the  quantity  of  his  wheat;  and  the  judge  therefore  was 
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permitted  to  exercise  his  judgment  (a/rbitrio  continetv/r — see  In- 
trod.  sec.  106)  how  great  an  addition  ought  to  be  made  to  his 
share  to  compensate  for  the  superior  quality  of  the  wheat  origin- 
ally belonging  to  him. 

29.     Cum    in    suo    solo    aliquis  29.  If  a  man  buUds  upon  his  own 

aliena    materia    fiedifioaverit,    ipse  ground  with  the  materials  of  another, 

dominus  intellegitur    sedificii,  quia  he  is  considered  the  proprietor  of  the 

omne,  quod  iniedificatur,  solo  cedit.  building,  because  everything  built  on 

Keo  tamen   ideo    is,  qui    materise  the  soil  accedes  to  it.     The  owner  of 

dominus  fuerat,  desinit  ejus  dominus  the  materials  does  not,  however,  cease 

esse  :  sed  tantisper  neque  vindicare  to  be  owner,  but  while  the  building 

earn  potest  neque  ad  exhibendum  stands  he  cannot  bring  a  real  action  for 

de  ea  re  agere  propter  legem  duo-  the  materials,  or  demand  to  have  them 

decim  tabularum,  qua  cavetur,  ne  exhibited,  on  account  of  the  law  of  the 

quis   tignum  alienum  sedibus   suis  Twelve  Tables,  which  provides  that  no 

injunctum    ezimere     cogatur,    sed  one  is  to  be  compelled  to  take  out  the 

du plum  pro  eopreestet  per  actionem,  tignum  of  another  which   has  been 

quae  vocatur  de  tigno  juncto  (appel-  niade  part  of  his  own  building,  but 

latione  autem  tigni  omnis  materia  that  he  may  be  made  by  the  action  de 

significatur,  ex  qua  sedificia  fiunt) ;  tigno  juncto  to  pay  double  the  value  ; 

quod  ideo  provistmi  est,  ne  sedificia  and  under  the  term  %ni/m  all  materials 

rescindi  necesse  sit.     Sed  si  aliqua  for  building  are  comprehended.    The 

ex    causa    dirutum,  sit    eedificium,  object  of  this  provision  was  to  prevent 

poterit    materisB    dominus,   si    non  the  necessity  of  buildings  being  pulled 

merit  duplum  jam  consecutus,  tunc  down.    But  if  the  building  is  destroyed 

eam  vindicare  et  ad    exhibendum  from  any  cause,  then  the  owner  of  the 

agere.  materials,  if  he  has  not  already  ob- 
tained the  double  value,  may  brmg  a 
real  action  for  the  materials,  and  may 
demand  to  have  them  exhibited. 

D.  xli.  1.  7.  10. 

Materials,  although  forming  part  of  a  building  belonging  to  the 
owner  of  the  ground,  were  not  considered  themselves  as  necessarily 
belonging  to  the  owner  of  the  building.  They  were  still  the 
property  of  the  person  to  whom  they  had  belonged  before  beine 
employed  in  the  building.  They  were  separable  from  the  soil,  and 
if  a  special  law  had  not  prevented  it,  could  have  been  claimed  by 
their  owner,and  their  production  enforced  by  an  action  ad  exhiben- 
dwm.  The  Twelve  Tables  forbad,  however,  tne  needless  destruction 
of  buildings,  ne  OBdificia  resdndi  necesae  sit.  They  suspended  the 
right  of  claiming  the  materials,  or  bringing  an  action  (m  exhiben- 
dum, until  the  building  was  destroyed.  When  it  was  destroyed 
in  any  way  (aliqua  ex  cavsa),  the  materials  might  be  reclaimed, 
or  an  action  ad  exhibendv/m  brought  Meanwhile,  by  an  action 
termed  de  tigno  juncto^  or,  as  it  is  sometimes  written,  injuncto, 
their  owner  might,  if  he  preferred,  recover  double  their  value,  for- 
feiting, however,  thereby  all  right  of  eventuaUy  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials  of 

another  quite  innocently.     If  his  conduct  was  tainted  with  mala 

Jidea,  as  it  would  be  if  he  knew  that  the  materials  did  not  belong 

to  him,  the  law  of  the  Twelve  Tables  still  prevented  the  materials 

being  at  once  reclaimed  by  the  compulsory  destruction  of  the 
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building ;  but  in  addition  to  the  action  de  tignojuncto  an  action  ad 
exhibendum  was  permitted  to  be  brought  as  a  means  of  punishing 
the  builder.  (D.  vi.  1.  23.  6.)  The  enect  of  this  action  in  such  a 
case  was  that  the  defendant,  not  producing  the  thing  demanded, 
was  condemned  in  such  a  sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce  it — 
quasi  dolo  fecerit  quominua  poaaideat,  (D.  xlvii  3.  1.  2.) 
Further,  if  the  building  was  pulled  or  fell  down,  the  owner  of 
the  materials  might  reclaim  them.     (D.  xlvii.  3.  2.) 

dO.  Ex  diverse  si  quis  in  alieno  30.  In  the  converse  case,  if  any  one 

solo  sua  materia  domumaBdificaverit,  builds  with  his  own  materials  on  the 
iUius  fit  domus,  cujus  et  solum  est.  ground  of  another,  the  building  be- 
Sed  hoc  casu  materiee  dominus  pro-  comes  the  property  of  him  to  whom 
prietatem  ejus  amittit,  quia  volun-  the  ground  belongs.  But  in  this  case 
tate  ejus  alienata  intellegitur,  utiqpg  the  owner  of  the  materials  loses  his 
si  non  ig!Aor&BSt,  in  alieno  solo  se  property,  because  he  is  presumed  to 
sedificare :  et  ideo,  licet  diruta  sit  have  voluntarily  pajrted  with  them^ 
domus,  vindicare  materiam  non  that  is,  if  he  knew  he  was  building 
poterit.  Gerte  illud  constat,  si  in  upon  another's  land;  and,  therefore, 
possessione  constitute  aedificatore,  if  the  building  should  be  destroyed, 
soli  dominus  petat  domum  suam  he  cannot,  even  then,  bring  a  real 
esse  nee  solvat  pretium  materise  et  action  for  the  materials.  Of  course,  if 
mercedes  fabrorum,  posse  eum  per  the  person  who  builds  is  in  possession 
exceptionem  doli  mali  repelli,  utique  of  the  soil,  and  the  owner  of  the  soil 
si  bonsB  fidei  possessor  fidt,  qui  claims  the  building,  but  refuses  to  pay 
aBdificasset :  nam  scienti,  alienum  •  the  price  of  the  materials  and  the  wages 
esse  solum,  potest  culpa  objicli  quod  of  the  workmen,  the  owner  may  be 
temere  sedificaverit  in  eo  solo,  quod  repelled  by  an  exception  of  dolus  mcUuSy 
ihteUegeret  alienum  esse.  provided  the  builder  was  in  possession 

Donafide,  For  if  he  knew  that  he  was 
not  the  owner  of  the  soil,  he  is  barred 
by  his  own  neghgenoe,  because  he 
rccklesslv  built  on  ground  which  he 
knew  to  be  the  property  of  another. 

GAi.iL73,  76;  D.  xU.  1.  7.  12. 

If  a  person  used  his  own  materials  in  building  on  the  land  of 
another,  we  have  to  consider  his  position,  according;  as  he  was  or 
was  not  still  in  possession,  and  according  as,  in  building,  he  had 
acted  bona  fide  or  mala  fide.  If  he  was  in  possession  of  the  soil, 
then,  if  he  was  acting  bona  fide^he  could  not  be  turned  out  without 
the  owner  paying  him  for  the  additional  value  he  had  by  the 
building  given  to  the  soil,  this  rather  than  the  price  of  the  mate- 
rials and  wages  of  workmen,  as  stated  in  the  text,  being  the 
measure  of  compensation.  If  he  was  acting  mala  fide,  that  is,  if 
he  knew  the  soU  was  not  his,  he  could  not  claim  the  additional 
value,  but  he  might  take  away  the  materials  he  had  used,  if  he 
could  separate  them  without  doing^damage.  (D.  vi.  1.  37.)  There 
is,  however,  a  passage  of  Paulus  (D.  v.  3.  38)  which  would  seem 
to  show  that,  in  the  opinion  of  that  jurist,  the  Toalafide  possessor 
could  claim  the  additional  valua  If  he  was  not  in  possession  of 
the  soil,  he  might,  whether  having  acted  in  good  or  bad  faith 
(D.  xl.  1.  7.  12 ;  C.  iii.  32.  2),  reclaim  the  materials  if  the  building 
was  destroyed  ;  and,  whether  he  had  acted  in  good  faith  or  bad. 
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he  could  not  bring  any  action  for  compensation  for  the  additional 
value. 

This  statement  of  the  law  is,  it  will  be  seen,  at  variance,  in  one 
point,  with  the  language  of  the  text,  which  says  that  if  the  owner 
of  the  materials  knew  he  was  building  on  another  man's  land  he 
could  not  reclaim  the  materials,  because  the  fact  that  he  knew 
this  was  taken  to  show  that  he  meant  to  alienate  the  materials. 
The  passage  in  the  Code  above  referred  to  is  inconsistent  with 
this.  If  the  owner  of  the  materials  meant  to  give  them  to  the 
owner  of  the  soil,  no  question  could  arise ;  but  the  fact  that  he 
used  his  materials,  knowing  th|d  soil  was  not  his,  was  declared  by 
the  constitution  referred  to  (being  a  constitution  of  Antoninus 
Caracalla),  not  to  imply,  as  the  text  takes  for  granted  that  it  does 
imply,  the  intention  to  alienate  the  materials ;  and  if  there  was 
no  such  intention,  then  the  materials  could  be  reclaimed  even  by 
the  mala  fide  possessor.  The  words  of  the  constitution  are — 
Materia  ad  pristinum  dominum  red/it,  sive  bona  fide  sive 
mala  cedificium,  exatmctum,  sit,  si  non  donandi  animo  oedificia 
alieno  solo  imposita  sint  The  date  of  this  constitution  is  a.d. 
213,  which  is  posterior  to  the  time  of  Qaius,  from  whom  the  text 
is  taken. 

Dolus  mains  (opposed  to  dolus  bonus,  artifice  which  the  law 
considers  honestly  employed)  means  nearly  what  wc  mean  by  fraud. 
When  a  plaintiff  was  repelled  by  an  exception  of  fraud,  such  words 
as  these  were  introduced  in  the  intentio  of  the  action :  siin  ea  re 
nihil  dolo  malo  Auli  Agerii  factum  sit,  neque  fijat.  (See 
Introd.  sec.  104.) 

31.  Si  Titius  alienam  plantam  in  31.  If  Titius  places  another  man'& 
Buo  solo  posuerit,  ipsius  exit :  et  ex  plant  in  ground  belonging  to  himself^ 
divemo  si  Titius  suam  plantam  in  the  plant  will  belong  to  Titius ;  con- 
Msevii  solo  posuerit,  Maevii  planta  versely,  if  Titius  places  his  own  plant 
erit,  si  modo  utroque  casu  radices  in  the  ground  of  MsBvius,  the  plant 
egerit.  Antequam  autem  radices  will  belong  to  Msevius — that  is,  if,  in 
egcrit,  ejus  permanet,  cujus  et  either  case,  the  plant  has  taken  root ; 
fuerat.  A^ea  autem  ex  eo,  ex  q^uo  for,  before  it  has  taken  root,  it  remaina 
radices  agit  planta,  proprietas  ejus  the  property  of  its  former  owner.  But 
commutatur,  ut,  si  vicini  arborem  from  the  time  it  has  taken  root,  the 
ita  terra  Titii  presserit,  ut  in  ejus  property  in  it  is  changed  ;  so  much  so^ 
fundum  radices  ageret,  Titii  fiffici  that  if  tiie  soil  of  Titius  so  presses  on 
arborem  dicamus :  rationem  et^im  the  tree  of  a  neighbour  that  the  tree 
non  permittere,  ut  alterius  arbor  takes  root  in  the  land  of  Titius,  we  pro> 
esse  intellegatur,  quam  cujus  in  nounce  that  the  tree  becomes  the  pro- 
fundum  radices  egisset.  £t  ideo  perty  of  Titius.  For  reason  does  not 
prope  confinium  arbor  posita  si  permit,  that  a  tree  should  be  considered 
etiam  in  vicini  fundum  radices  the  property  of  any  one  else  than  of 
egerit,  communis  fit.  him  in  whose  ground   it  has  taken 

root ;  and  therefore,  if  a  tree,  planted 
near  a  boundary,  extends  its  roots^ 
into  the  lands  of  a  neighbour,  it  be- 
comes  common. 

Gai.  ii.  74 ;  D.  xli.  1.  7.  13. 

The  tree»  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner,  although  it  was  afterwards  severed  from  the  soil. 
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It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a  part  of  it  more 
than  the  materials  of  a  building  became  part  of  the  soil ;  but  the 
Jurists  considered  that  the  nourishment  it  had  drawn  from  the  soil 
had  made  it  a  new  tree,  alia  facta  est  (D.  xli.  1.  26.  2),  and  thus 
•the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into  the 
«oil  of  Titius  belongs  to  Titius,  this  is  only  to  be  understood  of  a 
tree  of  which  all  the  roots  are  in  the  soil  of  Titius.  If  only  some 
of  the  roots  were  in  the  soil  of  Titius,  the  tree  would  belong  partly 
to  Titius,  partly  to  its  former  owner. 

32.  Qua  ratione  autem  plauite, 
•qu8B  terra  ooalescunt,  solo  cedunt, 
-eadem  ratione  frumenta  quoque,  quo: 
«ata  sunt,  solo  cedere  intelleguntur. 
Qeterum  sicut  is,  qui  in  alieno  solo 
iedmcaverit,  si  ab  eo  dominus  petat 
sedificium,  defendi  potest  per  excep- 
tionem  doli  inali  secundum  ea,  quae 
diximus :  ita  ejusdem  exceptionis 
Auxilio  tutus  esse  potest  is,  qui 
alienum  fundum  sua  impensa  bona 
fide  consevit. 


32.  As  plcmts  rooted  in  the  earth 
accede  to  the  soil,  so,  in  the  same  way, 
grains  of  wheat  which  have  been  sown 
are  considered  to  accede  to  the  soiL, 
But  as  he  who  has  built  on  the  f^round 
of  another  may,  according  to  what  we 
have  said,  defend  himself  by  an  excep- 
tion of  dolus  malus,  if  the  proprietor  of 
the  ground  claims  the  building,  so  also 
he  may  protect  himself  by  the  aid  of 
the  same  exception,  who,  at  his  own 
expense  and  acting  bona  fide,  has  sown 
another  man*s  land. 


Qai.  il  75,  76  ;  D.  xli.  1.  9.  pr. 

33.  Litterse  quoque,  licet  aureie  33.  Written  characters,  although  of 

sint,  perinde  qhartis  m0mbranisque  gold,  accede  to  the  paper  or  parchment 

cedunt,   acsi  solo  cedere  solent  ea,  on  which  they  are  written,  just  as 

qua3  insedificantur  aut  inseruntur :  whatever  is  built  on,  or  sown  in,  the 

ideoque  si  in  chartis  membranisve  soil,  accedes  to  the  soiL    And  there- 

tuis  carmen  vel  historiam  vel  ora-  fore  if  Titius  has  written  a  poem,  a 

tionem  Titius  scripserit,  hujus  cor-  history,  or  an  oration,  on  your  paper 

poris  non  Titius,  sed  tu  dominus  or  parchment,  you,  and  not  Titius,  will 

esse  videberis.     Sed  si  a  Titio  petas,  be  the  owner  of  the  written  paper.  But 

tuos  libros  tuasve  membranas  esse,  if  you  claim  your  books  or  parchments 

nee  impeusam  scripturas  solvere  pa-  from  Titius,  and  refuse  to  defray  the 

ratus  sis,  poterit  se  Titius  defendere  cost  of  the   writing,  then  Titius  can 

per  exceptionem  doli  mali,  utique  defend  himself  by  an  exception  of  do/uf 

si  bona  fide  earum  chartarum  mem-  malus  ;  that  is,  if  it  was  oonafide  that 

branarumve  possessionem  nanctus  he  obtained  possession  of  the  papers 

«8t.  or  parchments. 

Qai.  ii.  77  ;  D.  xlL  1.  9.  1. 

In  this  case  the  letters  are  inseparable  from,  and  subordinate 
to,  the  substance  on  which  they  are  written,  and  become  at  once 
the  property  of  the  owner  of  that  substance. 


34.  Si  quis  in  aliena  tabula  pinx- 
*erit,  quidam  putant  tabulam  pic- 
turee  cedere  :  aliis  videtur  pictura, 
•qualiscumque  sit,  tabulse  cedere. 
Sed  nobis  videtur  melius  esse, 
tabulam  pictursB  cedere :  ridiculum 
•est  enim,  picturam  Apellis  vel  Par- 
rhasii  in  accessionem  vilissimse 
tabuloe  cedere.     Unde  si  a  domino 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that  tR^ 
tablet  accedes  to  the  picture,  others 
that  the  picture,  of  whatever  quality  it 
may  be,  accedes  to  the  tablet.  It  seems 
to  us  the  better  opinion,  that  the  tablet 
should  accede  to  the  picture  ;  for  it  is 
ridiculous  that  a  painting  of  Apelles  or 
Parrhasius  should  be  but  the  accessory 
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tabulse  imaginem  possidente  is,  qui  of  a  thoroughly  worthless  tablet.  But 
pinxit,  earn  petat  nee  solvat  pretuim  if  the  owner  of  the  tablet  is  in  posses- 
tabulse,  poterit  per  exceptionem  doli  sion  of  the  picture,  the  painter,  should 
mali  summoveri :  at  si  is,  qui  pinxit,  he  claim  it  from  him,  but  refuse  to  pay 
possideat,  consequens  est,  ut  utilis  the  value  of  the  tablet,  may  be  re- 
actio  domino  tabulsB  adversus  eum  pelled  by  an  exception  of  doltu  malus^ 
detur,  quo  casu,  si  non  solvat  im-  If  the  painter  is  in  possession  of  the 
pensam  picturse,  poterit  per  excep-  picture,  the  law  permits  the  owner  of 
tionem  doll  mali  repeUi,  utique  si  the  tablet  to  bring  a  utilis  actio  against 
bona  fide  possessor  fuerit  ille,  qui  him  ;  and  in  this  case  if  the  owner  of 
picturam  imposuit.  Blud  enim  the  tablet  does  not  pay  the  cost  of 
palam  est,  quod,  sive  is,  qui  pinxit,  the  picture,  he  may  also  be  repelled 
Bubripuit  tabulas  sive  alius,  competit.  by  an  exception  of  dolus  malus  ;  that 
domino  tabulanun  furti  actio.  is,  if  the  painter  obtained  possession 

bona  fide.  For  it  is  clear  that  if  the 
tablet  has  been  stolen,  whether  by  the 
painter  or  any  one  else,  the  owner  of 
the  tablet  may  bring  an  action  of 
theft. 

Gai.  ii.  78 ;  D.  xlL  1.  9.  2 


As  wriiten  characters  belonff  to  the  owner  of  the  substance  on 
which  they  are  written,  it  womd  seem  to  follow  that  a  painting- 
also  would  belong  to  the  owner  of  the  substance  on  which  it  was 
painted ;  and  Paul  (D.  vi  1.  23.  3)  decides  that  it  does,  saying- 
that  the  painting  could  not  exist  without  the  substance  on  which 
it  was  painted,  and  therefore  acceded  to  it.  Gains,  whose  opinion 
is  adopted  in  the  text,  treats  the  opposite  view  as  settled  law,  but 
says  he  knows  of  no  sufficient  reason  why  there  should  be  this 
exception  to  the  rule.  The  owner  of  the  tablet  or  substance,  on 
which  the  painting  was  painted,  had,  however,  in  one  way  some- 
thing of  the  rights  of  an  owner  ;  for  if  the  painter  was  in  possession 
of  the  painting,  the  owner  of  the  tablet  was  not  left  only  to  a  per- 
sonal action  for  the  value  of  the  board,  but  could  claim  the  board 
itself.  The  action  by  which  he  did  so  was  termed  utilia,  because 
it  was  only  an  equitable  method  of  protecting  him,  the  praator 
allowing  him  to  assert  fictitiously  that  he  was  the  owner.  (See 
Introd.  sec.  106.)  The  direct  legal  power  of  claiming  the  tablet 
{vindicatio  recta)  was  in  the  painter  whose  property  the  tablet  had 
become ;  but  the  former  owner  of  the  tablet  was  allowed  still  to  treat 
it  as  his,  in  order  to  compel  the  painter  to  pay  its  value.  If,  when 
the  actio  utilis  was  brought, the  painter  paid  the  value  of  the  tablet,, 
the  right  of  action  was  at  an  end,  and  the  owner  of  the  tablet 
could  not  get  possessioli  of  the  picture  by  offering  to  pay  its  cost. 

Conseqv^ens  est  ut  utilis  actio,  &a  It  would  not  follow  from 
the  painter  possessing  that  the  owner  of  the  tablet  should  have  a 
real  action  of  any  kind.  On  the  contrary,  it  was  an  exception 
that  then  he  should  have  one.  Therefore  consequens  must  be 
taken  as  meaning  *  in  accordance  with  the  principles  of  law  ' ;  or 
the  sentence  must  be  taken  as  meaning,  '  If  the  painter  is  in 
possession/  this  circumstance  places  the  owner  of  the  tablet  in 
such  a  hard  position  that  it  is  thought  right  he  should  have  a 
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utilia  actio.    The  word  used  in  the  Digest  is  not  conseqiiens 
but  conveniens. 


35.  Si  qnis  a  non  domino,  quern 
dominum  esse  crederet,  bona  fide 
fundmn  emerit  vel  ex  donatione 
Aliave  qua  jnsta  eausa  ec^ne  bona 
fide  acoeperit :  natmuli  ratione 
placnit,  fructus,  quos  percepii.  ejus 
«8se  pro  oultura  et  cura.  £!t  ideo  si 
postea  dominus  sujjgiKfijiierit  et  fon- 
dum  vindicet,  de  iructibus  ab  eo 
<K>n8umpti8  agere  non  potest.  £i 
verO|  qui  soiens  alienum  fundum 
possederit,  non  idem  conoessum  est. 
Itaque  cum  fundo  etiam  fructus, 
licet  oonsumpti  sint,  cogitur  resti- 
tuere. 


35.  If  any  one  has  bona  fide  pur- 
chased land  from  another,  whom  he 
beheved  to  be  the  true  owner,  when 
in  fact  he  was  not,  or  has  bona  fide 
acquired  it  from  such  a  person  by  gift 
or  by  any  other  good  title,  natural 
reason  demands  that  the  fruits  which 
he  has  gathered  shall  be  his  in  return 
for  his  care  and  culture.  And  there- 
fore, if  the  real  owner  afterwards  ap- 
pears and  claims  his  land,  he  can  have 
no  action  for  fruits  which  the  possessor 
has  consumed.  But  the  same  allow- 
ance is  not  made  to  him  who  has  know- 
ingly been  in  possession  of  another's 
estate  ;  and  therefore  he  is  compelled 
to  restore,  together  with  the  lands,  all 
the  fruits,  although  they  may  have 
been  consumed. 

D.  xlL  1.  48 ;  D.  xxiL  1.  46. 

Justinian  now  passes  to  the  interest  of  a  bona  fide  possessor 
and  a  usufructuary  in  the  fruits  of  land,  a  subject  to  wmch  he  is 
led  by  having  spoken  of  other  ways  in  which  the  interest  of  the 
owner  of  the  soil  was  limited. 

A  person  would  be  said  to  possess  bona  fide  and  exjuata  causa 
who  had  received  a  thing  from  a  person  he  believed  to  be  the 
owner  in  any  method  by  which  ownership  could  legally  pass. 
<See  note  on  Tit.  6.  10.) 

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  ungathered,  they  belonged  to  the  owner  of  the  soiL  If 
gathered,  but  not  consumed,  uiey  belonged  to  the  bona  fide  ipo&- 
fiessor  as  against  every  one  except  the  owner  of  the  soil.  Wlien 
the  owner  of  the  soil  claimed  them,  they  became  his,  for  th^  had 
only  been  the  property  of  the  bona  fide  possessor  interim  (D.  xli, 
1.  48),  that  is,  provisionally ;  but  if  they  had  been  consumed,  the 
owner  of  the  soil  could  not  recover  their  value  from  the  bona  fide 
possessor.  The  mala  fide  possessor,  on  the  contrary,  was  obliged 
to  give  the  value  even  of  those  that  were  consumed  {restituere 
fmctua  coneumptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  fide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not  only 
over  those  produced  by  his  cultivation  and  care  (see  D.  xli.  1.  48), 
although  Pomponius  (D.  xxii.  1.  45)  seems  to  limit  it  to  the  latter. 

36.     Is,    ad    quem    ususfructus  36.  The  usufructuary  of  land  does 

iundi  pertinet,  non  aliter  fructuum  not  become  owner  of  the  fruits  until  he 

dominus  offieitwr,  quam  si  eos  ipse  has  himself  gathered  them ;  and  there- 

perceperil     £t  ideo  licet  maturis  fore,  if  he  should  die  while  the  fruits, 

nmctiDus,  nondum  tamen  perceptis,  although    ripe,  are    yet   imgathered, 

deoesserit,  ad  heredem  ejus  non  per-  they  do  not  belong  to  his  heir,  but  are 
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Ill 


tinent,  sed  domino  proprietatis  ad-  the  property  of  the  owner  of  the  soil, 
quiruntur.  Eadem  fere  et  de  colono  And  nearly  the  same  raay  be  said  of 
dicuntur.  the  farmer. 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  4) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till  we 
arrive  at  that  Title. 

Eadem  fere.  The  heirs  of  the  colonua  (here  used  for  any  person 
farming  land  let  to  him)  could  gather  fruits  not  gathered  by  him, 
for  his  rights  did  not  perish  with  him ;  but  the  ungathered  fruits 
were  legally  the  property  of  the  owner,  and  the  farmer  had  to  sue 
through  him  if  tney  were  taken  away.  (D.  xix.  2.  60.  5 ;  C.  iv. 
65.  10.) 

37.  In  peondum  fruotu  etiam  37.  In  the  froits  of  animals  are 
fetus  est,  sicuti  lac  et  pilus  et  lana :  included  their  young,  as  well  as  their 
itaque  ami  et  hsdi  et  vituli  et  milk,  hair,  and  wool ;  and  therefore 
equuli  statim  natiSali  jure'^Sominii  lambs,  kids,  calves,  and  colts,  inmie- 
Bunt  fructuarii.  Partus  vero  anoilhe  diately  on  their  bixth  become,  by  the 
in  fructu  non  estr^^ue  ad  domi-  law  of  nature,  the  property  of  the 
num  proprietatis  pertinent ;  absur-  usufructuary ;  but  the  offspring  of  a 
dum  enim  videbatur,  hominem  in  female  slave  is  not  reckoned  among 
fruQtu  esse,  cum  omnes  fructus  re-  fruits,  but  belongs  to  the  owner  of  the 

property.  For  it  seemed  absurd  that 
man  should  be  reckoned  among  fruits, 
when  it  is  for  man's  benefit  that  all 
fruits  are  provided  by  nature. 

D.  xxu.  1.  28. 

Ulpian  gives  as  a  reason  for  the  children  of  slaves  not  being 
in  fructu,  that  non  temere  andllce  ejus  rei  causa  comparantv/r, 
ut  pariant.  (D.  v.  3.  27.)  There  were,  however,  many  animals, 
cows  or  mares  for  instance,  used  for  draught,  that  could  not  be 
said  to  be  expressly  destined  to  bear  oflbpring,  and  yet  their  off- 
spring was  in  fructu. 

38.  Sed  si  gregis  usumfruotum  38.  The  usufructuary  of  a  flock 
quis  habeat,  in  locum  demortuorum  ought  to  replace  aily  of  the  flock  that 
capitum  ex  fetu  fructuarius  sununit-  may  happen  to  die,  by  supplying  the 
tere  debet,  ut  et  Jmiano  visum  est,  deficiency  out  of  the  young,  as  Jmlian 
et  in  vinearum  demortuarum  vel  too  was  of  opinion.  So,  too,  the  usu- 
arborum  locum  alias  debet  substi-  fructuary  ought  to  supply  the  place  of 
tuere.  Becte  enim  colere  debet  et  dead  vines  or  trees.  For  he  ought  to 
quasi  bonus  paterfamilias  uti.  cultivate  with  care,  and  to  use  everr- 

thing  as  a  good  paterfamiluu  would 
use  it. 

This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


rum  natura  hominum  graUa  com 
paravit. 


39.  Thesauros,  quos  quis  in  suo 
loco  invenerit,  divus  Hadrianus, 
natunJem  squitatem  secutus,  ei  con- 
cessit, qui  invenerit.  Idemque  sta- 
toit,  si  quis  in  sacro  aut  in  religioso 
looo  fortuito  casu  invenerit.  At  si 
quis  in  aHeno  loco  non  data  ad  hoc 
opera,  led  fortuito  invenerit,  dimi- 


39.  The  Emperor  Hadrian,  in  ac- 
cordance with  natural  equity,  allowed 
any  treasure  found  by  a  man  in  his 
own  land  to  belong  to  the  finder,  as 
also  any  treasure  found  by  chance  in  a 
sacred  or  religious  jplace.  But  if  any 
one  found  treasure  without  any  express 
search,  but  by  meie  ohanoe,  in  a  place 
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dium  domino  soli  concessit.  Et  belonging  to  another,  the  emperor 
oonvenienter,  si  quis  in  Gsesarisloco  granted  half  to  the  finder  and  half  to 
uxveneni;,  dunidium  inventoris,  dimi^  the  proj^rietor  of  the  soil ;  and  on  the 
4i]ma  Gsesaris  esse  statoit.  Ciii  q^Q^  same  principle  he  ordered  that,  if  any- 
vem^g  est,  et  si  quis  in  publico  loco  thing  was  found  in  a  place  belonging 
veTn^ali  invenent,  dimidium  ipsius  to  the  emperor,  half  should  belong  to 
esse,  dimidium  fisd  vel  civitatis.  the  finder,  and  half  to  the  emperor. 

And  consistently  with  this,  if  a  man 
finds  anything  in  a  place  belonging  to 
a  citv  or  to  the  fiscus,  half  belongs  to 
the  finder,  and  half  to  the  fiscus  or  the 
city. 

D.  xli.  1.  C3.  pr. ;  D.  xliz.  14.  3.  10. 

Thesaurus,  says  Paul  (D.  xli.  1.  31.  1),  est  veins  quosdam  de- 
positio  pecuniae  (that  is,  of  anything  valuable),  cujus  non  extat 
memona,  utjam  dominum  non  habeat  Of  courseii  it  was  known 
who  placed  it  there,  it  was  known  to  whom  it  belonged.  But  a 
treasure,  though  its  depositor  was  unknown,  was  not  considered 
exactly  as  a  res  nullius.  The  owner  of  the  land  in  which  it  was 
found  had  always  some  interest  in  it.  If  he  found  it  himself,  it  all 
belonged  to  him  ;  if  another  person  found  it,  the  finder  and  the 
owner  of  the  land  divided  it  equally.  When  there  was  no  owner 
of  the  land,  as  when  the  place  was  sacred  or  religious,  the  finder 
took  it  all.  But  no  one  was  allowed  to  make  the  search  for  trea- 
sure an  excuse  for  digging  up  tombs  and  sacred  places,  or  for 
digging  up  other  men  s  ground ;  and  therefore  it  was  only  when 
the  discovery  was  quite  accidental,  and  the  finder  had  made  no 
search  for  it,  that  the  treasure,  or  the  half  of  it,  as  the  case  might 
be,  was  permitted  to  belong  to  him. 

40.  Per  traditionem  quoque  jure  40.    Another    mode    of    acquiring 

naturaJi  res  nobis  adquiruntur :  nihil  things  according  to  natural  law  is  tra- 

enim  tam  conveniens  est  naturali  dition  ;  for  nothing  is  more  oonform- 

seauitati,  quam  voluntotem  domini,  able  to  natural  equity  than  that  the 

volentis  rem  suam  in  alium  trans-  wishes  of  a  person,  who  is  desirous 

ferre,  ratam  haberi.    Et  ideo  cujus-  to  transfer  his  property  to  another, 

oumque  generis  sit  corporalis  res,  should  be  confirmed.    And  therefore 

tradi  potest  et  a  domino  tradita  ali-  corporeal  things,  of  whatever   kind, 

enatur.    Itaque  stipendiaria  quoque  may  be  passed  by  tradition,  and,  when 

et  tributaria   pnedia  eodem  modo  so  passed  by  their  owner,  are  made 

aJienantur.    Vocantur  autem  stipen-  the  property  of  another.    In  this  way 

diaria  et  tributaria  pnedia,  quse  in  are  alienated  stipendiary  and  tributary 

frovinciis  sunt,  inter  quae  neo  non  lands,  that  is,  lands  in  the  provinces, 

talica  prsedia  ex  nostra  constitu-  between  which  and  Italian  lands  there 

tione  nulla  differentia  est.  is  now,  by  our  constitution,  no  differ- 
ence. 

D.  xli.  1.  9.  3 ;  C.  viL  31. 

Before  the  property  in  a  thing  could  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  be 
complete  in  four  points: — 1.  The  person  who  transferred  it  must 
be  the  owner ;  2.  He  must  place  the  person  to  whom  he  trans- 
ferred  it  in  legal  possession  of  the  thing ;  3.  He  must  transfer  the 
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thing  ¥nth  intention  to  pass  the  property  in  it ;  4.  The  person  to 
whom  it  was  transferred  must  receive  it  with  intention  to  become 
the  owner. 

The  placing  another  in  Ic^l  possession  of  a  thing  was  termed 
the  traaitio  or  that  thing.  In  the  simplest  case,  that  of  a  port- 
able moveable,  the  owner  might  really  hand  over  the  thing  to 
the  person  who  was  to  become  its  possessor ;  but  in  no  case  was 
it  necessary  that  this  should  be  done ;  what  was  necessary  was 
that  the  party  who  was  to  receive  it  should  have  the  thing  in  his 
power,  and  that  the  two  parties  should  express,  in  any  way  what- 
ever, the  wish  of  the  one  to  transfer,  of  the  other  to  accept,  the 
possession.  The  thing  need  not  be  touched ;  land,  for  instance, 
need  not  be  entered  on ;  but  the  person  who  was  to  be  placed  in 
possession  must  have  the  thing  before  him,  so  as  to  be  able,  by  a 
physical  act,  to  exercise  power  over  it.  (See  Savigny  on  Posses- 
sion, Bk.  ii.  sees.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement.  (Tra- 
ditionwus  et  usucapionihus  dominia  rerv/in,  non  nudis  pactis, 
transferuntur.  C.  ii.  3.  20.)  The  agreement  was  but  the  ex- 
pression of  the  intention  of  the  parties ;  and  this  was  ineffectual 
unless  it  was  accompanied  by  the  party  being  placed  in  possession 
to  whom  the  thing  was  to  be  transferred. 

Prcedia  stipendiaria  were  provincial  lands  belonging  to  the 
people,  tributaria  provincial  lands  belonging  to  the  emperor. 
(Gai.  ii.  21.)  It  will  be  remembered  that  so  long  as  the  distinc- 
tion remained  between  Italian  and  provincial  land  the  Italicum 
solwm  was  a  res  raancipi,  and  could  only  be  transferred  by  the 
peculiar  form  of  mancipatio.  (See  Introd.  sec.  59.)  The  dis- 
tinction had  long  been  obsolete,  and  was  formally  abolished  by 
Justinian.     (C.  vii.  31.) 

41.  Bed  si  quidem  ex  causa  dona-  41.  If  things  are  delivered  by  way 

tionis  aut  dotis  aut  qualibet  alia  ex  of  gift  or  as  a  dos  or  for  any  other  pur- 

cansa  tradantur,  sine  dnbio  transfer-  pose,  the  property  in  them  is  no  doubt 

untur :  venditsB  vero  et  traditse  non  transferred.     But  things  sold  and  de- 

aliter  emptori  adquiruntur,  quam  si  livered  are  not  acquired  by  the  buyer 

is  venditori  pretium  solvent  vel  alio  until  he  has  paid  the  seller  the  price, 

mode  ei  satisfecerit,  veluti  expro-  or  satisfied  mm  in  some  way  or  other, 

missore  aut   pignore  dato.      Quod  as  by  procuring  some  third  person  who 

cavetur  quidem  etiam  lege  duodecim  promises  to  pay,  or  by  giving  a  pledge, 

tabularum:   tamen  recte  dicitur  et  And,  although  this  is  provided  by  a 

jure  gentium,  id  est  jure  naturali,  law  of  the  Twelve  Tabks,  yet  it  may 

id  effici.     Sed  et  si  is,  qui  vendidit,  be  rightly  said  to  spring  from  the  law  of 

fidem  emptoris  secutus  merit,  dicen-  nations,  that  is,  the  law  of  nature.  But 

dum  est,  statim  rem  emptoris  fieri  if  the  seller  has  accepted  the  credit  of 

the  buyer,  the  thing  then  becomes  im- 
mediately the  property  of  the  buyer. 

D.  xviii  1.  19.  53. 

The  seller  would  generally  not  have  the  intention  to  transfer 
the  property  until  he  receivea  the  price  ;  but  he  might  be  content 
to  look  to  another  person  for  the  payment  of  the  price,  or  he  might 
choose  to  accept  the  credit  of  the  buyer  instead  of  the  price  itself ; 
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and  if,  in  either  of  these  cases,  he  intended  to  pass  the  property, 
it  would  pass  at  once,  irrespectively  of  the  price  being  paid.  For 
the  meaning  of  eocproviissor,  see  Bk.  iii.  Tit.  29.  3. 

42.  Nihil  antem  interest,  utrom  42.  It  is  immaterial  whether  the 
ipse  dominus  tradat  alicui  rem,  an  owner  delivers  the  thing  himself  or 
voluntate  ejus  alius.                              some  one  else  by  his  desire. 

D.  xll.  1.  9.  4. 

43.  Qua  ratione,  si  cui  libera  48.  Hence,  if  any  one  is  entrusted 
negotiorum  administratio  a  domino  by  an  owner  with  the  uncontrolled 
permissa  fuerit  isque  ex  his  negotiis  administration  of  his  goods,  and  he 
rem  vendiderit  et  tradiderit  faoit  sells  and  delivers  anything  which  is 
eam  accipientis.  a  part  of  these  goods,  he  passes  the 

property  in  it  to  the  person  who  re- 
ceives the  thing. 
D.  xlL  1.  9.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is  able 
to  deal  with  it ;  and  if  he  deals  with  it,  the  will  of  the  owner  is 
expressed  through  him. 

44.  Interdum  etiam  sine  tradi-  44.  Sometimes  even  the  mere  wish 
tione  nuda  voluntas  sufficit  domini  of  the  owner,  without  tradition,  is 
ad  rem  transferendam,  veluti  si  rem,  sufficient  to  transfer  the  property  in  a 
quam  tibi  aliquis  commodavit  aut  thing,  as  when  a  person  has  lent  or  let 
locavit  aut  apud  te  deposuit,  ven-  to  you  anything,  or  deposited  anything 
diderit  tibi  aut  donaverit.  Quamvis  with  you,  and  then  afterwards  sells  or 
enim  ex  ea  causa  tibi  eam  non  tradi-  gives  it  to  you.  For,  although  he  has 
derit,  eo  tamen  ipso,  quod  patitur  not  delivered  it  to  you  by  way  of  sale 
tuam  esse,  statim  adquiritur  tibi  or  gift,  yet  b^  the  mere  fact  of  his 
proprietas  perinde  ac  si  eo  nomine  consenting  to  its  becoming  yours,  you 
tradita  fuisset.  instantly  acquire  the  property  in  it,  as 

fully  as  if  it  had  actually  been  delivered 
to  you  for  the  express  purpose  of  pass- 
ing the  property. 
D.  xli.  1.  9.  5. 

When  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in  physical  possession  of  the  thing,  then, 
if  the  wishes  of  the  parties  to  give  and  to  receive  the  property  in  it 
were  added  to  this,  and  the  person  who  affected  to  give  the  property 
was  the  real  owner,  all  the  conditions  of  a  transfer  were  complete. 
It  made  no  difference  what  was  their  respective  order  in  time. 
Generally  the  expression  of  will  would  precede  the  placing  in 
possession,  but  not  necessarily.  When  the  person  to  whom  the 
property  in  the  thing  was  transferred  had  only  the  mere  detention 
of  the  thing,  that  is,  had  it  in  his  keeping  and  power  as  a  hirer  or 
depositary  would  have,  but  had  not  also  the  intention  of  dealing 
with  it  as  an  owner,  all  that  was  necessary  to  change  this  detention 
into  possession  and  ownership  was  a  change  in  the  anirmua  with 
which  it  was  held.  The  intention  to  hold  it  as  an  owner  was 
suflBciently  shown  by  accepting  the  transfer  of  the  property.  The 
person,  in  like  manner,  who  transferred  the  property,  oy  doing  so 
sufficiently  showed  his  intention  of  placing  the  other  in  possession. 
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Thus  the  different  elements  of  traditio  were  broken  up  and  sepa- 
rated, not,  as  usual,  united  in  a  single  act ;  and  this  is  what  is 
meant  in  the  text  by  saying  the  property  passes  sine  traditione. 

45.  Itemsiquismercesinhorreo  45.  So,  too,  any  one,  who  has  sold 
depositas  vendiderit,  simul  atqne  goods  deposited  in  a  warehouse,  as  soon 
claves  horrei  tradiderit  emptori,  as  he  has  handed  over  the  keys  of  the 
transfert  proprietatem  mercium  ad  warehouse  to  the  buyer,  transfers  to 
€mptorem.  the  buyer  the  property  in  the  goods. 

D.  xli.  1.  9.  6. 

Apparently,  if  we  may  judge  from  the  statement  of  Papinian, 
it  was  also  requisite  that  the  key  should  be  given  apud  norrea, 
at  the  warehouse.  (D.  xviii.  1.  74.)  A  person  who  was  at  the  ware- 
house and  had  the  key  in  his  hand  was  in  a  position  to  exercise 
immediate  power  over  the  contents  of  the  warehouse  ;  the  goods 
were  in  his  custody,  and  he  was  thus  placed  in  possession  of  them. 
The  key  was  not  symbolical,  but  was  the  means  by  which  he  was 
enabled  to  deal  with  the  goods  as  an  owner. 

46.  Hoc  amplius  interdum  et  in  46.  Nay,  more,  sometimes  the  in- 
incertam  personam  collocata  volun-  tention  of  an  owner,  although  directed 
tas  domini  transfert  rei  proprieta-  only  towards  an  uncertain  person, 
tern :  ut  ecce  prsBtores  vel  consules,  transfers  the  property  in  a  thing.  For 
qui  missilia  jactant  in  vulgus,  ignor-  instance,  when  the  preetors  or  consuls 
ant,  quid  eorum  quisque  excepturus  throw  their  largesses  to  the  mob,  they 
sit,  et  tamen,  quia  volunt,  quod  do  not  know  what  each  person  in  the 
quisque  exceperit,  ejus  esse,  statim  mob  will  get ;  but  as  it  is  their  inten- 
eum  dominum  efiiciunt.  tion  that  each  should  have  what  he 

gets,  they  make  what  each  gets  imme- 
diately belong  to  him. 
D.  xlL  1.  9.  7. 

47.  Qua  ratione  verius  esse  vide-  47.  Accordingly  it  is  quite  true  to 
tur  et,  si  rem  pro  derelicto  a  domino  say  that  anything  which  is  seized  on, 
habitam  occupaverit  quis,  statim  when  it  has  been  treated  as  abandoned 
€um  dominum  effici.  Pro  derelicto  by  its  owner,  becomes  immediately  the 
autem  habetur,  quod  dominus  ea  property  of  the  person  who  takes  pos- 
mente  abjecerit,  ut  id  rerum  suarum  session  of  it.  And  anything  is  con- 
esse  noUet,  ideoque  statim  dominus  sidered  as  abandoned,  which  its  owner 
ease  desinit.  has  thrown  away  with  the  intention  no 

longer  to  have  it  as  a  part  of  his 
property;  for  thereby  it  immediately 
ceases  to  belong  to  him. 
D.  xli.  7.  1. 

It  might  seem  as  if  the  property  in  things  abandoned  was 
transferred,  like  that  in  things  thrown  to  the  mob,  by  the  wish  of 
the  owner  to  transfer  it  to  the  person  who  should  first  take  pos- 
session of  it ;  but  it  is  much  more  natural  to  consider,  with  the 
text,  that  the  thing  becomes  a  res  mdliua  by  being  abandoned, 
and  the  property  of  the  first  occupant  by  being  taken  posses- 
sion of. 

48.  Alia  causa  est  earum  rerum,  48.  It  is  otherwise  with  respect  to 
qufB  in  tempestate  maris  levandse  things  thrown  overboard  in  a  storm, 
navis  causa  ejiciiintur.     Hse   enim    to  lighten  a  vessel;  for  they  remain 

I  2 
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doininomm  permanent,  qnia  palam  the  property  of  their  owners ;  as  it  is 
est,  eas  non  eo  animo  ejici,  quo  quis  evident  that  they  are  not  thrown  away 
eas  habere  non  vult,  sed  quo  magis  through  a  wish  to  get  rid  of  them,  but 
cum  ipsa  na\'i  periculum  maris  eSa-  in  order  that  their  owner,  together 
giat :  qua  de  causa  si  quis  eas  flucti-  with  the  ship  itself,  may  more  easily 
bus  expulsas  vel  etiam  in  ipso  mari  escape  the  dangers  of  the  sea.  Hence, 
nactus  lucrandi  animo  abstnlerit,  any  one  who,  with  a  view  to  profit  him - 
furtum  committit.  Nee  longe  dis-  self  by  such  things,  takes  them  away 
cedere  videntur  ab  his,  quse  de  when  washed  on  shore,  or  when  he 
rheda  currente,  non  intellegentibus  has  found  them  in  the  sea,  is  guilty  of 
dominis  cadunt.  theft.     And  much  the  same  may  be 

said  as  to  things  which  drop  from  a 
carriage  in  motion,  without  tne  know- 
ledge of  their  owners. 

D.  xlL  1.  9.  8;  D.  xlvu.  43.  4. 

A  thing  could  not  be  considered  as  abandoned  and  made  a  res 
nullius  unless  its  owner  intended  to  cease  to  be  its  owner. 

Tit.  II.    DE  REBUS  INCORPORALIBUS. 

'  Qusedam  prseterea  res  corporales  Certain  things,  again,  are  corporeal, 

\        sunt,  quffidam  incorporales.  others  incorpor^. 

Gal  ii.  12;  D.  i.  8.  1.  1. 

Justinian,  after  having  spoken  of  the  natural  modes  of 
acquiring  property  in  things,  returns  in  this  Title  to  the  division 
of  things,  and  adds  one  more  division,  that  of  things  corporeal 
and  incorporeal,  to  the  divisions  given  at  the  beginning  of  the  last 
Title.  Our  senses  tell  us  what  things  corporeal  are  :  things  in- 
corporeal are  rights,  that  is,  fixed  relations  in  which  men  stand  to 
things  or  to  other  men,  relations  giving  them  power  over  things 
or  claims  against  persons.  And  these  rights  are  themselves  the 
objects  of  rights,  and  thus  fall  under  the  definition  of  things^  For 
instance,  the  right  to  walk  over  another  man's  land  is  said  to  be 
an  incorporeal  thing ;  for  we  may  have  a  claim  or  right  to  have 
this  right,  exactly  as,  if  the  land  belonged  to  us,  we  should  have 
a  right  to  have  the  land.  These  rights  over  things  were  termed 
jura  in  remj  and  these  jura  in  rem,  some  of  the  more  important 
of  which  are  treated  of  in  this  part  of  the  Institutes,  were  almost 
exactly  on  the  footing  of  *  res '  in  Roman  law,  and  were  the  subjects 
of  real  actions  equally  with  things  corporeal.  (See  In  trod,  sea 
50.)  This  language  of  Roman  law  is  rather  in  accordance  with 
popular  language  and  practical  convenience  than  theoretically  accu- 
rate. Strictly  speaking,  the  ownership  of  a  field  is  just  as  much 
incorporeal  as  the  ownership  of  a  right  of  way  over  a  field,  and  in 
both  cases  the  law  only  treats  of  the  corporeal  thing,  the  field, 
with  reference  to  the  incorporeal  rights. 

We  can  hardly  speak  of  the  possession  of  a  thing  incorporeal, 
but  still  the  actual  exercise  of  the  right  so  much  resembles  the 
occupation  and  using  of  a  corporeal  thing,  that  the  term  quasi- 
posscssio  has  been  employed  to  denote  the  position  of  a  person 
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who  exercises  the  right  without  opposition,  and  exercises  it  as  if  he 
was  its  owner.  As  little  can  we  speak  of  the  traditio  or  delivery 
of  a  right ;  but  just  as  quasi-possesaio  is  used  to  express  a  position 
analogous  to  that  of  a  possessor,  so  qv^asi-traditio  is  a  term  used  to 
signify  the  placing  of  a  person  in  this  position. 

1.  Corporales  eae  sunt,  quae  sui  1.  Corporeal  things  are  those  which 
natura  tangi  possunt :  vehiti  fundus,  are  by  their  nature  tangible,  as  land, 
homo.  Testis,  aurum,  argentum  et  a  slave,  a  garment,  gold,  silver,  and 
denique  alise  res  innumerabiles.  other  things  innumerable. 

Gal  ii.  13;  D.  i.  8.  1.  1. 

2.  Incorporates  autem  sunt,  quse  2.  Incorporeal  things  are  those 
tangi  non  possunt.  Qualia  sunt  ea,  which  are  not  tangible.  They  are 
quee  in  jure  consistunt :  sicut  here-  such  as  consist  in  a  right,  as  an  in- 
ditas,  ususfructus,  usus,  obUgationes  heritance,  a  usufruct,  a  use,  or  obli- 
quoquo  modo  contractSB.  Nee  ad  gations  in  whatever  way  contracted, 
rem    pertinet,    quod  in    hereditate  Nor  does  it  make  any  difference  that 

I         res  corporales  contin^ntnr :  nam  et  things  corporeal  are  contained  in  an 

\        fructns,  qui  ex  fundo  percipiuntur,  inheritance ;  for   fruits,   gathered  by 

corporales  sunt  et  id,  quod  ex  aliqua  the  usufructuary,  are  corporeal ;  and 

obUgatione  nobis  debetur,plerumque  that  which  is  due  to  us  by  virtue  of  an 

corporate  est,  veluti  fundus,  homo,  obligation,  is    genersJly  a    corporeal 

pecunia :  nam  ipsum  jus  hereditatis  thing,  as  a  field,  a  slave,  or  money ; 

et  ipsum  jus  utendifruendi  et  ipsimi  while  the  right  of  inheritance,  the  right 

jus  obligationis  incorporate  est.  of  usufruct,  and  the  right  of  obligation, 

are  incorporeal. 

Gai.  ii.  14;  D.  i.  8.  1.  1. 

3.  Eodem    numero    sunt    jura  8.  Among  things  incorporeal  are 
\  -  praediorum    urbanorum    et     rusti-    the   rights  over  estates,    urban    and 

corum,  quse  et  servitutes  vocantur.     rural,  which  are  also  caUed  servitudes. 

Gai.  ii.  14  ;  D.  i.  8.  1.  1. 

In  the  last  section  it  was  said  that  usufruct,  a  personal  servi- 
tude, was  an  incorporeal  thing,  and  the  same  is  now  said  of  real 
or  prsddial  servitudes.  This  is  intended  as  an  observation  pre- 
liminary to  the  next  three  Titles,  which  treat  of  servitudes.  By 
servitudes  are  meant  certain  portions  or  fraTgments  of  the  right  of 
ownership  separated  from  the  rest,  and  enjoyed  by  persons  other 
than  the  owner  of  the  thing  itself.  When  the  servitude  was  given 
to  a  particular  person,  it  was  said  to  be  a  personal  servitude.  When 
it  was  associated  with  the  ownership  of  another  thing,  so  that 
whoever  was  the  owner  of  this  other  thing  was  the  owner  of  the 
servitude,  the  servitude  was  said  to  be  a  real  or  praedial  servitude ; 
the  latter  term  being  used  because  it  was  indispensable  that  there 
should  be  an  immoveable  thing  (see  paragraph  3  of  next  Title),  in 
virtue  of  which  the  right  given  by  the  servitude  was  exercised  ; 
and  the  word  prcedium,  being  taken  in  a  general  sense,  was  used 
to  denote  this  immoveable.  The  thing  over  which  the  prsedial 
servitude  was  exercised  was  also  always  an  immoveable.  Things 
over  which  servitudes,  whether  personal  or  praedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  the  thing  to  which  the 
servitude  was  attached ;  and  hence  the  terms  servitvs,  res  serviens, 
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were  employed,  the  thing  in  right  of  which  the  servitude  was 
enjoyed  being,  in  opposition,  termed  res  dominans,  (See  Introd. 
sec.  64.) 

No  one  could  have  a  servitude  over  his  own  thing,  nvlli  res 
ana  servit.  (D.  viii.  2.  26.)  For  as  he  was  the  owner  of  all  the 
portions  into  which  the  right  of  ownership  was  separable,  he  could 
not  have  a  second  right  of  ownership  over  any  one  portion  separated 
from  the  rest.  Again,  as  a  servitude  was  the  subtraction  of  some 
one  portion  of  ownership,  it  did  not  have  the  efTect  of  making* 
the  owner  of  the  res  aermena  do  any  positive  act ;  its  force  was 
either  to  make  him  undergo  something,  as  that  another  should 
exercise  a  certain  power  over  a  thing  of  which  he  was  owner,  or  to 
make  him  abstain  from  doing  something  which  as  owner  of  the 
thing  he  had  power  to  do.  Servitutuvi  non  ea  natura  eat  ut 
aliqwid  facial  quia,  aed  vi  aliquid  patiatur  aut  non  fadaU 
(D.  viii.  1.  15.  1.)  Lastly,  it  may  be  observed  that  a  prsedial 
servitude  was  indivisible ;  the  person  who  enjoyed  the  servitude 
could  not  break  up  this  fragment  of  ownership  into  lesser  frag- 
ments, but  a  usufruct  could  be  divided. 
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Rusticorumprftidioruni  jura  sunt  The  sen-itudes  of  rural  immove- 

hsc:  iter,  actus,  via,  aquae  ductus,  ables  are,  iter,  actuSf  via,  and  aqux 
Iter  est  jus  eundi,ambulandihomini,  ductus.  Iter  is  the  right  of  going  or 
non  etiam  jumentum  agendi  vel  passing  for  a  man,  not  of  driving  beasts 
vehiculum  :  actus  est  jus  agendi  vel  or  vehicles.  Actus  is  the  right  of  driv- 
jumentum  vel  vehiculum.  Itaque  ing  beasts  or  vehicles.  So  a  man  who 
qui  iter  habet,  actum  non  habet ;  has  the  right  of  passage  simply  has  not 
qui  actum  habet,  et  iter  habet  eoque  the  right  of  passage  for  beasts  or  ve- 
uti  potest  etiam  sine  jumento.  Via  hides;  but  if  he  has  the  latter  right 
est  jus  eundi  et  agendi  et  ambulandi :  he  has  the  former,  and  he  may  use  the 
nam  et  iter  et  actum  in  se  via  con-  right  of  passage  witliout  having  any 
tinet.  Aquse  ductus  est  jus  aquae  beasts  with  him.  Via  is  the  right  of 
ducendse  per  fundum  alienum.  going,  of  driving  beasts  or  vehicles,. 

and  of  walking  ;  for  the  right  of  way 
includes  the  right  of  passage,  and  the 
right  of  passage  for  beasts  or  vehicles. 
Aquas  ductus  is  the  right  of  conducting 
water  through  the  land  of  another. 

D.  viii.  8.  1.  pr. 

For  prcedium  there  is  no  exact  English  equivalent.  '  Estate ' 
suffices  when  we  are  speaking  of  a  pnvdixiTn  ruaticutn,  but  it  ia 
scarcely  consonant  with  usage  to  speak  of  a  house  as  an '  urban 
estate*.  The  French  hnmeiMe  exactly  corresponds  to  prcedium^ 
and,  perhaps,  by  borrowing  the  term  *  immoveable '  we  approach  as 
nearly  to  pnvdium  as  the  language  will  permit. 

Prsedial  servitudes,  that  is,  servitude's  possessed  over  one  im- 
moveable in  right  of  having  another  immoveable,  were  divided 
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into  those  of  rural  and  urban  immoveables  (prcedia  rvstica  et 
urbana).  The  distinction  undoubtedly  arose  from  the  one  kind 
being  more  common  in  the  country,  the  other  in  the  town.  But 
the  distinction,  as  it  was  practically  understood,  soon  lost  the  traces 
of  its  origin  ;  and  a  servitude  was  said  to  be  that  of  a  rural  im- 
moveable when  it  was  one  which  affected  the  soil  itself,  and 
that  of  an  urban  immoveable  when  it  was  one  which  affected  the 
superficies,  that  is,  anything  raised  upon  the  soil  Servitutes 
prcediorum  alios  in  solo,  alice  in  superficie  consistunt,  (D.  viii. 
1.3.)  If  the  servitude  was  one  wmch  affected  the  soil,  and  for 
the  enjoyment  of  which  the  soil  itself  sufficed,  as,  for  instance,  the 
right  to  traverse  another  man's  land,  or  to  draw  water  from  his 
spring,  it  made  no  difference  where  the  land  or  the  spring  was 
situated.  They  might  be  in  the  heart  of  a  city,  and  yet  the  servi- 
tude was  one  of  a  rural  immoveable.  So,  too,  if  the  servitude  was 
one  which  affected  something  built  or  placed  on  the  soil,  as,  for 
instance,  the  right  to  place  a  beam  in  another  man's  building ; 
although  this  building  was  in  the  country,  the  servitude  was  one 
of  an  urban  immoveaole.  In  this  paragraph  and  in  paragraph  2, 
instances  are  given  of  servitudes  of  rural  immoveables.  The  ooject 
of  the  servitude  iter  was  the  right  of  passing  across  land  on  foot 
or  horseback  :  iter  est  qua  quis  pedes  vel  eques  ,commeare  potest, 
(D.  viii.  3.  12.)  That  of  the  servitude  actus  was  the  right  of 
driving  animals  or  vehicles  across  land:  qui  actum  hdbet  et  plans- 
trum  ducere  etjv/menta  a^ere  potest.  (D.  viii.  3.  7.  pr.)  That 
of  the  servitude  via  was  the  right  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (D.  viii.  3.  7.  pr.); 
and  of  having  the  road,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight  feet 
where  it  ran  straight,  and  sixteen  feet  where  it  wound  round  to 
change  its  direction :  vioR  latitudo  ex  lege  Duodecira  Tabularura 
in  porrectum  octo  pedes  hdbet ;  in  anfractvmi,  id  est,  ubifiexura 
estf  sededm,  (D.  viii.  3.  8.)  Of  course  the  larger  of  these  rights 
comprehended  the  smaller  ;  if  a  person  had  the  right  of  driving 
over  land,  he  had  the  right  of  passing  over  it.  A  special  agree- 
ment might  indeed  be  made  to  the  contrary  ;  a  person  might,  for 
instance,  grant  the  right  of  driving  beasts,  but  insist  that  the  way 
should  never  be  used  except  when  beasts  were  driven. 


1.  Prsediorom  urbanonun  sunt 
servitutes,  quee  sedifioiis  inhaerent, 
ideo  urbfuioram  prsediorum  dictse, 
quoniam  edifioia  omnia  urbana 
prsBdia  appellantur,  etsi  in  villa 
>yrsdifioata  sunt.  Item  prsediorum 
urbanorum  servitutes  sunt  hse:  ut 
vidnus  onera  vicini  sustineat :  ut  in 
parietem  ejus  lioeat  vioino  tignum 
immittere :  ut  stillicidium  vel  flumen 
recipiat  quis  in  edes  suas  vel  in 


1.  The  servitudes  of  urban  im- 
moveables are  those  which  appertain  to 
buildings,  and  they  are  sadd  to  be  ser- 
vitudes of  urban  immoveables,  because 
we  term  all  e^^ces  urban  immoveables, 
although  rean3rbu}lt  in  the  country. 
Amone  these  servitudes  are  the  fallow- 
ing :  that  a  person  has  to  support  the 
weight  of  the  adjoining  house ;  that  a 
neighbour  should  have  the  right  of  in- 
serting a  beam  into  his  neighbour's 


to  zeeore  ornoc  to 
r±o£rr±  lb*  vuer  ihtt  ^rops  or  nmt 
friEiL  kzkiiibi?  =iftz:'£  hsnse  oa  to  his 
"rrr~>r^  r  z  irsc  ^lis  eocrt:  or  that 
*c  :£  ^c  v:  r&»e  hk  hoae  higher, 
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Tr-r:  woris  yU'-"?  .▼•ii''^^n'*  iJiA'jf  f>f  *?  in  tae  text,  are  equivalent 
t*.  :Lr:  •/'•  »iiyrrnc\^.  ^>fi«vtfuri?  of  Paul  *D.  viii  i  30.  pr.>  The 
■!r:r'.-it?;'i«?*  aiiach  to  s>mr  bcil'iing  r^i^ri  oq  the  soil 

Of.era  KV^xTti  irnMir'A'it  By  this  sc-rviicde  a  wall  w  pillar  of 
thr  Tfj-  J!^in:\^nJi  was  ofcli^i  lo  sapport  the  wei^t  of  the  res 
dotiKio.anJi.  Thr  own^rr  of  this  wall  or  pillar,  so  long  as  he  re- 
li^iii^'i  ownrr.  was  booii'i  to  ke^p  ii  iu  gocJ  repair,  so  as  to  oon- 
lijiU':  to  support  the  wei^t  safely.  (D.  viii  5.  d.  il  This  was  the 
only  ca=>e  where  the  owner  of  the  n^  servient  had  to  do  any  positive 
act.  But  the  owner  of  the  wall,  into  which  a  beam  was  let  by  the 
Her\'itude  ^tV/>'t  immitUndi.  was  not  compelled  to  repair  the  wall, 
in  orJer  tliat  the  beam  might  nest  there  safely.     (D.  viii  5.  &  2.) 

It  is  easv  to  understand  what  is  meant  bv  the  servitudes 
Ht iU tc tV i i  K'el  f.  VL tix inis  rtcipU  n d i  and  alt i us  non  tolUndL  By 
the  ofje  the  res  senAens  wa.s  ma<ie  to  receive  the  rain-water  of  the 
re^.  doiixiaons,  by  the  other  the  rts  serri*ns  was  prohibited  from 
\f:\Tii:  raised  above  the  res  dominans.  But  in  the  text  we  have 
the  -'rrvitude  stillicidii  vel  Huminis  non  recipiendi,  and  in  the 
pas-,a;(e  of  the  Digest  <  viii  2.  2.),  from  which  much  of  the  text  is 
l/;rrowed,  we  read  of  a  servitude  altius  tolUndi;  and  it  is  not 
v*:ry  *-asy  to  understand  what  these  servitudes  wera  Theophilns, 
iii  his  paraphrase  of  this  section,  thus  explains  the  former:  Aui 
tti  juM  h.fijasraofli  (ie.  still icUlia  tua  ii}  meas  ctd'es  projiciendi) 
hoJjf'haH  irt  f fides  meas ;  et  rogavi  te  ne  stillicidia  tua  aut  canales 
in  dofuo/fn  vel  aream  meant  projiceres.  Thus  it  would  appear 
that  the  s^;rvitude  non  recipiendi  was  an  extinction  of  a  pre- 
exist erit  servitude  recipiendi  made  in  favour  of  the  owner  of 
the  Tf'H  Hen)ienH.  »So,  too,  the  servitude  altius  tollendi  is  ex- 
plained to  mean  the  allowing  the  house  of  a  neighbour  to  be  built 
alKive  ours  ;  so  that  the  neighbour  who  was  previously  under  a  ser- 
vitu'le,  or  at  any  rate  under  an  obligation,  non  altius  tollendi,  by 
th<-  ep'atioii  of  what  may  be  called  a  counter-servitude,  does  away 
with  the  imixjdiment  to  his  building  above  our  house.  If  it  was 
n^ally  a  w^rvitude,  as  we  should  certainly  suppose  from  the  language 
of  Thitophilus,  that  was  extinguished  or  nullified  by  this  new 
W)iiiit«T-.si*rvitude,  it  seems  scarcely  natural  that  this  should  not  be 
givr^ii  among  the  modes  of  ending  a  servitude,  and  still  more,  that 
th«i  usual  language  of  the  jurists  vnth  respect  to  the  extinction  of 
a  HiTvitnd*!  should  be  departed  from.  The  ordinary  phrase  was, 
that  th<'  thing  affected,  the  res  serviens,  was  freed,  res  liberaiur, 
and  it  srtinis  a  very  cumbrous  mode  of  eftecting  the  liheratio  rei 
to  crrato  a  new  servitude,  when  the  object  would  have  been  at  once 
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accomplished  by  merely  surrendering  the  existing  servitude  to  the 
owner  of  the  res  serviens.  The  commentators  are  therefore  driven 
to  hold  that  the  right  previously  existing,  that,  namely,  of  having 
our  water  flow  into  our  neighbour's  house,  or  of  having  our  neigh- 
bour's house  kept  from  exceeding  a  given  height,  was  not  a  servitude, 
but  was  given  by  law.  Positive  enactments,  such  as  we  read  of  in 
Tag.  Annal.  xv.  43  ;  Suet.  Aug,  89  ;  D.  xxxix.  1. 1.  17,  mavhave 
decided  that  adjoining  houses  should,  in  particular  places,  for  the 
mutual  advantage  of  the  owners,  be  of  the  same  level  or  pour  off 
their  water  on  to  the  adjoining  house,  while  those  persons  who 
were  intended  to  be  benefited  might  still  forego  this  advantage, 
if  they  pleased  to  allow  of  a  servitude  being  created  to  do  away 
with  the  effect  of  the  enactment.  It  must,  however,  be  confessed, 
that  no  one  who  reads  the  passages  in  which  enactments  for  the 
regulation  of  buildings  are  mentioned,  would  suppose  that  indi- 
viduals were  ever  allowed  to  infringe  them  by  the  mere  permission 
of  their  neighboura  All  that  we  can  be  quite  sure  of  is  that  these 
servitudes,  which  were  the  contraries  of  other  servitudes,  were  con- 
stituted for  the  benefit  of  the  owner  of  a  thing  that  previously 
had  been  under  some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudes  which  seem  proper  to  the  owner  of  the  rea  dorainana, 
not  to  the  owner  of  the  res  serviens.  Thus,  if  the  above  explana- 
tion is  correct,  the  servitus  tollendi  means  the  servitv^  patiendi 
vicinum  tollere  (see  Bk.  iv.  Tit.  6.  2),  and  what  is  termed  in  the 
text,  as  it  would  seem  more  properly,  the  servitus  stillicidii  re- 
dpiendiy  is  termed  in  the  Digest  (viiL  2.  2)  the  servitus  stillir- 
cidii  avertendi. 

The  right  of  view  was  protected  in  several  waya  The  servitude 
Tie  lumimbus  ojfficiatur  prevented  our  neighbour  from  doing  any- 
thing, whether  by  building,  planting  trees,  or  by  any  other  means, 
whereby  the  light  was  in  any  way,  however  slightly,  intercepted 
from  our  house.  The  servitude  neprospectui  offendatur  prevented 
our  neighbour  from  doing  anything  that  would  make  the  view 
from  our  house  less  pleasant  and  open  (D.  viii  2.  15,  17.  pr.) ; 
and  the  jus  luminum  forced  our  neighbour  in  building  a  wall  to 
leave  apertures  through  which  we  could  look  beyond.  (D.  viii. 
2.  4.  40.) 

2.  In  rustioorum  prsediorum  2.  Some  think  that  among  |ervi- 
«ervitutibu8  qnidam  computari  recte  tudes  of  rural  immoveables  are  rigHtly 
putant  aquae  haustnm,   pecoris  ad    included  -thir  rirflt'^  "drawing  water, 

v/    aquamadpulsumjuspascendijcalcis    of  watering  catUe,  of  feeding  cattle,  of 
coquendse,  harense  fodiendae.  burning  lime,  of  digging  sand. 

D.  viii  8.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  immove- 
ables, mentioned  in  the  Digest,  besides  those  given  as  examples  in 
the  Institutes. 

3.  Ideo    autem    hse    servitutes  3.  These  servitudes  are  called  the 
^prsediorum     appellantur,    quoniam    servitudes  of   immoveables,  because 
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sine  preediis  constitm  non  possunt.    they  cannot  be  constituted  without  im- 

Nemo  enim  potest  servitntem  ad-    moveables.     For  no  one  can  acquire  & 

quirere  urbani  vel  rustici  pnedii,  nisi    servitude  of  a  rural  or  urban  immove- 

V        qui  habet  prsdium,  nee  quisquam    able,  unless  he  has  an  immoveable  be- 

-^      debere,  nisi  qui  habet  prsdium.  longing  to  him ;  nor  can  any  one  owe 

such  a  servitude  unless  he  has  an  im- 
moveable belonging  to  him. 

D.  viii.  4.  1.  1. 

The  nature  of  most  servitudes  of  urban  immoveables  demanded 
that  the  immoveable  over  which,  and  the  immoveable  in  right  of 
which,  the  servitude  was  exercised,  should  be  contiguous ;  but  when 
the  servitude  was  one  of  rural  immoveables,  the  prcedia  need  not 
necessarily  be  near  together.  Still,  however,  a  servitude  was  not 
permitted  to  exist  which  was  useless  to  its  owner ;  a  person  could 
not  have  a  right  of  way,  for  instance,  over  the  land  of  another  if 
he  was  prevented  from  using  the  way  bv  land,  over  which  he  had 
no  servitude,  lying  between  his  land  and  that  over  which  the  ser- 
vitude was  to  be  exercised.     (D.  viii  1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of  rural 
and  urban  immoveables.  The  latter  were,  for  the  most  part,  used 
continuously,  the  former  only  at  times.  The  beam,  for  instance, 
always  rested  in  the  wall ;  there  was  no  moment  in  which  the 
owner  of  the  res  serviens  was  not  prohibited  from  blocking  up  his 
neighbour  s  lights.  But  the  way  was  not  always  being  used  ;  nor 
were  cattle  always  being  watered.  (D.  viii  1. 14.)  From  this  differ- 
ence in  their  nature,  there  arises  an  important  difference  in  the 
modes  in  which  these  two  kinds  of  servitudes  might  be  lost  by  not 
being  used.  A  continuous  servitude  could  be  lost  by  non-user 
only  when  the  servient  owner  did  some  act  inconsistent  wiih  the 
existence  of  that  servitude,  and  the  dominant  owner  for  a  certain 
time  acquiesced  in  the  act  or  neglected  to  assert  his  rights.  A 
discontinuous  servitude,  on  the  other  hand,  was  lost  if  a  certain 
time  elapsed  during  which  the  dominant  owner  never  did  the  act 
for  the  doing  of  which  the  servitude  was  created.    (D.  viii.  2.  20.) 

4.  8i  quis  velit  vicino  aliquod  jus  4.  If  any  one  wishes  to  create  Sk 

constituere,  pactionibus  atque  stipu-  right  of  this  sort  in  favour  of  his 
lationibus  id  efficere  debet.  Potest  neighbour,  he  must  do  so  by  agree- 
etiam  in  testamento  quis  heredem  ments  and  stipulations.  A  person  can 
suum  damnare,  ne  altius  sedes  toUat,  also,  by  testament,  bind  hii9  heir  not 
ne  luminibus  sedium  vicini  officiat :  to  raise  his  house  higher  lest  he  ob- 
vel  ut  patiatur  eum  tignum  in  parie-  struct  a  neighbour's  fights,  to  permit 
tern  inmiittere  vel  stillicidium  ha-  a  neighbour  to  insert  a  beam  into  his 
here :  vel  ut  patiatur  eum  per  fun-  wall,  or  to  receive  the  water  from  a 
dum  ire,  agere  aquamve  ex  eo  neighbour's  roof ;  or,  again,  he  may 
ducere.  oblige  his  heir  to  aUow  a  neighbour 

to  go  across  his  land,  or  to  drive 
beasts  or  vehicles,  or  to  conduct  water 
across  it. 

Gai.  ii.  31 ;  D.  viii.  4.  16. 

Gaius  tells  us  (ii.  29),  thski  jura  prcediorv/rririvsticorum  were 
among  res  mancipi  (see  Introd.  sec.  59),  while  jura  proedioruTn 
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urbanorum  were  not,  and  that  the  former  were  constituted  by 
mancipatio ;  the  latter,  as  well  as  personal  servitudes,  were  con- 
stituted by  the  process  termed  in  jure  cessio.  (See  introductory 
note  to  this  Book.)  But  these  modes  of  constituting  servitudes 
were  only  applicable  to  the  solum  ItalicuTn :  in  the  provincial 
lands,  where  there  was  no  legal  ownership  at  all,  no  ownership 
of  servitudes  could  be  given.  But  Gains  says,  that  if  any  one 
wished  to  create  a  servitude  over  provincial  prcediay  he  could 
effect  it  pactionibus  et  atipulationwus,  using  the  words  of  the 
text  The  parties  agreed  to  constitute  the  servitude,  and  thia 
agreement  (pactio)  was  generally,  perhaps  almost  always,  followed 
by  a  stipulation  or  solemn  contract  (see  Introd.  sec.  83),  by  which 
the  person  who  permitted  the  servitude  to  be  constituted  over  hia 
prcediuniy  bound  himself  to  allow  the  exercise  of  the  right,  by 
subjecting  himself  to  a  penalty  in  case  of  refusal.  (See  Theophil. 
Paraphrase  of  Text,)  When  the  right  had  been  once  exercised^ 
and  the  owner  of  the  servitude  had  thus  the  quasi-possessio  of  the 
servitude,  the  praetor  secured  him  in  the  enjoyment  of  his  right  by 
granting  him  possessory  interdicts  (see  Introd.  sec.  107,  and  note 
on  introductory  section  of  Title  6  of  this  Book),  and  also  per- 
mitted him,  if  the  servitude  afterwards  passed  out  of  his  qv^usi- 
possessio,  to  bring  an  action  to  claim  it  called  the  actio  Publi- 
ciana,  by  which  a  bona  fide  possessor  was  allowed  to  represent 
himself  fictitiously  as  a  dominus,  and  to  claim  (vindicare)  a  thing 
as  if  he  were  the  owner.  (Bk.  iv.  Tit.  6.  4 ;  D.  vi.  2.  11.  1.)  In 
all  probability  the  same  mode  of  constituting  servitudes  obtained 
also  with  regard  to  the  solum  Italicum ;  although  there  were 
proper  and  peculiar  modes  of  constituting  servitudes  ovexprcedia 
Italica,  yet  if  an  agreement  and  stipulation  were  followed  by  qua^- 
possessio,  the  praetor  would  protect  the  quasi-possessor.  And  hence 
it  was  said  that  servitudes  were  constituted  jure  proitorio  and  were 
maintained  tuitione  prcetoris. 

Modern  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibus  atque  sti- 
pvlationibus,  by  agreements  and  stipulations  alone,  or  whether 
we  are  always  to  understand  that,  to  perfect  the  title,  what  ia 
termed  quasi-traditio  was  necessary.  That  is,  whether,  as  traditio 
was  necessary  to  transfer  the  property  in  a  corporeal  thing,  so  it 
was  necessary,  in  order  to  transfer  the  property  in  an  incorporeal 
thing,  that  the  person  to  whom  it  was  transferred  should  be  placed 
in  the  legal  quasi-possession  of  his  right.  If  the  servitude  was  a 
positive  one,  it  is  very  easy  to  see  how  this  quasi-possession  could 
be  established ;  for  directly  the  right  was  exercised  with  theanimvs 
possidendiy  and  permitted  to  be  so  exercised  by  the  owner  of  the 
res  serviens,  Ihe  person  in  favour  of  whom  the  servitude  was  con- 
stituted would  have  the  quasi-possession.  But  when  the  servitude 
was  a  negative  one,  when  the  owner  of  the  res  serviens  was  merely 
bound  not  to  do  something,  the  only  evident  mode  by  which 
possession  could  be  said  to  be  gained  was,  when  the  owner  of  the 
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res  domiriana  successfully  resisted  an  attempt  of  the  owner  of  the 
res  serviens  to  do  the  thing  which  he  was  bound  by  the  servitude 
not  to  do.  But  as  the  exercise  of  the  ri^ht  siven  by  a  positive 
servitude  was  an  act  evident  and  cognisable  by  all  whom  it  con- 
cerned, it  is  with  regard  to  positive  servitudes  Uiat  the  question  is 
principally  debated,  whether  the  exercise  of  the  right  was  an  indis- 
pensable part  of  the  right  being  constituted.  On  the  whole,it  seems 
the  better  opinion  that  quasi-tradition  was  a  necessary  part  of  the 
constitution  of  a  serWtude.  Without  quasi-tradition  the  benefit  of 
the  interdicts  could  not  be  claimed.     (D.  viii.  1.  20.) 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the  time 
of  Justinian.  We  have  two  modes  given  m  the  text  by  which  ser- 
vitudes might  be  constituted  under  his  legislation :  (1)  pctctionibus 
atqne  8tipulationibiL8f  Le.  agreements,  whether  followed  or  not  by  a 
stipulation,and(2)  testamento.  When  given  ^tomento^aservitude 
might  be  given  as  well  directly  to  the  legatee  as  by  condemning 
the  heir  to  transfer  it  to  him,  both  modes,  m  the  time  of  Justinian, 
having  exactly  the  same  effect.  .  To  these  modes  must  be  added : 
3.  That  adjudicatione,  when  a  judge  awarded  the  property  in  a 
servitude  under  the  actions  famUicB  erciacundce  and  communi 
dividundo.  (See  Introd.  sec.  103 ;  D.  x.  2.  22.  3.)  4.  TTiat  of 
reserving  the  servitude  in  making  a  traditio  of  the  rest  of  the 
property,  when  it  was  in  fact  constituted  by  having  all  the  other 
jura  in  rem  separated  from  it,  instead  of,  as  usual,  being  itself 
separated  from  the  rest.  5.  Lastly,  the  possessor  who  had  had 
a  long  quasi-possession  of  a  servitude  was  protected  in  it.  The 
usucapion  of  servitudes,  which  perhaps  existed  previously,  was  for- 
bidden by  the  lex  Scribonia,  passed  probably  m  the  time  of  Tibe- 
rius. (D.  xlL  3.  4.  29.)  But  a  long  bona  fide  possession  was 
protected  by  pnetorian  actions  and  interdicta  Traditio  plane  et 
patientia  servitatum  inducet  ojfficium  proetoris,  (D.  viiL  3. 1, 2 ; 
D.  viii.  3.  12.)  This,  perhaps,  principally  applied  to  servitudes 
u7'banoru7riprcediorv/ni4orthe8e  only  were  capable  of  acontinuoua 
exercise  (servitutes  quae  in  superficie  conaiatunt.poasesaionereti- 
nentur).  (D.  viii.  2.  20.  pr.)  But  there  were  particular  servitudes 
rusticonirri  proediomm,  long  usage  of  which  gave  rights  which 
were  protected.  Among  these  were  the  jus  aquce  dtucendoi,  the 
jus  ihneris,  and  the  jus  actus.  The  possessor  had  to  show  that 
his  possession  had  been  neither  vi,  clam,  nor  preca/rio  ;  but  had  not 
to  show  any  good  title  for  possession.  (D.  viii.  5. 10.  pr.)  What 
was  the  length  of  time  requisite  for  the  possessor  to  have  exerdaed 
the  right  is  not  certain,  although  it  may  be  conjectured  to  have 
been  the  sameasforthe  longi  temporis  possessioof  provincial  lands, 
ie.  ten  years  if  the  parties  were  in  the  same  province,  and  twenty 
if  the  parties  were  m  different  provinces.  If  land  was  acquired 
by  usuciipion,  the  servitudes  that  went  with  it  were  also  acquired 
in  the  same  way  (I),  xli.  3.  10. 1),  and  if  a  servitude  had  been  lost 
by  non-usage,  it  could,  or  at  any  rate  some  servitudes  could,  be 
regained  by  two  years'  usucapion.     (Paul.  Sent  i.  27.  2.) 
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Tit.  IV.    DE  USUFRUCTU. 

UsusfmcttiB  est  jus  aJienis  rebus  Usufruct  is  the  right  to  use  and 

utendifruendi  salva  rerum  substan-  enjoy  things  belonging  to  others,  pro- 
tia.  Est  enim  jus  in  corpore :  quo  vided  that  the  substance  of  the  things 
sublato  et  ipsum  toll!  necesse  est.        used  remains  unimpaired.     For  it  is 

a  right  over  something  corporeal ;  and 
if  this  thing  perishes,  the  usufruct  it- 
self necessarily  perishes  also. 

D.  vii  1.  1,  2. 

We  now  pass  to  personal  servitudes,  those,  namely,  which  are 
given  to  a  person  simply  as  a  person,  and  not  as  the  owner  of  a 
particular  house  or  piece  of  land.  In  personal  as  in  prsedial  ser- 
vitudes one  portion  of  the  dominiv/m  is  detached  from  the  rest,  but 
this  portion  is  made  up  of  many  and  indefinite  rights,  not,  as  in 
praedial  servitudes,  of  a  single  and  definite  right.  Personal  ser- 
vitudes also  differed  from  real  in  being  applicable  to  moveables  as 
well  as  to  immoveables  ;  and  the  personal  servitude  uavsfructtis 
was  divisible,  that  is,  some  of  the  fruits  included  in  the  servitude 
might  be  parted  with,  although  the  servitude  tt8tt«  was,  like  real 
servitudes,  indivisible. 

The  person  to  whom  the  uausfructua  was  given  had  two  rights 
united ;  he  had  the  jius  utendi,  that  is,  the  right  of  making  every 
possible  use  of  the  thing  apart  from  consuming  it  or  from  taking 
the  fruits  of  it,  as,  for  instance,  the  right  of  living  in  a  house  or 
employing  beasts  of  burden ;  and  he  had  also  the  jus  fruendi,  the 
right  of  taking  all  the  fruits  of  the  thing  over  which  the  servitude 
was  constituted.  The  definition  otfructus  is  quicquid  in /undo 
naacitv/r  (D.  vii.  1.  59.  1),  that  is,  the  ordinary  produce,  but  not 
accidental  accessions  or  augmentations,  such  as  a  treasure  found 
(D.  xxiv.  3.  7.  12)  or  islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits  to 
another,  and  the  profits  he  thence  derived  were  termed  his  fructua 
civiles,  (D.  vii  1.  12.  2.)  It  was  only  such  of  the  fructua  as 
were  actually  taken  or  gathered  by  him,  or  those  acting  under 
him,  that  belonged  to  him  ;  and  no  fruits  which  were  not  gathered 
at  the  time  of  his  death  passed  to  his  heir.  (See  Tit.  1. 36.)  He  was 
obliged  to  give  security,  on  entering  on  the  exercise  of  his  right, 
that  he  would  use  his  right  as  a  good  pater fam/ilias^  and  give  up, 
at  the  time  when  his  right  expired,  the  possession  of  the  thing. 
K  (D.  vii.  9.  1.)  We  have  had  an  instance  of  what  was  meant  by 
.  Pv^  using  his  right  as  a  good  paterfamilias  in  paragr.  38  of  Tit.  1, 
^  where  it  is  said  that  he  is  bound  to  replace  dead  sheep  and  dead 
trees.  He  was  also  bound  not  to  alter  the  nature  of  the  thing  over 
which  the  right  extended ;  he  could  not,  for  instance,  build  on  land 
unbuilt  on,  or  change  the  use  to  which  land  was  specially  destined. 
(D.  vii.  1.  7.  1 ;  D.  vii.  1.  13.  4)     And  it  is  with  reference  to  this 
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that  the  words  aalva  rerum  substantia,  in  the  text,  are  sometimes 
understood,  so  that  the  sentence  would  mean,  usufr^et  is  the  right 
of  using  and  taking  the  fruits  of  things  belonging  to  another,  but 
«o  as  not  to  alter  the  substance.  Ulpian  (Reg,  24.  26)  certainly 
uses  the  words  salva  rerum  substantia  in  a  sense  very  similar  ; 
but  the  concluding  words  of  the  section  make  it  more  natural  to 
understand  salva  rerum  substantia  as  referring  here  to  the  dura- 
tion of  the  usufruct.  It  lasts  as  long  as  the  thing  over  which  it 
is  constituted  remains  unaltered ;  for  if  the  thing  perishes,  the 
usufruct  perishes.  The  two  sentences  of  this  section  are  taken 
without  alteration  from  the  Digest,  but  are  from  diflFerent  authors, 
the  former  being  from  Paul,  the  latter  from  Celsus.  (D.  vii  1. 1, 2.) 
Very  probably  raul  did  not  use  the  words  salva  rerum  substantia 
with  reference  to  the  duration  of  the  servitudes ;  but  the  compilers 
of  the  Institutes  saw  that,  if  they  were  used  in  this  sense,  the 
two  sentences  would  cohere  together. 

1.  Usash-uctus  a  proprietate  se-  1.  The  usufruot  may  be  detached 

parationem  recipit  idque  pluribus  from  the  property ;  and  this  separation 
modis  accidit.  Ut  eoce  si  quis  takes  place  in  many  ways ;  for  example, 
«klicui  nsumfructum  legaverit ;  nam  if  the  usufruct  is  given  to  any  one  as  a 
heres  nudam  habet  proprietatem,  legacy ;  for  the  Keir  has  then  the  bare 
legatarius  usumfructum :  et  contra  ownership,  and  the  legatee  has  the 
fii  fundum  legaverit  deducto  usu-  usufruct;  conversely,  if  the  estate  is 
iructu,  legatarius  nudam  habet  given  as  a  legacy,  subject  to  the  de-. 
proprietatem,  heres  vero  usumfruc-  auction  of  the  usufruct,  t^e  legatee 
tum :  item  alii  usumfructum,  alii  has  the  bare  ownership,  and  the  heir 
^  deducto  eo  fundum  legare  potest  has  the  usufruct.  Again,  the  usufruct 
Sine  testamento  vero  si  quis  velit  may  be  given  as  a  legacy  to  one  person, 
.aUi  usumfructum  constituere,  pacti-  and  the  land  minus  this  usufruct  may 
onibus  et  stipulationibus  id  efficere  be  given  to  another.  If  any  one 
debet.  Ne  tamen  in  universum  in-  wishes  to  constitute  a  usufruct  other- 
utiles  essent  proprietates  semper  wise  than  by  testament,  he  must  efifeot 
abscedente  usufructu,  placuit,  certis  this  by  pacts  and  stipulations.  But, 
modis  extingui  usumfructum  et  ad  le^^  the  property  should  be  rendered 
proprietatem  reverti  wholly  profitless  by  the  usufruot  being 

for  ever  detached,  it  has  been  thought 
right  that  there  should  be  certain  ways 
in  which  a  usufruct  may  become  ex- 
tinguished, and  be  again  absorbed  in 
the  property. 

D.  vii.  1.  6.  pr. ;  D.  xxxii.  2.  19.  pr. ;  D.  vii.  1.  8.  pr.  and  2 ;  Gai.  iL  81. 

Besides  the  other  modes  of  constituting  servitudes  mentioned 
in  the  note  to  the  fourth  paragraph  of  the  last  Title  we  may  in  the 
isase  of  usufructs  notice  that  a  usufruct  was,  at  least  in  one  instance, 
constituted  lege,  i.e.  by  express  enactment.  It  will  be  found  from 
the  first  paragraph  of  the  ninth  Title  of  this  Book,  that  under  Jus- 
tinian's legislation  the  father  acquired  the  use  of  his  son*a  peculium^ 
We  see  from  the  text  that  a  testator  gave  or  reserved  a  usufruct  by 
the  mere  wording  of  his  will.  When  the  dealing  was  inter  vivos, 
the  transferor  gave  the  usufruct  by  agreement,  or  else  reserved  it 
in  making  a  traditio  of  the  nuda  proprietas. 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of 
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usufruct  by  testament,  that,  namely,  in  which  the  usufruct  is 
given  to  one  legatee,  the  nuda  proprietas  to  another,  the  gift  to 
the  latter  is  expressed  by  the  woros  deducto  eo  (i.e.  uaufructu) 
fundum.  The  Digest  (xxxiii.  2.  19)  explains  why  the  words  de- 
ducto eo  should  in  such  a  case  be  carefully  added  to  a  ffift  of  the 
fundus ;  for  if  they  were  not,  the  second  legatee  would  oe  treated 
as  having  the  nuda  proprietas^  and  also  as  having  a  joint  interest 
in  the  usufruct  with  the  first  legatee. 

2.  GonstituitaraatemususfracttiB  2.  A  usufruct  may  be  oonstituted 

non  tantum  in  fundo  et  sedibus,  ^e-  not  only  of  lands  and  buildings,  but 
rum  etiam  in  sends  et  jumentis  also  of  slaves,  of  beasts  of  burden,  and 
ceterisque  rebus,  exceptis  his,  qu8B  everything;  else  except  things  which  are 
ipso  usu  consimnmtur :  nam  ese  consumed  by  being  used,  for  these  are 
ne<jue  naturali  ratione  neque  civili  susceptible  of  a  usufruct  neither  bv 
recipiunt  usumfructtiin.  Quo  nu-  natural  nor  by  civil  law.  Among  Quoh 
mero  sunt  vinum,  oleum,  fnunen-  things  are  wine,  oil,  wheat,  garments; 
turn,  vestimenta.  Quibus  proxima  and  of  a  like  nature  is  coined  money ; 
est  pecunia  numerata :  namque  in  for  it,  too,  is  in  a  manner  consumed  in 
ipso  usu  adsidua  permutatione  quo-  the  very  use  made  of  it,  through  con- 
cUunmodo  extibguitnr.  Sed  utiuta-  tinually  passing  from  hand  to  hand, 
tis  C&usa  senatus  cenduit ,  posse  etiam  But  the  senate,  thinking  such  a  measure 
earum  rervmx  usum^ctum  consti-  would  be  useful,  ha«  enacted  that  a 
tui,  ut  tamen  eo  nominb  heredi  util-  usufruct  even  of  these  things  may  be 
i^r  cavea.iiir.  Itaque  si  pecuniae  constituted,  if  only  sufficient  security  ie 
ususfructub' legatus  sit,  ita  datur^^ven  to  the  heir;  and  therefore  if  the 
legatario,  ut  ejus  fiat,  et  legatarius  usufructof  money  is  given  to  a  legatee, 
satisdat  heredi  de  tanta  pecunia  re-  the  money  is  considered  to  be  given  to 
stituenda,  di  morietur  aut  oapite  him  in  complete  ownership  ;  but  he  has 
minuetur.  Geterte  quoque  res  ita  to  give  security  to  the  heir  for  the  re- 
traduntur  legatario,  ut  ejus  fiant :  payment  of  an  equal  sum  in  the  event 
sed  sstimatis  his  satisdatur,  ut,  si  of  his  death  or  his  imdergoing  a  0(M>t7t« 
morietur  4'ut  capite  minuetur,  tanta  deminutio.  Other  Ijiings,  too,  of  the 
pecunia  restituatur,  quanti  esB  fu-  same  kind  are  delivered  to  the  legatee 
erint  SBstimataB.  '  Ergo  senatus  non  so  as  to  become  his  property  ;  but  their 
fecit  quidem  earum  rerum  usuni-  value  is  estimated  and  security  is  given 
fructum  (nee  enim  poterat),  sed  per  for  the  payment  of  the  amount  at  which 
cautionem  quasi  usumfructmn  con-  they  are  valued,  in  the  event  of  the 
stituit.  legatee  dying  or  undergoing  a  ca/p%H9 

deminutio.  The  senate  has  not  then, 
to  speak  strictly,  created  a  usufruct  of 
these  things,  for  that  was  impossible, 
but,  by  requiring  security,  has  estab- 
lished a  right  analogous  to  a  usufruct. 

D.  vii.  1.  3.  1 ;  D.  vu.  6.  1,  2,  3,  7. 

Properly  only  things  qvxe  in  usu  non  consv/mv/ntv/r  could  be'- 
the  subject  of  a  servitude  which  consisted  in  using  thin^  only  for* 
a  time ;  but  as  things  quoe  usv,  consumuntur,  things  that  perislu 
in  the  using,  are  things  that  may  for  the  most  part  be  easily 
replaced  by  similar  things  of  an  equal  quantity  and  quality,  the* 
senattbsconsultum  referred  to  in  the  text  (the  date  of  which  is  / 
uncertain,  but  is  probably  not  later  than  Augustus)  permitted  i 
that  things  quoe  usu  consfwmuntur  should  be  made  subject  to  a  < 
kind  of  usufruct  by  which  they  mi^ht  be  consumed  at  once,  and ' 
then,  on  an  event  occurring  by  whidi  a  real  usufruct  would  have 
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expireii.  that  is,  the  death  «jr  -cipi^ii  d^^n  in  \iiio  of  the  nsafmetnary ^ 
they  were  to  be  ivplAC^r*!  by  smilftr  thio^  or,  what  effectfcd  the 
same  object  in  a  diiferent  way.  their  peconiaiy  valoe  was  estimated 
on  the  commencement  d  the  qoas-ieafinicc.  as  it  is  termed,  and 
paid  at  its  expiration.  Ulpan  gives  the  following  as  the  terms 
of  the  €enaiuseonsul^un% :  Ci  omninm  rtrumquaa  in  cujusque 
patrimonio  €S»s  con^tar^it,  HfusfrHCtKts  U^ri  po^ii.  (D.  viL 
5.  l.\ 

It  will  be  obeerr^^I  that  the  text  incln«ies  garments,  vestimenta, 
among  things  of  which  there  was  only  a  qoasd-osafract,  whereas 
the  Digest  twice  speaks  of  them  as  things  of  which  there  was  a 
real  usufruct.  (D.  viL  1.  15.  4 :  viL  9.  9.  3. »  They  were,  in  fact» 
one  or  the  other  according  as  it  was  the  garments  or  their  value 
that  was  to  le  given  to  the  owner  of  the  nu*ia  proprietas  at  the 
en-.I  of  the  usufruct,  and  this  might  depend  on  the  intention  of 
the  parties  or  the  nature  of  the  materialk 

SiUi^iatur.  The  usufructuary  not  only  guaranteed  by  a 
stipulation  the  replacement  of  the  things  or  the  payment  of  their 
value,  but  he  prv»cure«j  a  surety  \jid€jii.<^'ir\  to  guarantee  it  alsa 
(D.  vii.  5.  S.* 

8.    Finitnr    aatem    as;: sine:  .is  S.  The  nsnfmct  is  teimmated  by 

iDon«  irjctaarii  et  duabcs  capitis  the  death  of  the  usafmctiuunr,  by  two 

demiiiutionibus;.  niaxiiiia  et  media,  kinds  of    capith  d^minuiio^  namely^ 

et  uon  utendo  per  modmn  et  tem-  the  greatest  and  the  middle,  and  also 

pus.    Qud»  omnia  nostra  staiuit  con-  bv  not  being  used  acoording  to  the 

stitutio.    Item  nuitnr  nsusfractns.  si  manner  and  daring  the  time  fixed  ; 

domino  proprietatis   ab  usafructn-  all  which  points  have  been  decided 

ario  eedatur    nam  extraneo  ceden-  bv  our  constitution.    The  asnfiroct  ia 

do  nihil  agiturt :  vel  ex  contrario  si  also  terminated  if  the  nsafmctuary 

fniotuarius  proprietatem  rei  adq;ii-  surrenders  it  to  the  owner  of  the  pro- 

sierit,  quae  res  consolidatio  appella-  pertv  (a  cession  to  a  stranger  would 

tur.     £o  amplius  constat*  si  «^e«  not  liave  this  efiect) ;  or,  conversely, 

incendio    con3umpt;e    f  iierint    vel  by  the  usufructuary-  acquizing  the  pro- 

etiam  temp  motu  ant  Wtio  suo  cor-  l>erty,  which  is  called  consolidation. 

rnerint,  extingui   usumfmctum    et  Again,  if  a  building  is  consumed  by 

ne  arese  quidem  usumfructum  de-  fire,  or  thrown  down  by  an  earthquake, 

beri.  or  falls  through  decay,  the  usufruct  of 

it  is  necessarUy  extinguished,  nor  does 
there  remain  anv  usufruct  due  even  of 
the  soil  on  whicli  it  stood. 

C.  iii.  33.  16.  pr.  and  1,  2 :  Gal  iL  30. 

The  text  points  out  live  ways  in  wliich  the  usufruct  would 
terminate.  1.  By  the  death  or  capitis  deminutio  of  the  usufruc- 
tuary. If  the  usufruct  beloniifed  to  a  city  or  corporation  which 
could  not  die,  it  lasted  for  a  hundreii  years,  as  being  the  extreme^ 
length  of  the  duration  of  human  life.  ^D.  vii.  1.  56.)  Previously 
to  Justinian  the  minima  capitis  deminutio  extinguished  a  usu- 
fruct (Paul.  Sent,  iii.  6.  29),  because  the  person  who  underwent  it 
was  not  the  same  person  in  the  eyee  of  the  law  after  undei^ing^ 
it  as  ho  was  before ;  he  commenced  a  new  existence.  Justinian 
altered  the  law  in  this  respect  (C.  iii.  33.  16),  and  he  also  decided 
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a  question  which  had  divided  the  jurists,  whether  a  usufruct 
acquired  by  a  slave  or  a  filiusfaTniliaa  terminated  on  the  death  of 
the  slave,  or  death  or  capitis  deTninutio  of  the  son,  or  whether  it 
remained  for  the  benefit  of  the  master  or  father.  He  decided  that 
it  should  remain  until  the  master's  or  father's  natural  or  civil  death, 
and  further,  that  in  the  case  of  Skfilitisfamiliaa,  it  should  also  con- 
tinue for  his  benefit  after  his  father  s  death ;  so  that  the  father  had 
the  usufruct  for  his  life,  and  then  the  son,  if  he  survived  the 
father,  had  it  for  his  life.     (C.  iii.  33.  16,  17.) 

2.  Non  utendo  per  modum  et  tenipua.  Secondly,  the  usu- 
fructuary might  lose  the  usufruct  by  not  using  it  in  the  way  agreed 
on  by  the  paHies  during  the  time  fixed  by  law.  The  usufructuary 
might,  for  instance,  have  the  use  of  a  fundus  for  the  summer,  and 
if  he  used  it  only  during  the  winter  he  would  not  use  the  usufruct 
of  the  fundus  in  the  way  it  was  given  him,  and  this  was  equivalent 
to  not  using  it  at  all ;  and  if  he  did  not  exercise  his  right  at  any 
period  previous  to  the  time  fixed  by  law  as  that  when  the  usufruct 
became  extinct  by  non-usage,  his  right  was  gone.  This  time  was, 
under  the  old  law,  one  year  when  the  usufruct  affected  moveables, 
and  two  years  when  the  usufruct  affected  immoveables.  If  this 
period  elapsed  without  the  right  being  exercised,  the  owner  of  the 
nuda  proprietas  gained  the  usufruct  by  usucapion.  Justinian 
altered  this  by  fixing  three  years  as  the  time  for  moveables,  and 
ten  or  twenty  years  for  immoveables,  according  as  the  person 
affected  was  present  or  absent  (See  Tit.  6. 1.)  The  usufructuary 
was  placed  so  far  in  the  position  of  an  owner  of  a  thing,  that  it 
required  the  same  length  of  time  to  make  him  lose  the  usufruct 
as  it  did  to  make  the  owner  lose  the  property.  Hence  it  is  said 
in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the  usufruct 
unless  talis  exceptio  {\,e,  of  usucapion)  usu/ntc^uorio  opponatv/r, 
quce  etiam  si  dominium  vindicaret  posset  eum  prcesentem  vel 
absentem  excludere. 

Non-usage  and  capitis  deminutio  only  affected  rights  already 
commenced ;  and  in  order  to  avoid  their  effects  the  usufruct  was 
often  given  by  legacy  in  singulos  annos,  vel  7i[ienses,  vel  dies.  As 
a  new  usufruct  thus  began  each  year,  month,  or  day,  there  could  be 
no  non-usage  for  a  longer  time  than  the  duration  of  each  usufruct, 
and  capitis  deminutio  only  affected  the  usufruct  existing  at  the 
time  it  was  undergone.    (D.  vii.  4. 1.  3,  28.) 

3.  Si  domAno  cedatur.  Thirdly,  usufruct  was  lost  if  it  was 
surrendered  to  the  owner  of  the  nuda  proprietas.  The  word 
cedere  belongs,  in  the  corresponding  passage  of  Gains,  to  the  in 
jure  cessiOy  vie  fictitious  suit  by  whidi  personal  servitudes  were 
given  up  in  the  time  of  Qaius.  This  mode  of  giving  up  servitudes 
to  the  aominus  being  obsolete,  less  technical  words  would  be  more 
appropriate  in  the  text.  The  usufructuary  could  not  transfer  the 
usufruct toanother,  because  the  usufructattached  tohim  personally, 
and  was  to  terminate  by  his  death  or  capitis  deminutio,  and  not 
by  that  of  a  stranger.    He  could  allow  another  to  exercise  his  right 
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of  taldDg  the  froits  ontfl  he  himself  diedor  kist  theaervitude^bat 
this  did  not  make  ibni  person  the  owner  of  the  usnfnict 

4,  5.  The  two  other  modes  by  which  a  asafmct  might  be  lost, 
vizL  (4)  coTisolidatio,  when  the  osofmet  was  extingiiished,  quia 
res  sua  nemini  servit,  and  (5)  the  tiling  being  ocmsomed,  that  is, 
either  really  perishing,  or  having  its  substantia  altered,  need  no 
explanation. 

Of  course,  if  a  nsofmct  was  made  conditionally,  or  for  a 
limited  time,  it  expired  when  the  condition  was  accomplished  or 
the  time  ended. 

Apart  from  the  modes  of  extinction  by  death  and  capitis  demi- 
nutio  peculiar  to  usuafnActua  and  usua,  servitudes  generally  were, 
in  the  time  of  Justinian,  extinguished  in  much  the  same  way  as  the 
particular  servitude  of  usufruct,  viz. :  1.  By  the  destruction  of  the 
thing — the  res  dominans  or  the  res  serviens.  2.  By  the  owner  of 
the  res  serviens  becoming  owner  of  the  res  dominans^  or,  in  case  of 
personal  servitudes,  by  the  usufructuary  or  usuary  acquiring  the 
remainder  of  iheproprietas.  3.  By  the  surrender  of  the  servitude 
to  the  owner  of  the  res  domirians  either  by  agreement  or  by 
permitting  something  that  destroys  the  servitude.  (D.  viii  6.  8.) 
4.  By  the  expiration  of  the  period  during  which  the  duration  of 
the  servitude  has  been  limited  by  the  creator.  5.  Lastly  bv  non- 
usage,  there  being,  however,  a  remarkable  difference  in  this  re- 
spect between  servitudes  rusticorum  prcedioirum  and  servitudes 
urbanorum  prcBdiorwm ;  for  as  the  possession  of  the  former  was 
not  continuous,  that  is,  the  right  was  not  always  being  exercised, 
the  mere  non-'usage  of  the  right  during  the  time  fixed  bv  law  ex- 
tinguished it ;  but  as  the  possession  of  the  servitudes  umanorura 
prcsdiorvmi  was  continuous,  it  was  necessary  that  the  owner  of  the 
res  serviens  should  do  something  to  break  the  possession,  or,  as  it 
was  termed  by  the  jurists,  iisucapere  libertatem  (D.  viiL  2.  6),  Le. 
to  commence  the  liberation  of  the  res  serviens,  as,  for  instance, 
to  turn  a  stilliddium  away  from  his  premises  ;  and  if  this  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is  two  years  before 
Justinian,  and,  after  the  changes  introduced  by  Justinian,  ten  or 
twenty  years  according  as  the  parties  were  or  were  not  in  the  same 
province,  the  owner  of  the  res  dominans  could  not  afterwards 
claim  his  servituda 

4.  Gum  aatem  finitus  fuerit  usus         4.  When  the  uaufraot  is  ended,  it 

fructus,  reveriitur  soilicet  ad  pro-  reverts  to  the  property ;  and  the  per- 

prietatem  et  ex  eo  tempore  nudee  son  who  had  the  bare  ownership  be- 

Eroprietatis  dominus  incipit  plenam  gins  thenceforth  to  have  full  power 

abere  in  re  potestatem.  over  the  thing: 

Some  texts  hs,\Q  jinitus  fuerit  totus  usus  fructus ;  iot  as  the 
usufruct  was  divisible,  portions  of  it  might  exist,  and  vet  other 
portions  have  reverted  to  the  owner  of  the  nuda  propnetas.  It 
may  be  remarked  that  if  two  persons  had  a  joint  interest  in  the 
same  usufruct,  and  the  usufruct  was  divided  between  them,  when 
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one  died,  his  share  went,  not  to  the  owner  of  the  nuda  proprietas, 
but  to  his  co-proprietor :  inter  fructua/rios  eat  jus  dccreacendi. 
(D.  vii.  2.  1.  pr.) 


Tit.  V.    DE  USU  ET  HABITATIONE. 

lisdem  istis  modis,  quibus  usus-  A  naked  use  is  constituted  in  the 

faructuB  oonstituitur,   etiam    nudus    same  ways  as  the  usufruct ;  and  is  ter- 
usus  constitui  bblet,  iisdemque  illis    minated  in  the  same  ways  in  which 
modis  finitur,  quibus  et  ususffuctus    the  usufruct  also  ceases, 
desinit. 

D.  viL  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct.  The  person  to  whom 
this  right  was  ^ven  could  use  the  thin^,  but  not  take  any  of  its 
fruits.  He  haa  the  nvdiis  vsus  (D.  vii.  8.  1),  the  bare  use  of  the 
thing,  and  enjoyed  all  the  advantages  he  could  obtain  from  the 
use ;  but  he  could  avail  himself  of  nothing  which  the  thing  pro- 
duced. He  could  not,  like  the  usufructuary,  let,  sell,  or  give  the 
exercise  of  his  ri^ht,  for  he  was  excluded  from  taking  what  were 
termed  fructvs  civileSy  as  much  as  from  taking  fructua  naturales. 
The  jurists,  however,  modified  in  some  degree  the  rigour  of  this 
principle ;  and  the  owner  of  the  use  was  allowed,  in  cases  where 
the  right  would  otherwise  have  produced  no  benefit  whatever,  or 
whei*e  it  seemed  right  to  put  a  favourable  interpretation  on  the 
wording  of  a  testament,  to  take  as  much  of  certain  kinds  of  pro- 
duce  as  was  sufficient  for  his  daily  wants. 

L  Minus  autem  sciUcet  juris  in  1.  But,  of  course,  the  right  of  use 

USU  est  quam  in  usufrmstu.    Kam-  is  less  extensive  than  that  of  usufruct ; 

que    is,    ^ui   fundi    nudum   usum  for  he  who  has  the  naked  use  of  lands, 

nabet,  'nihil  ultMus  habere  intel-  is  not  understood  to  have  anything 

legettur,  quam  ut  oleribus,    poinis,  more  than  the  right  of  taking  herbs, 

floribuB,  feno,  strameiltis,  lignis  ad  fruit,  flowers,  hay,  straw,  ana  wood, 

usum  cottidianum  ut&tur :  in  eoque  sufficient  for  his  daily  supply.     He  is 

fundo  hactoius  ei  morari  licet,  ut  permitted  to  estabUsh  himself  upon  the 

neqi^e  Ibnimp  fundi  n^olestUs    sit  land,  so  long  as  he  neither  annoys  the 

ne^ue  his,  per  quos  opera  rustica  owner  nor  hinders  those  who  are  en- 

fimit,  impedimento  sit :  nee  ulli  alii  gaged  in  the  cultivation  of  the  soil, 

ius,  quod   habet,  aut  vendere  aut  He  cannot  sell,  or  let,  or  give  gra- 

locare  aut  grati^  concedere  potest,  tuitously  his  right  to  another,  while  a 

cum'  isy    qui  u'kxmifructum    habet,  usufructuary  may  do  all  these  things, 
potest  heo  onmia  faoere. 

D.  vii  8.  10.  4;  D.  viL  8. 12.  1 ;  D.  viL  8.  11. 

The  jurists  differed  as  to  the  fructvs  of  which  a  certain  daily 
supply  might  be  taken,  and  as  io  whether  it  was  necessary  that 
they  should  be  consumed  on  the  spot.  (D.  vii.  8.  10.  1 ;  D.  vii. 
8. 12. 1 ;  D.  vii.  8. 15.)  The  station  of  the  u&uariua  and  the  abund- 
ance of  the  fruits  would  make  a  difference  in  particular  cases. 

The  U8ua/riu8  could  prevent  the  owner  as  well  as  any  one  else 
from  coming  on  land  subject  to  a  uavs,  except  for  the  purpose  of 
cultivating  it. 

K  2 
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Aut  gratis  concedere.  There  would  he  a  sort  of  fructua  in 
being  able  to  gratify  the  wish  of  giving  and  of  conferring  a  favour, 
instead  of  receiving  a  price. 

2.  Item  is,  ^ni  sedium  usum  2.  He  who  has  the  use  of  a  house, 
hahet,  hactenus  juris  habere  Intel-  has  a  right  over  it  to  the  extent  of 
legitur,  ut  ip&e  tantum  habitet,  neo  inhabiting  it  himself ;  [he  cannot  trans- 
hoc  jus  ad  ahum  transferre  potest :  fer  this  right  to  another  ;yuid  it  is  not 
et  vix  receptmn'  videt9r,  ut  hospi-  without  hesitation  that  it  has  been 
tem  ki  feciperie  Uoeat  et  cum  uzore  thought  allowable  that  he  should  re- 
sua  Uberisque  suis,  item  libertisnec  ceive  a  guest  in  the  house,  i£hd  live 
non  aliis  Uberis  personis,  quibus  non  in  it  with  his  wife  and  children,  and 
minus  quam  sends  utitur,  habitandi  freedmen,  and  other  free  persons  who 
jus  habeat  et  oonvenienter,  si  ad  may  be  attached  to  his  service  no  less 
muherem  usus  sedium  ^  pertineat,  than  his  slaves  are  ;  and  that  a  wife,  in 
cimie  marito  habitare  ei  Hceat.  the  same  way,  if  it  is  she  who  has  the 

use  of  a  house,  may  live  in  it  with  her 
husband. 

D.  vii.  8.  2.  1;  D.  viL  8.  4,  C,  8. 

The  U8v/vriu8  had  the  use  of  the  whole  thing,  and  the  owner 
could  not  make  use  of  any  part  not  used  by  the  uavxirius.  (D. 
vii.  8.  22. 1.)  So,  too,  the  right  of  usua  was  indivisible,  and  could 
not  be  given  in  detached  portions,  as  that  of  usufruct  could  be,  to 
diSerent  persons.  (D.  vii.  8.  19.)  But  one  person  could  have 
the  use,  and  another  the  usufruct  of  the  same  thing.  (D.  vii.  8. 
14.  3.) 

The  doubt  expressed  in  the  text  had  long  ago  been  set  at  rest, 
and  it  was  settled  that  the  wife  or  the  husband  might  use  the 
thing  of  which  the  use  was  given  to  the  other.  (D.  vii.  8.  4.  1 ; 
D.  vii.  8.  9.) 

3.  Item  is,  ad  quern  servi  usus         3.  So,  too,  he  who  has  the  use  of 

V  ^        pertinet}  ipse  tantum  operis  atque    a  slave,  has  only  the  right  of  himself 
^         ministerio  ejus  uti  potest :  ad  alium    using  the  labour  and  services  of  the 

vero  hullo  modo  jus  suum  transferre  slave  :  for  he  is  not  permitted  in  any 
ei  conbessum  est.  Idem  scihcet  juris  way  to  transfer  his  right  to  another, 
est  et  in  jumento.  And  it  is  the  same   with  regard  to 

beasts  of  burden. 

D.  vii.  8.  12.  6,  6. 

4  Sed  si  peooris  vqI  ovium  usus         4  If  the  use  of  cattle  or  sheep  is 

legatus  fuerit,    neque   lacte  neque  given  as  a  legacy,  the  person  who  nas 

agnis  neque  lana  utetur  Usuarius,  the  Use  cannot   take    the  milk,  the 

V  quia  ea  in  fructu  simt.    Plane  sid  lambs,  or   the   wool,    for  these   are 
^        stercorandum  agrum  suum  pecoribus  among  the  fruits.    But  he  may  cer- 

uti  potest.  tainly  make  use  of  the  animals   to 

manure  his  land. 

D.  vii  8.  12.  2. 

As  a  flock  was  hardly  of  any  use  if  a  person  might  not  take 
any  of  the  fructua,  the  uaua/rius  was  allowed  to  have  a  little  milk 
(modicv/m  Idc)  when  the  vstis  had  been  constituted  in  a  way  to 
admit  of  a  favourable  interpretation.     (D.  vii.  8.  12.  2.) 
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5.  S^d    si  cui   habitatio  legata  6.  But  if  the  right  of  habitation  is 

sive    aliqup^  modo    constituta    sit,    given  to  any  one,  either  as  a  legacy 

ne^ue  usus  videtiir  neque  iisusfruc-    or  in  any  other  way,  this  does  not 

.tus,  sed  quasi  proprium  aliquod  jus.     seem  a  use  or  a  usufruct,  but  a  right 

|QuamhaDita.tionemha1[>entibusprpp-    that  stands  as  it  were  by  itself.    From 

Iter  rerum  utilitatem  secun'Sum  Mar-    a  regard  to  what  is  useful,  and  oon- 

Icelli    sententiam    nostra  decisione    formably  to  an  opinion  of  Marcellus, 

Ipi'omulgata  permispnus  non  solum    we    have    published    a    decision,    by 

pn  e^  degere,  sed  etVfbm  eJiis  locare.^      which  we  have  permitted  those  who 

^  have  this  right  of  habitation,  not  onfy 

themselves  to  inhabit  the  place  over 
which  the  right  extends,  but  also  to 
let  to  others  the  right  of  inhabiting  it. 

D.  vii.  8.  10.  pr. ;  C.  iii.  33. 

The  jurists  had  doubted  whether  habitatio  was  to  be  considered 
a  distinct  servitude  (D.  vii  8.  10.  pr.),  which  Justinian  here  pro- 
nounces it  to  be.  So  far  as  it  differed  from  the  use,  or,  after 
Justinian  gave  the  power  of  letting  the  house,  from  the  usufruct, 
of  the  house,  it  perhaps  differed  by  being  an  occupation  aUowed 
as  a  fact  rather  than  as  a  right,  if  this  is  the  meaning  of  Modes- 
tinus  when,  in  speaking  of  a  legacy  of  habitatio  given  in  aingulos 
annos  aut  menses,  he  says,  potius  in  facto  quam  injure  consistit 
(D.  iv.  5.  10.)  It  did  not  cease  by  non-usage  or  by  capitis 
deminutio.    (D.  vii.  8.  10.  pr.) 


6.  Hseo  de  servitutibus  et  usu- 
fructu  et  usu  et  habitl^tione  dixisse 
fiuffioiat.  De  hereditate  autend  et 
de  obligationibus  suis  locis  propone- 
mns.  Einposuimus  sun\matim,'  qui- 
bus  mocUs  jure  gentiui^  res  ad- 
quiruntur:  modo  videamus,  quibus 
modis  legitimo  et  oivUi  jure  ad- 
quiruntur. 


6.  Let  it  suffice  to  have  said  thus 
much  concerning  servitudes,  usufruct, 
use,  and  habitation.  We  shall  treat 
of  inheritances  and  obligations  in  their 
proper  places.  We  have'  already  briefly 
explained  how  things  are  acquired  by 
the  law^  of  nations  ;  let  us  now  ex- 
amine how  they  are  aoquired  by  statute  • 
and  the  civil  law. 


Before  quitting  the  subject  of  servitudes  it  is  proper  to  observe 
that,  besides  the  possessory  interdicts  by  which  the  possession  of 
servitudes  was  secured,  there  were  two  real  actions  by  which  a 
claim  was  made  with  regard  to  a  servitude.  By  the  one  (actio  in 
rem  confessoria\  the  owner  of  the  servitude  claimed  to  have  his 
servitude  protected,  ancj  the  right  to  it  pronounced  to  be  his, 
against  any  one  who  attempted  to  disturb  him  in  his  quasi-pos- 
session, or  disputed  his  right.  By  the  other  {actio  in  rem  nega- 
toria)f  the  owner  of  a  thine  over  which  another  person  claimed  or 
exercised  a  servitude  himseli  claimed  to  have  this  thing  pronounced 
free  from  the  servitude.  It  might  seem  as  if  this  was  rather  a 
defence  to  an  action  for  the  servitude  than  itself  a  real  action. 
But  it  was  considered  a  substantive  and  independent  action, 
because  the  owner  of  the  dominium  thereby  vindicated  his  claim 
to  a  portion  of  it,  namely,  to  the  servitude  which  it  was  attempted 
to  detach  from  the  ownership.     (See  Book  iv.  Tit.  6.  2.) 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
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follow  the  latter  part  of  the  first.  Before,  however,  we  leave  the 
subject  of  jwra  in  rem  faUing  short  of  ownership,  we  must  notice 
three  other  kinds  of  such  jwra  in  rem  besides  servitudes,  of  which 
the  Institutes  here  make  no  mention.  These  are  ihejua  emphy- 
teutieariwm,  the  jus  euperficiariwm^  and  the  jus  pignoria. 

The  exact  time  when  servitudes  first  became  a  part  of  Soman 
law  is  not  easy  to  discover.  The  Twelve  Tables  determine  the 
width  of  a  way,  but  there  is  nothing  to  show  that  this  was  intended 
to  regulate  the  width  of  a  way  to  which  one  person  had  a  ri^ht 
over  the  land  of  another.  However,  the  nature  of  servitudes 
makes  it  almost  certain  that  they  must  have  very  early  been 
recognised  by  law ;  and,  at  any  rate,  we  learn  that  they  were  so 
long  before  the  end  of  the  Republic.  The  period  at  which  the 
three  jv/ra  in  rem^  which  we  have  just  named,  were  established 
as  a  part  of  law,  can  be  ascertained  more  readily.  The  first, 
the  1U8  emphyteuticarium,  though  based  on  an  institution  of  the 
civil  law,  yet  only  assumed  its  peculiar  character  in  the  time 
of  the  Lower  Empire  ;  the  two  others  owed  their  existence  to  the 
praetora 

The  jus  emphyteuticarium,  or,  as  it  is  more  generally  called, 
emphyteueia  (see  Book  iii.  Tit.  24.  3),  was  the  right  of  enjoying 
all  the  fruits,  and  disposing  at  pleasure,  of  the  prceaium  of  another, 
subject  to  the  payment  of  a  yearly  rent  (penaiOy  or  canon)  to  the 
owner.  Formerly  the  lands  of  the  Roman  people,  of  municipalities, 
or  the  college  of  priests,  used  to  be  let  for  different  terms  of  years, 
sometimes  for  a  short  term,  such  as  that  of  five  years,  sometimes 
for  a  term  amounting  almost  to  a  perpetuity,  under  the  name  of 
agri  vectigaUs.  (Qai.  iii.  145.)  Afterwards,  not  only  the  lands 
but  also  the  houses  of  private  individuals  were  let  in  a  similar 
manner,  and  these  lanos  and  houses  so  let  were  termed  prcedia 
eraphyteutica/ria  (C.  xi.  58.  61),  a  name  arising  from  there  being 
a  new  ownership,  or  what  almost  amounted  to  an  ownership,  en- 
grafted (^i',  if>ur€va})  on  the  real  dominiv/m.  Alongside  this  new 
tenure  still  continued  the  letting  by  the  state  of  agri  vectiaales. 
Either  shortly  before,  or  in  the  time  of  Justinian,  Uie  two  rights, 
that  relating  to  the  agri  vecHgalea,  and  that  of  emphyteusis^ 
were  united  under  the  common  name  of  emphyteusis^  and  subjected 
to  particular  regulationa  * 

Both  lands  and  buildings  could  be  subject  to  sTriphyteusis. 
(Nov.  vii.  3.  1.  2.)  The  emphyteuta,  as  the  person  who  enjoyed  the 
right  was  termed,  besides  enjoying  all  the  rights  of  a  usufructuary, 
could  dispose  of  the  thing,  or  rather  of  his  rights  over  it,  in  any 
way  he  pleased  (Nov.  vii.  3.  2),  except  that  the  dominvs  had  a 
right  of  pre-emption ;  or,  if  he  did  not  exercise  this  right,  he  had  a 
fine  on  tne  transfer  of  not  more  than  2  per  cent,  on  the  purchase- 
money.  (C.  iv.  66. 3.)  The  emphyteuta  could  create  a  servitude  over 
the  thing  or  mortgage  it  (D.  xiii.  7. 16.  2) ;  he  had  a  real  action 
(which,  however,  was  said  to  be  a  utilis  vindicatio,  because  he  was 
not  the  owner,  but  only  in  the  place  of  one)  to  defend  or  assert 
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his  rights ;  and  at  his  death  his  right  was  transmitted  to  his  heirs. 
(Nov.  vii.  3.)  He  was  obliged  to  pay  his  pensio  under  any  circum- 
stances, whether  he  actually  benefited  by  his  efmphytevsia  or  not, 
and  could  be  expelled  if  the  penaio  was  three  years  in  arrear. 
(C.  iv.  66.  1.)  He  was  also  bound  to  use  the  thing  over  which 
his  right  extended,  so  that  it  was  not  deteriorated  in  value  at  the 
time  his  right  expired.     (Nov.  vii.  3.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
eftnphyteusisy  but  applied  only  to  the  superficies,  that  is,  things 
buUt  on  the  ground,  not  to  the  ground  itself.  It  was  the  right  of 
disposing  freely  of  a  building  erected  on  another  man's  soil  without 
destroying  it,  subject  to  the  payment  of  a  yearly  rent.  (D.  vi.  1. 74.) 
It  must  have  been  the  creation  of  the  jv^  prcetoriv/m  at  a  time 
when  there  was  nothing  like  the  efmphyteusis  of  buildings,  and 
when  it  was  only  lands  that  were  let  as  agri  vectigaZes,  The 
rights  and  duties  of  the  superfida/riv^,  the  person  who  enjoyed 
the  right,  may  be  gathered  from  those  of  the  emphyteuta. 

The  jv^  pignoris  was  the  right  given  to  a  creditor  over  a  thing 
belonging  to  another,  in  order  to  secure  the  payment  of  a  debt. 
When  the  thing  over  which  the  right  was  given  passed  into  the 
possession  of  the  creditor,  the  right  of  the  creditor  was  expressed 
by  the  word  pigntcs ;  when  the  thing  remained  in  the  hands  of 
the  debtor,  the  right  of  the  creditor  was  expressed  by  hypotheca. 
Sometimes  only  one  or  more  particular  things  were  under  a 
hypotheca,  sometimes  all  the  property  of  the  debtor.  The  right 
of  the  creditor  extended  only  to  the  amount  of  his  debt,  but  all 
the  thing  pledged  was  subject  to  his  claim.  The  right  might  be 
created  by  the  mere  agreement  of  the  parties,  without  any  handing 
over  or  tradition  of  the  thing  pledged  to  the  creditor.  (C.  viii. 
17.  2.  9.)  Sometimes  the  right  was  created  by  a  magistrate,  who 
gave  execution  to  a  creditor  by  this  means ;  and  in  many  cases  the 
law  created  what  was  called  hypotheca  ta^dta  over  the  property, 
as,  for  instance,  over  the  property  of  a  tutor,  in  favour  of  the 
pupil,  and  over  the  property  of  a  husband,  that  the  dos  of  the 
wife  might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5)  or  pledging 
(C.  viii.  24)  the  thing  pledged ;  (2)  of  satisfying  his  own  claim 
before  that  of  any  one  else  out  of  the  proceeds  of  the  sale,  or  of 
the  money  obtained  by  pledging  the  thing ;  (3)  of  having  himself 
constituted  owner  of  the  thing  if  no  purchaser  could  be  found 
for  it.  The  creditor  could  not  be  deprived  even  by  agreement 
of  his  power  of  sale.  Justinian  enacted  that,  unless  the  parties 
otherwise  afireed,  the  sale  should  take  place  not  sooner  than  two 
years  after  notic^  to  pay,  and  in  two  y^  more,  if  no  porchaser 
could  be  found,  tiie  creditor  could  be  declared  the  owner.  (Tit.  8. 
1  note.)  (4)  Of  bringing  a  real  action  (termed  the  actio  quasi'Ser- 
viand)  against  any  tiiird  person  who  unlawfully  detained  the  thing 
pledged  to  him,  or,  if  he  had  only  a  hypotheca,  against  the  borrower 
to  put  him  in  possession  of  the  thing  pledged.   (Bk.  iv.  Tit.  6.  7.) 
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If  the  same  thing  was  pledged  to  different  creditors,  the  one 
to  whom  it  was  first  pledged  had  generally  a  preference,  potior 
tempore^  potior  jure.  But  there  were  certain  hyjpotheccB  which 
had  special  privileges  attached  to  them,  and  which  had  a  first 
claim  on  the  property  of  the  debtor,  such  as  the  hypotheca  of  the 
fiacus  or  imperial  treasury  for  the  payment  of  taxes  (C.  iv.  46. 1), 
and  that  of  a  wife  for  her  doa  (Bk.  iv.  Tit.  6.  29  ;  C.  viii.  14.  12)  ; 
and  hypotheccB  which  were  created  by  an  instrument  signed  by 
three  substantial  witnesses  had  a  preference  over  others  by  a  con- 
stitution of  Leo.    (C.  viii.  18.  11.) 

Qaius  speaks  of  an  older  form  of  giving  pledge,  the  contrdctus 
fiducicBy  by  which  the  full  property  in  the  thing  pled^^ed  was  made 
over  to  the  creditor  by  mancipatio  or  in  jwre  cesaio,  the  debtor 
being  entitled  to  a  reconveyance  if  he  paid  the  debt ;  but  this  was 
obsolete  in  the  time  of  Justinian.    (Qai.  ii.  59,  60.) 


Tit.  VI.    DE  USUCAPIONIBUS    ET    LONGI   TEMPORIS 

POSSESSIONIBUC. 

Jure  oivili    oonstitutum  fuerat,  By  the  civil  law  it  was  provided 

ut,  qui  bona  fide  ab  eo,  qui  dominus  that  if  any  one  by  purchase,  gift,  or 
non  erat,  cum  crediderit,  eum  do-  any  other  legal  means,  bad  bona  fide 
minum  esse,  rem  emerit  vel  ex  received  a  thing  from  a  person  who 
donatione  aUave  qua  justa  causa  was  not  the  owner,  but  whom  he 
acceperit,  is  earn  rem,  si  mobilis  thought  to  be  so,  he  should  acquire 
erat,  anno  ubique,  si  inmiobilis,  this  thing  by  use  it  he  held  it  for  one 
biennio  tantum  in  Italico  solo  usu-  year,  if  it  was  a  moveable,  wherever 
capiat,  ne  rerum  dominia  in  incerto  it  might  be,  or  for  two  years,  if  it  was 
essent.  Et  cum  hoc  placitum  erat,  an  immoveable,  but  this  only  if  it  was 
putantibus  antiquioribus,  dominis  in  the  8oltim  ItcUicum ;  the  object  of 
sufficere  ad  inquirendas  res  suas  this  provision  being  to  prevent  the 
prsefata  tempora,  nobis  melior  sen-  ownership  of  things  remaining  in  un- 
tentia  resedit,  ne  domini  maturius  certainty.  Such  was  the  decisicm  of 
8uis  rebus  defraudentur  neque  certo  the  ancients,  who  thought  the  times 
oco  benefict\im  hoc  concludatur.  we  have  mentioned  sufficient  for 
_t  ideo  constitutionem  super  hoc  owners  to  inquire  after  their  property; 
promidgavimus,  qua  cautum  est,  ut  but  we  have  come  to  a  much  oettei 
res  quidem  mobiles  per  triennium  decision  from  a  wish  to  prevent  owners 
usucapiantur,  immobiles  vero  per  being  despoiled  of  their  property  too 
longi  teimporis  possessionepi,  id  est  quickly,  and  to  prevent  the  oenefit  of 
inter  prsesentes  decennio,  inter  ab-  ttiis  mode  of  acquisition  being  confined 
sentes  A-iginti  annis  usucapiantur  et  to  any  particular  locality.  We  have 
his  modis  non  solum  in  Italia,  sed  accormngly  published  a  constitution 
in  omni  terra,  que  nostro  imperio  providing  that  moveables  shaU  be  ac- 
gubematur,  dominium  rerum  justa  quired  by  a  use  extending  for  three 
causa  possessionis  praecedente  ad-  years,  but  inmioveables  by  the  *po8- 
quiratur.  session  of  long   time,'  that    is,    ten 

years  for  persons  present,  and  twenty 
for  persons  absent ;  and  that  by  these 
means,  provided  a  just  cause  of  pos- 
session precede,  the  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  every  country  subject  to 
our  empire. 

Gai.  ii.  42-44 ;  D.  xU.  3.  1 ;  C.  vii.  35. 
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The  subject  of  posseasio  is  only  treated  indirectly  in  the  In- 
stitutes, and  it  is  necessary  to  have  a  general  conception  of  the 
meaning  of  the  term  before  proceeding  to  examine  the  mode  of 
acquiring  property  called  usucapion. 

By  posseasio  is  meant  primarily  mere  detention,  i.e.  the  physi- 
cal apprehension  of  a  thing.  If  the  possessor  adds  the  intention 
{anirmis)  of  holding  the  thing  as  his  own  and  of  exercising  over  it 
all  the  rights  of  an  owner,  then  he  has  legal  possession  of  it  as 
opposed  to  the  mere  physical  possession  involved  in  a  simple  de- 
tention. When  a  person  had  legal  possession  of  a  thing,  he  was 
protected  in  his  possession  against  any  one  who  had  not  a  better 
title  to  possess,  and  in  order  to  protect  him  the  praetor  granted  him 
an  interdict.  If  his  possession  was  not  founded  on  force  or  fraud, 
and  had  been  acquired  by  a  legal  mode  of  acquisition,  then  it 
ripened,  after  a  length  of  time  laid  down  by  law,  into  full  owner- 
ship, and  the  process  by  which  the  change  was  effected  was  termed 
lisucapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  uie  rights  of  the  possessor  by  in- 
terdicts, and  the  transmutation  under  certain  circumstances  of 
posseasio  into  ownership  by  the  lapse  of  time,  are  the  three  main 
points  on  which  attention  has  to  be  fixed  in  examining  the  sub- 
ject of  possessio. 

The  two  requisites  of  legal  possession  are  briefly  summed  up 
in  the  words  detentio  and  aniimua.  The  detention  of  a  corporeal 
thing  means  such  a  holding  of  it  as  en|ibles  the  person  detaining 
to  deal  with  the  thing  at  his  pleasure.  Thus  a  person  who  enters 
on  part  of  a  piece  of  land  has  detention  of  the  whole  because  it  is 
at  his  pleasure  to  ^  to  any  part  of  it.  A  person  who  has  the  ke^ 
of  a  granary  has  the  means  of  going  into  the  ^anary .  The  am- 
vfivs  means  the  intention  of  the  possessor  to  hold  the  thing  possessed 
as  his  own,  and  not  as  a  borrower  holds  the  thing,  for  the  latter 
holds  it  avowedly  as  belonging  to  another  {alieno  nomine). 

When  a  person  was  in  possession  of  a  thing  physically,  but 
without  tiieaniTmLa po8aidendi,A8Skhorrower  woidd be  of  the  thing 
lent,  he  was  said  not  to  possess  it,  but  to  be  in  possession  of  it,  non 
poaaidety  eat  ta/atv/m  in  poaaeasione  (D.  xli.  2.  10) ;  and  a  person 
merely  in  possession  was  not  protected  by  interdicts.  The  Roman 
jurists  contrast  natural  with  civil  possession,  and  in  natural  posses- 
sion they  include  the  two  cases  oi  a  possessor  not  possessing  bona 
fide  and  ex  juata  cauaa  and  a  person  inpoaaeaaione,  while  by  civil 
possession  they  mean  such  a  possession  as  was  capable  of  trans- 
mutation by  usucapion,  that  is,  was  bona  fide  and  ex  juata  cauaa. 

The  edict  fixed  certain  cases  in  which  the  praetor  would  himself 
at  once  give  a  decision  and  pronounce  what  was  to  be  done  without 
sepding  the  case  to  be  examined  by  a  judex,  and  the  order  of  the 
praetor  thus  given  was  called  an  interdict  (See  Bk.  iv.  Tit.  15.) 
What  was  termed  an  interdictum  retinendce  poaaeaaionia  was 
granted  to  a  person  whose  possession  had  been  disturbed  or 
threatened  with  disturbance,  and  an  intercUctu/m  recuperandca 
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posses&Uyn/ia  was  granted  to  a  person  who  had  been  forcibly  ejected 
crom  his  possession.  Whenever  a  person  possessed  a  thing  as  a 
matter  of  fact,  with  the  intention  of  treating  it  as  if  he  was  the 
owner,  that  is,  as  if  it  belonged  to  him,  the  possessor  had  a  right 
to  the  interdicts  that  protected  his  possession.  But  it  was  only 
when  the  possession  was  bona  fide  and  exjvsta  causa  that  the 
operation  of  usucapion  would  transmute  his  possession  into  owner- 
ship :  that  is,  the  possessor  must  have  commenced  his  possession, 
thinking  he  had  a  real  right  to  possess,  and  have  acquired  it  by 
a  recognised  legal  method  of  acquiring  property.  A  poasessio 
which  was  commenced  under  these  circumstances  was  changed 
into  dominium  by  lapse  of  time,  and  the  time  required,  as  fixed  by 
the  law  of  the  Twelve  Tables,  was  two  years  if  the  thing  possessed 
was  an  immoveable,  and  one  year  if  it  was  a  moveable.  The 
operation  of  usucapion  was  of  the  greatest  importance  in  the  sys- 
tem of  Roman  law.  Things  that  being  res  mandpi  ought  to 
have  been  conveyed  by  mancipation,  but  had  been  conveyed  with- 
out the  necessary  ceremony,  were  not  legally  passed  in  ownership 
to  the  person  to  whom  they  were  nominally  conveyed.  But  the 
very  short  time  requisite  for  the  operation  of  usucapion  quickly 
changed  the  possession  into  doTniniuTn,  and  thus  ended  the  separa- 
tion of  the  legal  and  beneficial  interests.  And,  generallv,  when 
the  praetor  gave  the  possession  of  property  where  ne  could  not  by 
strict  law  give  the  ownership,  that  is,  when  he  exercised  his  equit- 
able jurisdiction,  the  operation  of  usucapion  soon  converted  the 
possessor  bonorum,  into  the  full  legal  dominvs. 

In  order  that  the  ownership  of  a  thing  should  be  acquired  by 
usucapion,  it  was  of  course  necessary  that  the  thing  itself  should 
be  susceptible  of  being  held  in  dominio.  There  was  no  owner- 
ship possible,  for  instance,  in  the  case  of  the  solum  provindale, 
ana,  therefore,  no  usucapion.  The  emperor  or  the  people  were 
owners  of  the  soil,  and  the  actual  occupier  of  land  in  the  provinces 
could  not  be  the  owner ;  he  could  only  be  protected  in  the  posses- 
sion of  it ;  and  the  praetors  protected  his  possession  against  the 
claim  of  any  one  asserting  himself  to  be  the  rightful  possessor,  by 
permitting  the  possessor,  when  he  had  held  the  land  for  ten  years, 
if  he  and  the  claimant  had  during  that  time  inhabited  the  same 
province  (inter  prcesentes\  or  when  he  had  held  it  for  twenty  years, 
if  they  had  not  (inter  absentes),  to  repel  the  action  by  an  exception, 
which,  as  being  placed  at  the  beginning  of  the  intentio,  was  termed 
a  prcescriptio  (see  In  trod.  sec.  104),  and  would  probably  be  in  this 
form  :  Ea  res  agatur,  cujus  Twn  est  longi  temporis  possessio , 
and  this  prescription  or  exception  (for  the  terms  may  be  used  in- 
diiferently,  as  it  was  only  in  the  early  times  of  the  construction  of 
the  formula  that  such  a  defence  was  really  placed  at  the  begin- 
ning of  the  intentio)t  if  found  to  be  true  in  fact,  made  the  pos- 
sessor quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  efiect  as 
usucapion.     In  the  first  place,  it  did  not  make  the  person  owner 
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of  the  immoveable,  for  nothing  could  do  that  with  respect^  to  the 
solum  provinciale.  Secondly,  if  an  action  was  brought  by  the 
real  owner,  the  usucapion  was  not  interrupted  until  ju(^ent  had 
been  given  against  the  possessor  (D.  xli.  4.  2.  21) ;  whereas,  if  an 
action  was  brought  against  the  possessor  of  an  immoveable  in  the 
solum  provinciale,  the  prcescriptio  longi  teTnporis  was  of  no  avail 
unless  the  time  required  had  expired  before  the  proceeding  had 
reached  that  stage  termed  the  litis  contestatio.  (See  Intrc^.  sec. 
105.)  Lastly,  the  effect  of  the  prcescriptio  longi  temporis  was  in 
one  way  more  favourable  to  the  possessor  than  that  of  usucapion ; 
for  the  person  who  acquired  a  thing  by  usucapion  acquired  it  with 
all  its  liabilities  and  charges;  whereas  the  prcescriptio  longi 
temporis  was  a  good  plea  to  the  action  of  a  person  who  claimed  to 
have  a  right  over  the  thing,  as,  fo|;  instance,  a  right  of  servitude  or 
mortgage,  which  he  had  not  asserted  while  the  time  was  running, 
so  that  the  possessor  who  could  use  this  plea  had  the  thing  he 
possessed  quite  free  from  any  liability  or  charge  anterior  to  the 
commencement  of  his  possession.  (D.  xli.  3.  44.  5 ;  D.  xliv.  3.  12.) 
In  the  time  of  Justinian  all  difference  between  the  solum 
Italicu/m  and  the  solum,  provinciale  was  done  away.  The  text 
furnishes  us  with  a  brief  statement  of  the  change  made  in  the 
effect  of  possession.  Under  Justinian  possession  during  three 
years  (called,  however,  usucapion  in  this  case — see  paragr.  12  of 
this  Title)  gave  the  ownership  of  moveables ;  possession  during 
ten  years  if  the  parties  were  present,  or  twenty  if  they  were  absent, 
gave  the  ownership  of  immoveables.  Thus  the  length  of  possession 
no  longer  afforded  merely  a  means  of  repelling  an  action,  but  con- 
ferred the  dorainiv/m,  although  the  word  prcescriptio  was  used 
to  express  the  process.    (See  Tit  9.  5  of  this  Book.) 

1.  Sed  aUquando  etiamsi  maxime  1.  SometimeB,  however,  although 

quis  bona  fide  rem  possederit,  non  the  thingis  possessed  with  perfect  good 

tamen   illi  nsucapio  ullo   tempore  faith,  yetusucapiondoes  not  operate  by 

procedit,  veluti  si  quis  libenim  ho-  any  length  of  time ;  as,  for  instance, 

minem  vel  rem  sacram  vel  religiosam  when  the  possession  is  of  a  free  person, 

vel  serymn  fngitivmn  possideat.  a  thing  sacred  or  religious,  or  a  higitive 

slave. 

Gai.  ii.  45.  4a 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
rule  of  acquisition  by  use.  These  exceptions  aiise  from  two 
sources :  either  the  thing  which  we  have  possessed  is  in  its  nature 
incapable  of  being  acquired  by  use,  or  there  is  something  in  the 
mode  in  which  it  has  come  into  our  possession  which  prevents 
length  of  possession  having  its  ordinary  effect. 

As  a  general  rule,  no  incorporeal  thing  could  be  acquired  by 
usucapion,  incorporales  res  traditionem  et  usucapionem  non 
recipere  mcmifestum  est  (D.  xli.  1.  43) ;  but  see  as  to  servitudes 
Tit.  3.  4  note,  and  as  to  inheritances  note  to  paragr.  10  of  this 
Title. 

The  fugitive  slave  could  not  be  acquired  by  use,  because 
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he  was  considered  to  have  robbed  his  master  of  his  interest 
in  him  by  his  Sight,  8ui  fv/rtuTrvfdcere  intellegitur.  (D.  xlviL 
2.  60.) 

2.  FurtivsB  quoque  res  et  quae  vi  2.  Things  stolen  or  seized  b^  vio- 
possesssB  sunt,  nee  si  prsedioto  Ipngo  lence,  cannot  be  acquired  by  use, 
tempore  bona  fide  possesssB  fuerint  although  they  have  been  possessed  bona 
usucapi  possunt :  nam.  furtivarum  fide  during  the  length  of  time  above 
rerum  lex  dnodecim  tabvilarum  et  prescribed;  for  usucapion  is  prevented 
lex  Atinia  inhibet  usucapiohem,  vi  as  to  things  stolen,  by  the  law  of  the 
{>o88essarum  lex  Julia  et  Plautia.  Twelve  Tables,  and  by  the  lex  Atinia  ; 

f  as  to  things  seized  by  violence,  by  the 

lex  JvXia  et  Plautia, 
Gai.  il  45 ;  D.  xli.  3.  4.  6. 

The  lex  Atinia  was  a  plebiscitum  named  after  its  proposer 
Atinius  Labeo,  B.C.  197.  The  lex  Plautia,  proposed  by  M. 
Plautius,  was  passed  B.c.  89.  We  know  nothing  of  the  lex  Julia 
here  mentioned  except  that  its  name  makes  it  probable  that  it 
was  passed  in  the  time  of  Augustus ;  it  may  possibly  be  the  lex 
Julia  de  vi  publica  seu  privata  referred  to  in  Book  iv.  Tit.  18. 8. 

3.  Quod  autem  diotiun  est  furtiv-  3.  When,  however,  it  is  said  that 
anim  et  vi  possessarum  rerum  usu-  the  usucapion  of  things  stolen  or  seized 
capionem  per  legem  prohibitam  esse,  by  violence  is  prohibited  by  these  laws, 
non  eo  pertinet,  ut  ne  ipse  fur  quive  it  is  not  meant  that  the  thief  himself, 
per  vim  possidet,  usucapere  possit :  or  he  who  possesses  himself  of  the 
nam  his  alia  ratione  usucapio  non  thing  by  violence,  is  unable  to  acquire 
competit,  quia  sciUcet  mala  fide  pos-  the  property  by  use,  for  another  reason 
sident :  sea  ne  ullus  alius,  quamvis  prevents  them,  namely,  that  their  pos- 
ab  eis  bona  fide  emerit  vel  ex  alia  session  is  mala  fide  ;  but  that  no  one 
<2au8a  acceperit,  usucapiendi  jus  ha-  else,  although  he  has  in  good  faith 
beat  Unae  in  rebus  mobilibus  non  purchased,  or  taken  in  anv  way  from 
facile  procedit,  ut  bonse  fidei  posses-  them,  is  able  to  acquire  the  property 
sori  usucapio  compctat.  Nam  qui  by  use.  Whence,  as  to  moveables,  it 
alien  am  rem  vendidit  vel  ex  alia  does  not  often  happen  tiiat  a  bona  ykti; 
causa  tradidit,  furtum  ejus  com-  possessor  gains  the  property  in  them 
xnittit.  by  use.  For  whenever  any  one  has  sold, 

or  made  over  oh  any  other  title,  a 
thing  belonging  to  another,  he  commits 
a  theft  of  it. 
Gai.  ii.  49,  60. 

The  vitiv/m  furti  remained  indefinitely  attached  to  the  re8 
until  it  came  back  into  the  hands  of  the  owner  or  until  he  knew 
where  it  was.     (D.  xlvii.  2.  20  and  1.  16.  215.) 

In  the  case  of  moveables  everything  sold  or  delivered  over  by 
a  person  who  knew  himself  not  to  be  the  owner  was  considered 
stolen,  and  therefore  could  not  be  acquired  by  use;  and  it  could 
not  often  happen  that  a  person  who  was  not  the  real  owner  could 
sell  or  deliver  a  moveable,  thinking  himself  to  be  the  owner. 


4.  Sed  tamen  id  aliquando  aUter 
86  habet.  Nam  si  heres,  rem  defuncto 
commodatam  aut  locatam  vel  apud 
eum  depositam  existimans  heredita- 
riam  esse,  bona  fide  a>ccipienti  vendi- 
derit  aut  donaverit  aut  dotis  nomine 
dederit,  quin  is,  qui  acceperit,  usu- 
capere possit,  dubiumnonest,  quippe 


4.  Sometimes,  however,  it  is  other- 
wise ;  for,  if  an  heir,  supposing  a  thing 
lent  or  let  to  the  deceased,  or  deposited 
with  him,  to  be  a  part  of  the  inheritaAoe, 
sells  or  gives  it  as  a  gift  or  do8  to  a 
person  who  receives  it  bona  fide,  there 
IS  no  doubt  that  the  person  receiving 
it  may  acquire  the  property  in  it  by 
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ca  res  in  furti  vitium  non  ceciderit,  use ;  for  the  thing  is  not  tainted  with 

cum  utique  heres,  qui  bona  fidie  tarn-  the  vice  of  theft,  as  the  heir  who  has 

quam  suam  aKenaverit,  furtum  non  bona  fide  alienated  it  as  his  own,  has 

committit.  certainly  not  been  guilty  of  a  theft. 

Gai.  ii.  50. 

5.  Item  si  is,  ad  quern  ancillse  5.  Soif  the  usufructuary  of  a  female 
ususfructus  pertinet,  partum  suum  slave  sells  or  gives  away  her  child,  be* 
esse  oredens  vendiderit  aut  donav-  lieving  it  to  be  his  property,  he  does 
erit,  furtum  non  committit :  furtum  not  commit  theft ;  for  theft  is  not 
enim  sine  affectu  furapdi  non  com-  committed  without  the  intention  of 
mittitur.                       '  thieving. 

Gai.  ii.  50. 

In  such  a  case  the  usufructuary  would  make  a  legal  mistake,, 
but  would  not  act  with  a  criminal  intention.     (Tit.  1.  37.) 

6.  Aliis  quoque  modis  a,ccidere  6.  It  may  also  happen  in  various- 
potest,  ut  quis  sine  vitio  furti  rem  other  ways,  that  a  man  may  transfer 
aUenam  ad  aliquem  transferat  et  a  thing  belonging  to  another  without 
efficiat,  ut  a  possessore  usucapiatur.  the  vice  of  theft  tainting  the  thing,  so 
^^^  **  that  the  possessor  acquires  the  property 

in  it  by  use. 

Gai.  ii.  50. 

As,  for  instance,  if  a  person  who  was  not  heir  thought  that  he 
was,  and  sold  a  thing  which  was  part  of  the  inheritance  (D.  xli. 
3.  36.  1) ;  or  if  a  person  took  possession  of  a  thing  which  ho 
believed  the  owner  had  intended  to  abandon  (D.  xli.  7.  4). 

7.  Quod  autem  sd  eas  res,  quse  7.  But  as  to  things  appertaining 
solo  oontinentur,  expeditius  proce-  to  the  soil,  usucapion  operates  more 
dit :  ut  si  quis  loci  vacantis  posses-  readily ;  as  if  a  person  without  vio- 
sionem  propter  absentiam  aut  negle-  lence  takes  possession  of  a  place  vacant 
gentiam  domini,  aut  quia  sine  sue-  by  the  absence  or  negligence  of  the 
cessore  decesserit,  sine  vi  nancisca-  owner,  or  by  his  having  died  without 
tur.  Qui  quamvis  ipse  mala  fide  a  successor ;  for,  although  his  posses- 
possidet,*  quia  inteUegit,  se  alienum  sion  is  malaMe^  since  he  knows  that 
fundmn  occtipasse,'  tamen,  si  alii  he  has  seized  on  land  not  belonging  to 
bona  fide  acoipienti  tradiderit,  pot-  him,  yet  if  he  transfers  it  to  a  person 
erit  ei  longa  possessioneresadquiri,  who  receives  it  bona  fide,  this  person 
quia  neqae  mrtivuin  neque  vi  pos-  will  acquire  the  property  in  it  by  long 
sessum  aooepit ;  ^  abolita  est  enim  possession,  as  the  thing  he  receives  has 
quorundam  veterum  sententia  existi-  neither  been  stolen  nor  seized  by  vio- 
mantium,  etiam  fundi  locive  furtimi  lence.  The  opinion  of  the  ancients, 
fieri,  et  ^rum,  qui  res  soli  possident,  who  thought  tnat  there  could  be  a  theft 
principalibus  oonstitutionibus  pro-  of  a  piece  of  land  or  a  place,  is  now 
spioitur,  ne.ou^  lonffa'et  indubitata  abanaoned,  and  there  are  imperial 
posseado  auferri  deoeat.  constitutions  which  provide  that  no 

Possessor  of  an  immoveable  shall  be 
eprived  of  a  long  and  undoubted  pos- 
session. 

Gai.  u.  61 ;  0.  vii.  83.  1,  2. 

If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (AuL.  Oell.  xi.  18),  the  acquisition  of  im- 
moveables by  length  of  possession  would  have  been  as  difficult  as. 


142  MB.  n.    TTT.  VL 

that  of  moveables ;  bat  as  the  bona  fides  of  the  actual  possessor 
cured  the  fnala  fides  ot  the  first  person  who  b^;an  the  possession, 
it  might  very  well  happen  that  the  property  in  immoveables 
should  be  gained  in  this  way.  By  Novel  119  (cap.  7),  A.D.  542, 
Justinian  altered  this,  and  only  ^owed  the  title  by  possession 
during  ten  or  twenty  years  where  the  true  owner  was  aware  of  his 
right,  and  of  the  transfer  to  the  bona  fide  possessor;  otherwise  the 
right  of  ownership  was  not  gained  until  after  a  possession  of  thirty 
years. 


8.  Aliquando  eiiam  fariiTa  vel  8.  Someiiines  even  a  thing  stolen 
vipoBsessa res nsacapi potest:  veliiti  or  possessed  by  yiolenoe  m&y  Ibe  ac- 
si  in  domini  potestatem  reversa  quired  bj  use;  for  instance,  if  it  has 
f  uerit ;  tunc  enim,  Titio  rei  purgato,  come  back  into  the  power  of  its  owner, 
procedit  ejas  nsacapia                          for  then,  the  taint  being  purged,  the 

acquisition  by  use  may  take  place. 

D.  zlL  &  4.  6. 

In  order  that  a  thing  once  stolen  should,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  hj  a 
bona  fide  possessor,  it  was  necessary  that  the  owner  of  the  thmgr 
should  recover  it  as  a  thin^  belonging  to  himself.  If  he  purchasea 
it  not  knowing  that  it  belonged  to  him,  the  vice  or  taint  of  theft 
was  not  purged.    (D.  xli.  3.  4.  12.) 

9.  Res  fisoi  nostri  usncapi  non  9.  Things  beloncing  to  onr  fitcut 
potest.  Sed  Papinianus  scripsit,  cannot  be  acquired  by  use.  But  Pa- 
bonis  yaoantibus  fisoo  nondum  nun-  pinian  has  given  his  opinion  that  if, 
tiatis,  bona  fide  emptoremsibitradi-  before  bona  vacantia  have  been  re- 
tam  rem  ex  his  bonis  usuoapere  ported  to  the  fitcui,  a  bond  fide  pur- 
posse  :  et  ita  divus  Pius  et  divi  8e-  chaser  receives  any  of  them,  he  can 
verus  et  Antoninus  rescripserunt.  acquire  the  property  in  them  by  use. 

*  And  the  Emperor  Antoninus  Pius,  and 

the  Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 

*  D.  xli.  a  la 

Bona  vacantia  was  the  term  used  to  express  the  property  of 
persons  who  died  without  successors.  These  goods  belonged  to 
the  fi^cna  on  being  reported  by  the  officers  of  the  treasury  (D. 
xlix.  14.  1.  1),  but  up  to  that  time  they  could  be  acquired  by 
usucapion. 

10.  Novisflime  sciendum  est,  rem  10.  Lastly,  it  is  to  be  observed  that 
talem  esse  debere,  ut  in  se  non  ha-  a  thing  must  be  such  as  to  have  no 
boat  \'itium,  ut  a  bona  fide  emptore  taint  of  vice  in  itself*  in  oMer  that  the 
usucapi  possit  vel  qui  ex  alia  justa  &onayki«  purchaser  or  person  whopos- 
oausa  possidet.  sesses  it  under  any  other  legal  title 

may  acquire  it  by  use. 

D.  xli.  8.  24. 

The  word  *  vice/  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a  thing  being  of  a 
kind  to  be  acquired  by  length  of  possession.     The  &st  requisite 
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of  civil  possession,  of  possession,  that  is,  Y»pable  of  ripening  into 
ownership  by  usucapion,  was  that  the  thing  possessed  should  not 
have  any  vice  in  it,  should  not  be  of  a  kind  which  could  not  be 
acquired  by  usucapion.  To  the  instances  of  such  thin^  given 
above  in  paragraphs  1, 2,  and  9,  may  be  added  things  fomung  part 
of  a  do8,  unless  the  term  of  usucapion  had  begun  to  run  before 
the  marriage.  (D.  xxiii  5.  16;  C.  v.  12.  30.)  Secondly,  it  was 
necessary  that  the  thing  should  be  possessed  ex  jv^ta  ca/usa.  By 
this  it  was  meant  that  it  must  have  come  into  the  power  of  the 
possessor  by  a  means,  such  as  sale  or  gift,  which  was  recognised  by 
law  as  a  good  foundation  for  the  transfer  of  ownership.  It  might 
have  so  come,  and  yet  no  title  be  acquired  to  the  ownership,  except 
by  usucapion :  the  person  who  transferred  it  might  not  have  been 
iihe  real  owner ;  or  the  person  who  received  it  might  not  have  had 
a  right  to  do  so. 

The  Digest  (xli.  2.  3.  21 ;  xli.  4.  et  aeq.)  gives  a  long  series  of 
Titles  in  which  the  severai  jvstce  cau8(B  of  possession  are  examined 
separately,  and  the  different  characters  in  which  a  person  possessed 
are  treated  of.  Thus,  a  person  might  possess  pro  emptore,  as  having 
bought  the  thing ;  pro  donato,  as  having  received  it  as  a  gift ; 
pro  dote,  as  havmg  received  it  as  a  dos  ;  pro  soluto,  as  the  pay- 
ment of  a  debt ;  pro  derelicto,  as  having  taken  it  when  abandoned 
by  its  owner.  In  any  of  these  cases  the  person  who  sold,  gave,  or 
abandoned  the  thing,  might  not  have  been  the  real  owner,  and 
then  the  possessor  could  only  acquire  the  property  in  the  thing  by 
use.  Or  again,  he  might  possess  pro  legato,  and  then  if  he  was 
not  the  person  to  whom  the  legacy  had  really  been  left,  or  if 
the  legacy  had  been  revoked,  he  might  acquire  by  use  the  property 
in  the  thmg.  In  this  case  it  was  not  the  testator's  not  being  the 
proprietor  that  made  the  possessor  not  the  true  owner,  but  it  was  the 
latter's  having  no  right  to  have  the  possession  of  the  thing.  Again, 
he  might  possess  a  thing  pro  sva),  a  general  term  specially  em- 
ployed to  aenote  the  possession  of  fructus  gathered  bona  fide,  or 
that  of  rea  nvUiua,  such  as  wild  animals.  If  he  took  possession 
of  an  animal,  naturally  wild,  which  had  been  tamed,  and  possessed 
it  pro  aiu),  he  did  not  at  once  acquire  the  property  in  it,  because 
it  was  not  of  a  nature,  since  it  had  ceased  to  be  wild,  to  be 
acquired  by  mere  possession,  but  he  became  the  owner  by  use. 
(D.  xli.  10.  1,  2 ;  D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  fides ;  the 
possessor  must  be  quite  ignorant  of  that  which  there  was  faulty  in 
the  manner  he  had  gained  possession.  No  ignorance  of  a  leaoing 
principle  of  law,  such  as  that  a  person  below  the  age  of  puberty 
could  not  alienate  his  goods  (D.  xxii.  6.  4. ;  D.  xli  3.  31.  pr.),  nor 
any  wilful  ignorance  of  facts,  would  be  permitted  as  the  commence- 
ment of  usucapion.  (D.  xxii.  6.  6.)  But  if  a  person  was  only 
ignorant  of  a  f  sict,  of  which  it  was  excusable  he  should  be  ignorant, 
as  that  a  vendor  was  under  full  age,  his  possession  was  bona  fide. 
(D.  xli  4.  2.  15.)     If  the  property  of  a  pupil  or  minor  had  been 
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gained  by  another  person  by  vsucapio,  the  praetor  would  allow  the 
usucapion  to  be  rescinded  on  good  reason  being  shown,  but  the 
mere  lact  that  the  usucaptor  had  been  mistaken  as  to  the  age  was 
not  a  sufficient  reason.  In  the  case  of  sale  it  was  necessary  that 
this  bona  fides  should  exist  at  the  moment  of  the  contract  being 
made,  and  also  at  that  of  its  being  performed  (D.  xli.  3.  48),  and 
in  every  case  it  was  necessary  it  should  exist  at  the  commence- 
ment of  possession.  But  after  the  possession  was  once  commenced 
honafiae,  a  subsequent  knowledge  of  the  real  facts  did  not  vitiate 
the  possession.  Gains  notices  three  exceptional  cases  where  a  imala 
fide  possessor  might  acquire  by  usucapion.  Inheritances  at  one 
time,  though  incorporeal  things,  could  be  acquired  by  usucapion, 
although  it  was  afterwards  held  that  only  the  component  parts 
could  be  so  acquired;  and  as  the  Twelve  Tables  had  said  that  things 
of  the  soil  should  be  acquired  in  two  years,  and  other  things  (ceteraa 
res)  in  one,  and  the  inheritance  was  not  a  thing  of  the  soil,  it  was 
held  that  the  inheritance  or  any  part  could  be  acquired  in  a  year — 
the  reason  being,  says  Gaius,  that  the  law  wished  to  hurry  heirs  to 
enter  on  inheritances  in  order  that  the  sacred  rites  might  be  per- 
formed, and  creditors  satisfied ;  so  that  if  a  man  held  anything,  even 
land,  forming  part  of  an  inheritance,  for  one  year  only,  he  acquired 
it  by  usucapion,  although  he  knew  it  was  part  of  the  inheritance, 
and  he  was  thus  acting  mala  fide.  (Gai.  ii.  52-58.)  But  this 
kind  of  usucapion  was  made  ineffectual  in  the  time  of  Hadrian. 
(Gai.  ii.  57.)  Secondly,  if  a  thing  was  given  over  by  one  man  to 
another  to  hold  for  him  fiducice  causa^  was,  e.g.,  deposited  with 
him  or  pledged  to  him,  the  original  owner,  if  he  got  possession  of 
the  thing,  could  re-acquire  it  by  usucapion  in  a  year,  even  if  it  was 
an  immoveable  (Gai.  ii.  59) ;  but  if  it  was  pledged  the  new 
possession  could  not  thus  operate  if  it  had  been  obtained  by  the 
request  of  the  original  owner.  (Gai.  ii.  60.)  Thirdly,  the  owner 
of  a  thing  mortgaged  to  the  state  and  sold  for  non-payment  of 
the  mortgage  debt  could  re-acquire  it  by  usucapion  against  the 
prcediator  or  purchaser  from  the  state  ;  but  if  it  was  an  immove- 
able two  years*  possession  was  necessary.     (Gai.  ii.  61.) 

11.  Error    autem    faJsse    causse  11.  But  if  a  mistake  is  made  as 

nsucapionem  non  parit.  Veluti  si  to  the  title  of  possession,  and  it  is 
quis  cum  non  emerit,  emisse  se  wrongly  supposed  to  be  just,  there  is 
existimans  possideat :  vel  cum  ei  no  usucapion.  As,  for  instance,  if  any 
donatum  non  fuerat,  quasi  ex  dona-  one  possesses  in  the  belief  that  he  has 
tione  possideat.  bought,  when  he  has  not  bought,  or 

that  he  has  received  a  gift,  when  no 
gift  has  really  been  made  to  him. 

D.  xli.  3.  27. 

Supposing  a  person  who  thought  that  he  had  acquired  ex  justa 
causa  had  not,  supposing,  for  instance,  he  thought  a  person  in- 
tended to  give  him  a  thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a  debt,  while  really  no  debt  was  recognised, 
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the  question  naturally  suggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured  by  bona  fides,  that  is,  an  honest 
belief  that  the  causa  was  justa,  that  a  gift  had  been  made,  or 
that  a  debt  was  recognised.  The  question  had  been  much  debated 
by  the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
•  imperfection  could  not  be  so  cured,  and  that  if  the  possessor  had 
been  mistaken  in  this  respect  length  of  possession  would  not  profit 
him.  But  this  doctrine  is  not  consistent  with  that  of  the  Digest, 
which  treats  a  plausible  error  (an  error  into  which  a  man  might 
naturally  and  reasonably  have  fallen  with  regard  to  the  catisa)  as 
permitting  usucapion  to  take  place.  We  learn,  for  example,  from 
the  Digest,  that  where  it  was  with  respect  to  an  act  of  some  one 
through  whom  the  possessor  believed  his  title  to  have  been  gained, 
and  whom  he  reasonably  believed  to  have  been  acting  for  him  as 
his  procurator,  that  the  mistake  was  made,  the  possessor  could 
acquire  by  use,  although  this  person  might  not  have  acted  as  the 
possessor  supposed.     (D.  xli.  4  11.) 

12.  Diutina  possessio,  quae  prod-  12.  Long  possession,  which  has  be- 
esse  coeperat  defiincto,  et  heredi  et  gun  to  reckon  in  favour  of  the  deceased, 
bonorumpossessoricontinuatur,  licet  is  continued  in  favour  of  the  heir 
ipse  Bciat,  praedium  alienum :  quodsi  or  bonorum  possessor,  although  he  may 

/.  ille  initium  justum  non  habuit,  he-  know  that  the  immoveable  belongs  to 
redi  et  bonorum  possessori,  •  licet  another  person ;  but  if  the  deceased 
ignoranti,  possessio  non  prodest.  commenced  his  possession  mala  fide. 
Quod  nostra  constitutio  similiter  et  the  possession  does  not  profit  the  heir 
in  uBUcapionibus  observari  consti-  or  bonorum  possessor,  although  ignor- 
tuit,  ut  tempora  continuentur.  ant  of  this.     And  our  constitution  has 

-^  yy    ^  enacted  the  same  with  respect  to  usu- 

•^     '    -         ^  capions,  so  that  the  times  of  possession 

by  different  persons  may  be  reckoned 
as  running  through. 

D.  xli.  4.  2.  19 ;  D.  xliv.  3.  11 ;  C.  vii.  31. 

Persons  who  possessed  'pro  herede  or  pro  possessore,  that  is,  as 
boTwrum  possessores,  did  not  themselves  begin  a  new  usucapion, 
but  continued  the  persona  of  the  deceased,  and  were  placed  in 
the  same  position  with  reference  to  anything  which  he  had  pos- 
sessed, as  if  he  had  himself  continued  to  possess  it.  If,  for 
example,  the  deceased  had  possessed  the  thing  pro  eraptore  or  pro 
donato,  the  heres  or  bonorum  possessor  continued  to  possess  it 
in  the  same  way,  and  added  to  the  time  of  his  possession  the 
time  during  which  the  deceased  had  possessed  it. 

Similiter  in  usucapionibus,  i.e.  the  continuation  of  possession 
by  the  heir  or  bonorum  possessor,  shall  apply  to  the  usucapion  of 
moveables  by  three  years*  possession. 

13.  Inter  venditorem  quoque  et  13.  Between  the  buyer  and  the 
emptorem  conjungi  tempora,  divi  seller,  too,  the  Emperors  Severus  and 
8e  varus  et  Antoninus  rescripserunt.      Antoninus  have  decided  by  rescript  that 

their  several  times  of  possession  shaU 
be  reckoned  together. 

D.  xlL  4.  2.  20. 
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Persons  who  were  merely  successors  of  others  in  holding 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course  con- 
tinue the  possession,  for  they  did  not  continue  the  person,  of  their 
predecessor.  But  if  both  the  possession  of  their  predecessor,  and 
their  own,  were  such  as  to  give  rise  to  usucapion,  the  times  of  the 
two  possessions  were  added  together.  If  there  was  something  to 
prevent  this  in  the  possession  of  their  predecessors,  their  own 
possession  was  the  first  commencement  of  the  usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D.  xli 
3.  2.)  It  might  take  place  in  various  ways.  The  thing  itself 
might  be  taken  away  from  the  possessor,  or,  if  it  was  an  immove- 
able, he  might  be  expelled  from  it  (D.  xli.  3.  5) ;  or  it  might 
become  impossible,  from  physical  causes,  such  as  an  inroad  of  the 
sea,  to  occupy  it  (D.  xli.  2.  3.  17)  ;  or,  again,  the  possessor  might 
fall  into  the  power  of  the  enemy,  and  he  would  not  be  reinstated 
in  his  possession  by  postliminium,  for  possession  was  a  fact,  and 
as  he  had  ceased  to  possess,  as  a  matter  of  fact,  he  could  only 
begin  a  new  possession  by  again  possessing  the  thing  (D.  xlix.  15. 
12.  2) ;  or  the  interruption  might  be  what  was  termed  civil,  that 
is,  be  produced  by  an  action  to  contest  the  right,  and  with  respect 
to  this  Justinian  (C.  vii.  33. 10)  made  the  time  of  the  first  raising 
of  the  controversy  (mota  controveraia)  the  period  of  interruption, 
instead  of  the  litis  contestatio  (see  Introd.  sec.  105),  which  had 
no  place  in  the  civil  process  of  his  time. 

There  was  also  a  prescription  or  possession,  termed  longissimi 
temporis.  If  there  was  a  possession  for  thirty  years,  or,  in  the 
case  of  ecclesiastical  property,  or  hypothecated  property  in  posses- 
sion of  the  debtor,  for  forty  jrears,  whatever  vitiv/m  or  obstacle 
there  might  be  to  the  acquisition  by  use,  for  instance,  theft, 
violence,  absence  of  iusta  causa,  or  mala  fides,  the  possessor 
could  repel  actions  brought  to  claim  the  thing.  (C.  vii.  39; 
Nov.  117.) 


14.  Edicto  divi  Marci  caveiur, 
eum,  qiii  a  fisco  rem  alienam  emit, 
si  post  venditionem  quinquemiiimi 
prseterierit,  posse  dominum  rei  per 
exceptionem  repellere.  Constitutio 
autem  divsB  memorisB  Zenonis  bene 
prospexit  his,  qui  a  fisco  per  vendi- 
tionem vel  donationem  vel  aliimi 
titulimi  aliquid  accipiunt,  ut  ipsi 
quidem  seouri  statim  nant  et  victores 
existant,  sive  conveniantur  sive  ex- 
periantur:  adversus  sacratissimum 
autem  SBrarium  usque  ad  quadrien- 
nium  liceat  intendere  his,  qui  pro 
dominio  vel  hypotheca  earum  rerum, 
quse  alienatse  sunt,  putaverint  sibi 
quasdamcompetereactiones.  Nostra 
autem  divina  constitutio,  quam 
nuper  promulgavimus,  etiam  de  his, 
qui  a  nostra  vel  venerabilia  Augustse 


14.  It  is  provided  by  an  edict  of  the 
Emperor  Marcus,  that  a  person  who 
has  purchased  from  the  fiscus  a  thing 
belonging  to  another  person,  may  repel 
the  owner  of  the  thing  by  an  excep- 
tion, if  five  years  have  elapsed  since 
the  sale.  But  a  constitution  of  Zeno 
of  sacred  memory  has  completely  pro- 
tected those  who  receive  eoiything 
from  the  fiscua  by  sale,  gift,  or  any 
other  title,  by  providing  that  they 
themselves  are  to  be  at  once  secure, 
and  made  certain  of  success,  whether 
they  sue  or  are  themselves  sued,  in  an 
action.  While  they  who  think  that 
they  have  a  ground  of  action  as  owners 
or  mortgagees  of  the  things  alienated, 
may  bring  an  action  against  the  sacred 
treasury  within  four  years.  An  im- 
perial constitution,  which  we  ourselves 
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domo  aliquid  acceperint,  hsec  statuit,    have  recently  published,  extends  to 


quae  in  fiscalibus  alienationibns  prse 
fata  Zenoniana  constitutione  con 
tinentur. 


those  who  have  received  as  a  gift  any- 
thing from  oar  palace,  or  that  of  the 
empress,  the  provisions  of  the  constitu- 
tion of  Zeno  relative  to  the  alienations 
of  the  fiscus, 

C.  vii.  37. 

As  Theophilus  points  out,  the  privilege  really  conceded  by 
the  constitution  of  Marcus  Aurelius  was,  that  no  possession,  if 
the  thing  had  been  received  from  the  fiacus,  should  be  attacked 
after  five  years  had  elapsed,  however  otherwise  open  to  attack. 
If  not  otherwise  open  to  attack,  the  time  of  usucapion,  being  so 
much  shorter  than  five  years,  would,  previously  to  the  changes 
of  Justinian,  have  given  the  property  before  the  time  fixed  by  the 
constitution  had  arrived. 


Trr.  VII.    DE  DONATIONIBUS. 

Est  etiam  ahud  genus  adquisi-  There  is,  again,  another  mode  of 

tionis,  donatio.     Donationum  autem  acquiring  property,  donation,  of  which 

duo  genera  sunt :   mortis  causa  et  there  are  two  kinds,  donation  mortia 

non  mortis  causa.  causa,  and  donation  not  mortis  causa. 

D.  L  16.  67.  1. 

The  phrase  dono  dare  was  appropriated  in  Roman  law  to  the 
mode  of  transferring  property  by  girt ;  dare  signifying  that  the 
whole  property  in  the  thing  was  passed  by  delivery,  and  dono  ex- 
pressing the  motive  from  which  the  delivery  was  made.  (See 
Vat  Fragm,  275.  281.  283.)  Viewed  strictly,  gift  is  not  a 
peculiar  mode  of  acquisition,  but  an  acquisition  by  delivery  with 
a  particular  motive  for  the  transfer.  Possibly  it  was  on  account  of 
the  solemnities  with  which,  under  Justinian,  gifts  had  to  be  made 
that  the  authors  of  the  Institutes  treat  gift  as  a  separata  mode  of 
acquisition. 

L  Mortis  causa  donatio  est,  qus 
propter  mortis  fit  suspicionem,  cum 
quis  ita  donat,  ut  si  quid  humanitus 
ei  contigisset,  haheret  is,  qui  accepit : 
sin  autem  supervixisset,  qui  donavit, 
reciperet,  vel  si  eum  donationis 
poenituisset,  aut  prior  decesserit  is, 
cui  donatum  sit  Hsb  mortis  causa 
donationes  ad  exemplum  legatorum 
redactSB  sunt  per  onmia.  Nam  cum 
pradentibus  amhiguum  fuerat,  utrum 
donationis  an  legati  instar  eam  oh- 
tinere  oporteret,  et  utriusque  caussB 
^»dam  hahebat  insignia  et  alii  ad 
aiiud  genus  eam  retrahebant,  a  nobis 
constitutum  est,  ut  per  omnia  fere 


1.  A  donation  mortis  causa  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given  upon 
condition  that,  if  any  fatal  accident 
befalls  the  donor,  the  person  to  whom 
it  is  given  shall  have  it  as  his  own; 
but  if  the  donor  should  survive,  or  if  he 
should  repent  of  having  made  the  gift, 
or  if  the  person  to  whom  it  has  been 
given  should  die  before  the  donor,  then 
the  donor  shall  receive  back  the  thing 
given.  These  donations  mortis  causa 
are  now  placed,  in  all  respects,  on  the 
footing  of  legacies.  It  was  much 
doubted  by  the  jurists  whether  they 
ought  to  be  considered  as  a  gift  or  as  a 
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legatis  connumeretur :  et  sic  pro-  legacy,  partaking  as  they  did  in  some 
cedat,  qnemadmoduui  earn  nostra  respects  of  the  nature  of  both ;  and 
formavit  constitutio.  Et  in  summa  some  were  of  opinion  that  they  be- 
mortis  causa  donatio  est,  cum  magis  longed  to  the  one  head,  and  others 
se  quis  velit  habere,  quam  eum,  cui  that  they  belonged  to  the  other.  We 
donatur,  magisque  eum,  cui  donat,  have  decided  by  a  constitution  that 
quam  heredem  suum.  Sic  et  apud  they  shall  be  in  almost  every  respect 
Homerum  TeJemachus  donat  Pirseo :    reckoned  amongst  legacies,  and  shall  be 

made  in  accordance  with  the  forms  our 

Ufipai'  {ov  yap  r*  tifitv.  Sirens  torai  radc     constitution  provides.     In  short,  it  is  a 

fpya) '  donation  mortis  catua,  when  the  donor 

Et  K€v  (fi€  fivfjGTrip€s  oyrfvopfs  cV  fit-    wishes  that  the  thing  given  should 

yapoiai  belong  to  himself  rather  than  to  the 

Ad$pu  KT€ivapT€St  narpaia  iravra  da-     person  to  whom  he  gives  it,  and  to 

aavrait  that  person  rather  than  to  his  own  heir. 

Avr6i^  txovrd  at  fiovXofi    iiravpipitv,     It  is  thus  that,  in  Homer,  Telemachus 

rj  Tiva  TS>vii( '  gives  to  Piraeus  : — 

Et  fie  K   eyo)  rouT040"t  <l>wov  koi  Krjpa  *  Piraeus,  for  we  know  not  how  these 

(jivrfvaa,  things  shall  be,  if  the  proud  suitors 

A^  rorc  poi  x^^povrt  <l>4p€iv  irpbi  da>-     shall  secretly  slay  me  in  the  palace,  and 

flora  xaipu>v.  shall  divide  the  goods  of  my  father,  I 

would  that  thou  thyself  shouldst  have 
and  enjoy  these  things  rather  than  that 
any  of  those  men  should;  but  if  I 
shall  plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
things  to  my  home,  and  joying  give 
them  to  me  in  my  joy  \ 

D.  XXXI X.  6.  35.  2,  4 ;  D.  xxxix.  6.  37.  pr. ;  C.  viii  67.  4. 

There  are  two  essential  conditions  of  a  donatio  mortis  causa  : 
it  must  be  made  with  the  view  of  meeting  the  case  of  death ;  and 
it  must  be  made  to  take  effect  only  if  death  occurs,  and  so  as  to  be 
revocable  at  any  time  previous,  and  to  fail  if  the  recipient  died 
before  the  giver.  The  donor  might,  at  his  pleasure,  alter  the  char- 
acter of  the  gift,  making  it  irrevocable ;  but  then  the  gift  was 
regarded  as,  and  had  the  same  legal  consequences  as,  an  ordinary 
donatio.     (D.  xxxix.  6.  27.) 

It  might  be  made  conditional  upon  death  in  two  wavs.  The 
donor  might  say,  *  I  hand  you  over  my  horse,  but  the  gift  is  only  to 
be  complete  if  I  die  in  this  enterprise ';  or  he  might  say,  *I  give  you 
my  horse,  if  I  survive  this  enterprise  you  are  to  give  it  me  back*. 
In  the  latter  method,  the  delivery  of  the  thing  is  made  at  once, 
subject  to  a  conditional  redelivery;  in  the  former,  the  delivery  is 
made  conditional.  (D.  xxxix.  6.  2,  29.)  The  donation  might 
also  be  sometimes  made  conditional  upon  the  death  of  a  third  per- 
son, as  if  a  father  promised  to  give  to  his  daughter-in-law  in  case  of 
the  death  of  his  son.  (D.  xxxix.  6.  11.)  AH  who  could  make  a 
testament  could  make  a  valid  donatio  mortis  causa ;  and  all  who 
could  receive  under  a  testament  could  accept  one.  (D.  xxxix.  6.  9 
and  15.)  Every  kind  of  thing  could  be  given  in  this  way.  (D. 
xxxix.  6.  18.  2.)  Justinian,  in  the  constitution  referred  to  in  the 
text,  required  that  a  donatio  mxyrtis  causa  should  be  made  in  the 
presence  of  five  witnesses.     (0.  viii.  57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  men- 


LIB.  n.  TIT.  vn. 


149 


tioned,  although  there  was  delivery,  yet  the  thing  was  only  ac- 
quired on  the  death  of  the  donor,  and  the  donor  not  having  ceased 
to  be  dominus  could  therefore,  if  he  revoked  the  gift,  bring  a  real 
action  to  reclaim  the  thing  handed  over.  If  the  gift  was  made  in 
the  second  way,  the  whole  property  passed  at  once  by  the  tradition 
to  the  recipient ;  and  as,  in  the  older  and  stricter  law,the  dominniTn 
passed  absolutely  when  it  passed  at  all,  the  property  in  the  thing 
could  not  revert  to  the  donor  merely  by  the  condition  having  been 
accomplished.  He  would  only  have  a  personal  action  against  the 
recipient  to  compel  him  to  give  the  value  of  the  thing  if  he  did 
not  choose  to  give  back  the  thing  itself.  The  later  jurists  seem, 
however,  to  consider  that  the  doviinium  reverted  ipso  jure,  and 
that  the  donor  could  bring  a  real  action  for  the  thing  itself.  (D. 
xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death,  this  was 
considered  as  an  implied  revocation  of  the  gift.     (D.  xxxix.  6.  17.) 

Ad  exeTnplum  legatorum  redactcb  sunt  per  omnia  .  .  .  per 
omnia  fere  legatis  connumeretur — the  latter  is  the  more  correct 
expression  ;  gifts  mortis  causa  were  not  exactly  on  the  footing  of 
legacies.  For  (1)  they  had  complete  effect  immediately  on  the 
death  of  the  donor,  whereas  legacies,  to  take  effect,  required  that 
the  heir  should  first  enter  on  the  inheritance.  (D.  xxxix.  6.  29.) 
(2)  The  rules  as  to  capacity  of  taking  were  the  same  in  both  cases, 
but  regard  was  had  to  the  capacity  to  receive  of  the  person  to  whom 
the  gift  was  made,  only  at  the  time  of  the  death,  and  not,  as  in 
the  case  of  legacies,  also  at  the  time  of  the  disposition.  (D.  xxxix. 
6.  22.)  (3)  A  filiusfamilias,  who  could  not  before  Justinian  give 
anything  but  his  peculium  castrense  by  testament,  could,  with  his 
father's  permission,  make  a  donatio  mortis  causa  of  other  things. 
(D.  xxxix.  6.  25. 1.)  (4)  Aperegrinus  could  make  a  mortis  causa 
donatio,  though  he  could  not  give  a  legacy.  (D.  xxxix.  6.  25.) 
There  was  one  remarkable  mode  in  which  they  were  placed  on  the 
footing  of  legacies.  By  a  constitution  of  Severus  the  heir  was 
permitted  to  retain  as  large  a  portion  (one  fourth)  of  the  gift  as 
oe  could  of  a  legacy  by  the  lex  Falcidia.    (See  C.  viii.  57.  2.) 

The  lines  quoted  in  the  text  are  from  Odyssey  xvii.  78. 


2.  Alue  antem  donationes  sunt, 
one  sine  ulla  mortis  cogltatione 
nant,  qnas  inter  vivos  appellamus. 
Qam  omnino  non  comparantur  lega- 
tis :  qnse  si  fuerint  perfectse,  temere 
revooari  non  possunt.  Perficiuntur 
antem,  cimi  donator  suam  volunta- 
tern  scriptis  aut  sine  scriptis  mani- 
lestaverit:  et  ad  exemplum  vendi- 
tionis  nostra  constitutio  eas  etiam 
in  se  habere  necessitatem  traditionis 
▼olnit,  ut,  et  si  non  tradantur, 
babeant  plenissimnm  et  perfectom 
robur  et  traditionis  necessitas  in- 
4nunbat  donatorL  Et  cum  retro 
principum  dispositiones  insinuarieas 


2.  The  other  kind  of  donations  are 
those  which  are  made  without  any 
consideration  of  death,  and  are  called 
donations  inter  vivos.  They  cannot,  in 
any  respect,  be  compared  to  legacies, 
and  if  completed  cannot  be  revoked  at 
pleasure.  They  are  completed  when 
the  donor  has  manifested  his  intention, 
whether  by  writing  or  not.  Our  con- 
stitution has  declared  that,  after  the 
example  of  sales,  they  shall  involve  the 
necessity  of  tradition;  but  so  that 
even  if  there  be  no  tradition  they 
shall  be  completely  effectual,  and 
place  the  donor  under  the  necessity  of 
making  tradition.    Previons  imperial 
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actis  interyenientibus  voleb|uit,   si  constitutions  have  enacted  that  they 

majores    duoentorum  fueranft   soli-  should  be  registered  by  public  deeds^ 

dorum,  nostra  constitutio  et  i^uanti-  if  exceeding  two  hundred  Bolidi,  but 

tatem  usque  ad  quingentos  solidos  our  constitution  has  raised  the  limit  to 

ampliavit,     quam     stare     efc     sine  five  hundred  solidly  so  that  for  a  giffr 

insinuatione    statuit,    et    quasdam  up  to  this    sum  registration  is   not 

donationes  invenit,  qusB  penitus  in-  necessary.    We  have  also  marked  out 

sinuationem  fieri  minime  desiderant,  certain  donations  which  need  no  regis- 

sed  in  se  plenissimam  habent  fir-  tration  at  all,  but  are  completely  v^id 

mitatem.     Alia  insuper  multa  ad  of  themselves.    We  have,  too,  made 

nberiorem  exitimi  donationum  inve-  many  other  new  enactments,  in  order 

nimus,  qusB  onmia  ex  ngstris  consti*  to  extend  eoid  secure    the  effect   of 

tutionibus,  quas  super  Ms  posuimus,  donations,  all  which  may  be  collected 

colligenda  sunt,    bciendum  tamen  from  the  constitutions  we  have  promul- 

est,  quod,  etsi  plenissimse  sint  dona-  gated  on  this  subject    It  must,  how- 

tiones,   tamen    si    ingrati    existant  ever,  be  observed,  that  however  abso- 

homines,inquosbeneficiumcollatum  lutely  a  donation  may  be  given,  yet, 

est,  donatoribus  per  nostram  con-  if  the  object  of  the  donor's  boimty 

stitutionem  licentiam  prsestavimus  prove  ungrateful,  it  is  permitted  by  our 

certis  ex  causis  eas  revocare,  ne,  qui  constitution,  in  certain  specified  cases, 

suas  res  in  alios  oontulerunt,  ab  his  to  revoke  the  donation ;  so  that  they 

quandam    patiantur    injuriam    vel  who  have  given  their  property  to  others 

jacturam,  secundum  enumeratos  in  should  not  suffer  from  them  injuries 

nostra  constitutione  modos.  or  losses  of   such  a  kind   as   those 

enumerated  in  our  constitution. 

C.  viii.  54.  35.  5  ;  C.  viii.  54.  34.  pr.  3,  4;  C.  viiL  54.  36.  pr.  2  and  3; 

C.  viiL  56.  10. 

A  thing  given  was,  if  a  rea  mandpij  given  by  mancipation,  or 
injure  ceaaio,  and,  if  a  res  nee  mandpi,  by  tradition.  But  a  mere 
a^eement  to  give  gratuitously  (pactv/m)  was  not  in  the  old  law 
bmding  on  the  person  who  agreea  to  give,  and,  to  make  a  promise 
to  give  binding,  it  was  necessary  that  the  agreement  should  assume 
the  form  of  a  stipulation.     (See  Introd.  sec.  83.) 

The  lex  Cincia,  B.C.  193,  introduced  several  new  rules  into 
the  law  respecting  gifts,  prohibiting  gifts  beyond  a  certain  amount, 
excepting  to  near  relatives,  but  did  not  make  a  mere  agreement  to 
give  in  any  degree  valid.  The  first  step  taken  in  this  direction 
was  by  Antoninus  Pius,  who  declared  that  in  gifts  inter  parentea 
et  liberoa  a  mere  agreement,  if  perfectly  clear  in  its  terms,  should 
be  binding.  (Cod.  Theod.  viii.  12.  4.)  Constantine  required  that 
the  agreement  should  be  reduced  to  writing  and  registered,  and 
that  the  property  should  be  handed  over  in  the  presence  of  wit- 
nesses. (Cod.  Theod.  viii.  12. 1,  3.)  And  Justinian  (C.  viii.  54.  35. 
6)  made  the  agreement  binding,  whether  reduced  to  writing  or  not ; 
but  it  is  to  be  observed  that  he  provided,  not  that  the  property 
should  pass  by  the  agreement,  but  that  the  donor  should  be  bound 
thereby  to  make  tradition  of  the  thing.  So  that  the  property  in 
the  thing  was  acquired  by  tradition,  and  not  by  donation  as  a 
distinct  mode  of  acquisition. 

Donations  not  registered  were  only  void  for  the  sum  by  which 
they  exceeded  the  amount  fixed  by  law,  (C.  viii.  54.  34.  1.)  Those 
valid  without  registration  at  all  were  such  as  donations  made  by,  or 
to,  the  emperor  to  redeem  captives,  or  to  rebuild  edifices  destroyed 
by  fire.     (C.  viii.  54.  36.) 
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Gifts  inter  vivos  were  revocable  in  certain  cases  specified  in  the 
Code  (viii.  56.  10),  as,  for  instance,  when  the  person  benefited 
seriously  injured,  or  attempted  to  injure,  the  person  or  property  of 
the  donor,  or  failed  to  fulfil  the  conditions  of  the  gift.  Revocation 
in  such  cases  was  personal  to  the  donor  and  to  the  receiver,  and 
could  not  be  exacted  by  the  heirs  of  the  one,  or  against  the  heirs 
of  the  other. 

3.  Est  et  aliud  genus  inter  vivos  3.  There  is  another  kind  of  donation 

donationum,  quod  veteribus  quidem  inter  vivos  entirely  unknown  to  the 

prudentibuspenituseratincognitmn,  ancient  lawyers,  and  subsequently  in- 

postea    autem    a    junioribus   divis  troduced  by  the  more  recent  emperors, 

principibus  introductum  est,  quod  It  wa&iermedthe  donatio  ante  nuptias, 

ante  nuptias  vocabatur  et  tacitam  in  and  was  made  under  a  tacit  condition 

se  condicionem   habebat,  ut   tunc  that  it  should  only  take  effect  when  the 

ratum    esset,    cum    matrimonium  marriage  had  foUowed  on  it.    Hence 

f  uerit  insecutum  :  ideoque  ante  nup-  it  was  called  ante  nyptias,  because  it 

tias  appellabatur,  quod  ante  matn-  preceded  the  marriage,  and  never  took 

monium   efficiebatur    et   nunquam  place  after   its  celebration ;    but   as 

post  nuptias  celebratas  talis  donatio  it  was  permitted  that  dotes  should  be 

procedeoat.      Sed   primus   quidem  increased    even  after    marriage,   the 

divus  Justlnus,  pater  noster,  Ccum  Emperor  Justin,  oiu:  father,  was  the 

augeri  dotesjet  post  nuptias  fuerat  first  to  permit,  by  his  constitution,  that 

Dermissum,  u  quid  tale  evenit,  etiam  in  case  the  dos  was  increased,  the  do- 

(ante  nuptias  donation^m^  augeri  et  nation  ante  nuph'cManight  be  increased 

constante  matrimonio(sua  constitu-  also,  even  during  the  marriage ;  but  the 

tione  permisit  {\  sed  tamen  nomen  donation  still  retained  what  was  thus 

inconveniens  remanebat,  cum  ante  an  improper  name,  and  was  called 

nuptias  quidem  vocabatur,  post  nup-  ante  nuptias^  while  this  increase  was 

tias  autem  tale  aocipiebat  incremen-  made  to  it  after  marriaga^^ishing* 

tum.   Sed  nos  plenissimo  fini  tradere  therefore,  to  perfect  the  law  on  the 

sanctiones  cupientes  et  consequentia  subjectj^and  to  make  names  appropriate 

nomina  rebus  esse  studentes,  consti-  to  things,  we  have  enacted  that  such 

tuimus,    ut   tales    donationes    non  donations  may  not  only  be  increased, 

augeantur  tantum,  sed  et  constante  but  may  also  be  first  made  diuing 

matrimonio  initium  accipiant  et  non  marriage,    and    that    they    shaJl    be 

ante  nuptias,  sed  propter  nuptias  termed,  not  ante  nuptiaSy  but  projyter 

vocentur  et  dotibus  m  hoc  ezsquen-  nuptias,  and  that  they  shall  be  placed 

tur,    ut,    quemadmodum   dotes    et  on  the  footing  of  dotes^  so  far  that,  as 

constante  matrimonio   non   solum  dotes  may  be  not  only  increased  but 

augentur,  sed  etiam  fiunt,  ita    et  first  made  during  marriage,  so  dona- 

istffi  donationes,  quse  propter  nuptias  tions  propter  nuptias  may  not  only 

introductse  sunt,  non  solum  ante-  precede  marriage,  but,  even  after  the 

oedant  matrimonium,  sed  etiam  eo  tie  of  marriage  has  been  formed,  may 

contracto  et  augeantur  et  constitu-  be  increased  or  made, 
antur. 

C.  V.  3.  19,  20. 

When  the  wife  passed  in  manum  viri,  all  that  she  had  be- 
longed to  her  husband ;  when  she  did  not,  all  her  property  belonged 
exclusively  to  herself,  and  gifts  between  husband  and  wife,  wiSi  a 
few  exceptions  (Ulp.  Reg,  vii.  1),  were  strictly  prohibited  by  law. 
But,  as  a  provision  for  the  expenses  of  marriage,  the  dos  was  con- 
tributed before  or  after  marriage  (and  sometimes  increased  after  • 
wards)  by  the  wife  or  by  a  paternal  ascendant  or  some  one  else  for 
her.  In  case  the  dos  was  contributed  by  a  paternal  ascendant  (dos 
profectitia\  it  could,  on  the  termination  of  the  marriage  by  the 
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death  of  the  wife,  be  reclauned  from  the  husband  by  the  donor,  but 
not  by  his  heirs.  If  it  was  given  for  her  benefit  by  any  one  else  than 
such  an  ascendant  {doa  adventitia),  it  could  not  be  reclaimed  by 
the  donor  or  his  heirs  imless  there  had  been  a  special  agreement 
that  it  should  be  redaimable,  in  which  case  it  was  termed  dos 
receptitia  (D.  xxiii,  3.  5  ;  Ulp.  Reg.  6.  5)  ;  but  Justinian  enacted 
that  the  dos  adventitia  should  go  to  the  heirs  of  the  wife  unless  a 
special  agreement  to  the  contrary  had  been  made.  (C.  v.  13.  1. 
6, 13.)  Thus  under  Justinian  the  surviving  husband  in  every  case 
lost  the  dos.  If  the  wife  survived  the  husband,  and  was  sui  juris, 
the  dos,  however  derived,  belonged  to  her,  unless  a  provision  to  the 
contrary  had  been  made  by  the  donor.  If  she  was  still  in  the 
power  of  her  father,  she  and  he  had  to  join  in  claiming  it.  (D. 
xxiv.  3.  2. 1.)  If  the  dos  consisted  of  things  that  could  be  replaced 
by  others  of  the  same  kind  (res  fungibiles)  (D.  xxiii.  3.  42),  the 
things  given  belonged  in  full  property  to  the  husband,  and  he 
had  to  return  like  things  to  the  same  amount  within  three 
years  (altered  to  one  year  by  Justinian,  Cod.  v.  13. 1.  7)  after  the 
dissolution  of  the  marriage.  (Ulp.  Reg.  6. 8.)  If  the  dos  consisted  of 
things  which  could  not  thus  be  replaced,  such  as  land  or  houses,  the 
husband  was  nominally  the  owner  and  managed  the  property,  but 
he  could  only  take  the  annual  proceeds,  and  he  had  to  preserve 
the  property  intact  and  to  restore  it  immediately  on  the  dissolution 
of  the  marriage.  He  was  prevented  by  the  lex  Julia  de  advX- 
teriis  et  de  fundo  dotali,  passed  in  the  time  of  Augustus,  from 
alienating  immoveable  property  in  Italy  forming  part  of  the  dos 
without  the  consent  of  the  wife,  or  mortgaging  it  even  with  her 
consent;  and  Justinian,  as  we  shall  see  in  the  introductory  para- 
graph of  the  next  Title,  forbad  the  mortgaging  or  alienation  of 
immoveables,  wherever  situated,  forming  part  of  the  dos  even 
with  the  wife's  consent.  As  to  the  expenses  of  the  husband  in 
his  management,  see  note  to  Book  iv.  Tit.  6.  37. 

If  the  marriage  was  terminated  not  by  death  but  divorce, 
the  general  rule  was  that  the  husband  had  to  restore  the  dos  just 
as  he  would  have  had  to  do  in  case  of  the  wife's  death  ;  but  if  the 
wife  was  divorced  for  misconduct,  or  divorced  her  husband  without 
reason  given,  the  husband  was  allowed  to  retain  at  first  a  part  and 
in  later  times  the  whole  of  the  dos,  having,  however,  only  a  life 
interest  in  it,  if  there  were  children.   (C.  v.  12.  24 ;  C.  Th.  iii.  16.  2.) 

The  donatio  ante  nuptial,  of  which  we  first  hear  in  a  constitu- 
tion of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks  of 
it  as  recognised  by  law,  was  a  gift  on  the  part  of  the  husband  as 
an  equivalent  to  the  dos.  It  was  the  property  of  the  wife,  but 
managed  by  the  husband,  and  could  not  be  alienated  even  with  her 
consent.  Justinian  provided  (Nov.  97. 1)  that  the  wife,  if  survivor, 
should  receive  an  equal  value  from  the  donatio  propter  nuptias 
with  that  which  the  husband,  if  survivor,  would  have  received  from 
the  doSy  the  actual  amount  reserved  for  the  survivor  being  matter 
of  agreement  between  the  parties.     By  a  constitution  previous  to 
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Justinian  (C.  v.  14.  9),  the  wife  Uad,  if  survivor,  the  same  fraction 
of  the  donatio  as  her  husband  would  have  had  of  the  do8,  Jus- 
tinian substituted  an  equality  of  value  for  an  equality  of  proportion. 
Justinus,  the  predecessor  of  Justinian,  was  his  uncle  and 
adoptive  father. 

4.     Erat    olim   et    alius   modus  4.  There  was  formerly  another  mode 

civilis  adquisitionis  per  jus  adcre-  of  acquiring  property  by  the  civil  law, 

scendi,  quod  est  tale :  si  communem  namely,  that  of  accrual ;  as,  if  any  one, 

servum  habens   aliquis  cum  Titio,  having  a  slave  in  common  with  Titius, 

solus    liber tatem    ei    imposuit    vel  had  himself  alone  enfranchised  him, 

vindicta  vel  testamento,  eo  casu  pars  either  by  vindicta  or  by  testament, 

ejus  amittebatur  et  socio  adcresce-  his  share  in  that  slave  was  lost,  and 

bat.      Sed    cum    pessimum    fuerat  accrued  to  the  joint  owner.     But,  as 

exemplo,    et    libertate    servum  de-  it  was  an  example  of  very  bad  ten- 

fraudari    et    ex    ea    humanioribus  dency,  that  both  the  slave  should  be 

quidem    dominis    damnum    inferri,  defrauded  of  his  freedom,   and  that 

severioribus   autem   lucrum   adcre*  the  more  humane  master  should  suffer 

scere :  hoc  quasi  invidisB  plenmn  pio  loss,   while  the  more  severe   master 

remedio  per  nostram  constitutionem  profited,  we  have  thought  it  advisable 

mederi    necessarium    duximus    et  to  apply  by  our  constitution  a  gracious 

invenimus  viam,  per  quam  et  manu-  remedy  to  what  seemed  so  odious,  and 

missoretsocius  ejus  et  qui libertatem  have   devised    means  by   which   the 

accepit,   nostro  fruantur  beneficio,  manumittor,    and    the    co-proprietor, 

libertate    cmn    effectu    procedente  and  the  freed  slave  may  be  all  bene- 

(cujus  favore  et  antiquos  legislatores  fited.       Freedom,    to    favour    which 

multa  et  contra  communes  regulas  ancient  legislators  have   often   most 

statuisse  manifestissimum  est)  et  eo,  obviously  violated  the  ordinary  rules 

qui  eam  imposuit,  susb  liberalitatis  of  law,  shall  be  really  gained  by  the 

stabilitate  gaudente  et  socio  indenmi  slave ;  he  who  has  given  this  freedom, 

conservato  pretiumque  servi  secun-  shall  have   the  deught  of   seeing    it 

dum    partem    dominii,    quod    nos  maintained;  and  his  co-proprietor  shall 

detinivimus,  accipiente.  be  indemnified  by  receiving  a  price 

for  the  slave,  proportioned  to  his 
interest  in  him,  according  to  the  rates 
fixed  in  our  constitution. 

C.  vii.  7.  1.  5. 

A  man  could  not  be  partly  free,  partly  a  slave.  If,  then,  a 
.slave  was  enfranchised  by  one  co-proprietor,  was  he  a  slave  or  free  ? 
The  old  law,  as  the  text  informs  us,  pronounced  him  the  former.  If 
the  enfranchisement,  however,  was  such  that,  according  to  the  rules 
given  in  Bk.  i.  Tit.  5.  3,  the  enfranchised  slave  would  have  become 
only  a  Latinus  Junianua  or  a  dediticiuSy  the  enfranchisement  had 
no  effect  at  all,  and  the  slave  remained  the  slave,  as  before,  of  both. 
But  if  the  enfranchisement  had  been  such  that  he  would  have  been 
a  Roman  citizen,  the  interest  of  the  master  who  manumitted  him 
accrued  to  the  other  proprietor.     (Paul.  Sent.  iv.  12.  1.) 

The  scale  of  prices  to  be  paid  by  the  manumittor  to  the  co-pro- 
prietor is  given  m  the  Code  (vii.  7.  1.  5). 

:^  Tit.  VIII.    QUIBUS  ALIENARE  LICET  VEL  NON. 

Accidit  aliquando,  ut  quidominus  Sometimes  it  happens  that  he  who 

sit,  alienare  non  possit  et  contra  qui    is  owner  of  a  thing  cannot  alienate  it, 
dominus    non    sit,    alieneuidsB    rei    while,  on  the  contrary,  he  who  is  not 
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potestatem    habeat.      Nam    dotale  ^wner  has  the  power  of  alienation, 

prsdimn  maritus  invita  muliere  per  Thus,  the  husband  is  prohibited  by 

legem  Juham  prohibetur   alienare,  the  lex  Julia  from  aUenating  immove- 

quamvis  ipsius  sit,  dotis  causa  ei  ables,  which   form  part   of  the  do8^ 

datimi.     Quod  nos,  legem  Juliam  against  the  wish  of  the  wife,  although 

oorrigentes,  in  meliorem  statum  de-  these  immoveables,  having  been  given 

duximus.      Cum  enim   lex   in   soli  him  as  a  part  of  the  dos,  belong  to 

tantummodo  rebus  locum  habebat,  him.    We  have  amended  ihe  lex  Julia 

quae  Italicse  fuerant,  et  alienationes  and  introduced  a  great  improvement, 

inhibebat,   quse  invita  muliere  fie-  This  law  only  applied  to  Italian  im- 

bant,  hypothecas  autem  earum  etiam  moveables,  and  it  prohibited  aliena- 

volente :    utrisque    remedium    im*  tions  made  against  the  wishes  of  the 

posuimus,  ut  etiam  in  eas  res,  qus  wife,  and  mortgages  made  even  with 

in  provinciali  solo  posits  sunt,  in-  her  consent.     Wishing  to  amend  the 

terdicta  fiat  alienatio  vel  obligatio  law  on  each  of  these  points,  we  have 

et  neutrum  eorum  neque  consenti-  declared  that  the  prohioition  of  aliena- 

entibus    muHeribus    procedat,    ne  tion  or  mortgage  shall  extend  to  im- 

sexus   muliebris  fraguitas   in   per-  moveables  in  the  provinces,  and  that 

niciem    substantisB   earum   conver-  neither  alienation  nor  mortgage  shall 

teretur.  be  made  even  with  the  consent  of  the 

wife,  lest  the  weakness  of  the  female 
sex  should  be  abused  to  the  detriment 
of  their  fortunes. 

Oai.  il  62,  63 ;  C.  v.  13.  15. 

The  power  of  alienating  belongs  to  the  owner  and  to  him  only ; 
and  every  owner  can  alienate  the  thing  belonging  to  him.  There 
are,  however,  exceptions  to  the  rule,  and  these  exceptions  form  the 
subject  of  this  Title. 

The  subject  of  dotes  has  been  already  discussed  in  tha  note  to 
paragr.  3  of  the  last  Title. 


I.  Contra  autem  creditor  pignus 
ex  pactione,  quamvis  ejus  ea  res  non 
sit,  alienare  potest.  Sed  hoc  f  orsitan 
ideo  videtur  fieri,  quod  voluntate 
debitoris  intellegitur  pignus  aUenare, 
qui  ab  initio  contractus  pactus  est, 
ut  liceret  creditori  pignus  vendere, 
si  pecunia  non  solvatur.  Sed  ne 
creditores  jus  suum  persequi  impe- 
direntur  neque  debitores  temere 
suanun  rerum  dominium  amittere 
videantur,  nostra  constitutione  con- 
sultum  est  et  certus  modus  impositus 
est,  per  quem  pignorum  distractio 
possitprocedere,  cujus  tenore  utrique 
parti  creditorum  et  debitorum  satis 
abundeque  provisiun  est. 


1.  On  the  other  hand,  a  creditor 
may,  according  to  agreement,  alienate 
a  pledge,  although  the  thing  is  not 
his  own  property.  But  this  aBenation 
may  perhaps  be  considered  ba  taking 
p!aoe  by  the  intention  of  the  debtor, 
who  in  making  the  contract  has  agreed 
that  the  creditor  might  sell  the  thing 
pledged,  if  the  debt  was  not  paid. 
But  that  creditors  might  not  be  im- 
peded in  the  pursuit  of  their  rights, 
nor  debtors  seem  too  easily  deprived 
of  their  property,  a  provision  has  been 
made  by  our  constitution  estabUshing 
a  fixed  method  of  procedure  for  the 
sale  of  pledges,  by  which  the  respective 
interests  of  the  creditor  and  debtor 
have  been  fully  secured. 


Gai.  ii.  64  ;  C.  viii.  34.  3.  pr.  et  seq. 

The  power  of  a  creditor  to  sell  the  thing  pledged,  forming  an 
exception  to  the  rule  that  none  but  the  owner  could  alienate,  was 
so  necessary  a  part  of  his  rights  that  it  could  not  be  taken  fro*^ 
him  even  by  express  agreement;  and  an  agreement  ne  vend^ii 
liceat  had  no  other  effect  than  to  make  it  necessary  for  the  creditor 
to  give  the  debtor  fuller  notice  of  his  intention  to  sell.     (D.  xiii.  7. 
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4-6.)  Justinian,  by  his  constitution,  permitted  the  parties  to  fix 
the  time,  and  place,  and  manner  of  sale  at  their  pleasure,  and  it 
was  only  if  there  was  no  special  agreement  that  the  regulations  of 
his  constitution  were  to  take  effect,  the  gist  of  which  was  that  the 
thing  might  be  sold  after  two  years  had  elapsed  from  the  time 
when  the  creditor  gave  the  debtor  notice  to  pay,  and  that  after  two 
more  years  the  creditor,  if  no  purchaser  could  be  found,  would  on 
petition  to  the  emperor  be  declared  the  owner,  the  debtor  having 
a  further  period  of  two  years  within  which  he  might  redeem. 
(C.  viii.  34.  3.) 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods 
of  their  pupils  and  of  those  committed  to  their  care ;  but,  at  any 
rate  in  tne  later  times  of  law,  they  had  to  obtain  the  permission 
of  a  magistrate  for  the  alienation  of  rural  immoveables.  (See 
C.  V.  37.  22.) 

2.  Nmicadmonendi8timas,neqae  2.  It  must  next  be  observed,  that 

pupillum  neque  pnpillam  ullain  rem  no  pupil  of  either  sex  can  alienate 

sine    tutoris    auctoritate    alienare  anything  without  the  authority  of  a 

posse.      Ideo^ue  si  mutuam  pecu-  tutor.    If,  therefore,  a  pupil,  without 

niam  alicui  sme  tutoris  auctoritate  the  tutor*s  authority,  lends  any  one 

dederit,  non  contrsJiit  obligationem,  money,  the  pupil  does  not  contract 

^uia  pecuniam  non  fadt  accipientis,  an  obligation ;  for  he  does  not  make 

ideoque  vindicari  nummi  possunt,  the  money  the  property  of  the  re- 

sicubi  extent :  sed  si  nuxnmi,  quos  ceiyer,  and  the  pieces  of  money  mav 

mutuos  dedit,  ab  eo,  qui  accepit,  be  claimed  by  vindication,  if  they  still 

bona  fide  consumpti  sunt,  condici  exist.      But   supposing  these   piecea 

possunt,  si  mala  fide,  ad  exhibendum  which  the   pupil   has  lent  are   con- 

de  his  agi  potest.     At  ex  contrario  simied  by  the  borrower,  then,  if  they 

omnes  res  pupillo  et  pupillsB  sine  are  so  bona  fide,  a  personal  action  may 

tutoris  auctoritate  recte  dari  pos-  be  brought:  if  mala  fide^  an  action 

sunt.      Ideoque   si  debitor  pupillo  ad  ezhibendum.    On  the  contrary,  the 

solvat,  necessaria  est  tutoris  aucto-  pupil  of  either  sex  may  acquire  any- 

ritas :  alioquin  non  liberabitur.    Sed  thine  whatsoever  without  the  authority 

etiam    hoc    evidentissima    ratione  of  t£e  tutor ;  and  therefore  when  a 

statutum  est  in  constitutione,  quam  debtor  pays  a  pupil,  the  debtor  must 

ad  CsBsareenses  advocatos  ex  sugges-  have  the  authority  of  the  tutor,  or  he 

tione  Triboniani,  viri  eminentissimi,  does  not  free  himself  from  the  debt, 

queestoris  sacri  palatii  nostri,  pro-  And  we  have,  for  very  obvious  reasons,. 

mulgavimuB,  qua  dispositum  est,  ita  declared  by  a  constitution,  published 

Hcere  tutori  vel  curatori  debitorem  to  the  advocates  of  Csesarea  on  the 

pupillarem  solvere,  ut  prius  senten-  suggestion  of  the  very  eminent  Tri- 

tia  judicialis  sine  omni  damno  cele-  bonian,  quaestor  of  our  sacred  palace,  ^ 

brata  hoc  permittat.     Quo  subse-  that  the  debtor  of  a  pupil  may  make 

cuto,  si  et  judex  pronuntiaverit  et  payment  to  the  tutor  or  curator,  first 

debitor  solverit,  sequatur  hujusmodi  receiving  permission  by  the  sentence 

solutionemplenissimasecuritas.  Sin  of  a  judge,  obtained  nree  of  all  ex- 

autem  aliter  quam  disposuimus  so-  penses ;  and  if  these  forms  are  ob- 

lutio  facU  fnerit  et  pecuniam  sal-  served,  a  payment  made  according  to 

vam  habeat  pupillus  aut  ex  ea  locu-  the  sentence  of  the  judge  will  give  the 

pletior  sit  et  adhuc  eandem  summam  debtor  the  most   complete   security, 

pecuniae  petat,  per  exceptionem  doli  But  if  payment  is  made  not  according 

mali  summoven  poterit:  quodsi  aut  to  the  mode  we  have  sanctioned,  the 

male  consumnserit  aut  fuzto  amise-  pupil  who  has  the  money  still  saie  in 

rit,  nihil  proderit  debitori  doH  mail  his    possession,    or   has    been    made 

exceptio,  sed  nihilo  minus  damna-  richer  by  it,  may,  if  he  demands  again 

bitur,  quia  temere  sine  tutoris  auo-  the  same  sum,  be  repeUed  by  an  ex- 
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toritate  et  non  secundam  nostrazn  ception  of  dolus  nuiltu.  Bat  if  he  has 
dispositionem  solvent.  Sed  ex  di-  spent  the  money  uselessly,  or  lost  it 
verso  pnpilli  vel  pupillse  solvere  sine  by  theft,  the  debtor  cannot  profit  by 
tatore  auctore  non  possont,  quia  the  exception  of  dolus  m€duSf  and  he 
id,  qnod  solvant,  non  fit  accipientis,  will  be  condemned  to  pay  over  again, 
com  scilicet  noUios  rei  aUenatio  becaose  he  has  paid  in  a  rash  manner, 
eis  sine  tatoris  aactoritate  concessa  without  the  authority  of  the  tutor, 
est  and  has  not  conformed  to  our  rules. 

On  the  other  hand,  pupils  of  either 
sex  cannot  pay  without  the  authority 
of  the  tutor,  because  that  which  they 
pay  does  not  thereby  become  the 
property  of  the  person  who  receives 
it,  as  they  are  incapable  of  alienating 
anything  without  the  authority  of  the 
tutor. 

Gal  iL  80.  82^ ;  C.  v.  37.  25 ;  D.  xlvL  3. 14.  8. 

The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk .  i.  Tit.  21.)  He  could  not  transfer  the  property  in  anything 
belonging  to  him,  but  he  could  acquire  the  property  in  anything 
transferred  to  him.  Three  illustrations  of  this  doctrine  are  given. 
1.  The  pupil  could  not  lend  anything  under  the  contract  called 
Tnutuum,  the  essence  of  which  was  that  the  thing  lent  became  the 
property  of  the  borrower,  who  bound  himself  to  give  back  &  thing 
of  equal  value.  (See  Bk.  iii.  Tit.  14.  pr.)  If  the  pupil  attempted 
to  lend  a  thing  in  this  way,  the  thing  lent  could  be  recovered  by 
vindication,  if  it  was  possible  that  the  actual  thing  should  be 
restored ;  if  not,  its  value  could  be  recovered  by  a  personal  action 
(condictio)  against  the  borrower;  or  if  the  borrower  had  been 
guilty  of  mala  fides,  an  a^tio  ad  exhibendum  would  lie,  that  is, 
the  borrower  was  called  upon  to  produce  the  thing  borrowed ;  and 
on  his  being  found  unable  to  do  so,  he  was  condemned  to  pay  not 
only  the  value  of  the  thing,  but  damages  to  compensate  for  the 
injury  inflicted. 

2.  If  the  pupil  was  a  debtor  and  paid  without  authorisation 
money  to  a  creditor,  he  could  not  transfer  the  property  in  the 
pieces  of  money  paid,  and  had  a  real  action  to  get  them  back,  if 
the  creditor  still  had  them;  if  not,  the  pupil  had  the  same, 
remedies  as  just  stated  in  regard  to  a  mutibum,  except  that  if  he  • 
brought  a  condictio  against  a  creditor,  who  had  bona  fide  spent 
the  money,  and  the  creditor  could  claim  the  same  amount  of  money 
for  the  debt  due  to  him,  the  Roman  jurists  considered  that  instead 
of  these  cross  actions  the  debt  of  the  pupil  ought  to  be  considered 
to  be  extinguished. 

3.  If  the  debtor  made  a  payment  to  the  pupil  without  th6 
authorisation  of  the  tutor,  that  which  he  paid  became  the  property 
of  the  pupil ;  and  as  the  pupil  could  not  make  his  condition  worse, 
he  could  not  extinguish  debts  due  to  him ;  and  thus  the  debt  was 
still  owing,  although  the  pupil  retained  what  was  paid  him.  The 
debtor  might  still  be  sued  for  what  he  owed,  and  he  could  only 
repel  the  action  by  a  plea  of  doltus  mains  to  the  extent  to  which 
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the  pupil  then  had  the  money  paid  in  hand,  so  that  if  the  pupil 
had  spent  it  all  the  debtor  would  have  to  pay  over  again.  (Gai. 
ii.  84.)  If  the  tutor  authorised  the  payment,  the  debt  was  extin- 
guished ;  but  still  the  creditor  was  not  quite  safe ;  the  pupil  had  a 
right  to  receive  from  the  tutor  the  money  paid  ;  and  if  he  could 
not  obtain  it  from  him,  the  praetor  would,  under  certain  circum- 
stances, grant  a  restitutio  in  integrura  (see  note  on  introductory 
paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor  miffht  then  be 
obliged  to  pay  over  again,  in  order  that  the  pupil  might  be  kept 
free  from  all  loss.  It  was  to  guard  against  this  that  tfustinian,  in 
the  constitution  alluded  to  in  the  text,  provided  a  means  whereby 
the  creditor  should  have  plenissima  securitaa. 


Tit.  IX.    PER  QUAS  PERSONAS  NOBIS  ADQUIRITUR. 

Adqiiiritur  nobis  non  Boliun  per  We  acquire  not  only  by  ourselves » 

nosnietipsos,  sedetiaxapereos,  quoB  but  also  by  those  whom  we  have  in 

in  potestate  habemus  :  item  per  eos  our  power ;  also  by  slaves,  of  whom 

servos,  in  quibus  usumfructum  ha-  we  have  the  usufruct ;  and  by  those 

bemus :  item  per  homines  liberos  et  freemen  and  slaves  belonging  to  others 

servos  alienos,  quos  bona  fide  pos-  whom  we  possess  bona  fide.     Let  us 

sidemus.     De  quibus  singulis  dill-  examine    separately    these    different 

gentius  dispiciamus.  cases. 

Gai.  ii.  86. 

The  rule  of  law  was,  that  no  one  could  acquire  through  another 
person  ;  but  if  persons  in  the  power  of  another  acquired  anything, 
that  which  they  acquired  became,  by  the  mere  force  of  their 
position,  the  property  of  the  person  in  whose  power  they  were  ; 
and  thus  the  rule  may  be,  perhaps,  more  accurately  expressed  by 
saying  that  nothing  could  be  acquired  per  extraneam  personam,. 
i.e.  through  a  person  who  was  not  in  the  familia  of  the  acquirer. 

1.  Igitur  Uberi  vestri  utriusque  1.  Formerly,  all  that  your  children 

sexus,  qnos   in   potestate   habetis,  under  your  power  of  either  sex  ac- 

olim  quidem,  quidquid  ad  eos  per-  quired,  excepting  castrensia  peculia^ 

venerat  (exceptis  videlicet  castrensi-  was  without  distinction  acquired  for 

bus  peculiis),  hoc  parentibus  suis  the  benefit  of  their  ascendants;  so  much 

adquirebant  sine  ulla  distinctione :  so,  that  the  paterfamilias  who  had 

et  hoc  ita  parentum  fiebat,  ut  esset  thus  acquired  anything  through  one 

els   licentia,    quod   per   imum   vel  of  his  children,  could  give  or  sell,  or 

unam  eorum  adquisitum   est,   alii  transfer  it  in  any  way  he  pleased  to 

filio  vel  extraneo  aonare  vel  vendere  another  child  or  to  a  stranger.     This 

vel  quocumque  modo  voluerant,  ap-  appeared  to  us  very  harsh,  and  by  a 

plicare.      Quod   nobis  inhumanum  general  constitution  we  have  relieved 

visum  est  et  generali  constitutione  the  children,  and  yet  reserved  for  the 

emissa    et    liberis    pepercimus    et  ascendants  all  that  was  due  to  them, 

patribus     debitum     reservavimus.  We  have  declared  that  all  which  the 

Sancitum  etenim  a  nobis  est,  ut,  si  filiusfamilia^  obtains  by  means  of  the 

qaid  ex  re  paths  ei  obveniat,  hoc  fortune  of  the  father,  shall,  according 

secundum  antiquam  observationem  to  the  old  law,  be  acquired  entirely 

totum  parent!  adquirat  (quse  enim  for  the  father's  benefit :  for  what  hard- 

invidia  est,  quod  ex  patris  occadone  ship  is  there  in  that  which  comes  from 
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prof eotmn  est,  hoc  ad  eum  reverti  ?) : 
quod  autem  ex  alia  causa  sibi  filius- 
familias  adquisivit,  bujus  usumfruo- 
turn  quidem  patri  adquirat,  domi- 
Bium  autem  apud  eum  remaneat, 
ne,  quod  ei  suis  laboribus  vel  pros- 
pera  fortuna  accessit,  boo  in  alium 
perveniens,  luctuosum  ei  procedat. 


tbe  f atber  returning  to  him  ?  But  of 
everything  that  the  fiiiusfamilias  ac- 
quires in  any  other  way,  he  shall  ac- 
quire the  usufruct  for  the  father,  but 
the  son  shall  retain  the  ownership,  so 
that  the  son  may  not  have  the  mortifi- 
cation of  seeinff  that  becoming  the 
property  of  another,  which  he  hunself 
has  gained  by  his  labour  or  good  for- 
tune. 

Gai.  ii.  87 ;  C.  vi.  61.  6. 

The  fiiiusfamilias  could  not,  in  the  strict  law  of  Rome,  have 
any  property  of  his  own.  Sometimes,  however,  the  father  per- 
mitted the  son  to  have  what  was  called  a  peculium,  that  is,  a 
certain  amount  of  property  placed  under  his  exclusive  control. 
This  peculium  remained  in  law  the  property  of  the  father,  but  the 
son  had  the  disposition  and  management  of  it  by  his  father's 
permission,  and  as  long  as  it  remained  in  the  son's  possession  it 
was,  as  far  as  regarded  third  persons,  exactly  like  property  really 
belonging  to  the  son  only,  that  is,  they  could  sue  and  recover 
from  him  to  the  extent  of  hiapeculium,  (See  Tit.  12.  pr.  of  this 
Book.)  In  the  early  times  of  the  Empire  a  fiXinsfamuias  came 
to  have,  under  the  name  of  castrense  peculium,  property  quite 
independent  of  his  father.  This  castrense  peculium  consisted  of 
all  that  was  given  to  a  son  when  setting  out  upon  military  service, 
or  acquired  while  that  service  lasted.  (D.  xlix.  17.1.)  This  belonged 
to  the  son  as  completely  as  if  he  had  been  suijv/risy  and  he  had  full 
power  of  disposing  of  it  either  during  his  lifetime  or  by  testament.  ' 
Filiifamilias  in  castrensi  peculi  ovice  patrumfamiliarv/m  fun- 
guntur.  (D.  xiv.  6.  2.)  If,  however,  he  did  not  choose  to  exer- 
cise his  power  of  disposing  of  it  by  testament,  his  father  took  it  at 
his  death,  not  as  succeeding  to  it  ab  intestato,  but  as  the  claimant 
of  a  peculium.  (See  Tit.  1 2.  pr.)  A  further  benefit  was  extended 
to  the  filiusfanfiilias  by  the  institution  of  the  quasi-castrense 
peculium,  a  privilege  given  to  certain  civil  functionaries,  corre- 
sponding to  that  given  by  the  castrense  peculium,  to  soldiera 
Constantine,  by  a  constitution  (C.  xii.  31),  placed  on  the  footing 
of  the  castrense  peculium  things  which  a  fiiiusfamilias,  who  was 
an  officer  of  the  palace,  received  from  the  emperor  or  gained  by 
his  own  economy.  The  same  advantage  was  subsequently  ex- 
tended to  many  other  functionaries,  as  well  as  to  advocates  and 
<5ertain  ecclesiastical  dignitaries.  The  qvusi-castrense  peculium 
must  have  existed  in  the  time  of  Ulpian  (D.  xxxvi.  1.  1.  6  ; 
xxxix.  5.  7.  6),  unless  the  passages  in  the  Digest  in  which  he 
alludes  to  it  are  interpolated,  but  under  what  form  it  then  existed 
we  do  not  know.  In  one  respect  it  slightly  differed  from  the 
castrense  peculium ;  for  the  power  of  disposing  of  it  by  testament 
did  not  always  accompany  it,  but  was  only  given  to  the  more 
privileged  classes  of  those  who  were  allowed  to  have  such  a 
peculium.     Justinian,  however,  altered  this,  and  gave  the  power 
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of  disposing  of  it  by  testament  to  every  one  who  had  a  quasi- 
castrenaepeculium.  (See  Tit.  11. 6.)  Constantine  also  introduced 
another kindofpecri6Wum,teiTiedthej9ecuiwmadt;eri^i<wm.  This 
consisted  of  everything  received  by  ajiiitts/amiiia«  from  his  mother 
at  her  death,  whether  by  testament  or  not.  (C.  vi.  60.  1.)  Sub- 
sequent emperors  included  in  it  all  received  by  succession  or  as  a 
gift  inter  vivos  from  maternal  ascendants  (C.  vi.  60.  2),  or  by  one  of 
two  married  persons  from  the  other  (C.  vi  61.  1);  and  Justinian, 
as  we leamfromthetext, included  under  ihepeculium  adventitium 
all  that  came  to  the  son  from  any  other  source  than  from  the 
father  himself.  The  father  had  the  usufruct  of  the  peculium 
adventitium,  and  it  was  only  the  ownership  that  was  held  by  the 
son.  The  peculium  which  came  to  the  son  as  part  of  the  father's 
property,  and  which  continued  to  belong  to  the  father,  has  been 
termed  by  commentators  profectitiumy  because  it  comes  (profidS' 
citur)  from  the  father. 

The  peculium  in  the  time  of  Justinian,  therefore,  if  profec- 
titium,  belonged  to  the  father ;  in  all  other  cases  it  belonged  to 
the  son  ;  but  the  father  had  the  usufruct  of  the  peculium  adventi- 
Hum,  while  the  son  had  as  full  power  over  the  castreTise  or  quasi- 
castrense  peculiuvn  as  if  he  had  been  sui  juris. 

2.  Hooqne  a  nobis  dispositum  2.  We  have  also  made  some  regula- 
est  et  in  ea  specie,  ubi  parens  eman-  tions  with  respect  to  the  power  which 
cipando  liberum  ex  rebus,  quee  ad-  under  former  constitutions  a  father 
qnisitionem  efiugiunt,  sibi  partem  had,  when  emancipating  his  children, 
tertiam  retinere,  si  voluerat,  licenti-  of  deducting  a  third  part  from  the 
am  ex  anterioribus  constitutionibus  things  over  which  he  had  no  right  of 
habebat,  quasi  pro  pretio  quodam-  acquisition,  as  if  this  was  the  price  of 
modo  emanoipationis,  et  inhuma-  the  emancipation.  It  seemed  very  hard 
num  quiddam  accidebat,  ut  filius  that  the  son  should  thus  be  deprived 
rerum  suarum  ex  hac  emancipatione  by  emancipation  of  a  third  part  of  his 
dominio  pro  parte  defraudetur  et,  property,  and  that  what  he  gained  in 
quod  honoris  ei  ex  emancipatione  honour  by  being  emancipated,  as  being 
additum  est,  quod  sui  juris  efifeotus  thus  made  rut  juris,  should  be  im- 
est,  hoc  per  rerum  deminutionem  paired  by  a  diminution  of  his  property, 
decrescat.  Ideoque  statuimus,  ut  We  have  therefore  enacted  that  the 
parens  pro  tertia  bonorum  parte  father,  instead  of  retaining  a  third  as 
dominii,  quam  retinere  poterat,  di-  owner,  shall  retain  half  not  as  owner 
midiam  non  dominii  rerum,  sed  but  as  usufructuary.  Thus  the  owner- 
ususfructus  retineat :  ita  etenim  et  ship  in  the  whole  will  remain  with  the 
res  intactsB  apud  filium  remanebunt  son  unimpaired,  while  the  father  will 
et  pater  ampliore  sunmia  fruetur,  enjoy  the  benefits  of  a  larger  portion, 
pro  tertia  dimidia  potiturus.  the  half,  namely,  instead  of  the  third. 

C.  vi  61.  6.  3. 

The  usufruct  of  the  father  over  things,  the  ownership  of  which, 
as  part  of  ihepeculium  adventitium,  belonged  to  the  son,  would  be 
lost  by  emancipation.  It  was  as  an  equivalent  for  this  that  the 
property  in  one-third  of  these  things  was  given  to  the  father  on 
emancipation.  Justinian  substitutes  the  usufruct  of  one-half  for 
the  ownership  of  one-third. 

3.  Item  vobis  adquiritur,  quod  3.  So,  too,  all  that  your  slaves  ac- 
«ervi  vestri  ex  traditione  nanciscun-    quire  by  tradition,  or  stipulation,  or 
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tor.  sire  quid  sdpdkeBUsr  Td  ex  cpMr  in  any  olber  wat,  is  acquiied  for  yon  , 
Hbet  aliA  caosa  adqnnimiC  Hoc  and  tliail  eren  withoat  yoor  knowledge 
emm  rofais  e(  ignorazmbis  et  inritii    and  againss   jour   wishes.     For    the 

rrosL  <2iii  in  dare  being  in  the  power  of  another 
nifail  SDBm  trnxaw^  liiiniu>lf  haTe  anything  as  his 
own.  And  if  he  is  iistitatedheir.  he 
eannot  enter  on  the  inhentance  except 
fay  yoor  diieiAicxL  And  if  he  entcro 
fay  your  diietlian,  yoa  acqoire  the  in- 
hi.  I II  a  I  Iff  exactly  as  if  yoa  had  yonr- 
£t    adiesfaeeninst^utedhocs.    Legacies^ 

per    agiain.  are  equally  aeqwed  for  yoa  by 

eos  Tobcs  adqsizxtBr.  Xoo  so^m  your  slaTes.  And  it  is  not  ooly  the 
anteoi  prc^netas  per  eos.  qoos  in  ownership  whieh  is  aeqmred  for  you 
poiessaae  habeds»  adqairitxir  voIhs.  by  those  whom  yon  hare  in  your 
sed  etiam  posseasio:  cojuscmnqQe  power,  bat  also  the  possession.  ETery- 
enimreipossessaaDeBiadepci  foorint.  thing  of  whi^  they  hare  obtained 
id  Tic«  possidere  TwiemTni.  Unde  p'jsr^iwion  ycra  are  considered  to  pes- 
etbun  po^  eos  nsacacio  t^  longi  sees,  and  oonseqnently  nsocapion  or 
tempons  pos&essio  Toois  aeeedit.        ^ommram  tongi  tempirU  operates  for 

TOO  through  them. 

Gal  xL  ^.  ^. 

All  th^t  the  sLive  had  belonged  to  his  master :  and  this  rule 
was  subjett  to  no  exceptions  such  as  those  introduced  for  the 
benefit  of  the  nliu^famUia^.    The  slave's  peculium  was  alwavs 
at  the  dispoisdtion  of  his  master,  and  it  made  no  difference  what 
was  the  mvxie  in  which  he  acquired :  he  acquired  it  for  his  master 
even  though  his  master  had  not  consented  or  even  known  of  the 
acquisitive.     Therefore,  if  the  slave  received  anything  in  pursu- 
ance of  a  stipulation   cfiiv  quid  stipulentur)^  he  acquired  it  for 
his  master,  although  he  could  not  bind  his  master  by  promising 
anything  to  a  person  who  stipulated  for  anj*thing  from  him.     The 
slave  could  not  make  his  master  s  condition  worse ;  and  as  an 
inheritance  might  be  more  onerous  than  lucrative,  for  the  debts 
of  the  deceased,  which  the  heir  was  bound  to  pay,  might  exceed 
the  value  of  his  property,  a  slave  was  not  permitted  to  accept  an 
inheritance,  except  by  his  master  s  express  command.     A  legacy, 
on  the  other  hand,  could  not  be  otherwise  than  advantageous,  and 
therefore  a  legacj'  given  to  a  slave  immediately  belonged  to  his 
master.     There  was  a  minor  difference  between  the  institution  of 
a  slave  as  heir,  and  a  gift  to  him  of  a  legacy,  which  deserves 
mention.     The  right  to  a  legacy  dated  from  the  death  of  the 
deceased ;  the  right  to  an  inheritance  dated  from  the  time  of 
entering  on  an  inheritance.     The  slave,    therefore,  acquired  a 
legacy  for  the  benefit  of  the  master  to  whom  he  belonged  at  the 
time  when  the  deceased  died  ;  but  a  slave  instituted  heir,  acquired 
for  the  master  to  whom  he  belonged  at  the  time  of  entering  on 
the   inheritance.     If,   therefore,  the  slave  changed  masters  or 
became  free  between  these  times,  he  acquired  a  legacy  for  his 
former  master,  but  took  an  inheritance  for  his  new  master,  or,  if 
free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished  through 
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a  slave,  but  not  the  intention,  which  was  requisite  for  legal  posses- 
sion. It  was  necessary  that  the  master  should  have  the  intention 
of  treating  the  thing  possessed  by  the  slave  as  if  he  himself  was 
the  owner.  Animo  Tiostro,  says  Paul,  corpore  etiam  alieno, 
po88idemu8,  (D.  xli.  2.  3. 12.)  The  master  could  not,  therefore, 
acquire  through  the  slave  legal  possession,  as  opposed  to  mere 
detention,  without  his  knowledge  and  consent,  as  he  could  acquire 
ownership ;  except,  indeed,  when  the  slave  possessed  a  thin^  as 
part  of  his  peciUium,  for  then  the  permission  to  have  a  pecuhvmi 
was  considered  as  indicating  a  general  intention  on  the  part  of  the 
master  applying  to,  and  completing,  legal  possession  in  every- 
thing acquired  as  part  of  the  peculium.     (D.  xli.  2.  1.  5.) 

All  that  is  saiu  here  of  the  slave  may,  with  the  necessary 
exceptions  as  to  the  peculia  caatrensia,  quaai-castremsiay  and 
ddventitiay  be  said  of  the  Jilivsfamilias,  who  equally  stipulated 
for  his  father's  benefit,  could  not  make  his  father's  position  worse, 
took  inheritances  only  under  his  father's  direction,  received  legacies 
for  his  father's  benefit,  and  possessed  physically,  but  needed  his 
father's  animus  possidendi. 

4.  De  his  autem  Bervis,  in  qui-  4.  As  to  slaves  of  whom  yon  have 

bus  tantum  nsumfruotmn  habetis,  only  the  usufruct,  it  has  been  decided 

ita  placuit,  ut,  quidquid  ex  re  ve-  that  whatever  they  acquire  by  means 

stra  vel  ex  operibus  suis  adquirant,  of  anything  belonging  to  you,  or  by 

id  vobis  adiciatur,  quod  vero  extra  their  own  labour,  shall  belong  to  you  ; 

eas  causas  persecuti  sunt,  id  ad  do-  but  that  all  thev  acquire  horn  any 

minum  proprietatis  pertineat.    Ita-  other  source  shall  belong  to  the  owner, 

que  si  is  servus  heres  mstitutus  sit  le-  So  if  a  slave  is  made  heur,  or  anything 

gatumve  quid  ei  aut  donatum  fuerit,  is  given  him  as  a  legacy  or  gift,  it  is 

non  UBufrnctuario,  sed  domino  pro-  the  owner,  not  the  usufructuary,  who 

prietatis  adquiritur.    Idem  phuset  et  receives  the  benefit  of  the  acqmsition. 

de  eo,  qui  a  vobis  bona  fide  posside-  It  is  the  same  with  regard  to  any  one 

tur,  sive  is  Hber  sit  sive  alienus  ser-  whom  you  possess  bona  fide^  whether 

vus ;  quod  enim  placuit  de  usufruc-  a  freeman  or  the  slave  of  another  per- 

tuario,  idem  placet  et  de  bona  fide  son  (for  the  rule  with  regard  to  the 

possessore.    Itaque  quod  extra  duas  usufructuary  holds  good  with  regard 

istas  causas  adc[uiritur,  id  vel  ad  to  the  bona  fide  possessor) ;  and  so 

ipsum  pertinet,  si  Hber  est,  vel  ad  do-  everything  the  person  possessed  ac- 

minum,  si  servus  est.    Sed  bon»  fi-  quires,  except  from  one  of  the  two 

dei  possessor  cum  usuceperitservum,  sources  above  mentioned,  belongs  to 

quia  eo  modo  dominus  fit,  ex  onmi-  himself  if  he  is  a  freeman,  and  to  his 

bus  causis  per  eum  sibi  adquirere  master  if  he  is  a  slave.    When  the  6ona 

potest :  f  ructnarius  vero  usucapere  fide  possessor  has  gained  the  property 

non  potest,  primum  quia  non  pos-  in  the  slave  by  usucapion,  he,  of  course, 

sidet,  sed  habet  jus  utendifruendi,  becomes  the  owner,  and  all  that  the 

deinde  quia  scit,   servum  alienum  slave  acquires   is   acquired  for  him. 

esse.    Non  solum  autem  proprietas  But  the  usufructuary  cannot  acquire  a 

per  eos  servos,  in  quibus  usumfruc-  slave  by  use :  first,  because  he  has  not 

tum  habetis  vel  quos  bona  fide  pos-  the  possession,  but  only  the  right  of 

sidetis,  vel  per  liberam  personam,  usufruct;    and  secondly,  because  he 

qu8B  bona  fine  vobis  servit,  adquiri-  knows  that  the  slave  belongs  to  an- 

tur  vobis,  sed  etiam  possessio :  lo-  other.    It  is  not  only  the  ownership 

quimur  autem  in  utriusque  persona  that  is  acquired  for  you  by  the  slaves 

seoimdum  definitionem,  quam  prox-  of  whom  you  have  the  usufruct,  or 

ime  exposuimus,  id  est  si  quam  pos-  whom  you  possess  bona  fide^  or  by  a 

sessionem  ex  re  vestra  vel  ex  ope-  free  person  whom  you  employ  as  your 

ribus  suis  adepti  fnerint.  slave  bona  fide ;  you  acquire  also  the 


162  LIB.  n.    TIT.  IX. 

possession.  But  in  saying  this  we  must 
be  understood,  with  regard  to  both 
slaves  and  freemen,  to  adhere  to  the 
distinction  laid  down  previously,  and  to 
refer  only  to  the  possession  they  have 
obtained  by  means  of  something  be- 
longing to  you,  or  by  their  own  labour. 
Oai.U.  91-94. 

The  usufractuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  lettingr  out  his 
services  toothers;  but  what  the  slave  acquired  by  stipulation, 
gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits,  and 
therefore  did  not  belong  to  the  usufructuary.  If  the  means  of 
acquisition  were  derived  from  the  usufructuary,  as,  for  instance,  if 
the  slave  acquired  by  parting  with  any  of  the  produce,  then  the 
case  would  be  different. 

What  is  true  of  the  usufructuary  is  true  also  of  a  bona  fde 
possessor  either  of  the  slave  of  another,  or  of  a  person  in  fact 
free,  but  honestly  believed  to  be  a  slave.  And  the  bona  fide 
possessor  has  the  advantage  over  the  usufructuary  pointed  out  in 
the  text,  that  as  he  has  the  possession,  which  no  usufructuary  can 
have,  for  no  usufructuary  intends  to  treat  the  thing  as  if  he  were 
the  owner,  this  possession  may,  if  continued  long  enough,  give 
the  rights  of  usucapion  over  a  moveable,  or  of  poaaeaaio  longi 
temporia  over  an  immoveable. 

5.    Ex  his  itaque  apparet,  per  5.  Henoe  it  appears  that  you  can- 

liberos  homines,  quos  neque  vestro  not  acquire  by  means  of  free  persona 

juri  Bubjectos  haoetis  nec[ue  bona  not  in  vour  power,  or  possessed  by  you 

fide  possidetis,  item  per  ahenos  ser-  bona  fide  ;  nor  by  ^e  dave  of  another, 

vos,  in  quibus  neque  usumfructum  of  whom  you  have  neither  the  usufruct 

habetis  neque  justam  possessionem,  nor  the  lawful  possession.    And  this  is 

nulla  ex  causa  vobis  adquiri  posse,  meant,  when  it  is  said,  that  nothing 

Et  hoc  est,  quod  dicitur,  per  ex-  can  be  acquired  bv  means  of  a  stranger ; 

traneam    personam    nihil    adquiri  except,  indeed,  that  according  to  the 

posse :  excepto  eo,  quod  per  Hberam  constitution  of  the  Emperor  Severus, 

personam  veluti  per  procuratorem  possession  may  be  acquired  for  you  by 

placet   non   solum  scientibus.    sed  a  free  person,  as  by  a  procurator,  not 

etiam    ignorantibus    vobis    adquiri  only    with,  but   even    without,  your 

possessionem  secundum  divi  Severi  knowledge ;    and  by  this  possession 

constitutionem  et  per  banc  posses-  you  acquire  the  property,  if  it  was  the 

sionem  etieun  dominium,  si  dominus  owner  who  delivered  the  thing,  or  by 

fuit,  qui  tradidit,  vel  per  usucapio-  usucapion  or  prescription  longt  tempo- 

nem  aut  longi  temporis  prsescriptio-  m,  if  it  was  not. 
nem,  si  dominus  non  sit. 

Gai.  ii  96 ;  C.  iv.  27.  1 ;  D.  xlL  1.  20.  2 ;  0.  vii.  82.  L 

The  rule  of  the  older  law  was  that  no  person  could  be  repre- 
sented per  extraneam  personam,  i.e.  by  a  person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by  the 
civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a  thin^ 
for  another ;  if  he  received  anything,  as,  for  instance,  by  manci- 
pation or  in  jure  cessiOf  although  ne  received  it  expressly  for 
another,  still  this  other  person  did  not  thereby  acquire  the  property 
in  the  thing.     But  a  mere  natural  fact  such  as  that  of  possession 
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could  take  place  for  the  benefit  of  one  person  through  another 
person,  if  the  person' for  whose  benefit  the; thing  was  possessed 
nad  but  the  intention  of  profiting  by  it,  and  then  this  possession 
might  lead  through  usucapion  to  ownership.  If,  however,  a 
person  was  charged  with  the  management  of  the  affairs  of  another, 
ne  could  exercise  an  intention  of  possessing  for  the  benefit  of  the 
person  for  whom  he  acted,  which  a  mere  stranger  could  not ;  and 
thus  it  was  possible  non  solum  sdentibiua  aed  et%a/m  igTuyrantiubSf 
i.e.  for  persons  who  did  not  know  even  of  the  fact  of  possession, 
to  acquire  legal  possession  through  an  agent.  But,  though  the 
text  would  be  likely  to  mislead  us,  we  learn  from  a  constitution 
of  Severus  and  Antoninus  (C.  viL  32. 1),  which  does  not  appear  to 
have  made  any  great  change  in  the  law,  that  usucapion  md  not 
commence  until  the  person,  for  whose  benefit  the  thing  was 
possessed,  knew  of  the  possession.  If  the  procurator  received 
possession  from  a  person  who  was  the  owner,  then  it  was  not  a 
question  of  getting  ownership  by  usucapion,  and  the  ownership 
immediately  passea  to  the  person  for  whom  the  procurator  was 
acting,  even  though  this  person  did  not  know  of  what  was  done. 
Si  procurator  rem  mihi  emerit  ex  rruindato  meo  eique  sit  tra- 
dita  m^o  nomine,  dominivmt  m^ihi,  id  eat  proprietaa,  adquiritur 
etiam  ignoranti,    (D.  xlL  1.  13.) 

6.  Hactenus  tantiBper  admonu-  6.  What  we  have  said  reBpecting 

1886  Bufficiat,  quemadmodum  sioguls  the  modes  of  the  acquisition  of  parti- 

res    adquirantur :    nam   legatorum  oular  things,  may  snmce  for  the  pre- 

jns,  quo  et  ipso  singalsB  res  vobis  sent.    For  we  shall  speak  more  con- 

adqxdrontur,    item    fideioommisso-  veniently    hereafter   of    the    law    of 

rum.  ubi  singols  res  vobis  relin-  legacies,  by  which  also  yoa  acquire 

qnuntur,  opportuniuB  inferiori  loco  proj^erty  in  particolar  thmgs,  and  of 

referemos.     Videamns  itaque  nunc,  jideicommissa^    by   which   particular 

qnibus  modis  per  universitatem  res  thines  are  left  to  you.    Let  ub  now 

vobis    adquiruntor.     Si    cui    ergo  speak  of  the  modes  of  acquiring  per 

heredes  facti  sitis  sive  cujus  bono-  universitatem.    If  you  are  made  heir, 

rum  possessionem  petieritis  vel  si  or  claim  possession  of  the  goods  of 

quern  adrogaveritis  vel  si  cujus  bona  any  one,  or  arrogate  any  one,  or  goods 

ubertatum    conservandarum    causa  are  adjudged  to  you  in  order  to  pre- 

vobis  addicta  fnerint,  ejus  res  omnes  serve  the  Ubertv  of  slaves,  in  these 

ad  voB  transeunt.    Ac  prius  de  here-  cases  all  that  belonged  to  such  person 

ditatibus  dispiciamus.    Quarum  du-  passes  to  you.    First  let  us  treat  of 

plex  condicio  est :  nam  vel  ex  testa-  mheritances,  which  may  be  divided 

mento  vel  ab  intestate  ad  vos  per-  into  two  kinds,  according  as  they  come 

tinent.    £t  prius  est,  ut  de  his  di-  to  you  by  testament  or  ab  intestato, 

spiciamus,  qusB  vobis  ex  testamento  We  will  begin  with  those  which  come 

obveniunt.    Qua  in  re  necessarium  to  you  by  testament ;  and  for  this  it  is 

est,  initio  de  ordinandis  testamentis  necessary  in  the  first  place  to  explain 

exponere.  the    formalities    requisite  in  making 

testaments. 

Gai.  ii  d7-100. 

We  now  pass  to  the  acquisition  of  a  univeraitaa  rerv/m,  to  the 
cases  in  which  one  man  succeeded  to  the  peraona  of  another,  and 
acquired  in  a  mass  all  his  gookls  and  all  his  rights  and  duties. 
(See  InirodL  sec.  74.) 

2  M 
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Tit.  X.    DE  TESTAMENTIS  ORDINANDIS. 

Tesiamentum  ex  eo  appellatur,  The  word  testament  is  derived  from 

quod  testatio  mentis  est.  testoHo  mentis ;  it  testifies  the  deter- 

mination of  the  mind. 

D,  zzviiL  1.  1. 

With  respect  to  this  derivation  it  is  scarcely  necessary  to  say 
that  -mentum  is  merely  a  termination,  and  not  derived  from  mens, 
Ulpian  (Reg.  20.  1)  gives  as  a  definition  of  a  testament,  mentis 
noatroejuata  contestatio,  in  id  aolemniter  facta,  utpoat  mortem 
noatram  valeat ;  and  Modestinus  (D.  xxviii.  1. 1)  gives  voluntor 
tia  noatroB  juata  aententia  de  eo  quod  quiapoat  mortem  auam  fieri 
vult ;  the  word  juata  implying  m  eadi,  that,  in  order  to  be  valid, 
the  testament  must  be  made  in  compliance  with  the  forms  of  law. 

1.  Sed  at  nihil  antiqnitatis  peni-  1.  That  nothing  belonging  to  an- 

tos  ignoretur,  sciendum  est,  olim  ti^nity  may  be  altogether  unknown, 

qoidem  duo  genera  testamentorum  it  is  necessary  to  observe,  that  formerly 

in  usu  fuisse,  quorum  altero  in  pace  there  were  two  kinds  of  testaments  in 

et  in  otio  uteoantur,  quod  calatis  use :  the  one  was  employed  in  times  of 

oomitiis  appellabatur,  altero,  cum  peace,  and  was  named  ca(afi«  comt'^m ; 

in  proelium  exituri  essent,  quod  pro-  the  oi^er  was  employed  at  the  moment 

oinctum  dicebatur.    Accessit  deinde  of  setting  out  to  battle,  and  was  termed 

tertium  genus  testamentorum,  quod  procinctum,  A  third  species  was  after- 

cUcebatur  per  ss  et  libram,  scilicet  wards  added,  called  per  tes  et  libram^ 

quia   per   emancipationem,  id   est  being  effected  by  mancipation,  that  is 

imaginariam  quandam  venditionem,  an  imaginary  sale  in  the  presence  of  &ye 

agebatur,  quinque  testibus  et  Hbri-  witnesses  and  the  libripens,  aU  citizens 

pende,  dvious  Aomanis  puberibus,  of  Bome,  above  the  age  of  pubertv,  to- 

prsesentibus    et     eo,    qm     familis  gether  with  him  who  was  called  tiie 

emptor  dicebatur.    Sed  ilia  quidem  emptor fcbmilise.  The  two  former  kinds 

priora  duo   genera  testamentorum  of  testaments  fell  into  disuse  even  in 

ex  veteribus  temporibus  in  desuetu-  ancient  times ;  and  that  made  per  me 

dinem  abierunt:  quod  vero  per  ss  et  libra/m  also,  although  it  has  con- 

et  Hbram  fiebat,  licet  diutius  per-  tlnued  loneer  in  practice,  has  now  in 

mansit,  attamen  partim  et  hoc  in  part  ceasea  to  be  made  use  of. 
usu  esse  desiit. 

Gal  iL  101-104. 

When  the  head  of  a  family  died,  the  law  in  ancient  times  deter- 
mined on  whom  his  peraona,  that  is,  the  aggregate  of  his  political 
and  social  rights  and  duties,  should  devolve.  But  we  cannot  say  that 
there  was  any  definite  period  of  Roman  history  when  a  man  could 
not  make  a  will.  Originally,  as  we  learn  from  the  text,  which  is 
borrowed  from  Gains,  testaments  were  made  in  the  comitia  calaiOy 
or  in  procinctu.  By  calaia  comitia  is  meant  the  comitia  curiata 
summoned  (calatd)  for  the  despatch  of  what  we  may  term  private 
business.  This  took  place  twice  a  year.  We  do  not  know  how 
far  it  was  open  to  anjr  one  at  the  meeting  to  oppose  a  testament, 
or  whether  the  comitia  merely  registered  the  testaments  declared 
in  their  presence.  Subsequently  the  mode  of  making  testaments 
per  CB8  et  liiyram,  that  is,  by  a  fictitious  sale,  was  introduced,  and 
both  this  mode  and  that  of  declaration  before  the  comitia  cv/riata 
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were  used  indifferently,  nor  is  there  any  evidence  to  show  that  the 
one  form  was  considered  more  appropriate  to  the  patres  than 
the  other.  Only  members  of  the  patrician  gentes  sat  in  the  comitia 
curiata,  but  that  is  no  reason  wnv  the  plebeians  should  not  have 
come  before  these  comitia  to  aedare  their  testaments.  The 
Twelve  Tables  declared  uti  legaasit  super  pecunia  tutelave  atue 
rei,  ita  jus  esto,  that  is,  every  one's  tesl^sunentary  dispositions 
should  be  carried  into  effect,  and  the  necessity  for  the  provision 
may  have  arisen  from  some  kind  of  tampering  on  the  part  of 
members  of  the  comitia  with  the  testaments  of  plebeians. 

Procinctus  properly  means  an  army  in  marching  and  fighting 
order.  Pvocinctvs  est  eaypeditus  et  a/rmatvs  exercitus,  (Gai.  ii. 
101.)  The  testament  is  said  to  be  procinctura,  but  properly  it 
ought  to  be  in  procinctu  factu/m.  Cicero  speaks  {de  Or.  i.  53) 
of  the  testament  in  procinctu  as  then  in  use,  and  describes  it  as 
made  sine  libra  et  tahuUs,  that  is,  without  the  forms  usual  in  the 
testam^entv/m  per  ces  et  Hbra/ni. 

In  the  testa/mentum  per  ces  et  libram,  the  hereditas  was  sold 
by  mancipidtio  to  the  purchaser.  Originally  the  testator  sold  the 
inheritance  to  the  person  who  was  really  to  be  the  heir.  The 
purchaser,  as  Gains  expresses  it,  keredis  locvi/m  obtinebat,  and  the 
testator  instructed  him  how  he  wished  his  property  to  be  disposed 
of  after  his  death.  But  as  the  sale  was  irrevocable,  a  testator 
might  be  very  glad  to  escape  from  proclaiming  an  heir  whose 
position  he  could  not  afterwards  affect.  The  object  was  attained 
oy  selling  the  inheritance  to  a  third  person ;  and  the  fcumilicB 
emptor  came  to  be  thus  a  mere  stranger,  who  was  only  appointed 
dicis  gratia,  to  go  through  the  form  of  sale.  (Gai.  ii  103.)  The 
process  of  selling  to  this  fictitious  stranger  is  given  at  length  in 
Gains  (ii.  104).  The  testator  having  written  out  his  will,  sum- 
moned five  witnesses,  and  a  balance-nolder  (libripens),  and  then 
gave  by  mancipation  his  inheritance  to  the  purchaser.  The  pur- 
chaser, on  receiving  it,  instead  of  using  the  ordinary  form,  pro- 
nounoed  these  words,  Familiam  pecvmiamque  tuam  endo  rtian- 
datela  tutela  cvstodelaque  mea  redpio  eaque  (pix>  tu  jv/re 
testa/mentwm  facere  possis  secv/nd/um  legem  pubhcam  hoc  cere 
(or,  as  some  added,  ceneaque  libra)  esto  miJii  empta;  he  then, 
after  striking  the  scale  with  it,  gave  thepiece  of  copper  to  the 
testator  as  the  price  of  the  inheri&nce.  The  testator  then  pro- 
duced the  tablets  on  which  his  testament  was  written,  and*  said, 
Hcec  ita,  ut  in  his  tabulis  cerisque  scripta  sunt,  ita  do,  ita  lego, 
ita  testor ;  itaque  vos,  Quirites,  testimxmiv/m  mihi  perhibetote. 
This  announcement  of  his  wishes  was  termed  nuncupatio.  Nv/a- 
cupare  est  palam,  nominare,  (Gai.  ib.)  The  term  is  properly 
applicable  to  the  oral  statement ;  but  the  expression  of  the  testa- 
tor's wishes  was  really  considered  as  always  made  orally,  as  the 
announcement  that  the  written  documents  contained  a  declara- 
tion of  the  testator's  wishes  was  taken  as  a  compendious  mode  of 
stating  what  those  wishes  were.     (Gai.  ib.) 
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The  concluding  words  of  the  paragraph,  paHim  et  hoc  in  risu 
€886  de8iit,  refer  to  the  change  aDove  mentioned  from  a  sale  to 
the  real  heir  to  a  sale  to  a  stranger.  The  sale  became  a  mere 
matter  of  form,  and  the  testament  was  that  which  the  testator 
wrote.  When  the  mode  of  making  testaments  by  the  calata 
comitia  fell  into  disuse  we  do  not  know,  but  probably  at  an  early 
time  of  the  Republic  The  imperial  constitutions  (see  next  Title) 
gave  all  soldiers  the  power  of  making  a  testament  without  ob- 
serving the  usual  forms,  and  the  testaments  of  soldiers  under  the 
Empire  were  valid,  not  as  being  made  in  procinctUy  that  is,  by 
virtue  of  the  army  being  regarded  as  an  assembly  of  citizens,  but 
by  the  power  which  was  given  to  each  soldier  of  making  an  in- 
formal testament.  In  what  way  they  gave  greater  liberty  to  the 
soldier  than  the  old  power  of  making  the  will  in  procinctu  we 
cannot  say ;  but  probably  the  making  of  the  testament  in  pro- 
cinctu  was  connected  with  the  taking  of  the  auspices,  and  thus 
was  more  liable  to  be  declared  informal. 

2.  Sed  pnediota  quidem  nomina  2.  The  kinds  of  testament  which 

testamentorom  ad  jus  oivile  refere-  we  have  just  mentioned  belonged  to 

bantor.    Postea  vero  ex  edicto  prsB-  the  civil  law,  but  afterwards  anotiier 

toris  alia  forma  faoiendorum  testa-  form  of  making  testaments  was  in- 

mentorum  introducta  est :  jureenim  troducedby  theedictoftheprstor.  By 

bonorario  nulla  mancipatio  deside-  the  jti«  ^ionoranttmno.salewas  neces- 

rabatur,  sed  septem  testium  signa  sary,  but  the  seals  of  seven  witnesses 

sufficiebant,  cum  jure   dvili  signa  were  sufficient,  whereas  the  seals  of 

testium  non  erant  necessaria.  witnesses  were  not  required  by  the 

civil  law. 

There  was  no  necessity,  as  the  text  tells  us,  that  a  written 
will  made  in  the  old  form  per  ce8  et  lihrwra  should  be  sealed. 
After  the  prsBtorian  form  of  making  wills  became  usual,  a  8enaiu8- 
eonsultum  provided  (as  we  learn  from  Paul,  Sent.  v.  25.  6)  that 
a  written  testament  should  be  made  on  tablets  of  wax.  These 
tablets  were  held  together  at  one  margin  with  the  wire,  and  in 
the  opposite  margin  there  was  a  perforation  made  through  all  the 
tablets,  and  through  this  was  passed  a  triple  linen  thread,  and 
then  the  tablets  were  covered  with  wax  on  the  outside,  and  the 
witnesses  placed  their  seal  (that  is,  made  a  mark  with  their  rm^) 
on  this  external  wax.  It  was  also  customary  for  them  to  write 
their  names  and  to  state  whose  will  it  was  they  had  witnessed 
(D.  xxviiL  1.  30),  but  this  was  not  a  necessary  part  of  the  form 
until  made  so  by  a  constitution  of  Theodosius  and  Valentinian. 
(C.  vL  23.  21.)  This  constitution  also  permitted  a  will  to  be 
made  in  a  roll,  which,  if  the  testator  wished  to  keep  the  terms 
secret,  he  might  close  and  seal  up,  leaving  the  foot  of  the  roll 
open,  on  whidi  the  witnesses  were  to  put  their  seals  and  subscrip- 
tions. The  testator  was,  under  this  constitution,  to  subscribe  his 
name  or  get  an  eighth  witness  to  subscribe  it  for  him. 

The  mBdSboTt  as  the  text  infomvs  us,  permitted  an  heir  insti- 
in^^*  '  nent  to  have  the  inheritance,  even  though  the 

on  was  not  gone  through.     He  could  not. 
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indeed,  make  this  person  heir,  for  it  was  necessary  that  an  heir 
should  derive  his  rights  exclusively  from  the  civil  law :  but  he 
gave  him  the  bonorum  posaessioj  that  is,  permitted  him  to  enjoy 
exactly  what  he  would  have  enjoyed  if  he  had  been  properly 
constituted  heir,  and  then  usucapion  soon  made  him  Quiritarian 
owner.  (See  Bk.  ii.  Tit.  6.)  The  prsetor,  however,  required 
that  the  testan^ent  in  which  he  was  instituted  should  have  been 
made  in  the  presence  and  attested  by  the  seals  of  seven  witnesses. 
This  was  really  the  number  of  witnesses  which  there  would 
have  been,  had  the  form  of  mancipation  been^ne  through,  if  the 
Ubripens  and  famUice  emptor  were  included.  Thus  the  prsBtor, 
while  dispensing  with  the  mere  form  of  mancipation,  retained  ex- 
actly the  same  check  against  fraud,  which  that  form  would  have 
afforded.     (See  Ulp.  Reg.  28.  6.) 

8.  Sed  onm  paulatim  tarn  ex  usu  8.  But  when  the  progresa  of  society 

hominnm  qoam  ex  constitationum  and   the   imperial   oonstitntions  had 

emendationibus  ooepit  in  unam  con-  pitoduoed  a  fusion  of  the  dyil  and  the 

sonantiam  jus  civile  et  pnetorium  prsetorian  law,  it  was  established  that 

jungi,  constitutum  est,  ut  uno  eo-  the  testament  should  be  made  at  one 

demque  tempore,  quod   jus   civile  and  the  same  time  (a  ijoint  required  to 

quodammodo  exigebat,  septem  testi-  some  extent  by  the  civil  law),  in  the 

bus  adhibitis  et  subsoriptione  tes-  presence  of  seven  witnesses^  and  with 

tium,   quod  ex  constitutiombus  in-  the  subscription  of  the  witnesses  (a 

ventum  est,  et  ex  edicto  pnetoris  formality  introduced  by  the  constitu- 

signaculatestamentisimponerentur:  tions),  and  with  their  seals  appended, 

ut  hoc  jus  tripertitum  esse  videatur,  according  to  the  edict  of  the  pretor. 

ut  testes  quioem  et  eorum  prsesentia  Thus  w£bt  is  now  required  seems  to 

uno  contextu  testamenti  celebra^di  have  had  a  triple  origin.    The  wit- 

gratia  a  juse  civili  descendapt,  sub-  nesses,  and  their  presence  at  one  con- 

scriptiones  autem  testatoris  et  tes-  tinuous  time  for  tne  purpose  of  giving 

tium   ex   sacrarum  constitutiontun  the  testament  the  requisite  formality 

observatione  adhibeantur,, signacula  are  derived  from  the  civil  law;  the 

antem  et  numerus  testimn  ex  edicto  subscnptio^s  of  the  testator  «nd  wit- 

pnetoris.  *  nesses,  from  the  imperial  constitu- 
tions ;  and  the  seals  of  the  witnesses 
and  their  number,  from  the  edict  of 
the  praetor. 

C.  vi.  28.  21. 

The  different  formalities  requisite  were  to  be  gone  through, 
one  immediately  following  after  another,  so  as  to  make  the  whole 
one  transaction.  Est  antem  uno  contextu  nullv/m  actum  alienwra 
testam^ento  intermiscere.     (D.  xxviii.  1.  21.  3.) 

It  was,  by  the  above-mentioned  constitution,  enacted  in  the 
reign  of  Valentinian  the  Third  in  the  East,  and  of  Theodositis  the 
Second,  his  colleague,  in  the  West,  a.d.  439,  that  the  .new  form  of 
testament  describe  in  the  text,  and  which  received  the  name  of 
teatwmentum  tripartitum^  was  substituted  for  the  ancient  ones. 
But  in  the  West  the  form  per  ces  et  libra/m  was  never  auite  super- 
seded, and  traces  of  it  are  to  be  found  even  in  the  miadle  ages. 

4.^  Sed  bis  omnibus  ex  nostra  4.  In  addition  to  all  these  formali- 
eonstitutione  propter  testamentoriom  ties  we  have  enacted  bv  our  oonstitu* 
sinceritatem,  ut  nulla  fraus  adhibea-    tion,  as  a  security  for  the  genuineness 
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tor,  hoc  additnm  est,  ut  per  mannm  of  testaments,  and  to  prevent  fraud, 
testatoris  vel  testium  nomen  here-  that  the  name  of  the  heir  shall  be 
dis  exprimator  et  onmia  secundmn  written  in  the  handwriting  either  of 
illius  constitutionis  tenorem  prooed-  the  testator  or  of  the  witnesses ;  and 
ant.  that  everything  shall  be  done  accord- 

ing to  the  tenor  of  that  constitution. 

C.  vi.  28.  29. 

This  additional  formality,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.     (Nov.  119.  9.) 

6.  Pos8unt,autem  .testes  omnes  5.  All  the  witnesses  may,  as  Pom- 

et  uno  anulo  signare  testamentnm  ponius  held,  seal  the  testument  with 

(quid  enim,  si  septem   anuli   una  the  same  seal ;  for  what  if  the  engrav- 

soulptura  fuerint  ?)  secundum  ^uod  ing  on  all  seven  seals  was  tiie  same  ? 

Pomponio  visum  est.    Sed  et  aheno  And  a  seal  may  be  used  belonging  to 

quoque  anulo  licet  signare.  another  person. 

D.  xxviiL  1.  22.  2. 

6.  Testes  autem  adhiberi  possunt  6.  Those  persons  can  be  witnesses 

ii,  cum  quibuB  testcunenti  factio  est.  **with  whom  there  is  testctmenH  facHo, 

Sed  neque  mulier  neque  impubes  But  women,  persons  under  the  age  of 

neque  servus  neque  mutus  neque  puberty,  slaves,- dumb  persons,  deaf 

surdus  neque  furiosus  neo  cui  bonis  persons,  madmen,  prodigals  restrained 

interdictum  est,  nee  is,  quem  leges  from  having  their  property  in  their 

jubent   improbum   intestabilemque  power,  and  persons  declared  by  law  to 

esse,  possunt  in  numero  testium  ad-  be  worthless  and  incompetent  to  wit- 

hiben.  ness,  cannot  be  witnesses* 

D.  xxviiL  1.  20.  4, 7  ;  D.  xxviii.  1.  26. 

When  testaments  were  made  per  cea  et  libram,  as  no  one  could 
take  part  in  the  ceremony  of  mancipation  who  did  not  share  in 
the  jus  Quvritiurriy  no  peregrinuSy  no  one  who  had  not  the  com- 
merdv/rrij  could  be  a  witness  to  a  testament.  It  was  equally 
necessary  that  the  seller,  i.e.  the  testator,  and  the  purchaser,  that 
is  (in  the  old  form),  the  heir,  should  share  in  the  jus  Quiritium. 
And  therefore  no  one  who  had  not  the  commerciwm  could  take 
any  part  in  the  testamenti  factio,  the  ceremony  of  making  a 
testament,  either  as  testator,  heir,  or  witness ;  and  this  was  ex- 
pressed by  saying  that  they  were  not  persons  with  whom  there 
was  testamenti  factio — not  persons,  that  is,  with  w*hom  any 
citizen  could  join  in  such  a  ceremony. 

In  the  general  language  of  Roman  law  testa/menti  factio  thus 
came  to  mean  the  capacity  (1)  of  making  a  will;  (2)  of  taking 
under  a  will ;  (3)  of  being  witness  to  a  will. 

To  the  list  of  persons  who  had  not  testamenti  factio  under 
the  last  of  these  heads,  that  is,  who  could  not  be  witnesses  to 
wills,  given  in  this  paragraph,  we  have  to  add,  from  paraCTaphs 
9  and  10,  persons  in  the  power  of  the  testator  and  the  heir  and 
persons  belonging  to  the  heir's  family. 

The  subject  oi  the  incapacitv  to  make  a  will  is  discussed  in 
the  12th  Title,  and  that  of  the  incapacity  to  take  under  a  will  in 
the  14th  Title ;  but  that  the  subject  of  testamenti  factio  may  be 
viewed  as  a  whole,  it  may  be  convenient  to  give  here  a  summary 
of  the  rules  under  these  two  heads. 
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1.  Making  a  Will — Slaves  (except  slaves  belonging  to  the 
Stete  who  could  leave  half  their  peculium  by  will  (ulp.  Reg. 
20.  17))  could  not  make  a  will  A  person  in  captivity  could 
not  make  a  will  (see  'Title  12.  5) ;  nor  could  persons  who  had 
suffered  the  Tnaayima  or  media  capitis  deminutio  (D.  xxviii  1.  8. 
1,  2,  and  4) ;  nor,  so  lon^  as  the  law  recognised  this  distinction 
of  persons,  could  Latini  Junianiyperegrini,  or  dediticii.  (Ulp. 
Reg.  20.  14,  15.)  A  dimib  man  and  a  deaf  man,  the  former 
because  he  could  not  utter  the  words  of  the  nv/ncupatiot  the 
deaf  man  because  he  could  not  hear  the  words  of  the  emptor 
familice  (Ulp.  Reg.  20.  13),  could  not  make  a  will,  but  subse- 
quently provisions  were  made  for  allowing  the  dumb,  the  deaf, 
And  the  blind  to  make  wills  under  certain  safeguarda  (See  Tit. 
12.  3  and  4.)  Women  at  the  time  of  Justinian  could  make  willa 
But  formerly  they  could  only  make  a  will  per  cea  et  libram,  and 
with  the  consent  of  their  tutor.  (Qai.  ii.  113.)  Persons  in  manu 
or  in  potestate  could  not  make  wills  except  filiifamiliao'um 
with  regard  to  their  peculiv/m  caatrenae  or  quasi-caatren^e. 
(See  Tit.  12.  pr.)  Madmen,  persons  under  puberty,  and  prodigals 
interdicted  from  the  management  of  their  affairs  could  not  make 
wills  (Tit.  12. 1  and  2),  nor  persons  made  inteatabilea  for  a  crime 
or  those  condemned  for  a  libel  ob  carmen  fam,oav/ni  (D.  xxviii.  1. 
18.  1),  for  spoliation  repetundarwm  (D.  xxii  5.  15),  or  adultory 
(D.  xxii.  5.  14). 

The  extent  to  which  the  incapacity  to  make  a  will  applying 
to  other  persons  was  removed  in  favour  of  a  soldier  on  service  is 
discussed  in  Title  11. 

2.  Taking  under  a  Will, — The  capacity  to  take  under  a 
will  was  mudi  wider  than  that  of  making  a  will;  and  when^/uiei- 
commiaaa  were  instituted,  many  persons  who  could  not  be  heirs 
or  legatees  took  the  benelit  of  a  fideicommiaav/m.    (See  Tit.  23.) 

But  (apart  from  fideicommiaaa)  peregrini  and  Latin%  unless 
the  wiU  was  that  of  a  soldier  (Qai.  iL  110),  and  dediticii  (Ulp. 
Reg.  22.  2),  could  not  take  as  heirs  or  legatees.  Nor  could  women 
under  the  lex  Voconia,  B.C.  169  (Qai.  ii.  274),  if  the  fortune 
of  the  testator  exceeded  100,000  sesterces.  Nor  any  uncertain 
person,  as  an  unborn  child  (Tit  20. 26),  or  a  corporate  body  (Ulp. 
Reg.  22.  5),  or  any  of  the  gods,  except  those  in  whose  favour,  as 
the  Tarpeian  Jupiter,  an  exception  had  been  made  by  a  aenatua- 
conatUtv/m  or  a  constitution.  (Ulp.  Reg.  22.  6.)  These  disabili- 
ties had  all  ceased  before,  or  were  abolished  by  Justinian.  (C.  vi. 
48.  1.)  Under  the  lex  Julia  et  Papia  Poppcea  (see  note  on  Tit. 
20.  8),  until  the  restrictions  imposed  by  it  in  this  respect  were 
abolished  by  Constcuitine  (C.  viiL  58.  1),  unmarried  persons 
(cceUbea)  could  not  take  any  part,  and  childless  persons  (orbi) 
could  only  take  half  of  what  was  given  them.  There  were  still, 
however,  some  persons  who  under  Justinian's  legislation  could 
not  take,  such  as  the  children  of  persons  convicted  of  treason  (C. 
ix  8.  5. 1),  and  aix)state8  and  heretics  (C.  i  7.  8) ;  and  children  of, 
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and  parties  to,  prohibited  marriages  could  not  take  under  the  will 
of  the  parents,  or  of  the  other  party  to  the  marriage  (C.  v.  9.  6). 
Until  a  late  period  of  the  Empire  natural  chil(&en  and  their 
mother  were  excluded,  but,  as  we  learn  from  the  89th  Novd  (12. 
pr.,  1,  2,  3),  a  constitution  of  the  Emperors  Valens,  Valentinian, 
and  Gratian  permitted  a  twelfth  of  the  testator's  property  to  be 

E'ven  to  the  natural  children  and  their  mother  where  there  were 
gitimate  children,  and  a  fourth  where  there  were  none,  and  the 
testator's  parents  were  not  alive  ;  and  Justinian  extended  this 
fourth  to  the  whole  inheritance,  their  legitima  portio  (see  note 
on  Tit.  18.  3)  being  reserved  to  the  testator's  ascendants,  if  any. 

7.  Bed  oum  aliquis  ex  testibas  7.  A  witness,  who  was  thought  to 
testament!  quidem  faoiendi  tempore  be  tree  at  the  time  of  making  the 
Hber  existimabatur,  postea  vero  ser-  testament,  was  afterwards  diseovered 
Yus  apparuit,  tam  diyns  Hadrianus  to  be  a  slave,  and  the  Emperor  Ha- 
Catonio  Yero  quam  postea  divi  Se-  drian,  in  his  rescript  to  Catomus  Yeras, 
veros  et  Antoninus  rescripserunt,  and  afterwards  the  Emperors  Severus 
subvenire  se  ex  sua  liberalitate  testa-  and  Antoninus  by  rescript,  declared, 
mento,  ut  sic  habeotur,  atque  si,  ut  that  they  would  aid  such  a  defect  in 
oportet,  factum  esset,  cum  eo  tem-  a  testament,  so  that  it  should  be 
pore,  quo  testamentum  si^aretur,  considered  as  valid  as  if  made  quite 
onmium  consensu  hie  testis  Hbero-  regularly ;  since,  at  the  time  when 
rum  loco  fuerit  nee  quisquam  esset,  the  testament  was  sealed,  this  witness 
qui  ei  status  qusestionem  moveat.  was  commonly  considered  a  free  man, 

and  there  was  no  one  who  contested 
his  status, 

C.  vi.  28.  1. 

Regard  was  had  only  to  what  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  that  of  the  death  of  the  testator. 
(D.  xxviii.  1.  22.  1.) 

8.  Pater  nee  non  is,  qui  in  po-  8.  A  father,  and  a  son  in  his  power, 
testate  ejus  est,  item  duo  fratres,  or  two  brothers  under  the  power  of 
qui  in  ejusdem  patris  potestate  sunt,  the  same  father,  may  be  witnesses  to 
utrique  testes  in  unum  testamentum  the  same  testament ;  for  nothing  pre- 
fieri  possunt:  quia  nihil  nocet  ex  vents  several  persons  of  the  same 
una  domo  plures  testes  aheno  ne-  family  being  witnesses  in  a  matter 
gotio  adhiberi  which  only  concerns  a  stranger. 

No  one  of  the  same  family  with  the  testator  or  heir  could  be 
a  witness  to  the  testament,  a  family  comprising,  in  this  sense,  the 
head  and  those  under  his  power ;  for  they  had  so  intimate  a  con- 
nection with  each  other  that  they  might  be  said  to  be  witnesses 
for  themselves,  if  they  were  witnesses  for  each  other. 

9.  In  testibus  autem  non  debet  9.  But  no  person  under  power  of 
esse,  qui  in  potestate  testatoris  est.  the  testator  can  be  a  witness.  And  if 
Sed  si  filiusfamilias  de  castrensi  a^tu«/ami/ta«  makes,  after  leaving  the 
peculio  post  missionem  faciat  testa-  service,  a  testament  disposing  of  his' 
mentum,  nee  pater  ejus  recte  testis  casirense  peculium^  neither  his  father^ 
adhibetur  nee  is,  qui  in  potestate  nor  any  one  in  the  power  of  his  father, 
ejusdem  patris  est :  reprobatum  est  can  be  a  witness.  For,  in  this  case^ 
enim  in  ea  re  domesticum  testimo-  the  law  does  not  allow  of  the  testimony 
nium.  of  a  member  of  the  same  family. 

Gal  ii  106, 106. 
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Thi^  ha4.been  a  point  on  which  the  jurists  were  disagreed. 
Justinian  here  follows  the  opinion  of  Qaius  (ii  106),  rejecting  that 
of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  Ilie  question 
could  only  arise  respecting  a  testament  made  post  miaaioneTn,  as 
if  it  was  made  during  service,  it  would  be  entitled  to  the  exemp- 
tions accorded  to  mihtary  testamenta 

10.  Sed    neque    heres    scriptus  10.  No  person  instituted  heir,  nor 

neque  is,  qui  in  potestate  ejus  est,  any  one  in  subjection  to  him,  nor  his 

neque  pater  ejus,  qui  habet  eum  in  faUier,  in  whose  power  he  is,  nor  his 

potestate,  neque  fratres,  qui  in  ejus-  brothers  under  power  of   the    same 

dem  patris  potestate  sunt,    testes  father,  can  be  witnesses ;  for  the  whole 

adhiberi  possunt,    quia  totum  hoc  business  of  making  a  testament  is  in 

negotium,  quod  agitur   testamenti  the  present  day  considered  a  transac- 

ormnandi    gratia,    oreditur    hodie  tion  between  the  testator  and  the  heir, 

inter  heredem    et   testatorem  agi.  But  formerly  there  was  great  confu- 

Licet  enim  id  olim  jus  tale  value  sion  on  this  point  of  law  f  for  although 

conturbatum  fuerat  et  veteres,  qui  the  ancients  would  never  admit  tne 

familis  emptorem  et  eos,  qui  per  testimony  of  the  familim  emptor,  nor 

potestatem    ei   ooadunati    fuerant,  of  any  one  connected  with  him  by  the 

testamentariis   testimoniis   repelle-  ties  of  patria  poteatdSy  yet  they  ranit- 

bantjv  heredi  et  his,  qui  conjunoti  ted  that  of  the   heir,  and  of  persons 

ei  per  potestatem  fuerant,  conce-  connected  with  him  by  the  ties  of 

debant   testimonia  in   testamentis  patria  potestas,  but,  wmle  permitting 

prflBstare,  licet  hi,  uqi  id    permit-  this,  thev  exhorted  them  not  to  abuse 

tebant,    hoc    jure    minime    abuti  their  right.    We  have  corrected  this, 

debere  eos  suadebant :  tamen  nos,  making  illegal  what  they  endeavoured 

eandem   observationem  corrigentes  to  prevent  by  persuasion.    For,  in  imi- 

et,  quod  ab  illis  suasum  est,  in  legis  tation  of  the  old  law  respecting  the 

necessitatem  transferentes,  ad  imi-  familix  emptor,  we,  as  is  proper,  refuse 

tationem  pristini  familia  emptoris  to  permit  the  heir,  who  now  represents 

merito  neo    heredi,  qui  imaginem  the  ancient /amt'/M?  emptor,  or  any  of 

vetustissimi  familin  emptoris  opti-  those  connected  with  tne  heir  by  the 

net,  nee  aliis  personis,  qua  ei,  ut  tie  of  patria  potestas,  to  be,   so  to 

dictum  est,  conjunct^  sunt,  liceit-  «peak,  witnesses  in  their  own  behalf ; 

tiam  ooncedimus  sibi  quodammodo  and  accordingly  we  have  not  suffered 

testimonia  prsBstare:    ideoque  nee  the  constitutions  of  preceding  emperors 

ejusmodi   veterem    constitutionem  on  the  subject  to  oe  inseited  in  our 

nostro  codici  insert  permisimus.  code. 

Gal  iL  lOa 

When  the  heir  had  ceased  to  be  the  fcmiilioB  emptor,  he  was 
no  party  to  the  transaction,  and  therefore  it  was  considered  he 
could  lie  a  witness.  Qaius  (il  108)  reprobates  the  custom,  and 
Justinian  here  pronounces  it  illegal.  Under  his  legislation,  there 
being  no  longer  any  fcumilioB  emptor,  the  whole  transaction,  to  use 
the  language  of  the  ancient  moae,  was  between  the  testator  and 
the  heir. 


II.  Legatariis  autem  et  fideicom- 
missariis,  ^uia  non  juris  suocessores 
sunt,  et  aliis  personis  eis  conjunoti^ 
testimonium  non  denegamus,  immo 
in  quadam  nostra  constitutione  et 
hoc  spedaliter  ooncessimus,  et  multo 
magis  his,  qui  in  eoruin  potestate 
sunt,  Teli^iui  eos  habent  in  potestate, 
hujusmodi  lioentiam  damns. 


II.  But  we  do  not  refuse  the  testi- 
mony of  legatees,  or  fideicommdssarii, 
or  of  persons  connected  with  them, 
because  they  do  not  succeed  to  the 
rights  of  the  deceased.  On  the  con- 
trary, by  one  of  our  constitutions  we 
have  specially  accorded  to  them  the 
capacity  of  being  witnesses ;  and  we 
give  it  still  more  readily  to  persons  in 
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their  power,  and  to  those  in  whose 
power  they  are. 

Oal  u.  108. 

It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have  been 
urged  against  the  legatee ;  but  the  legatee  was  admitted  as  a  wit- 
ness on  the  technical  ground  of  his  not  being  the  successor  of  the 
testator.  The  inheri^ce  was  not  transmitted  to  him,  and  he  was 
thus  looked  on  as  a  stranger. 

By  the  aenatvsconaultvm,  Lihonianwm,  passed  in  the  reign  of 
Tiberius,  A.D.  16,  it  was  provided  that  if  a  man  wrote  a  teste- 
ment  for  another,  everything  which  he  wrote  in  his  own  favour 
should  be  null.  He  could  not,  therefore,  make  himself  a  tuter 
<D.  XX vi.  2.  29),  an  heir,  or  a  legatee  (D.  xxxiv.  8.  1). 

12.  Nihil  autem  interest,  testa-  12.  It    is    immaterial,   whether  a 

mentmn    in  tabulis    an  in  ohartis  testament  be  written  upon  a  tablet, 

membranisve  vel    in    alia  materia  upon  paper,  parchment,  or  any  othet 

fiat.  substance. 

D.  zxxviL  11.  1.  pr. 

18.  Sed  et  unum  testamentum  18.  Any  person  may  execute  any 
pluribus  codicibus  conficere  quis  po-  number  of  copies  of  the  same  testa- 
test,  secundum  optinMitem  tamen  ment,  each,  however,  being  made  with 
observationem  omnibus  f actis.  Quod  the  prescribed  forms.  Tdib  may  be 
interdum  et  necessarium  est,  si  quis  sometimes  necessary ;  as,  for  instance, 
navigaturus  et  secum  ferre  et  domi  when  a  man  who  is  going  a  voyage  is 
relinquere  judiciorum  suorum  con-  desirous  to  carry  with  mm,  and  also 
testationem  veUt,  vel  propter  alias  to  leave  at  home,  a  memorial  of  his  last 
innumerabiles  causas,  qun  humanis  wishes ;  or  for  anv  other  of  the  num- 
necessitatibus  imminent.  berless  reasons  that  may  arise  from 

the  various  necessities  of  mankind. 
D.  xxviiL  1.  24. 

Each  codex  was  an  original  testement,  valid  only  if  itself 
made  with  all  the  solemnities  which  would  have  been  requisite  had 
it  been  the  only  one. 

14.  Sed  hsec  ^uidem    de  testa-  14.  Thus  much  may  suffice  con- 

mentis,  quae  in  scnptis  conficiuntur.  cerning  written  testaments.     But  if 

Si  quis  autem  voluerit  sine  scriptis  any  one  wishes  to  make  a  testament, 

ordinare   jure   civUi   testamentum,  vand  by  the  civil  law,  without  writing, 

septem  testibus  adhibitis  et  sua  vol-  let  him  Imow  that,  if,  in  the  presence 

untate  coram  eis  nuncupata,  sciat,  of  seven  witnesses,  he  verbally  declares 

hoc    perfectissimum    testamentum  his  wishes,  this  will  be  a  testament 

jure  civili  firmumque  constitutum.  perfectly  valid  according  to  the  dvil 

law,  and  firmly  establumed. 

C.  vL  11.  2. 

Thus  a  testeter  under  the  legislation  of  Justinian  might  either 
make  his  testement  according  te  the  form  described  in  paragraph 
3,  or  orally  before  seven  witnesses. 

Sua  voluntate  nuncupata.  The  word  nuncupaiio  was 
originaUy  used  to  express  the  declaration  of  the  testetor's  inten- 
tions, whether  the  testement  was  written  or  not ;  but  later  usage 
appropriated  the  term  nuncupata  to  testemento  where  there  was 
no  written  will,  and  where  the  testetor  declared  his  wishes  orally. 
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Tit.  XI.      DE  MILITARI  TESTAMENTO. 

Supra  dicta  diligens  observatio  The  necessity  for  the  observance  of 

in  ordinandis  testamentis  militibas  these  formalities  in  the  construction 

propter  nimiamimperitiamconstitu-  of   testaments    has    been    dispensed 

tionibus  principcdibus  remissa  est.  with  by  the  imperial  constitutions,  in 

Nam  quamvis  hi  neque  legitimum  favour  of  militcury  persons,  on  account 

numerum  testium  adhibuerint  neque  of    their   excessive    unskilfulness    in 

aliam  testamentomm  soUenmitatem  such   matters.      For   although    they 

observaverint,    recte   nilulo  minus  neither  employ  the  legal  number  of 

testantur,  videlicet  cum  in  ezpedi-  witnesses,  nor  observe  any  other  re- 

tionibus  occupati  sunt :  ^uod  merito  ^uisite  formality,  yet  their  testament 

nostra  constitutio  induxit.    Quoquo  is  valid,  but  only  if  made  while  they 

enim  modo  voluntas  ejus  suprema  are  on  actual  service,  a  proviso  intro- 

sive    scripta    inveniatur    sive    sine  duced  by  our  constitution  with  good 

scriptura,  valet  testamentum  ex  vol-  reason.      Thus,  in  whatever  manner 

untate  ejus.      Ulis  autem  tempori-  the  wishes  of  a  military  person  are 

bus,    per  quse    citra   expeditionum  expressed,  whether  in  writmg  or  not, 

necessitatem  in  aliis  locis  vel  in  suis  the  testament  prevails  by  me  mere 

sedibus  degunt,  minime  ad  vindican-  force  of  his  intention.     3}it  during 

dum  tale  privilegium  adjuvantur :  the  times  when  they  are  not  on  actucu 

sed  testari  quidem,  et  si  filiifamiliaB  service,  and  live  at  their  own  homes, 

stmt,  propt^  militiam  conceduntur,  or  elsewhere,  they  are  not  permitted 

jure  tamen  communi,  ea  observa-  to  claim   this  privilege.      A  soldier, 

tione  et  in  eorum  testamentis  ad-  although  a  filiusfa/rnilictSf  gains  from 

hibenda,   quam    et   in  testamentis  military  service  the  power  of  making 

paganorum  proximo  exposuimus.  a  testament ;  but  he  is  bound  by  the 

rules  of  the  ordinaj^  law,  and  has  to 
observe  the  same  formalities  as  we 
explained  above  to  be  necessary  for 
the  testaments  of  civilians. 

Gai.  ii.  109  ;  C.  vi.  21.  17. 

The  privilege  of  making  valid  testaments,  independent  of  any 
formality,  was  one  given  to  soldiers,  among  many  others  of  a 
similar  kind,  rather  as  a  special  favour  to  them  than  from  any 
consideration  for  their  nimia  imperitia.  It  dates  from  the  time 
of  Julius  Cseear,  who  granted  it  as  a  temporary  concession.  It 
was  made  a  general  rule  by  Nerva,  and  confirmed  by  Trajan.  If 
the  testament  of  a  soldier  was  written,  no  witness  was  necessary; 
but  if  not,  it  is  doubtful  whether  one  witness  was  sufficient  to 
prove  it ;  probably  one  witness  sufficed,  although  the  law,  at  any 
rate  after  uie  time  of  Constantine,  required,  as  a  general  rule,  that 
two  witnesses  at  least  should  be  produced  in  every  case.  (D.  xxii. 
5. 12 ;  D.  xlviiL  18. 17.)  A  soldier  in  the  power  of  a  father  might 
make  a  testament  disposing  of  his  castrenae,  and,  under  Justinian^ 
his  qtuaai'^astrenae  peculiv/m.  If  he  made  it  while  on  service, 
he  need  observe  no  formality  in  making  the  testament;  if  he  did 
not  make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formalitiea  (Oai.  ii  106.)  The  concluding  words  of  the  section 
are  meant  to  express  that  it  was  by  military  service  that  thefUivS' 
fcumiUas  gainea  the  power  of  disposing  at  any  time  of  his  pecur- 
Uvrni  caatreTiae,  but  tnat  this  general  right,  unless  the  soldier  waa 
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on  service,  had  to  be  exercised  with  the  observance  of  the  usual 
forms.  Whether  before  the,  time  of  Justinian  tix^  soldier  could 
make  a  military  testament  when  not  serving  on  a  caimpaign  is 
doubtful. 

L  i?lane  de  militmu  testamentis  1.  The  Emperor  Trajan  wrote  ez- 

divUB  Trajanns  Statilio  Severe  ita  plioitly  as  follows,  in  a  rescript  to 
resoripsit :  '  Id  privileginm,  qnod  Statilias  Severas,  with  respect  to  mili- 
milituitibTiB  datxnn  est,  ut  quoqno  tary  testaments :  'The  privilege,  given 
modo  facta  ab  his  testamento  rata  to  military  persons,  tlrnt  their  testa- 
sint,  sic  intellegi  debet,  ut  utique  ments,  in  whatever  manner  made, 
prins  constare  debeat,  testamentnm  shall  be  valid,  must  be  understood  as 
ractum  esse,  quod  et  sine  scriptura,  meaning  that  it  must  first  be  dear  thai; 
a  non  miUtantibus  quoque  fieri  po-  a  testament  has  been  made  (a  testa- 
test.  Is  ergo  miles,  de  oujus  bonis  ment  may  be  made  without  writing  even 
apud  te  quseritur,  si  convocatis  ad  bv  persons  not  on  military  service), 
hoc  hominibus,  ut  voluntatem  suam  If,  then^  it  appears  that  the  soldier, 
testaretur,  ita  locutus  est,  ut  de-  concerning  whose  goods  the  action 
dararet,  quern  vellet  sibi  esse  here-  before  you  is  now  brought,  did,  in 
dem  et  cui  libertatem  tribuere,  the  presence  of  witnesses,  called  ex- 
potest  videri  sine  scripto  hoc  modo  pressly  for  the  purpose,  declare  who 
esse  testatus  et  voluntas  ejus  rata  he  wished  should  be  his  heir,  and  to 
habenda  est.  Oeterum  si,  ut  pie-  what  slave  he  wished  to  give  freedom, 
rumque  sermonibus  fieri  solet,  mzit  he  shall  be  considered  to  have  made 
alicui :  "  ego  te  heredem  facio  '*  aut  in  this  way  a  testament  without  writ- 
*^  tibi  bona  mea  relinquo,"  non  opor-  ing,  and  effect  shall  be  given  to  his 
tet  hoc  pro  testamento  observarL  wishes.  But  if ,  as  is  often  the  case 
Nee  uUorum  ma^  interest  quam  in  the  course  of  conversation,  he  said 
ipsorum,  quibus  id  privileffium  da-  to  some  one,  "1  appoint  you  my 
tum  esl^  ejusmodi  exempTum  non  heir,"  or,  '*  I  leave  you  all  my  estate," 
admitti :  alioquin  non  difficulter  such  words  must  not  be  regarded  as 
post  mortem  aticujus  militis  testes  a  testament.  No  one  is  more  in- 
existent,  qui  adfirment,  se  audisse  terested  than  those  to  whom  this 
dicentem  aliquem,  rdinquere  se  privilege  hcks  been  given  t&at  such 
bona,  cui  visum  sit,  et  per  hoc  ju-  a  precedent  should  not  be  CMhnitted; 
dicia  vera  subvertentur.  otherwise  it  would  not  be  difficult  to 

procure  witnesses  who,  after  the  death 
of  a  soldier,  would  affirm  that  they 
had  heard  him  bequeath  his  goods 
to  whomever  they  pleased  to  name; 
and  thus  the  real  intentions  of  soldiers 
might  be  defeated.' 

D.  xxix.  1.  24. 

Convocatis  ad  hoc  hominibus.  There  was  no  necessary  cere- 
mony of  calling  witnesses.  If  there  was  but  proof  of  what  the 
soldier's  wishes  were,  and  that  he  had  declared  them  while  on 
service,  that  was  enough. 

2.  Quin  immo  et  mutus  et  sur-  2.   A    soldier,  though  dumb  and 

dus  miles  testamentum  facere  po-    deaf,  may  make  a  testament, 
test. 

D.  xxix.  1.  4. 

It  might  happen,  as  Theophilus  suggests,  that  a  soldier,  inca- 
pacitated for  actual  service  by  becomins^  deaf  or  dumb,  mi^ht  yet 
not  have  received  his  missio  causana  (discharge  for  an  accidental 
reason).     A  testament  made  by  him  in  the  interval  between  his 
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loss  of  capacity  and  his  discharge  would  be  considered  entitled  to 
all  the  privileges  of  a  military  testament.  • 

8.  Sed  haotenus  hoc  illis  a  prin-  8.  This  privilege  is  only  granted 

cipalibiis  constitutioiiibus  oonoedi-  by  the  imperial  oonstitutions  to  mili- 
tur,  quatenus  militant  et  in  oastris  tary  men,  as  long  as  they  are  on  ser- 
degunt :  post  missionem  vero  voter-  vice,  and  live  in  the  cainp.  There- 
ani  vel  extra  castra  si  fadant  adhuc  fore,  veterans  after  their  discharge, 
militantes  testamentnm,  communi  or  soldiers  not  in  the  camp,  can  only 
onmimn  oivinm  Bomanorum  jure  make  their  testaments  by  observing 
facere  debent.  Et  quod  in  oastris  the  forms  required  of  all  Boman  oiti- 
fecerint  testamentxnn  non  communi  zens.  And  if  a  testament  is  made 
jure,  sed  quomodo  vokierint,  post  in  the  camp,  and' the  solemnities  of 
missionem  mtra  annum  tantum  val-  the  law  are  not  observed,  it  will  con- 
ebit.  Quid  igitur,  si  intra  annum  tinue  valid  only  for  one  year  after 
quidem  deoesserit^  condicio  antem  discharge  from  the  army.  Suppose, 
heredi  adscripta  post  annum  extit-  therefore,  a  soldier  should  die  within 
erit?  An  quasi  nuliiastestamentum  a  year  c^r  his  discharge,  but  the 
valeat  ?  £it  placet^  viJere  quasi  condition  imposed  on  the  heir  should 
militis.  not  be  accomplished  until  after  the 

year,  would  his  testament  be  valid, 
as  being  in  effect  the  testament  of 
a  soldier  ?    We^answer  it  would  be  so 
valid. 
D.  nrix.  1.  88. 

A  soldier  enjoyed  the  privilege  of  making  a  military  testament 
while  his  name  was  inscribed  on  the  list  of  the  army  (in  numeria), 
and  it  continued  valid  for  a  year  after  his  name  had  been  taken 
off,  but  this  only  provided  he  was  not  discharged  ianominice  cauad, 
(D.  xxix.  1.  3B.  1.^  The  doubt  as  to  the  validity  of  a  military 
testament,  oontainmg  a  condition  under  the  circumstances  men- 
tioned in  the  text,  arose  from  the  doctrine  of  Roman  law  that, 
when  the  institution  of  the  heir  was  conditional,  the  operation  of 
the  testament  dated  from  the  accomplishment  of  the  condition, 
not  from  the  death  of  the  testator.  If,  therefore,  the  soldier  died 
within  a  year  after  he  had  quitted  the  service,  but  the  condition 
was  not  accomplished  until  the  year  was  expired,  the  testament  did 
not,  strictly  speaking,  take  effect  within  the  year ;  and  therefore 
Justinian  removes  a  difficulty  which  a  rigorous  adherence  to  the 
letter  of  the  law  suggested. 

4.  Sed  et  si  quis  ante  militiam  4.   If  a  man,  before  becoming  a 

non  jure  fedt  testamentum  et  miles  soldier,  hcks  niade  Ids  testament 
factus  et  in  expeditione  degens  re-  irregularly,  and  afterwuxls,  while  on 
signavit  illud  et  qussdam  adjecit  service,  opens  it,  and  adds  something 
sive  detraxit  vel  alias  manifesta  est  or  strikes  something  out,  or  in  any 
militis  voluntas  hoc  valere  volentis,  other  way  makes  his  wish  manifest 
dicendum  est,  valere  testamentum  that  this  testament  should  be  valid, 
quasi  ex  nova  militiB  voluntate.  it  must  be  pronounced  to  be  so,  as 

being,  in  effect,  a  new  testament  niade 

by  a  soldier. 

J>.  xxix.  L  20. 1. 

If  the  soldier  manifested  hid  intention  of  adherinfi^  to  the  dis- 
positions of  his  old  t-e^tament,  this  was  as  much  a  fresh  expression 
of  his  wisheis  as  if  he  had  made  a  new  testament.    If  he  was 
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altogether  silent  on  the  subject,  an  informal  testament  made  before 
his  becoming  a  soldier  was  not  valid,  as  it  was  necessary  that 
there  should  be  a  positive  declaration  made  while  he  was  on  service 
of  his  wish  to  maKe  his  testament  valid  as  a  military  one. 

5.  Denique  et  si  in  adrogationem  5.  Further,  if  a  soldier  is  given  in 
datus  fuerit  miles  vel  filiusfamilias  arrogation,  or,  being  a  filius/amilias, 
emanoipatuB  est^  testamentum  ejus  is  emancipated,  his  testament  is  valid 
quasi  militis  ex  nova  voluntate  valet  as  though  by  a  new  expression  of  the 
neo  videtur  capitis  deminutione  irri-  wishes  of  a  soldier ;  and  is  not  con- 
tum  fieri.  sidered  as  invalidated  by  the  capitis 

deminutio  he  has  undergone. 

D.  xxix.  1.  22,  28. 

By  the  law  of  Home  every  testament  became  void,  irritumr 
by  the  testator,  after  its  execution,  suffering  any  of  the  three 
kinds  of  capitis  deminutio.  With  soldiers  it  was  otherwise ;  their 
testament  was  not  invalidated  by  undergoing  either  of  the  two 
greater  kinds  of  deminutio,  if  it  was  merely  for  an  infraction  of 
military  law  that  they  were  condemned  to  a  punishment  involving 
either  of  these  kinds  of  alteration  of  statvs,  (D.  xxviii.  3.  6.  6.) 
Nor  was  it  ever  invalidated  by  their  undergoing  the  third  and 
least  kind.  The  will  of  the  soldier  was  supposed  to  be  exercised 
so  as  to  declare  his  wish  that  the  old  testament  should  be  valid 
(quasi  ex  nova  militis  voluntate) ;  and  in  this  case,  it  does  not 
appear  that  any  positive  declaration  of  such  a  wish  was  necessary. 
His  testament,  made  previous  to  his  change  of  status,  was  effec- 
tual, to  the  fullest  extent  it  could  be,  in  the  new  position  he 
occupied  The  military  testament  made  by  a  paterfamilias 
respecting  his  property  became,  after  arrogation,  an  effectual 
disposition  of  his  castrense  peculium ;  and  one  made  by  a  filius- 
familias respecting  his  castrsTise  peculium  became,  after  emanci* 
pation,  an  effectual  disposition  of  all  his  property. 

6.  Sciendum  tamen  est,  quod  ad  6.  We  may  here  observe,  that,  in 
exemplum  castrensis  peculii  tarn  an-  imitation  of  the  castrense  peetUiumy 
teriores  leges  quam  principales  con-  both  old  laws  and  imperial  oonstitu- 
stitutiones  quiousdam  quasi  oastren-  tions  have  permitted  certain  persons 
sia  dederunt  peculia,  atque  eorum  to  have  a  quasi-Cdstrense  peculium, 
quibusdam  permissum  erat  etiam  in  and  some  of  these  persons  nave  been 
potestate  degentibus  testari.  Quod  permitted  to  dispose  of  this  peculium 
nostra  constitutio  iatius  extendens,  by  testament,  although  they  were  in 
permisit  omnibus  in  his  tantum-  the  power  of  another.  Our  consti- 
modo  peculiis  testari  quidem,  sed  tution  has  extended  this  permisnon  to^ 
jure  commnni :  cuius  constitutionis  all,  in  regard,  that  is,  to  uiese  kinds  cfi 
tenore  perspecto  licentia  est  nihil  t>6Ct(/tt(m,.but  their  testaments  must 
eorum,  quse  ad  pnefatum  jus  per-  be  made  with  the  ordinary  formalities.^^ 
tinent,  ignorare.  By  reading  this  constitution  any  one 

may  learn  all  that  relates  to  the  privi> 
lege  we  have  mentioned.  ^ 

C.  vi.  22.  12. 

We  must  not  suppose,  from  the  expression  anteriores  leges, 
that  the  peculium  quasi-castrense  belongs  to  a  time  of  law  when 
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leges  were  really  made.  It  is  even  doubtful,  as  we  have  said 
before,  whether  the  passages  in  which  it  is  mentioned  by  Ulpian, 
the  only  writer  before  Constantine  who  is  supposed  to  refer  to  it, 
are  genuine.    (See  note  on  Tit.  9.  1.) 

Eorv/m  quibusdam.  The  right  of  disposing  by  testament  of 
the  quasi-caatrense  peculium  had,  before  Justinian,  been  granted 
only  to  certain  privileged  classes,  such  as  consuls  and  presidents 
of  provinces,  among  those  who  were  permitted  to  hold  this 
kind  of  peculitum.  Justinian  granted  it  to  all.  (C.  iii.  28.  37 ; 
C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary 
privileges  besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportatiy  or  who  were  pere^rini.  (Gai.  ii. 
1 10.)  They  were  not  ooliged  formally  to  disinherit  their  dnldren, 
if  they  knew  that  they  had  any  (C.  vi.  21.  9),  their  testament  was 
not  set  aside  as  inofficious  (C.  iii.  28.  9),  they  could  ^ve  more 
than  three-fourths  of  their  property  in  legacies  (C.  vi.  21.  12), 
they  could  die  partly  testate  and  partly  intestate  (D.  xxix  1.  6), 
and  could  dispose  of  the  inheritance  by  codicils  (D.  xxix.  1.  36. 
pr.).  The  succeeding  Title  will  show  how  much  they  thus  differed 
from  ordinary  citizens. 


Tit.  XII.    QUIBUS  NON  EST  PERMISSUM  TESTAMENTA 

FACERE. 

Non  tamen  omnibus  licet  facere  The  power  of  making  a  testament 
testamentum.  Statim  enim  hi,  qui  is  not  granted  to  every  one.  In  the 
alieno  jmi  subjeoti  sunt,  testamenti  first  place,  persons  in  the  power  of 
facienm  jus  non  habent,  adeo  qui-  others  have  not  this  right;  so  much 
dem  ut,  quamvis  parentes  eis  per-  so,  that,  although  their  ascendants  give 
miserint,  nihilo  magis  jure  testari  permission,  stul  they  cannot  make  a 
possint :  ezceptis  ms,  quos  antea  valid  testament.  We  must  except 
enumeravimus  et  prscipue  militi-  those  whom  we  have  already  men- 
bus,  qui  in  potestate  parentum  sunt,  tioned,  andparticularly^ti/ami/tarufra 
^uibus  de  eo,  quod  in  castris  adqui-  who  are  soldiers,  for  the  imperial  con- 
sierint,  permissum  est  ex  constitu-  stitutions  have  given  them  the  power 
tionibus  principum  testamentum  of  bequeathing  whatever  they  have 
facere.  Quod  quidem  initio  tantum  acquired  while  on  actual  service*  This 
militantibus  datum  est  tarn  ex  auc-  permission  was  at  first  granted  by  the 
toritate  divi  Augusti  quam  NervflB  Emperors  Augustus  *and  Nerva^  and 
nee  non  optimi  imperatoris  Trajani ;  the  illustrious  Emperor  Trajan,  to 
postea  vero  subsoriptione  divi  Ha-  soldiers  on  service  only;  but  after- 
driani  etiam  dimiBsis  militia,  id  est  wards  it  was  extended  by  the  Emperor 
veteranis,  concessum  est.  Itaque  si  Hadrian  to  veterans,. that  is,  to  sol- 
quidem  f  ecerint  de  oastrensi  peculio  diers  who  had  received  their  discharge ; 
testamentum,  pertinebit  hoc  ad  and  therefore,  if  a  filiusfamilias  dis- 
eum,  quern  heredem  reliquerint :  si  poses  by  testament  of  his  castrenae 
vero  intestati  decesserint,  nallis  peculiwny  this  pectUium  will  belong  to 
liberis  vel  fratribus  superstitibus,  the  person  whom  he  makes  his  heir : 
ad  parentes  eorum  jure  communi  but^  if  he  dies  intestate,  without  chil- 
pertinebit  Ex  hoc  intellegere  pos-  dren  or  brothers,  this  peculium  will 
ramus,  quod  in  castiiB  adquisierit  then  belong,  according  to  the  ordinary 
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miles,  qui  in  potestate  patris  est,  law  of  the  patria  potestaa,  to  the  per- 
meque  ipsmn  patrem  adimere  posse  son  in  whose  power  he  is.  We  may 
neque  patris  oreditores  id  vendere  hence  infer,  that  whatever  a  soldier, 
vel  aJiter  inqnietare  neque,  patre  although  under  power,  has  acquired 
mortuo,  cum  fratribus  esse  com-  while  on  service,  cannot  be  taken  from 
mune,  sed  scilicet  proprium  ejus  him  even  by  his  father,  nor  can  his 
esse  id,  quod  in  castris  adquisierit,  father's  crecutors  sell  it,  or  otherwise 
quamquam  jure  dvili  omnium,  qui  disturb  the  son  in  his  possession,  nor 
in  potestate  parentum  sunt,  pectuia  is  he  bound  to  share  it  with  brothers 
perinde  in  bonis  parentum  compu-  upon  the  death  of  his  father,  but  it 
tantur,  acsi  servorum  peculia  in  remains  his  sole  property,  although,  by 
bonis  dominorum  numerantur :  ex-  the  civil  law,  the  pectUta  of  all  those 
oeptis  videlicet  his,  quse  ex  sacris  who  are  in  the  power  of  kscendants 
t)onstitutionibus  et  prescipue  nostiis  are  reckoned  among  the  goods  of  their 
propter  diversas  causas  non  adqui-  ascendants,  exactly  as  the  peoiUium  of 
runtur.  Pnster  hos  igitur,  qui  cas-  a  slave  is  reckoned  among  the  goods 
trense  peculium  vel  quasi  castrense  of  his  master  ;(lho8e  goods  excepted, 
habent,  si  quis  alius  filiusfamilias  which  by  the  constitations  of  the  em- 
testamentum  fecerit,  inutile  est,  li-  perors,  and  especially  by  our  own,  are 
oet  su»  potestatis  faotus  decesserit.    prevented,  for  different  reasons,  from 

being  so  aoquirect  Wit^h  the  excep- 
tion, therefore,  of  those  who  have  a 
ccutrense  or  quiXH-ccuirense  peculium^ 
if  any  oiAier fiUusfamUiaa  makes  a  testa- 
ment, it  is  useless,  although  he  becomes 
8ui  juris  before  lus  death. 

D.  xxviii.  1.  6  ;  D.  xxix.  1. 1 ;  a  vL  61.  3.  4 ;  C.  vL  69.  U;  D.  xlix.  17.  10 ; 

D.  xxxviL  6. 1. 16 ;  D.  xxviii.  1. 19. 

The  first  thing,  says  Oaius  (ii  114),  which  we  have  to  inquire, 
if  we  wish  to  know  whether  a  testament  is  valid,  is  whether  the 
person  who  made  it  had  the  teata/mentif actio,  that  is,  in  this  in- 
stance, had  the  right  to  take  the  part  of  testator  in  the  making  of 
a  testament.  To  he  able  to  do  this  he  must  have  the  commercium ; 
and  further,  he  must  be  aui  juris ,  or  otherwise,  as  he  could  have  no 
property,  he  could  have  nothing  to  dispose  of  by  testament.  Every 
Koman  citizen  who  was  aui  juris  had  the  right  of  makin^^  a  testa- 
ment, and  if  he  was  capable  of  exercising  his  right,  ana  made  a 
formal  testament,  his  testament  was  valid 

As  to  the  persons  incapacitated  to  make  a  will,  see  note  on  Tit. 
10.  6. 

The  JUiv^fa/milias  could  have  no  property  independently  of  his 
father,  and  he  could  not  dispose  of  the  property  he  might  have  if 
he  became  sui  jwris  by  outliving  his  father,  because  a  future 
interest  would  not  pass  by  mancipation.  This  was  a  part  of  the 
public  law  (testa/mentif actio  rton  privati  sedpublicijv/ris  est,  D. 
xxviii.  1.  3),  and  could  not  be  waived  by  the  mere  consent  of  a 

!)rivate  individual.  It  required  express  enactment  to  alter  the 
aw,  and  it  was  so  far  altered  as  to  permit  a  filiusfamilias  to  dis« 
pose  by  testament  of  a  castrense  or  qvAasi-castrense  peculiv/m. 
(See  para^.  6.  of  preceding  Title.)  If,  however,  the  possessor  of 
the  pecuhum  did  not  dispose  of  it  by  testament,  the  head  of  the 
family  took  it,  previously  to  the  time  of  Justinian,  not  as  heir  ah 
intestato,  but  as  lawful  claimant  of  a  peculium.  For  the  possessor, 
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not  having  exercised  the  power  the  law  gave  him,  was  in  the  same 
position  as  if  the  law  had  never  permitted  such  a  disposition. 
J  ustinian  deferred  this  claim  of  the  head  of  the  family,  when  the 
possessor  of  the  peculium  had  left  children  or  brothers.  If  he 
had  not  left  any,  the  head  of  the  family  then  took  the  peculium  ; 
whether  in  right  of  his  headship,  or  as  heir  ah  inteatato,  is  a  dis- 
puted point.  We  have,  however,  the  authority  of  Theophilus  in 
the  paraphrase  of  this  paragraph  for  supposing,  that  when  Jus- 
tinian in  the  text  says  ne  took  it  jv/re  communis  it  is  meant  that 
he  took  it  by  the  right  of  patria  poteatasy  and  there  seems  no 
necessity  for  understanding  the  passage  otherwise 

1.  PrsBterea  testamentum  facere  L  Persons,  again,  under  the  age 
non  possnnt  impuberes,  quia  nullum  of  puberty  cannot  make  a  testament, 
eorum  animi  judicium  est  ;  item  beoause  they  have  not  the  requisite 
furiosi,  quia  mente  carent.  Nee  ad  judgment  of  mind^  nor  can  ma^Lmen, 
rem  pertinet,  si  impubes  postea  for  they  are  deprived  of  their  senses, 
pubes  faotus  aut  fmiosus  postea  Nor  does  it  maike  any  difference  that 
compos  mentis  factus  fuerit  et  de-  the  former* arrive  at  puberty,  or  the 
cesserit  Furiosi  autem  si  per  id  latter  regain  their  senses,  before  they 
tempus  fecerint  testamentum,  quo  die.  *  But  if  a  madman  maJkes  a  testa- 
furor  eorum  intermissus  est,  jure  ment  during  a  lucid  interval,  his  tes- 
testati  esse  ^dentur,  certe  eo,  quod  tament  is  valid ;  and,  of  course,  a  tes- 
ante  furorem  fecerint,  testamento  tament  which  he  hcks  made  before  being 
valente :  nam  neque  testamenta  seized  with  madness  is  valid,  for  sub- 
recte  facta  neque  aliud  uUum  ne^ o-  sequent  madness  can  invalidate  neither  i 
tium  recte  gestum  postea  furor  m-  a  previous  testament  duly  made,  nor  ' 
terveniens  peremit.  any  other  previous  act  duly  performed. 

C.  JxL  22.  9;  D.  rxviiL  1.  20.  4. 

In  this  and  the  succeeding  paragraphs  of  this  Title,  instances 
are  given  of  persons  who  have  the  right,  but  are  not  capable  of 
exercising  it.  A  testament  made  by  a  person  incapable  of  exer- 
cising the  right  was  not  rendered  valid  by  his  subsequently 
becoming  capable,  nor  one  made  by  a  person  capable  renderea 
invalid  by  his  sybsequently  becoming  incapable. 

2.  Item  prodigus,  cui  bonorum  2.  A  prodigal  also,  who  is  inter- 
suorum  adnunistratio  interdicta  est,  dieted  from  uie  management  of  his 
testamentum  facere  non  potest,  sed  own  afihirs,  cannot  make  a  testament ; 
id,  quod  ante  fecerit,  quam  inter-  but  a  testament  made  before  such  in- 
dictio  ei  bpnorum  fiat,  ratimi  est.  terdiction  is  valid. 

D.  zxviii.  1.  18. 


3.  Item  mutus  et  surdus  non 
semper  facere  testamentum  possunt. 
Utique  autem  de  eo  surdo  loquimur, 
qui  omnino  non  exaudit,  non  ^ui 
tarde  exaudit :  nam  et  mutus  is  m- 
tellegitur,  qui  eloqui  nihil  potest, 
non  qui  tarde  loquitur.  Ssepe  autem 
etiam  litterati  et  eruditi  homines 
variis  casibus  et  audiendi  et  loquen- 
di  faoultatem  amittunt :  unde  nostra 
oonstitntio  etiam  his  snbvenit,  ut 
certis  casibas  et  modis  secundum 
normam  ejus  possint  testari  aliaque 


3.  Again,  a  deaf  or  a  dumb  person 
is  not  always  capable  of  making  a  tes- 
tament :  by  deal,  we  mean  one  who  is 
so  deaf  as  to  be  unable  to  hear  at  all, 
not  one  who  hears  with  difficulty ;  and 
by  dumb,  we  mean  a  person  who  can- 
not speak  at  all,  not  one  who  merely 
speaks  with  difficulty.  For  it  often 
happens,  that  even  learned  and  erucUte 
men  lose  by  various  accidents  the 
faculty  of  hearing  and  speaking.  Our 
constitution,  therefore,  comes  to  their 
aid,  and  permits  them,  in  certain  cases. 
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f acere,  qusB  eis  permissa  sunt.  Sed  and  with  certain  forms,  to  make  testa- 
si  quis  post  testamentmn  factum  ments,  and  do  many  other  acts,  accord- 
valetudine  aut  quolibet  alio  casn  ing  to  the  roles  therein  laid  down, 
mntus  ant  snrdns  esse  coeperit,  But  if  any  one,  after  making  his  testa- 
ratum  nihilo  minus  ejus  remanet  ment,  becomes  deaf  or  dumb  bv  reason 
testamentum.  of  iU  health  or  any  other  accident,  his 

testament  remains  valid  notwithstand- 
ing. 

0.  vL  22. 10 ;  D.  xxviiL  1.  6.  L 

The  constitution  referred  to  (C.  vi.  22.  10)  permits  a  testament 
to  be  made  by  any  deaf  or  dumb  person  not  tmvsically  incapable 
of  making  one,  i.e.  by  any  one  not  deaf  and  dumb  from  birth. 

4.  Cfecus  autem  non  potest  faoere  4.  A   blind    man,    again,    cannot 
testamentmn  nisi    per   observatio-    make  a  testament  except  oy  observing 
nem,  quam  lex  divi  Justini  patris    the  forms  which  the  law  of  the  Em- 
mei  introduxit.                                       peror  Justin,  our  father,  has  intro- 
duced. 

0.  vi.  22.  8. 

Justin,  besides  the  seven  witnesses  ordinarily  necessary,  re- 
quired in  the  case  of  a  testament  made  by  a  blind  man,  whether 
blind  through  illness  or  from  birth,  that  a  notary  (tahula/rivs) 
should  be  present,  or  dse  an  eighth  witness,  if  a  notary  could  not 
be  found,  who  should  either  write  at  the  dictation  of  the  blind 
man,  or  read  aloud  to  him  a  testament  previously  prepared.  (C. 
vi.  22.  8.)  But  in  this  Justin  only  regulated  and  dia  not  originate 
the  testaments  of  the  blind;  mey  seem  to  have  been  always 
allowed. 

5.  Ejus,  qui  apud  hostes  est,  6.  The  testament  of  a  captive  in 
testamentum,  quod  ibi  fecit^  non  the  power  of  an  enemy  is  not  valid,  if 
viJet,  quamvis  redierit:  sed  quod,  made  during  his  captivity,  even  al- 
dum  in  civitate  fuerat,  fecit,  sive  though  he  subsequently  returns.  But 
redierit,  valet  jure  postliminii,  sive  a  testament  made  while  he  was  still  in 
illic  decesserit)  valet  ex  lege  Cor-  his  own  state  is  valid,  either  by  the 
nelia.  1U8  postliminii^  if  He  returns,  or  by  the 

lex  Comeliat  if  he  dies  in  captivity. 

D.  xlix.  16. 18. 

A  captive  was  incapacitated  from  performing,  during  his  cap- 
tivity, any  act  good  in  law ;  and  thus,  though  his  right  to  make  a 
testament  was  not  lost,  but  only  suspended,  he  was  incapable, 
while  a  captive,  of  exercising  the  right.  But  if  he  had  exercised 
it  before  ms  captivity,  the  testament  was  valid,  whether  he  re< 
turned  to  his  country  or  not.  If  he  did  return,  the  right  not 
having  been  lost,  and  having  been  once  duly  exercised,  the  testa- 
ment was  valid  jv/re  poatlvminii.  If  he  did  not  return,  but  died 
in  captivity,  it  was  still  valid,  as  he  was  supposed,  by  a  fiction  of 
law,  to  have  died  at  the  moment  when  he  was  made  captive,  and 
so  before  his  captivity  had  begun.  This  fiction  was  introduced  by 
a  rather  strained  construction  of  the  terms  of  the  lex  Cornelia 
de  falsis  (B.C.  81),  which  provided  that  the  same  penalty  should 
attach  to  the  forgery  of  a  testament  of  a  person  dying  in  captivity 
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as  to  that  of  a  testament  made  by  a  person  dying  in  his  own 
country.  It  was  argued  that  the  law  could  never  have  intended  to 
attach  a  penalty  to  the  forgery  of  a  testament  which  was  invalid. 
If  it  was  valid,  it  could  only  be  so  by  treating  it  as  if  made 
by  a  person  who  had  not  died  in  captivity,  and  whose  right  was 
not  suspended  at  the  time  of  his  death.  For  it  was  necessary  that 
a  person  should  have  the  right  of  making  a  testament,  not  only  at 
the  time  when  he  made  it,  but  also  at  the  moment  of  his  death ; 
but  in  this  we  must  distinguish  between  the  right  to  make  a 
testament,  and  the  capacity  of  exercising  that  right ;  for  the  loss  of 
capacity  to  make  a  testament  did  not,  as  we  have  seen,  affect  a 
testament  made  by  one  capable  at  the  time  of  making  it.  This 
favourable  interpretation  of  the  lex  Cornelia  (beneficium  Ugia 
Comelice)  (Paul.  Sent.  iii.  4.  8)  was  gradually  extended,  so  as  to 
embrace  every  branch  of  law,  such  as  tutorship,  heirship,  &a,  to 
which  it  could  be  made  applicable.  In  omnibus  pa/rtibus  juris  is 
qui  reversus  non  est  ah  kostibus  quasi  tv/nc  decessisse  videtv/r 
eum  captus  est.    (D.  xlix,  15.  18.) 

Tit.  XIII.    DE  EXHEREDATIONE  LIBERORUM. 

Non  tamen,  ut  omnimodo  valeat  The  observance  of  the  roles  already 

te8tamentum,sufficithseGobservatio,  laid  down  is  not,  however,  all  that  is 

quam  supra  exposuimus.     Sed  qui  required  to  make  a  testament  alto- 

filium   in    potestate    habet,    debet  gether  valid.    A  person  who  has  a  son 

curare,  ut  eum  heredem  instituat  in  his  power  must  take  care  either 

vel    exheredem  nominatim  faciat:  to  institute  him  his  heir,  or  to  dis- 

alioquin  si  eum  silentio  preeterierit,  inherit  him  by  name,  for  if  he  passes 

inutUiter  testabitur,  adeo  quidem  ut,  him  over  in  silence,  his  testament  will 

etsi  vivo  patre  filius  mortuus  sit,  be  of  no  e£fect ;  so  much  so,  that  even 

nemo  ex  eo  testamento  heres  existere  if  the  son  dies  while  the  father  is  alive, 

possit,  quia  soUicet  ab  initio  non  con-  yet  no  one  can  be  heir  under  the  testa- 

stiterittestamentum.    Sednonitade  ment,  because  it  was  void  from  the 

fiUabus  vel  aliis  per  virilem  sexum  beginning.    But  the  ancients  did  not 

descendentibus     liberis     utriusque  observe  wis  rule  with  regard  to  daugh- 

sexusfueratantiquitatiobservatum ;  ters,  or  to  other  descendants,  through 

sed  si  non  fuerant  heredes  scripti  the  male  line,  of  either  sex ;  for  al- 

scriptflBve    vel   exheredati    exhere-  though  these  were  neither  instituted 

datttve,  testamentum  quidem  non  heirs  nor  disinherited,  yet  the  testa- 

infirmabatur,  jus  autem  adcrescendi  ment  was  not  invalidated,  only  thev 

eis  ad  certam  portionem  praBstaba-  had  a  rip^ht  of  joining  themselves  with 

tur.    Sed  nee  nominatim  eas  per-  the  instituted  heirs  so  as  to  receive  a 

sonas  exheredare  parentibus  necesse  specified  portion  of  the  inheritance, 

erat,  sed  licebal  et  inter  oeteros  hoc  Ascendants  were  not  obliged  to  disin> 

fsusere.  herit  them  by  name,  but  might  include 

them  in  the  term  ceteru 

Gai.  u.  116. 123, 124,  127. 

The  power  of  making  a  testament  was  a  derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a  citizen  su%  juris  was  permitted 
thus  to  set  aside,  the  first  and  most  important  class  was  that  of 
what  were  called  the  sui  heredes,  that  is,  persons  in  the  power  of  the 
testator,but  becoming  9uiytma  by  the  testator's  death,  whose '  own ' 
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the  inheritance  was  said  to  be  in  consequence  of  their  position  in 
the  family.  (SeeIntrod.8ec.  77.)  They  were  necessarily  either  chil- 
dren, natural  or  adoptive,  of  the  testator,  or  his  descendants  in  the 
male  line,  and  their  position  in  the  testator's  family,  together  with 
their  claim  to  his  property  if  he  died  intestate,  was  considered  to 
entitle  them  to  have  an  express  declaration  of  his  intention  from  a 
testator  who  wished  to  use  his  power  of  depriving  them  of  the  in- 
heritance. We  have  already  seen,  in  the  case  of  the  caatrenae 
pecvZium  (Tit.  12.  pr.),  that  when  the  law  permitted  an  exception 
to  a  general  rule  of  law,  unless  advantage  was  taken  of  the  ex- 
ception, the  general  rule  prevailed  So  here,  unless  the  testator 
expressly  took  advantage  of  his  power  of  disinheriting  the  aui 
heredes,  the  £;eneral  rule  that  they  succeeded  to  him  prevailed 
The  law  womd  not  permit  his  intention  to  disinherit  them  to  be 
inferred  from  his  silence,  thus  drawing  a  distinction  in  their  favour 
as  compared  with  the  other  classes  of  persons  who  might  inherit 
db  inteatiito. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a  son, 
it  was  necessary  that  he  should  be  referred  to  by  name,  or  in  a 
special  and  unmistakable  manner,  as  TitivsfiLius  itneus  eaJieresesto, 
or,  in  case  of  an  only  aoUfJUiv^  meua  exherea  esto.  But  daughters 
and  the  descendants  of  sons  (those  of  daughters  would  not,  of 
course,  be  members  of  the  family  at  all)  mi^t  be  disinherited 
by  the  general  clause  ceteri  exheredea  aunto.  Whenever  a  person 
existed  at  the  time  the  will  was  made,  to  disinherit  whom  it 
was  necessary  to  refer  to  him  by  name,  but  who  was  passed 
over  altogether,  the  whole  testament  was  entirely  bad,  and  the 
testator  was  considered  to  die  intestate.  Nor  was  the  testament 
made  valid  by  this  person  ceasing  to  exist  before  the  death  of 
the  testator,  although  this  was  a  point  not  established  in  the 
time  of  Gains  (ii.  123).  If  a  person  existed  at  the  time  of 
making  the  testament,  to  disinherit  whom  it  was  only  necessary 
the  general  clause  should  be  employed,  the  testament  which  did 
not  contain  this  was  good,  but  the  person,  if  the  heir  named  and 
instituted  in  the  testament  was  among  the  am  heredea,  took  Apa/ra 
virilia  of  the  inheritance,  that  is,  was  joined  so  as  to  make  one 
more  heir  and  one  more  equal  sharer  in  the  inheritance  (jvs  ac- 
creacendi) :  if  the  heirs  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scriptia  heredihua  adcreacvmi.awia  qui- 
dem  heredibua  in  pa/rtem  vxrilemy  extraneia  aiUem  in  paHera 
dimidiam.    (Ulp.  Reg,  22.  17.) 


1.  Nominatim  aatem  ezheredari 
quis  videtur,  sive  ita  exheredetur 
'Titius  filius  mens  exherea  esto,' 
sive  ita  *  filius  mens  exheres  esto' 
non  adjeoto  proprio  nomine,  scilicet 
si  alius  filius  non  extet.  Postumi 
Quoque  liberi  vel  heredes  institni 
debent  vel  exheredari.  Et  in  eo 
par  omnium  condioio  est,  quod  et 


1.  A  child  is  disinherited  by  name, 
if  the  words  used  are  *  Let  Titius  my 
son  be  disinherited,'  or  thus,  '  Let  my 
son  be  disinherited,'  without  the  ad- 
dition of  a  proper  name,  in  case  the 
testator  hcks  no  other  son.  Posthu- 
mous children,  too,  must  either  be 
instituted  heirs,  or  disinherited^;  and 
the  condition  of  all  such  children  la 
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in  filio  postomo  et  in  quolibet  ex  equal  in  this,  that  if  a  posthumous 

ceteris  hberis    sive  feminini  sezus  son,  or  any  posthumous  descendant 

sive  masoulini  prseterito  valet  qui-  of   either    sex,   is   passed   over,    the 

dem  testamentum,  sed  postea  ad-  testament    is    still    valid;     but,    by 

gnatione  postumi  sive  postunuB  rum-  the  subsequent  agnation  of  a  posthu- 

pitur  etearationetotiuninfirmatur:  mous  child  of  ei&er  sex,  its  force  is 

ideoque  si  mulier,  ex  qua  postumus  broken,  and  it  becomes  entirely  void, 

aut   postimia  sperabatur,  abortum  And  therefore,  if  a  woman  from  whom 

fecerit,  nihil  impedimento  est  scrip-  a  posthumous  child  is  expected,  should 

tis  heredibus  ad  hereditatem  adeun-  miscarry,  there  is  nothing  to  hinder 

dam.    Sed  feminini  quidem  sexus  the    instituted    heirs   from    entering 

personse   vel  nominatim   vel   inter  upon    the    inheritance.     Posthumous 

ceteros    exheredari    solebant,    dum  females  were  usually  disinherited  either 

tamen,  si  inter  ceteros  exheredentur,  by  name,  or  by  using  the  general  term 

aliquid  eis  legetur,  ne  videantur  per  ceteri.    If,  however,  they   are  disin- 

oblivionem  prsteritse  esse,  masctdos  herited  by  using  the   general   term, 

vero    postumos,    id   est    filium    et  something  must  be  left  them  as  a  legacy 

deinceps,  placuit  non   aliter   recte  to  show  that  thev  were  not  passed  over 

exheredari,  nisi  nominatim  exhere-  through  forgetfulnesp.    But  male  post- 

dentur,  hoc  scilicet  modo  :  '  quicum-  humous  children,  Le.  sons,  and  other 

que  mihi  filius  genitus  fuerit,  ex-  descendants,   cannot  be   oisinherited 

heres  esto  \  except  by  name,  that  is,  in  this  form, 

*  Whatever  son  is  hereafter  bom  to  me, 
let  him  be  disinherited '. 

D.  xxviii.  2.  I,  2,  4  e^  seq. 

In  the  strictness  of  the  old  civil  law,  a  child  bom  after  the 
death  of  the  testator  (postvmitLa)  was  incapable  of  being  insti- 
tuted He  had  not,  at  the  time  of  the  testator's  death,  any  certain 
existence :  and  the  law  said,  Incerta  persona  heres  institui  non 
potest,  (Ulp.  Reg,  22.  4.)  But  still  it  might  be  that  the  child, 
when  bom,  was  a  suus  heres  of  the  testator ;  .and  as  his  agnatio 
would  be  considered  in  law  to  date  from  the  time  of  conception, 
not  birth,  the  testator  would  pass  over  one  of  his  svd  heredes  if  he 
omitted  to  include  him  or  exclude  him  in  the  testament ;  alUiough, 
if  he  had  included  him,  the  posthumous  child  could  not  have 
taken  anything.  In  the  course  of  time  the  law  permitted  the 
posthumous  child,  if  a  sv/us  heres,  to  be  instituted  as  an  heir ;  but 
the  civil  law  never  permitted  the  posthumous  child  of  a  stranger, 
i.a  a  child  bom  after  the  death  of  the  testator,  to  be  instituted.  The 
prsator,  however,  gave  him  bonorv/mpossessio,  and  Justinian  per- 
mitted such  persons  to  be  instituted.  (Bk.  iii.  Tit  9.  pr.)  And  thus 
the  institution  of  a  posthumous  suv^  heres  having  once  been  per- 
mitted, the  next  step  was  to  consider  it  imi>erative  on  the  testator, 
if  he  wished  to  exclude  the  posthumous  child  from  a  share  in  the 
inheritance,  to  do  so  in  the  case  of  a  son  by  referring  to  him  spe- 
cially (nominatira  does  not,  of  course,  here  mean  'by  name,'  but 
by  a  phrase  expressly  referring  to  him,  such  Bsposturavs  exheres 
esto),  and  in  the  case  of  a  daughter,  or  any  descendant  other  than 
a  son,  by  adopting  the  general  clause  of  disinheritance,  ceteri 
exheredes  sv/ato,  and  also  by  giving  the  child  some  legacy,  however 
trifling,  in  order  to  show  that  it  was  not  by  accident  that  the  tes- 
tator ^owed  this  clause  to  embrace  the  case  of  a  posthumous  child. 

The  jurist  Qallus  Aquilius,  who  lived  towards  the  end  of  the 
Republic,  invented  a  form  of  institution  by  which  the  case  was 
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provided  for  of  a  son  dying  in  the  testator's  lifetime,  and  then  the 
testator  dying,  and  then  there  being  bom  a  posthumous  son  of 
the  son,  who  would  of  course  be  a  autua  herea  of  the  testator. 
(D.  xxviii  2.  29.  pr.) 

2.  Postumorum  autem  loco  sunt  2.  Those  oueht  also  to  be  placed 

et  hi,  qui  in  sui  heredis  locum  sue-  on  the  footing  of  posthumous  children, 
cedendo  quasi  adgnascendo  fiunt  who,  succeedmg  in  the  place  of  a  suia 
parentibus  sui  heroes.  Ut  ecce  si  hereSt  become  by  quasi-agnation  sui 
quis  filium  et  ex  eo  nepotem  nep-  heredes  of  their  ascendants.  Thus,  for 
temve  in  potestate  habeat,  ^uia  instance,  if  any  one  has  a  son  in  his 
filius  gradu  prsBcedit,  is  solus  jura  power,  and  by  him  a^  grandson  or 
sui  heredis  habet,  quamvis  nepos  granddaughter,  the  son,'beinjB[  first  in 
quoque  et  neptis  ex  eo  in  eadem  degree,  has  alone  the  rights  of  a  auus 
potestate  sunt :  sed  si  filius  ejus  heres,  although  the  grandson  or  grand- 
vivo  eo  moriatur  aut  qualibet  alia  daughter  by  that  son  is  under  the 
ratione  exeat  de  potestate  ejus,  same  parental  power.  But,  if  the  son 
incipit  nepos  neptisve  in  ejus  locum  should  die  in  his  father's  lifetime,  or 
succedere  et  eo  modo  jura  suorum  should  by  any  other  means  cease  to  be 
heredum  quasi  adgnatione  nanci-  under  his  father's  power,  the  grandson 
scuntur.  Ne  ergo  eo  modo  rumpatur  or  granddaughter  would  succeed  in  his 
ejus  testamentum,  sicut  ipsum  nlium  place,  and  wotdd  thus,  by  quasi-agna- 
vel  heredem  instituere  vel  nomina-  tion,  obtain  the  rights  of  a  suvs  heres^ 
tim  exheredare  debet  testator,  ne  In  order,  then,  that  the  force  of  his 
non  jure  faciat  testamentum,  ita  et  testament  may  not  be  broken,  the  tes- 
nepotem  neptemve  ex  filio  necesse  tator,  who  is,  as  we  have  said,  obliged, 
est  ei  vel  heredem  instituere  vel  ex-  in  order  to  make  an  effectual  testa- 
heredare,  ne  forte,  vivo  eo  filio  ment,  to  institute  his  son  as  heir,  or  to 
mortuo,  succedendo  in  locimi  ejus  disinherit  him  by  name,  is  equally 
nepos  neptisve  quasi  adgnatione  obliged  to  institute  as  heir,  or  to  dis- 
rumpant  testamentum.  Idque  lege  inherit,  a  grandson  or  granddaughter 
Junia  VeUeia  provisum  est,  in  qua  by  that  son,  lest,  if,  during  his  life- 
simul  exheredationis  modus  ad  time,  his  son  should  die,  and  the 
similitudinem  postumorum  demon-  grandson  or  granddaughter  succeed  in 
stratur.  his  place,  the  force  of  the  testament 

may   be    broken    by   quasi-agnation.. 
Provision  has  been  made  for  this  by* 
the  lex  Junia  Velleia,  in  which  is  given 
a  mode  of  disinheriting  in  such  a  case 
like  that  of  disinheriting  posthumous 
children. 

Gal  u.  134. 

A  testament  was  made  void,  not  onl^  by  the  birth  of  a  post- 
humous 8VA18  herea,  but  by  any  one  commg  into  the  position  of  a 
auua  herea  after  the  time  when  the  testament  was  made.  The 
testator  might  (under  the  ancient  law)  have  subsequently  married 
a  wife  in  manu ;  an  emancipated  son  might  come  again  into  his 
f ather^s  power ;  a  captive  son  might  return  home ;  or  the  testator 
might  adopt  a  person  into  his  family.  In  all  these  cases,  as  well 
as  in  that  mentioned  in  the  text,  the  testament  would  be  invali- 
dated by  a  process  which  bore  a  close  analogy  to  agnation,  that  is, 
by  these  persons  becoming,  otherwise  than  by  birth,  the  «ui  heredea 
of  the  testator,  just  as  it  would  be  by  direct  agnation,  if  a  son  was 
bom  to  the  testator  after  the  date  of  the  testament.  The  lex  Junia 
Velleia  (Qai.  ii  134),  passed  in  the  time  of  Augustus  (a.d.  11), 
provided  (1st)  that  a  testator  might  institute  or  exclude  any  one 
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conceived  before  the  date  of  the  testament  who  should,  after  the 
date  of  the  testament,  be  bom  his  amua  herea  in  his  lifetime,  thus 
giving  a  new  signification  to  postv/rmLS  (Ulp.  Reg.  xxiL  19),  and 
{2ndly)  that  he  might  exclude  a  grandchild,  or  other  descendant, 
bom  before  the  date  of  the  testament,  who  might,  if  the  son  of 
the  testator  died  in  the  testator's  lifetime,  step  into  the  place  of 
his  father,  and  became  a  autLS  herea  during  the  testator's  lifetime. 
Previously  such  a  person  could  not  have  been  excluded  in  his 
capacity  of  sutbs  hereSy  for  at  the  date  of  the  testament  he  was  not 
in  that  position,  which  he  only  attained  subsequently.  He  could 
have  been  instituted  before  the  lex  Junia  Velleia,  for  he  was  an 
existing  person,  and  therefore  not  a  persona  incerta ;  but  when 
he  became  a  avAia  herea,  as  it  was  not  in  this  character  that  he  had 
been  instituted,  the  testament  would  have  been  broken  but  for 
the  lex  Junia  Velleia.  (D.  xxvii.  2.  29.  11  to  end.)  If  persons, 
coming  under  the  lex  Junia  Velleia,  were  excluded,  the  lex  Jvmia 
required  that,  as  in  the  case  of  posthumous  sui  heredea,  the  males 
should  be  excluded  nominatirriy  and  the  females  inter  ceteroa,  but 
with  a  legacy.  In  the  case  of  the  testator  having  subsequently  a 
child  not  conceived  when  the  testament  was  made  and  bom  in  the 
testators  lifetime,  and  in  the  cases  of  quasi -agnation  mentioned 
above,  no  law  helped  the  testator,  and  he  had  to  make  a  new  testa- 
ment in  order  to  die  testate.  Commentators  term  persons  coming 
under  the  first  head  above  mentioned  jpoa^umi  Velleiani,  and  per- 
sons coming  under  the  second  heaa  quasi  poatv/mi  VeUeiani. 
<Demang£at,  i.  619.) 

3.  Emancipatos  liberos  jure  civili  8.  The  civil  law  does  not  make  it 

neque  heredes  instituere  neque  ex-  necessary  either  to  institute  emand- 

heredare  necesse  est,  quia  non  sunt  pated  cmldren  heirs^  or  to  disinherit 

sui    heredes.      Sed   preetor   omnes  them  in  a  testament ;  because  they  are 

tarn  f eminini  sexus  quam  masoulini,  not  wi  heredes.  But  the  prsstor  orders, 

si  heredes  non  instituantur,  exhere-  that  all  children,  male  or  female,  if 

dari  jubet,  virilis  sexus  nominatim,  they  are  not  instituted  heirs,  shall  be 

feminini     vero    et    inter    oeteros.  dismherited ;  the  males  by  name,  the 

Quodsi  neque  heredes  instituti  fue-  females  by  name  or  under  the  general 

rint  neque  ita,  ut  diximus,  exhere-  term  ceteri :  for  if  they  have  neitiier 

dati,    promittit   prstor  eis    contra  been  instituted  heirs,  nor  disinherited 

tabulas  testament!  bonorum  posses-  in    manner    before   mentioned,    the 

sionem.  prsetor  gives  them  possession  of  goods 

contra  tabulcts. 

Gal  ii.  135. 

An  emancipated  child,  passing  out  of  the  testator's  family, 
ceased  to  be  his  atuua  herea.  But  though  he  thus  lost  all  legal 
claim  upon  the  testator's  inheritance,  yet  he  had  gained  no  pro- 
vision by  being  emancipated,  and  the  prsstor,  therefore,  came  to 
his  relief,  and  set  aside  the  testament,  if  he  had  not  been  ex- 
pressly excluded.  He  did  not  do  this  nominally,  for  the  testament 
was  legally  good,  but  he  did  what  amounted  to  the  same  thing:  he 
divided  the  property  e(]^ually  among  all  as  if  the  testator  had  died 
intestate,  giving  the  children  what  was  termed  '  possession  of  the 
goods ' ;  a  possession  said,  in  this  case,  to  be  contra- tabuUia,  as  it 
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overthrow  the  provisions  contained  in  the  tablets  of  the  testament. 
The  emancipated  son,  however,  had  to  bring  into  account  the  pro- 
perty he  had  acquired  since  emancipation,  if  the  effect  of  his 
getting  the  testament  set  aside  was  injurious  to  the  properly  insti- 
tuted SUU8  herea.  The  properly  instituted  ewus  herea  mi^ht,  for 
example,  have  had  only  a  quarter  of  the  inheritance  left  him,  and 
then  he  would  gain,  not  lose,  by  the  emancipated  son  getting  the 
testament  set  aside  and  sharing  the  inheritance  with  him.  (D. 
xxxvii.  4.  13.)  An  emancipated  daughter  might,  under  the  prae- 
torian system,  be  in  a  better  position  than  an  unemancipatecl,  if 
both  were  passed  over,  and  might  in  effect  be  in  as  good  a  position 
as  the  male  sutua  herea  who  was  passed  over.  For  if  the  emanci- 
pated daughter  was  passed  over,  the  testament  would  be  over- 
thrown altogether,  and  she  would,  if  an  only  child,  take  all  the 
property ;  whereas,  if  the  unemancipated  daughter  was  passed 
over,  she  could  only  take  half  at  most,  ^toninus  (either. 
Antoninus  Pius  or  Marcus  Aurelius)  put  them  on  an  equality,  by 
giving  the  emancipated  only  the  share  she  would  have  had,  had 
she  not  been  emancipated    (Qai.  ii.  125, 126.) 

The  old  civil  law  permitted  grandsons,  not  in  the  immediate 
power  of  the  testator,  to  be  disinherited  by  the  ^neral  ceteri 
clause.  The  prsetor  required  them  to  be  disinheritea  Tuyminatim. 
(Oai.  ii.  129.)  Further,  whereas  in  the  initiatory  section  we  have 
been  told  that  the  testament  was  wholly  void  if  a  son  passed  over 
died  in  the  lifetime  of  his  father,  and  Qaius  tells  us  that  this  was 
the  opinion  of  the  Sabinians,  yet  there  are  passages  which  seem 
to  show  that  the  pnetors  sometimes  upheld  a  contrary  rule.  (D. 
xxxvii.  11.  2.  pr. ;  D.  xxviii.  3.  17.) 

4.  Adoptivi  liberi  aaamdiu  sunt  4.  Adoptive  children,  while  mider 

in  potestate  patris  aaoptivi,  ejus-  the  power  of  their  adojstive  father,  are 

dem  juris  habentur,  cujus  sunt  justis  in  the  same  legal  position  as  children 

nuptiis  qusesiti :  itaque  heredes  in-  sprung  from  a  legal  marriage  ;  and 

Btituendi  vel  ezheredandi  sunt  se-  tneref  ore  they  must  either  be  institated 

oundum  ea,  qam  de  naturalibus  ex-  heirs  or  disinherited,  according  to  the 

posuimuB :  emancipati  vero  a  patre  rules  we  have  laid  down  respecting 

adoptivo   neque   jure  oivili   neque  natural  children.    But  neither  by  the 

qnoa  ad  edictum  protoris  attinet,  civil  nor  the  prstorian  law  are  such 

mter  Uberos  numerantur.    Qua  ra-  children,  if  emancipated  by  their  adop- 

tione  aocidit,  ut  ex  diverso  quod  ad  tive  father,  reckoned  amonff  his  natural 

naturalem  parentem  attinet,  quam-  children.    On  this  principle  it  is  that, 

diu  quidem  sint  in  adoptiva  familia,  conversely,  adoptive   children,  while 

extraneorum  numero  habeantur,  ut  in  their  adoptive  family,  are  considered 

eos  neque  heredes  instituere  neque  strangers  to  their  natural  father,  who 

exheredare  necesse  sit.    Cum  vero  need  not  institute  them  heirs  or  dis- 

emancipati  tuerintab  adoptivo  patre,  inherit  them ;  but  if  they  are  emanci- 

tunc  incipiunt  in  ea  causa  esse,  in  pated  by  their  adoptive  father,  they 

qua  futuri  essent^  si  ab  ipso  natu-  then  be^  to  be  in  the  same  position 

rali  patre  emancipati  fuissent.  in  which    they  would  have  oeen  if 

emancipated  by  their  natural  father. 

Qai.  ii.  136, 137. 

If  an  adopted  son  was  emancipated  by  his  adoptive  father,  he 
would,  under  the  old  law,  have  no  legal  claim  on  the  inheritance 
of  his  adoptive  or  his  natural  father.    But  the  praetor  came  to  his 
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aid,   and  gave  him   'possession  of  the 
\     father  unless  he  was  expressly  exolflA^^^^^M  tatner's 

testament.     On  his  adoptive  father^^^^^^^^J  <^tion^ 

in  no  case  have  any  claim  whatev< 
law  in  the  manner  referred  to  in  tHI 

5.  Sed  hec  vetustas  introduce-  5.  Such  was 
bat.  Nostra  vero  constitutio  inter  thinking  that  no  disw. 
masculos  et  feminas  in  hoc  jure  sonably  be  made  between  uiv 
nihil  interesse  existimans,  quia  inasmuch  as  they  equally  contiiu 
utraque  persona  in  hominum  pro-  the  procreation  of  the  species,  ana  oe- 
creatione  similiter  naturse  officio  cause,  by  the  ax^cient  law  of  the  Twelve 
fungitur  et  lege  antiqua  duodecim  Tables,  all  children  were  equally  ceJled 
tabulskrum  omnes  simiOiter  ad  sue-  to  the  succession  ab  intestato,  which 
cessiones  ab  intestato  vocabantur,  law  the  praetors  seem  afterwards  to 
quod  et  prsetores  postea  secuti  esse  have  followed,  we  have  by  our  consti- 
videntur,  ideo  simplex  ac  simile  jus  tution  made  the  law  the  same  both  as 
et  in  filiis  et  in  filiabus  et  in  ceteris  to  sons  and  daughters;  and  idso  as  to 
descendentibus  per  virilem  sezum  all  other  descendants  in  the  mal^  line^ 
personis  non  solum  natis,  sed  etiam  whether  already  bom  or  posthumous  ; 
postumis  introduzit,  ut  omnes,  sive  so  that  all  dhilaren,  wheuier  they  are 
sui  sive  emancipati  sunt,  aut  heredes  sui  heredes  or  emancipated,  must  either 
instituantur  aut  nominatim  exhere-  be  instituted  heirs  or  be  disinherited 
dentur  et  eundem  habeant  effectum  by  name,  and  their  omission  has  the 
circa  testamenta  parentum  suorum  same  effect'in  makinfi;  void  the  testa- 
infirmanda  et  hereditatem  auferen-  ments  of  their  ascenoantSi  and  taking 
dam,  quern  filii  sui  vel  emancipati  away  the  inheritance  from  the  insti- 
habent,  sive  jam  nati  sunt  sive  adhuc  tuted  heirs,  as  would  be  produced  by 
in  utero  constituti,  postea  nati  sunt,  the  omission  of  sons  who  were  9ui 
Circa  adoptivos  autem  certam  in-  heredes  or  emancipated,  whether  they 
duximus  divisionem,  qu»  oonstitu-  have  been  already  bom,  or  having; 
tione  nostra,  quam  super  adoptivis  been  already  conceived  are  bom  after- 
tulimus,  continetur.  wards.  /  With  respect  to  adoptive  sons,. 

however,  we  have  established  a  dis* 
tinction  between  them,  which  is  set 
forth  in  our  constitution  on  adoptive 
persons. 
C.  vi.  28.  4  ;  C.  viii.  47.  10.  pr.  and  1. 

Under  the  legislation  of  Justinian  a  testament  would  be  ren^ 
dered  invalid  by  the  omission  of  any  one  male  or  female  whom  it 
was  necessary  either  to  institute  or  exclude,  and  every  exclusion 
must  be  made  nominatim.  An  adopted  son,  if  adopted  by  a 
stranger,  i.e.  not  an  ascendant,  lost  none  of  his  claims  upon  hia 
natural  father's  property,  but  only  had  a  claim  upon  that  of  his 
adoptive  father  if  the  latter  died  intestate ;  for  if  the  adoptive 
father  made  a  testament,  it  was  not  necessary  he  should  notice  the 
adc^tive  son.  But  an  adopted  son,  if  adopted  by  an  ascendant, 
either  a  maternal  grandfather  or  an  emancipated  father  (see  Bk.  L 
Tit.  11.  2),  stood  m  the  position  of  a  suiia  herea  to  the  ascendant,, 
and  a  testament  made  oy  such  ascendant  would  be  invalid  in. 
which  he  was  passed  over. 

6.  Sed  gi  ezpeditione  oocupatus  6.  If  a  soldier  on  active  service 
miles  testamentum  faoiat  et  liberos  makes  his  testament,  and  neither  disin- 
suos  jam  natos  vel  postumos  nomi-  herits  his  children  already  bom,  nor 
natim  non  ezheredaverit,  sed  silen-  his  posthumous  children  by  name^ 
tio  prsterierit,   non   ignorans,    an  but  passes  them  over  in  sUence,  pro- 
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liabeat  liberos,  silentium  ejus  pro  vided  he  is  not  ignorant  whether  he 
exhoredatione  nominatim  faota  va-  has  children,  it  is  provided  by  the 
lere  oonstitationibns  prinoipum  can-  constitutions  of  the  emperors,  that 
turn  est  his  silence  shall  be  equivalent  to  dis- 

inheriting them  by  name. 

C.  vi.  21.  9  ;  D.  xxix.  1.  7. 

7.  Mater  vel  avus  matemus  ne-  7.  Neither  a  mother  nor  a  maternal 

cesse  non  habent  liberos  suos  aut  grandfather  need  either  institute 
heredes  instituere  aut  exheredare,  children  as  heirs,  or  disinherit  them, 
sed  possunt  eos  omittere.  Nam  but  may  pass  them  over  in  silence ; 
silentium  matris  aut  avi  matemi  for  the  silence  of  a  mother  or  a  ma- 
ceterorumque  per  matrem  ascenden-  temal  grandfather,  or  of  any  other 
tium  tantum  faoit,  quantum  exhere-  ascendant  on  the  mother's  side,  has 
datio  partis.  Neque  enim  matri  the  same  effect  as  a  father  disinheriting 
filium  nliamve  neque  avo  matemo  them.  For  a  mother  is  not  obliged  to 
nepotem  neptemve  ex  filia,  si  eum  disinherit  her  oluldren,  if  she  does  not 
eamve  hereaem  non  instituat,  ex-  institute  them  her  heirs ;  neither  is  a 
heredare  necesse  est,  sive  de  jure  maternal  grandfather  under  the  neces- 
oivili  quttramus,  sive  de  edicto  prsB-  sity  of  instituting  or  of  disinheriting 
toris,  quo  prsBteritis  liberis  contra  his  grandson  or  granddaughter  by  a 
tabulas  bonorum  possessionem  daughter ;  whether  we  look  to  the 
promittit.  Sed  aliud  eis  adminicu-  civil  law,  or  the  edict  of  the  prstor, 
fum  servatur,  quod  paulo  post  vobis  by  which  he  prouj^ses  possession  of 
manifestum  fiet.  goods  contra  tabiUcts  to  tnose  children 

who  have  been  passed  over  in  silence. 
But  children,  in  this  case,  have  another 
remedy,  which  we  will  hereafter  ex- 
plain to  you. 

Gal  ilL  71. 

The  children  could  never  be  the  8ui  heredes  of  their  mother, 
for  women  never  had  any  one  in  their  power  ;  nor  could  they  be 
the  8ui  heredes  of  a  maternal  ascendant,  except  by  adoption,  and 
the  case  of  adoption  is  not  spoken  of  here. 

Aliud  adminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  for  natural  ties.     (See  Tit.  18.) 


Tit.  XIV.    DE  HEREDIBUS  INSTITUENDIS. 


Heredes  instituere  permissum 
est  tam  liberos  homines  quam  servos 
tarn  proprios  quam  alienos.  Pro- 
prios  autem  olim  quidem  secimdum 
plurium  sententias  non  aliter  quam 
cum  libertate  recte  instituere  licebat. 
Hodie  vero  etiam  sine  libertate  ex 
nostra  constitutione  heredes  eos 
instituere  permissum  est.  Quod  non 
per  inuovationem  induximus,  sed 
quoniam  et  sequius  erat  et  Atilicino 
placuisse  Paulus  suis  libris,  quos  tam 
ad  Masurium  Sabinum  quam  ad 
Plautium  scripsit,  refert.    Proprius 


A  man  may  institute  as  his  heirs 
either  freemen  or  slaves,  and  either 
his  own  slaves  or  those  of  another. 
Formerly,  according  to  the  more  re- 
ceived opinion,  no  one  could  properly 
institute  his  own  slaves,  unless  he  also 
freed  them  ;  but  now,  by  our  constitu- 
tion, a  testator  may  institute  his  slave 
without  expressly  enfranchising  him. 
And  we  have  introduced  this  rme,  not 
as  an  innovation,  but  because  it  seemed 
equitable ;  and  Paulus,  in  his  writings 
on  Masurius  Sabinus  and  Plautius, 
informs  us  that  this  was  the  opinion 
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autem  servus  etiam  is  intellegitur, 
in  quo  nudam  proprietatem  testator 
habet,  alio  usuiufructnm  habente. 
Est  autem  casus,  in  quo  nee  cum 
libertate  utiliter  servus  a  domina 
heres  instituitur,  ut  constitutione 
divorum  Severi  et  Antonini  cavetur, 
cujus  verba  h»c  sunt:  'Servum 
adulterio  maculatum  non  jure  tes- 
tamento  manumissum  ante  senten- 
tiam  ab  ea  muliere  videri,  qu»  rea 
fuerat  ejusdem  criminis  postulata^ 
rationis  est:  quare  sequitur,  ut  in 
eundem  a  domina  ooUata  institutio 
nullius  momenti  habeatur '.  Alienus 
servus  etiam  is  intellegitur,  in  quo 
usumfructum  testator  habet 


of  Atilicinus.  Among  a  testator's  own 
slaves  is  included  one  in  whom  the 
testator  has  only  a  bare  ownership^ 
another  having  the  usufruct.  But 
there  is  a  case,  m  which  the  institution 
of  a  slave  by  his  mistress  is  void,  al- 
though his  liberty  is  expressly  given 
to  him,  according  to  the  provisions  of 
a  constitution  of  the  Emperors  Severua 
and  Antoninus,  in  these  words :  '  Rea- 
son demands  tiiat  a  slave,  accused  of 
adultery  with  his  mistress,  shall  not  be 
allowed,  before  sentence  is  pronounced,, 
to  be  inade  free  b^  tiie  testament  of 
the  mistress  who  is  alleged  to  be  & 
partner  in  the  crime.  Whence  it 
follows  that  if  a  mistress  institutes 
such  a  slave  as  her  heir,  it  is  of  no 
avail'  In  the  term,  'the  slave  of 
another,'  is  included  a  slave  of  whom 
the  testator  has  the  usufruct. 

Gai.  ii.  185-187  ;  C.  vi.  27.  5  ;  C.  viL  15. 1 ;  D.  xxviii.  5.  48.  2. 


By  institution  is  meant  the  declaration  who  is  to  be  heir,  thai 
is,  who  is  to  carry  on  the  legal  existence,  the  personay  of  the  tes- 
tator. And  as,  unless  his  existence  was  continued,  there  could 
be  no  thing  or  person  from  whom  the  testamentary  dispositions 
could  derive  any  force,  or  be  of  any  efficacy,  the  institution  was 
the  all-important  part  of  the  testament.  It  was  veluti  caput  atque 
fundamentum  totius  teata/menti.  All  other  dispositions  were  ac- 
cessories to  it,  being  only  conditions  or  laws  imposed  upon  the^ 
heir.  In  the  older  law  a  peculiar  form  of  words  was  appropriated 
to  the  institution.  '  Titivs  heres  esto  *  was  the  recognised  form. 
Even  in  the  days  of  Gains  and  Ulpian  (Gai.  ii.  116, 117 ;  Ulp. 
Reg.  21),  such  expressions  as  '  Titivs  heres  sit,'  *  TitiuTa  heredem 
esse  jv^eo*  terms  of  command,  were  considered  right,  and  expres- 
sions such  as  *Titium  heredem  esse  volo,'  *  heredem  instituo* 
*  heredem  facio*  were  considered  wrong.  And  it  was  not  till  339^ 
A.D.  that  Constantine  the  Second  permitted  the  institution  to  be* 
made  in  any  terms  by  which  the  meaning  of  the  testator  could  be 
clearly  ascertained.  (C.  vi.  23.  15.)  A^ain,  in  the  older  law,  as 
everything  else  in  the  testament  derived  its  force  from  the  insti- 
tution, it  was  considered  that  the  institution  ought  to  be  put  at 
the  head  or  top  of  the  testament,  and  any  legacy  or  other  disposi- 
tion placed  before  it  was  passed  over,  and  had  no  effect.  An  ex- 
ception was  made  in  behalf  of  an  appointment  of  a  tutor  (see  Bk.  i. 
Tit.  14.  3.);  and  the  clause  in  which  the  testator  disinherited 
his  sui  heredes  was  naturally  placed  before  that  in  which  he 
instituted  testamentary  heirs.  Justinian,  as  we  shall  see  in 
Title  20.  34,  enacted  that,  provided  the  institution  appeared  in 
some  part  of  the  testament,  it  should  be  immaterial  in  what  part, 
it  might  be  placed. 
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Any  one,  as  has  been  said  above,  mi^ht  be  instituted,  and  con- 
sequently take  as  heir,  who  had  the  rights  of  a  citizen,  or  who 
as  it  was  technically  termed,  had  the  teatamenti  f actio  cv/m,  testa- 
tore,  i.e.  the  power  of  joining  with  the  testator  m  going  through 
the  ceremonies  of  the  jus  Quvritium.  As  to  the  different  grounds 
of  incapacity  to  take  under  a  will,  see  note  on  Tii  10.  6. 

If  a  person  instituted  his  own  slave,  this  was  held  to  give  the 
slave  his  liberty  by  necessary  implication.  If  he  instituted  the 
slave  of  another,  the  slave  took  the  inheritance  for  his  master's 
benefit,  provided  the  master  had  the  testa/menti  f actio  with  the 
testator ;  but  if  he  had  not,  the  institution  of  the  slave  was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a  person  who 
had  only  a  bare  property  in  a  slave,  was  not  held  to  confer 
freedom,  a  proprietaiis  domino  rnanumissus  liber  non  fit,  sed 
serous  sine  domino  est.  (Ulp.  Reg.  1. 19.)  Under  Justinian  the 
slave  became  free,  and  could  acquire  for  himself,  and  could  take  as 
heir ;  but  he  was  obliged  to  serve  as  slave  to  the  usufructuary, 
during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be  sub- 
jected, as  all  slaves  might,  to  the  torture,  to  extract  evidence  of 
his  guilt.  If  he  had  l^en  enfranchised,  he  would  have  escaped 
this,  and  thus  the  mistress  who  died  before  sentence  was  pro- 
nounced, as,  for  example,  by  suicide,  might  have  defeated  justice, 
as  against  the  slave,  unless  she  had  been  restrained  from  using  her 
power  of  enfranchising  him  by  her  testament. 

1.  Servus  aatem  a  domino  suo  1.  A  slave  instituted  heir  by  his 

heres  institutus,  si  quidem  in  eadem  master,  if  he  remains  in  the  same  con- 

causa  manserit,  fit  ex  testamento  dition,  becomes,  by  virtue  of  the  tes- 

liber  heresque  necessarius.     Si  vero  tament,  free  and  necessary  heir.    But, 

a  vivo  testatore  manumissus  fuerit,  if  his  master  has  enfraiichised  him 

suo  arbitrio  adire  heriditatem  potest,  before  dying,  he  may  at  his  pleasure 

quia  non  fit  necessarius,  cum  utrum-  accept  or  refuse  the  inheritance,  for  he 

que  ex  domini  testamento  non  con-  does  not  become  a  necessary  heirj  since 

sequitur.     Quodsi  alienatus  fuerit,  he  does  not  obtain  both  his  liberty  and 

jussu  novi  domini  adire  hereditatem  the  inheritance  by  the  testament  of  his 

debet  et  ea  ratione  per  eum  dominus  master.  ^  Blit,  if  he  has  been  alienated, 

fit  heres :  nam  ipse  alienatus  neque  he  must  enter  on  the  inheritance  at 

tiber  neque  heres  esse  potest,  etiamsi  the  command  of  his  new  master,  who 

cum  libertate  heres  institutus  fuerit :  thus  through  his  slave  becomes  the 

destitisse  etenim  a  libertatis  datione  heir  of  the  testator.  *  For  a  slave  once 

videtur  dominus,  qui  eum  alienavit.  alienated  cannot  gain  his  liberty  or 

Alienus  quoque  servus  heres  insti-  himself  take  an  inheritsuice  by  virtue 

tutus  si  in  eadem  causa  duraverit,  of  the  testament  of  the  master  who 

jussu    domini    adire    hereditatem  alienated  him,  although  his  freedom 

debet.    Si  vero  alienatus  fuerit  aut  was  expressly  given  by  the  testament ; 

vivo  testatore  aut  post  mortem  ejus,  because  a  master  who  has  alienated  his 

antequam  adeat,  debet  jussu  novi  slave,  has  shown  that  he  has  renounced 

domini  adire.    At  si  manumissus  est  the  intention  of  enfranchising  hin^  So, 

vivo  testatore  vel  mortuo,  antequam  too,  when  the  slave  of  another  Is  ap- 

adeat,  suo  arbitrio  adire  hereditatem  pointed  heir,  if  he  remains  in  slavery, 

potest.  he  must  take  the  inheritance  at  his 

master's  bidding ;  and,  if  the  slave  is 
alienated  in  the  lifetime*of  the  testa- 
tor, or  after  his  death,  bat  before  ho 


^" 
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has  aotnally  taken  the  inheritanoe,  it 
is  at  the  oommand  of  his  new  master 
that  he  most  accept  it.  But,  if  he  is 
enibranchised  during  the  lifetime  of  the 
testator,  or  after  hu  death,  and  before 
he  has  accepted  the  inheritance,  he 
may  enter  upon  the  inheritance  or  not, 
at  his  own  option. 

Gal  ii  188, 189. 

It  was  necessary  that  the  heir,  as  being  the  person  who  carried 
on  the  legal  existence  of  the  testator,  should  be  possessed  of  civil 
rights.  If,  then,  a  slave  of  the  testator  was  instituted,  as  it  was 
in  the  power  of  the  testator  to  make  him  free,  and  he  had  invested 
him  with  a  character  requiring  freedom,  this  institution  was  con- 
sidered to  involve  his  freedom.  The  slave  of  any  one  else,  if  in- 
stituted, was  only  a  channel  by  which  his  master,  if  possessed  of 
civil  rights,  acquired  the  inheritance.  (See  Bk.  i  Tit.  6.  1.)  If 
a  slave  of  the  testator  was  instituted  his  heir,  and  remained  his 
slave  at  the  time  of  the  testator's  death,  the  slave,  immediately 
upon  the  testator  dying,  became  his  heres  neceaaariiia,  that  is, 
became  his  heir  without  any  option  of  refusing  or  taking  the 
inheritance.  But  if  it  was  given  under  any  condition,  and  the 
condition  failed,  the  institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator's  death,  his  condition  at  the  time  of  his  taking 
on  him  the  inheritance  (aditio  hereditatia)  determined  for  whom 
the  inheritance  was  acquired.  If  at  that  time  he  was  a  slave,  he 
acquired  it  for  the  person  who  was  then  his  master ;  if  free,  for 
himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a  legacy,  a  mere  accessory  to  the 
inheritance,  to  revoke  which  anything  was  sufficient,  which  showed 
a  change  of  intention  on  the  part  oi  the  testator ;  but  it  did  not 
revoke  the  institution,  because  this  was  the  keystone  of  the  testa- 
ment, and  could  only  be  revoked  by  a  new  testament,  or  destruc- 
tion of  the  old  one.  ^ 

2.  Servns  alienus  post  domini  2.  The  slave  of  another  may  be  in- 

mortem  recte  heres  instituitur,  quia  stituted  heir  even  after  the  death  of 

et  cum  hereditariis  sends  est  testa-  his  master,  as  there  is  ieBicvmenHfcbCtio 

menti  f actio  :  nondum  enim  adita  with  slaves  belonging  to  an  inheritance; 

hereditas  personas  vicem  sustinet,  for  an  inheritance  not  yet  entered  on 

non  heredis  futori,  sed  defuncti,  cum  represents  the  person  of  the  dececused, 

et  ejus,  qui  in  utero  est,  servus  recte  and  not  that  of  the  futiure  heir.    Sd*, 

heres  instituitur.  too,  the  slave  even  of  a  child  in  ^e 

womb  may  be  properly  instituted  heir. 

D.  zxviii.  5.  31. 1 ;  D.  x3ndiL  5.  64. 

After  the  death  of  a  testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
deceased,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  to  the  inheritanoe. 
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and  if  a  testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  mheritance 
thus  given  him  for  the  benefit  of  that  inheritance  to  which  he 
belonged.  And  that  he  should  do  so,  it  was  not  necessary  that  the 
person  by  whose  testament  he  was  instituted  heir  should  have  tes- 
ta/mentif actio  with  the  future  heir,  but  it  was  only  necessary  that 
he  should  have  it  with  the  person  to  whose  inheritance  the  slave 
belonged. 

8.  Servns  plurium,  cnm  qoibas  8.  If  a  slave  belonging  to  several 
testament!  iactio  est,  ab  ez&aneo  masters,  with  all  of  whom  there  is 
institatus  heres,  nnionique  domi-  testcvmenii  faetiOf  is  instituted  heir  by 
norom,  onjus  jnssa  adierit,  pro  por-  a  stranger,  he  aoooires  a  proportion  of 
tione  dominii  adquirit  herecutatem.      the  inheritance  for  each  master  by 

whose  command  he  took  it^  correspond- 
ing to  the  several  interests  they  each 
have  in  him.  ^ 

D.  xxix.  2.  67,  ea 

If  the  slave  was  instituted  heir  \>y  one  of  his  masters,  then, 
if  this  master  expressly  gave  him  his  freedom,  he  became  the 
heres  necessarivs  of  the  master  instituting  him,  and  free ;  a  due 
proportion  of  the  price  at  which  he  was  valued  being  paid  to  each 
of  his  other  masters.  But  if  his  liberty  was  not  expressly  given 
him,  the  share  which  the  testator  had  in  him  accrued  proportion- 
ately to  all  those  of  his  masters  by  whose  orders  he  entered  on 
the  inheritance.     (See  Tit.  7.  4  of  this  Book.) 

4.  Et  imum  hominem  et  plores  4.  A  testator  may  appoint  one  heir 
in  infinitum,  quot  qais  velit,  heredes  or  several,  the  number  being  quite 
facere  licet.                                            unrestricted. 

5.  Hereditas  plerumque  divi-  5.  An  inheritance  is  generally  di- 
ditur  in  duodecim  uncias,  qu»  assis  vided  into  twelve  ounces,  compre- 
appellatione  continentur.  Habent  bended  together  under  the  term  of  an 
autem  et  hsB  partes  propria  nomina  <w,  and  each  of  these  parts,  from  the 
ab  imcia  usque  ad  assem,  ut  puta  ounce  to  the  of,  has  its  peculiar  name, 
hsBC :  imcia,  sextans,  quadnms,  viz.  uncuij  sextdnSj  quadrana.  triens^ 
triens,  quincunx,  B3mis,  septunx,  giuineunXf  MemiSy  s^ptunz,  bes,  dodranSy 
bes,  docbrans,  dextons,  deunx,  as.  aextan$,  deunx^  as.  But  it  is  not 
Non  autem  utique  duodecim  imcias  necessary  that  there  should  be  always 
esse  oportet.  l^am  tot  uncisB  assem  twelve  ounces,  for  an  as  may  consist  of 
efficiunt,  quot  testator  voluerit,  et  as  many  ounces  as  the  testator  pleases, 
si  unum  tantum  quis  ex  semisse  If,  for  example,  a  man  names  but  one 
verbi  gratia  heredem  scripserit,  heir,  and  appoints  him  ex  «emtMe,  ie. 
totus  as  in  semisse  erit :  neque  the  heir  of  six  parts,  then  these  six 
enim  idem  ex  parte  testatus  et  ex  parts  will  make  up  the  whole  as;  for 
parte  intestatus  decedere  potest,  nisi  no  one  can  die  partly  testate  and 
sit  miles,  cujus  sola  voluntas  in  partly  intestate,  except  a  soldier, 
testando  spectatur.  Et  e  contrario  whose  intention  in  making  his  testa- 
potest  quis  in  quantascumque  volue-  ment  is  alone  regarded.  Conversely) 
ritplurimas  uncias  suamhereditatem  a  testator  may  divide  the  inheritcmce 
dividere.  into  as  many  ounces  more  than  twelve 

as  he  thinks  proper. 

D.  xxviL  5.  50*  2 ;  D.  xxviii.  5.  18.  1  e^  seq. ;  D.  xxix.  1.  6. 

In  making  a  testament,  where  the  testator  wished  to  give 
different  shares  to  his  heirs,  the  singular  system  referred  to  in  the 
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text  wa8  often  adopted.  The  testator  did  not  give  a  fifth,  a 
fourth,  &c.,  to  each  heir,  but  gave  so  many  parts,  e.g.  five  or  four 
parts  to  one  heir,  and  so  many  more  to  another.  The  number  of 
parts  given  to  each  was  added  up,  and  the  total  formed  the  num- 
ber of  which  these  parts  were  taken  to  be  a  fraction.  For  in- 
stance, if  a  testator  gave  to  A  five  parts,  to  B  six,  and  to  C  two, 
the  whole  number  amounting  to  thirteen,  A  took  five-thirteenths, 
B  six-thirteenths,  and  C  two-thirteenths. 

So  far  all  was  simple,  but  a  greater  complication  was  introduced 
by  adopting,  conjointly  with  this  calculation  of  parts,  a  mode  of 
reckonmg  derived  from  the  familiar  measure  of  the  cw,  or  pound 
weight,  and  its  division  into  twelve  ounces.  The  hereditas  was 
considered  to  be  represented  by  the  as,  and  the  parts  by  the 
ounces.  But  the  testator  had  the  power  of  determining  how 
many  ounces  there  should  be  in  this  imaginary  pound.  In  the 
instance  above  given  the  as  contains  thirteen  uncice.  But  sup- 
posing the  testator  assigned  a  certain  number  of  parts  to  some  of 
his  heirs,  and  not  to  others,  as,  to  A  five  parts,  to  B  six  parts,  and 
then  made  C  a  co-heir,  but  without  assigning  him  any  number  of 
parts,  the  law  supposed  the  testator  to  have  divided  his  pound 
into  twelve  ounces  as  the  standard  number,  and  gave  the  heir  to 
whom  no  number  of  parts  was  assigned  such  a  number  as  made  up 
the  as.  In  this  instiance,  therefore,  C  would  have  one  ounce  or 
part.  But  if  the  whole  number  of  parts  expressly  given  exceeded 
twelve,  then  the  testator  was  supposed  to  have  been  measuring  out 
his  inheritance  by  the  double  as  (dupondiua),  and  the  heir  to 
whom  no  express  number  was  given  took  the  number  of  parts 
wanting  to  make  up  twenty- four.  If  the  parts  expressly  given  ex- 
ceeded twenty-four,  then  the  tripondius,  containing  thirty-six 
ounces,  was  the  measure,  and  so  on.  The  testator  never  died  only 
partly  testate ;  for  whatever  he  gave  was  taken  to  make  up  the 
whole  inheritance.  If  his  testament  only  disposed  of  a  portion  of 
his  property  in  the  way  mentioned  in  the  text,  viz.  by  his  only 
giving  six  ounces  (seTnis)  to  his  heir,  and  his  instituting  only  one 
heir,  six  was  considered  to  be  the  number  of  ounces  he  wished  to 
have  in  the  as,  and  therefore  he  died  testate  as  to  all  his  property. 
If  he  did  not  use  any  expression  referring  to  the  parts  of  an  as, 
but  gave  his  heir  specific  things,  having  other  property  besides, 
what  he  did  give  was  considered  to  represent  what  he  did  not  give  ; 
as,  for  instance,  if  a  man  possessed  large  estates,  and  made  A  his 
heir,  giving  him  one  farm,  and  named  no  other  heir,  A  took  all 
his  property :  for  this  one  farm  was  taken  to  be  a  description  of 
the  whole. 

The  as  was  thus  divided :  unda,  one  ounce ;  sextans,  one- 
sixth  of  an  as,  or  two  ounces ;  qtuadrans,  one-fourth,  or  three 
ounces ;  trienSy  one-third,  or  four  ounces ;  quincunx,  five  ounces ; 
semis,  one-half,  or  six  ounces;  septunx,  seven  ounces;  bes, 
contracted  from  bis  triens,  eight  ounces;   dodra^tis,  contracted 

from  de  quadrans,  the  as  minus  a  quadrans,  nine  ounces ;  dex- 

o 
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tanSj  contracted  from  de  sextans,  ten  ounces  ;  and  deunx,  eleven 
ounces. 

6.  Si  plures  instituantur,  ita  6.  If  several  heirs  are  appointed, 
demum  partium  distributio  neoes-  it  la  not  necessary  that  the  testator 
saria  est,  si  nolit  testator  eos  should  specify  their  several  shares, 
ex  eequis  partibus  heredes  esse :  unless  he  intends  that  they  should 
satis  enim  constat,  nullis  partibus  not  take  in  equal  portions.  For  if 
nominatis,  aequis  ex  partibus  eos  he-  no  division  is  made,  the  heirs  clearly 
redes  esse.  JPartibus  autem  in  quo-  take  equal  portions.'  But  if  the  shares 
rundam  personis  expressis,  si  quis  of  some  should  be  specified^  and 
alius  sine  parte  nominatus  erit,  si  another  be  named  heir  without  having 
quidem  aliqua  pars  assi  deerit,  ex  ea  any  portion  assigned  him,  he  will  take 
parte  heres  fit,  et  si  plures  sine  parte  the  traction  that  may  be  wanting  to 
scripti  sunt,  omnes  in  eadem  parte  make  up  the  <u.  And  if  several  are 
concurrent.  Si  vero  totus  as  com-  instituted  heirs  without  having  anv 
pletus  sit,  in  partem  dimidiam  vo-  portion  assigned  them,  they  \nll  all 
cantur  et  ille  vel  ill!  omnes  in  alteram  divide  this  remaining  fraction  among 
dimidiam.  Nee  interest,  primus  an  them.  But,  if  the  whole  as  is  given 
medius  an  novissimus  sine  parte  among  those  whose  parts  are  specified, 
scriptus  sit :  ea  enim  pars  data  in-  and  there  is  then  no  fraction  left,  then 
tellegitur,  qase  vacat.  they  whose  shares  are  not  specified 

take  one  moiety,  and  he  or  they  whose 

shares  are  specified  the  other  moiety. 

It   is   inmiaterial    whether    the   heir 

*  whose  share   is  not    specified    holds 

the  first,  middle,  or  last  place  in  the 
institution ;  it  is  always  the  part  not 
specifically  given  that  is  considered  to 
belong  to  nim. 
D.  xxviii.  6.  9.  12 ;  D.  xxviii.  5.  17 ;  D.  xxviii.  5.  20. 

From  this  paragraph  we  may  add  one  more  detail  of  the  system 
pursued  in  calculating  the  parts  of  the  inheritance.  If  the  number 
of  parts  expressly  given  amounted  exactly  to  twelve,  and  there 
was  an  heir  instituted  to  whom  no  parts  were  given,  the  dupon- 
dius  was  taken  as  the  standard,  and  this  heir  to  whom  no  parts 
were  given  took  twelve  out  of  twenty-four. 

7.  Yideamus,  si  pars  aliqua  7.  Let  us  inquire  how  we  ought  to 
vacet  nee  tamen  quisquam  sine  parte  decide  in  case  a  part  remains  unap- 
heres  institutus  sit,  quid  juris  sit  ?  propriated,  and  yet  each  heir  has  his 
Yeluti  si  tres  ex  quartis  partibus  portion  assigned  him :  as,  if  three 
heredes  scripti  sunt.  Et  constat,  should  be  instituted  and  the  inherit- 
vacantem  partem  singulis  tacite  pro  ance  divided  into  four  parts.  It  is 
hereditaria  parte  accedere  et  perinde  clear,  in  this  case,  that  the  imdisposed 
haberi,  ac  si  ex  tertiis  partibus  part  would  be  divided  among  them  in 
heredes  scripti  essent :  et  ex  diverse  proportion  to  the  share  given  to  each, 
si  plus  asse  in  portionibus  sit,  tacite  and  it  would  be  exactly  as  if  each  had 
singuUs  decrescere,  ut,  si  verbi  gratia  had  a  third  part  assigned  him.  And 
quattuor  ex  tertiis  pajrtibus  heredes  (conversely),  if  heirs  are  instituted 
scripti  sint,  perinde  habeantur,  ac  si  with  such  portions  as  in  the  whole  to 
unnsquisque  ex  quarta  parte  scriptus  exceed  the  as,  then  each  heir  must 
fuisset.  suffer  a  proportionate  diminution ;  for 

example,  if  four  are  instituted,  and 
the  inheritance  divided  into  three 
parts,  this  would  be  the  same  as  if  each 
of  the  written  heirs  had  been  given  a 
fourth  only. 
D.  xxviiL  5. 13.  2  et  seq. 
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8.  Et  si  plures  uncise  quam  duo-  8.  If  more  than  twelve  ounces  are 
decim  distributee  sunt,  is,  qui  sine  bequeathed,  then  he  who  is  instituted 
parte  institutus  est,  quod  dipondio  witnout  any  prescribed  share  shall 
deest,  habebit :  idemque  erit,  si  have  the  amount  wanting  to  complete 
dipondius  ezpletus  sit.  Quae  onmes  the  second  <u ;  and  so,  if  all  the  parts 
partes  ad  assem  postea  revocantur,  of  the  second  a«  are  aLreiebdy  bequeathed, 
quam  vis  sint  plunum  unciarum.  he  shall  have  the  amount  necessary  to 

make  up  the  third  a«.  But  all  these 
parts  are  afterwards  reduced  to  one 
single  aSy  however  great  may  be  their 
nimiber  of  oimces. 

D.  xzviii.  6.  18. 

The  concluding  sentence  of  the  section  means,  that  though,  for 
the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to  the  du- 
pondius  or  tripondius,  yet  we  must  always  consider  the  as  as 
representing  the  inheritance.  For  example,  to  be  quite  correct, 
we  must  make  15-24ths  into  7 J-12ths,  so  that  the  portions  of  the 
inheritance  may  be  expressed  with  reference  to  the  twelve  uncioB 
of  the  as. 

9.  Heres  et  pure  et  sub  con-  9.  An  heir  may  be  instituted  sim- 
dicione  institui  potest.  Ex  certo  ply  or  conditionally,  but  not  from  or 
tempore  aut  ad  certum  tempus  non  to  any  certain  period  ;  as  '  after  five 
potest,  veluti  *post  quinquennium  years  from  my  death,'  or  'from  the 
quam  moriar '  vel '  ex  kalendis  illis '  calends  of  such  a  monlli,'  or  *  until  the 
aut  *  usque  ad  kalendas  illas  heres  calends  of  such  a  month*.  The  term 
esto ' :  diem<^ue  adjectum  pro  super-  thus  added  is  considered  a  superfluity, 
vacuo  haben  placet  et  perinde  esse,  and  the  institution  is  treatea  exactly 
ac  si  pure  heres  institutus  esset.  as  if  unconditional 

D.  xxviii.  5.  34. 

The  first  part  of  this  paragraph  must  be  understood  as  refer- 
ring to  heirs  other  than  sui  heredes.  If  a  suvs  heres,  or  at  any 
rate  if  a  filius,  was  instituted  sub  conditioner  unless  the  fulfil- 
ment of  the  condition  was  within  his  own  power,  the  testament 
was  null.     (D.  xxviii.  5.  4.  pr.) 

If  the  institution  was  conditional,  all  those  rights  which  other- 
wise would  date  from  the  death  of  the  testator,  dated  from  the 
accomplishment  of  the  condition.  When  the  condition  was  accom- 
plishea,  the  heir  entered  on  the  inheritance,  and  then  by  this  aditio 
(not  by  the  accomplishment  of  the  condition)  his  rights  were 
^rried  back  to  the  time  when  the  testator  died.  Heres  quandoque 
adeundo  hereditatem  jam  tvmc  a  morte  successisse  defuncto  in- 
tellegitur,  (D.  xxix.  2.  54.)  Until  the  heir  entered  the  inherit- 
ance was  said  jacere,  to  be  in  abeyance.  But  the  rule  that  aditio 
has  a  retrospective  effect  is  qualified  by  another  rule  already  men- 
tioned, that  an  inheritance  in  abeyance  represents  the  person  of 
the  deceased  testator,  not  of  the  future  heir.     (See  par.  2.) 

There  are  two  rules  of  Roman  law,  which  deserve  attention,  as 
illustrating  how  completelv  succession  was  regarded  as  the  transfer 
of  the  whole  persona  of  the  deceased.  It  was  a  rule  of  law  that 
a  person  could  not  die  partly  testate  and  partly  intestate  ;  if 
his  testament  was  valid  at  all,  his  he  redes  ab  intestato  were  en- 

o  1 
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tirely  excluded.  It  was  also  a  rule  of  law,  that  a  person  who  once 
became  heir,  could  not  cease  to  be  heir.  Thus  we  have  seen  (par. 
5)  that  if  there  was  a  single  heir,  and  he  was  instituted  for  six 
ounces,  he  took  the  whole  inheritance  ;  for  the  testator  could  not 
die  testate  as  to  six  ounces  and  intestate  as  to  the  remaining  six. 
Again,  if  a  person  was  instituted  heir  from  a  certain  time,  there 
would  be  no  one  but  the  heredea  ah  intestato  to  take  in  the  mean- 
time, and  they  must  cease  to  be  heirs  when  the  time  arrived  ;  if 
the  institution  was  to  take  effect  only  up  to  a  certain  time,  the 
instituted  heir  would  cease  to  be  heir  at  the  expiration  of  the 
time,  and  the  heredea  ah  intestato  would  then  take  the  inherit- 
ance. Such  an  institution  would  have  offended  against  the  second 
rule  we  have  just  mentioned,  viz.  that  a  person  who  had  once  been 
heir  could  not  cease  to  be  heir  (D.  xxviii.  5.  88),  whence  the  adage 
semel  herea  semper  heres ;  for  in  the  first  case  the  keredes  ah  intes- 
tato^ in  the  second  the  instituted  heir,  would  cease,  at  the  end  of  a 
certain  time,  to  be  heir.  But  if  the  institution  was  conditional, 
the  heredes  ab  intestato  did  not  take  until  the  condition  was  ful- 
filled, and  were  excluded  by  the  possibility  which  existed  at  every 
moment  of  time  that  the  testamentary  heir  would  be  able  to  enter 
on  the  inheritance  by  the  condition  being  accomplished.  (D. 
xxix.  2.  39.) 

The  text  speaks  of  certv/m  tern/pus ;  if  the  time  only  was  un- 
certain, if  the  event  was  one  that  must  happen  at  some  time,  as  that 
B  should  die,  but  the  time  of  its  happening  was,  as  in  this  case, 
uncertain,  and  the  testator  said,  *  Let  A  oe  my  heir  from  the  date  of 
B  s  death,'  this  would  operate  to  make  the  institution  conditional. 
Diesincertus  conditionemin  testamento  facit,  (D.  xxxv.  1.  75.) 
It  would  be  uncertain  whether  A  would  outlive  B  ;  but  if,  during 
A's  lifetime,  B  died,  which  he  might  at  any  moment,  the  condition, 
viz.  that  A  should  outlive  him,  would  be  accomplished,  and  this 
possibility  excluded  the  heredes  ab  intestato. 

A  soldier  might  make  his  testament  ex  certo  tempore  or  ad 
certum  tempws  (D.  xxix.  1.  41.  pr.),  and  might  die  partly  testate 
and  partly  intestate.     (See  par.  5.) 

10.    Impossibilis  condioio  in  in-  10.  An  impossible  condition  in  the 

stitntionibus  et  legatis  neo  non  in  institution  of  heirs^  gift  of  legacies, 
fideicommissis  et  libertatibus  pro  creation  of  fideicorn/missa^  and  gifts  of 
non  scripto  habetur.  freedom,  is  considered  as  not  inserted 

at  all. 

D.  xxviii.  7.  1. 

That  the  institution  was  regarded  as  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  by  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
consequent  favour  with  which  the  law  regarded  any  means  of 
treating  a  will  as  valid.  An  obligation  containing  an  impossible 
condition  would  be  void.     (Bk.  iii.  Tit.  19.  11.) 

Possibilis  est  quce  per  rerv/m  naturam  admitti  potest :  im- 
possibilis  quce  non  potest.   (Paul.  Sent,  iii.  4.  2.  1.)  But  a  thing 
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contrary  to  law,  or  to  boni  mares,  was  considered  as  impossible 
as  if  it  was  impossible  per  rerum  naturam,  (Paul.  Sent  iii.  4. 
2 ;  D.  xxviii.  7.  14.) 

11.  Si  plures  oondiciones  insti-  11.  When  several  conditions  are 
tutioni  adsoripte  sunt,  si  quidem  attached  to  the  institution,  if  they  are 
conjunctim,  ut  puta  '  si  illud  et  placed  in  the  conjunctive,  as,  '  if  this 
illud  factum  erit,'  omnibus  paren-  thing  and  that  thing  are  done,'  all  the 
dum  est:  si  separatim,  veluti  'si  conations  must  be  complied  with, 
illud  aut  illud  factum  erit,*  oui-  But,  if  the  conditions  are  placed  in 
libet  obtemperare  satis  est.  the  alternative,  as  'if  this  or  that  is 

done,'  it  will  be  sufficient  to  comply 
with  any  one. 

D.  xxviii  7.  5. 

12.  Hi,  quos  numquam  testator  12.  A  testator  may  institute  per- 
vidit,  heredes  institui  possunt,  veluti  sons  his  heixfi  whom  he  has  never 
si  fratris  fiHos  peregri  natos  igno-  seen,  as,  his  brother's  sons,  bom  in 
rans,  qui  essent,  heredes  instituerit :  a  foreign  country,  and  unknown  to  him ; 
ignorantia  enim  testantis  inutilem  for  the  want  of  this  knowledge  will 
ingtitutionem  non  facit.  not  make  the  institution  void. 

C.  vL  24.  IL 


Tit.  XV.    DE  VULGARI  SUBSTITUTIONE. 

Potest  autem  quis  in  testamento  A  man  by  testament  may  appoint 

8U0  plures  gradus  heredum  facere,  several  degrees  of  heirs;  as,  for  in- 

ut  puta  'si  ille  heres  non  erit,  ille  stance,  'if  so  and  so  will  not  be  my 

heres  esto  *  :  et  deinceps,  in  quan-  heir,  let  so  and  so  be  my  heir '.    And 

tum  velit,  testator  substituere  potest  so  on  through  as  many  substitutions 

et  novissimo  loco  in  subsidium  vel  as  he  shall  think  proper. .  He  may 

servum  necessarium  heredem  insti-  even,  in  the  last  place,  and  as  an  ulti- 

tuere.  mate  resource,  mstitute  a  slave  his 

necessary  heir. 

Gai.  iL  174 ;  D.  xxviii  6.  96.  pr. 

Substitution  was  really  a  conditional  institution.  If  A  is  not 
my  heir,  if,  for  instance,  he  dies  before  me,  I  appoint  B.  The 
extent  to  which  substitution  was  carried,  was  owing  to  the  import- 
ance attached  to  dyin^  testate  ;  and  partly  also,  in  the  time  of  the 
emperors,  to  the  wish  to  guard  against  the  operation  of  the  lex 
Julia  et  Papia,  which  created  numerous  causes  of  incapacity  to 
take  under  a  testament,  and  gave  the  shares  of  those  instituted, 
but  incapable  of  taking,  as  caducay  to  those  named  in  the  testa- 
ment who  were  married  and  had  children,  and,  if  there  were  no 
such  persons,  to  the  cerariumy  or  public  treasury.  As  the  effect  of 
the  lex  Julia  et  Papia  cannot  be  discussed  without  taking  legacies 
into  consideration,  a  detailed  account  of  the  two  laws  known  by 
this  name  is  deferred  till  we  reach  the  20th  Title.  By  substitu- 
tion, that  which  under  these  laws  was  a  caducum  went  to  the 
substituted  heir,  if  qualified  to  take,  and  did  not  follow  the  course 
of  devolution  which  these  laws  prescribed. 
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This  kind  of  substitution  is  termed  vulgaris,  as  opposed  to 
subatitutio  pupillaria,  the  subject  of  the  next  Title. 

1.  Et  plures  in  iiniuB  locum  pos-  L  A  testator  may  substitute  several 

sunt  substitui,  vel  unus  in  plurium,  in  the  place  of  one,  or  one  in  the  place 
Tel  singuli  singtdis,  vel  invioem  ipsi,  of  several,  or  one  in  the  place  of  each 
qui  heredes  instituti  sunt.  one,  or  he  may  substitute  the  instituted 

heirs  themselves  reciprocally  to  one 

another. 

Gai.  ii.  175  ;  D.  xxviii.  6.  36.  1. 

Three  advantages  which  co-heirs  gained  by  being  substituted 
to  each  other  are  to  be  noticed:  (1)  If  any  one  instituted  heir 
died  before  the  testator,  or  refused  to  take  his  share  of  the  inherit- 
ance, his  share  was,  in  fact,  undisposed  of.  But  as  the  testator 
was  always  supposed  to  have  disposed  of  his  whole  estate  if  he 
disposed  of  any  part,  this  share  was  divided  among  all  those  who 
entered  on  the  inheritance  in  proportions  corresponding  to  the 
share  given  them  by  the  will.  Their  claim  to  this  was  called  the 
jus  accrescendi.  But  a  testator  sometimes  produced  nearly  the 
same  effect  as  the  law  would  have  produced  for  him,  by  substituting 
the  heirs  who  entered  on  the  inheritance  in  the  place  of  those  who 
did  not,  thus  preventing  any  share  from  becoming  vacant.  The 
effect  was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part,  which 
required  to  be  expressly  entered  on  :  whereas,  if  instituted  heirs 
once  entered  on  the  share  given  them  by  the  testament,  they  could 
not  decline  accepting  any  further  portion  which  devolved  on  them 
by  the  jt6«  accresceriai,  (D.  xxix.  2. 35.  pr.)  (2)  Surviving  co-heirs 
might  possibly  gain  by  not  having  to  share  with  the  representatives 
of  deceased  heira  The  representatives  of  an  instituted  heir  who  died 
after  entering  on  the  inheritance  received  his  portion  of  the  share 
of  a  co-heir  subsequently  renouncing.  But  if  the  co-heirs  were 
substituted  to  each  other,  then  only  those  living  at  the  time  when 
the  choice  of  entering  on  the  vacant  share  was  offered  them,  took 
by  substitution  (D.  xxviii.  6.  23  ;  D.  xxviii  5.  59.  7),  the  benefit 
of  substitution,  like  that  of  institution,  being  personal ;  and  the 
representatives  of  a  co-heir  who  had  died  after  entering,  but  before 
he  had  accepted  the  benefit  of  substitution,  would  lose  what,  under 
the  jus  accrescendi,  would  come  to  them.  (D.  xxviii.  6.  45.  1.) 
(3)  The  laws  known  under  the  joint  name  of  the  lex  Julia  et 
Papia  Poppcea  (a.d.  9),  had,  while  in  force,  given  a  further  reason 
for  this  mode  of  mutually  substituting  the  heirs  to  each  other,  a& 
under  their  provisions  some  persons  could  take  what  was  given 
them,  but  could  not  claim  caduca.  By  substitution,  an  heir  in- 
capable of  claiming  a  caducuTn  under  these  laws  might  take  it  as 
substituted  heir.  For  the  mode  in  which  these  laws  operated,  see 
note  on  Tit.  20.  8. 

It  is  easy  to  understand,  that  where  there  were  more  than 
two  persons  instituted,  the  devolution  might  not  be  the  same  by 
substitution  and  by  the  jius  accrescendi.     Supposing  A,  B,  and  & 
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were  all  instituted  heirs,  and  B  substituted  to  A,  and  then  D  sub- 
stituted to  B ;  if  A  and  B  died,  by  B  being  substituted  to  A  the 
shares  of  A  and  B  would  both  go  to  D ;  but  by  the  jus  accrescendi 
(i.e.  supposing  B  had  not  been  substituted  to  A)  the  share  of  A 
would  have  been  vacant,  and  would  have  been  divided  between 
D  and  C. 


2.  Et  si  ex  disparibus  partibus 
heredes  scriptos  invioem  substitnerit 
et  Dullam  mentionem  in  substitu- 
tione  habuerit  partium,  eas  videtur 
partes  in  substitutione  dedisse,  quas 
in  institutione  expressit :  et  ita  divus 
Pius  rescripsit. 


2.  If  a  testator,  having  instituted 
several  heirs  with  unequal  shares, 
substitutes  them  reciprocaUy  the  one 
to  the  other,  and  makes  no  mention 
of  the  shares  they  are  to  have  in  the 
substitution,  he  is  considered  to  have 
given  the  same  shares  in  the  substitu- 
tion which  he  gave  in  the  institution ; 
thus  the  Emperor  Antoninus  decided 
by  rescript. 


C.  vi.  26.  1. 


If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
necessity  that  they  should  be  the  same  shares  as  those  they  were 
said  to  take  by  institution. 


3.    Sed    si    institute   heredi    et  3.  If  a  co-heir  la  substituted  to  any 

coheredi  suo  substitute  dato  alius    instituted  heir,  and  a  third  person  to 
substitutus  fuerit,  divi  Severus  et    that  co-heir,  the  Emperors   Severus 


Antoninus  sine  distinctione  rescrip 
serunt,  ad  utramque  partem  sub 
stitutum  admitti. 


and  Antoninus  have  by  rescript  de- 
cided that  this  third  person  shall  be 
admitted  to  the  portions  of  both  with- 
out distinction. 

D.  xzviii.  6.  41,  pr. 


A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B  to 
A,  and  to  B  he  substitutes  C.  Supposing  neither  A  nor  B  takes 
the  inheritance,  C  will  take  the  part  of  each,  utrwrnque  partem, 
and  will  take  it  without  any  distinction  (sine  distinctione)  as  to 
what  was  the  order  in  which  the  testament  was  drawn  up,  or 
whether  it  is  A  or  B  that  first  dies  or  refuses  or  becomes  incapable 
of  taking  the  inheritance.  How  he  would  take  the  part  of  B  is 
clear  enough ;  but  if  B  died  or  refused  the  inheritance  before  A, 
how  would  C  take  As  share  ?  He  did  so  by  the  rule  substitutus 
substituto  censetur  substitutus  institute ;  the  person  substituted 
to  the  substitute  is  considered  substituted  to  the  instituted  heir ; 
C  is  substituted  to  B,  who  is  substituted  to  A,  and  therefore  C  is, 
by  what  was  termed  a  tacita  substitution  substituted  to  A,  and 
takes  his  part. 

4.  Si  servum  alienum  quis  pa-  4.  If  a  testator  institutes  the  slave 

tremfamilias     arbitratus,     heredem  of  another  his  heir,  under  the  mis- 

scripserit  et,   si-heres    non    esset,  apprehension  that  this  slave  is  a  j^a^er- 

MflBvium  ei  substitnerit  isque  servus  familias,  and,  to  provide  for  the  case 

iussu  domini    adierit    hereditatem,  of  this  person  not  becoming  his  heir, 

Maevius  in  partem  admittitur.     lUa  substitutes  Msvius  in  his  place :  then, 

enim  verba  *si  heres  non  erit*  in  if  that  slave  should  afterwards  enter 
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eo  quidem,  quern  alieno  juri  sub-  upon  the  inheritanoe  at  the  oommand 
jectnm  esse  testator  scit,  sic  aooi-  of  his  master,  the  substituted  person, 
piuntur  :  si  neque  ipse  heres  erit  MsBvius,  would  be  admitted  to  a  part 
neque  alium  heredem  effeoerit :  in  For  the  words,  '  if  he  does  not  become 
eo  vero,  quem  patremfamilias  esse  my  heir,'  in  the  case  of  a  person  whom 
arbitratur,  illud  significant :  si  here-  the  testator  knew  to  be  under  the 
ditatem  sibi  eive,  cujus  juri  postea  dominion  of  another,  are  taken  to 
subjeotus  esse  coeperit,  non  adqui-  mean,  if  he  neither  becomes  heir  him- 
sierit.  Idque  Tiberius  CsBsar  in  per-  self,  nor  causes  another  to  be  heir ; 
sona  Parthenii  servi  sui  oonstituit.    but  in  the  case  of  a  person  whom  the 

testator  supposed  to  be  apator/omiluM, 
the  words  mean,  ^if  the  heir  acauires 
the  inheritance  neither  for  himself  nor 
for  him  to  whose  dominion  he  after- 
wards becomes  subject'.  This  was 
decided  by  Tiberius  Cflssar  in  the  case 
of  his  own  slave  Parthenius. 

D.  xxviiL  5.  40,  41. 

The  va/rs  which  each  took  was  one-half.  (Theoph.  Pa/r.) 
That  each  should  take  half  in  such  a  case  was  a  mere  arbitrary 
regulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equity  of  the  case.  It  seemed  hard  that  the 
master  of  the  slave  should  lose  all  benefit  from  the  institution, 
when  the  words  of  the  testament  gave  him  the  whole  inheritance, 
and  hard  that  the  instituted  heir  should  take  nothing,  when  the 
master  of  the  slave  w.as  profiting  by  a  mistake  of  the  testator. 
Accordingly  Tiberius  decided  that  each  should  have  half. 

Tit.  XVI.    DE  PUPILLARI  SUBSTITUTIONE. 

Liberis  sms  impuberibus,  quos  A  testator  can  substitute  an  heir 
in  potestate  quis  habet,  non  solum  in  place  of  his  children,  under  the 
ita,  ut  supra  diximus,  substituere  age  of  puberty,  and  in  his  power, 
potest,  id  est  ut,  si  heredes  el  non  not  only  in  the  manner  we  have  just 
extiterint,  alius  ei  sit  heres,  sed  eo  mentioned,  namely,  by  appointing 
amplius  ut  et,  si  heredes  ei  eztite-  some  other  person  his  heir  in  case 
rint  et  adhuc  impuberes  mortui  fue-  his  children  do  not  become  his  heirs, 
rint,  ait  eis  aJiquis  heres.  Veluti  si  but  also,  if  they  do  become  his  heirs, 
quis  dicat  hoc  modo :  '  Titius  filius  but  die  under  the  age  of  puberty,  he 
meus  heres  mihi  esto :  si  filius  mens  may  substitute  another  heir ;  as,  for 
heres  mihi  non  erit,  si.ve  heres  erit  example,  if  any  one  says, '  Let  Titius, 
et  prius  moriatur,  quam  in  suam  my  son,  be  my  heir,  and,  if  he  should 
tutelam  venerit  (id  est  pubes  faotus  not  become  mv  heir,  or,  becoming  my 
sit),  tunc  Seius  heres  esto'.  Quo  heir,  c^ould  die  before  he  comes  to 
casu  si  quidem  non  extiterit  heres  be  his  own  master,  Le.  before  he 
filius,  tunc  substitutus  patri  fit  arrives  at  puberty,  let  Seius  be  my 
heres  :  si  vero  extiterit  heres  filius  heir '.  In  this  case,  if  the  son  does 
et  ante  pubertatem  decesserit,  ipsi  not  become  the  heir,  the  substituted 
filio  fit  heres  substitutus.  Nam  heir  is  heir  to  the  father ;  but,  if  the 
moribus  institutum  est,  ut,  ciun  ejus  son  becomes  heir,  and  then  dies  under 
sBtatis  sunt,  in  qua  ipsi  sibi  testa-  the  age  of  puberty,  the  substituted 
mentuni  facerenonpossunt,parentes  heir  is  then  heir  to  the  son.  For  ous- 
els faciant.  tom  has  established  that  ascendants 

may  make  testaments  for  their  chil- 
dren who  are  not  of  an  age  to  make 
testaments  for  themselves. 

Gal  u.  179,  180. 
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A  child  under  the  age  of  puberty  might  be  aui  jtnriSy  and  so 
have  the  legal  right  to  make  a  testament;  his  status  might 
be  such  as  to  give  him  the  testamenti  factiOy  but  he  would  not 
have  the  power  of  exercising  his  right  to  make  a  testament, 
according  to  the  distinction  between  a  right  and  the  power  of 
availing  oneself  of  the  right,  so  often  met  with  in  Roman  law. 
If  this  child,  then,  died  before  attaining  fourteen  years,  he  would 
necessarily  die  intestate,  which  in  Roman  eyes  was  so  great  a 
misfortune  for  any  one,  that  the  father  of  the  child  was  permitted 
to  make  the  child's  testament,  but  only  as  a  part  of,  and  as  accessory 
to,  his  own.  The  right  to  make  a  child's  testament  depended  on 
the  possession  of  the  patria  potestas,  and  could  only  be  exercised 
with  regard  to  those  children  who  were  in  the  father  s  power. 

In  the  words  sijilivs  yneus  heres  mihi  man  erit,  sive  heres  erit 
et  prius  moriatv/r,  we  have  an  instance  both  of  the  vulgar  and  the 
pupillary  substitution.  It  was  long  a  vexed  question  among  the 
jurisprudents  (Cic.  de  Orat,  i.  39.  57),  whether,  if  one  only  was 
expressed,  the  other  was  implied ;  whether,  for  instance,  if  the 
words  sijilius  meus  heres  rami  non  erit  stood  alone,  and  the  child 
became  heir  but  died  under  the  age  of  puberty,  the  substituted 
heir  would  take  as  if  he  had  been  substituted  by  vulgar  sub- 
stitution. Marcus  Aurelius  terminated  the  doubt  by  deciding 
that  each  substitution  implied  the  other  (D.  xxviiL  6.  4),  so  that, 
when  the  son  was  instituted  heir,  the  person  substituted  to  him 
by  pupillary  substitution  was  considered  as  substituted  to  him  by 
vulgar  substitution;  and  conversely,  the  person  substituted  by 
vulgar  substitution  was  considered  as  substituted  by  pupillary 
substitution,  unless,  in  either  case,  the  testator  had  expressed  a 
wish  to  the  contrary. 

1.  Qua   ratione    ezoitati,  etiam  L  Guided  by   this    principle,  we 

oonstitationem  in  nostro  poBuimus  have  also  inserted  a  constitution  in  our 

codioe,  qua  prospectum  est,  ut,  si  code,  which  provides  that,  if  a  man 

mente    oaptos    habeant    filios    vel  has  children,  grandchildren,  or  great- 

nepotes  vel  pronepotes  cujuscumque  grandchildren,  out  of  their  right  minds, 

sezus    vel    gradus,  liceat    els,   etsi  of  whatever  sex  or  degree,  he  may, 

puberes  sint,  ad  exemplum  pupillaris  although  they  have  attained  the  age  of 

substitutionis  certas  personas  sub-  puberty,  substitute  certain  persons  as 

stituere:     sin    autem    resipuerint,  neirs  in  place  of  such  children,   on 

eandem  substitutionem  infirmari,  et  the  analogy  of  pupillary  substitution, 

hoc  ad  exemplum  pupUlaris  substi-  But  if  they  regain  their  reason,  the 

tutionis,    quBB,    postquam    pupillus  substitution  becomes  void,  on  the  ana- 

adoleverit,  infirmatur.  logy  of  pupillary  substitution,  which 

ceases  to  operate  when    the    minor 

attains  to  puberty. 

C.  vi  26.  9 ;  D.  xxviii.  6.  14. 

This  kind  of  substitution  is  termed  by  the  commentators  quasi- 
pupillams  or  exemplaris,  because  made  ad  exemplum  pupillaris 
suostitutioTiis.  The  power  here  given  differs  from  that  of  making 
a  child's  testament  in  two  points :  (1)  it  could  be  made  by  any 
ascendant,  whether  paternal  or  maternal,,  and  not  only  by  the 
paterfamiUas ;  and  (2)  the  testator  could  not  substitute  any  one 
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he  pleased.  He  was  obliged  to  appoint  one  among  certaa  personaSy 
viz.  one  of  the  descendants  of  the  insane,  and,  if  there  was  none, 
then  one  of  his  brothers.  If  he  had  no  brother,  the  choice  of  the 
testator  was  then  unrestrained.     (C.  vi.  26.  9.) 

If  for  any  other  cause  than  insanity  a  descendant  was  incap- 
able of  making  a  testament,  the  emperor  would,  if  he  thought  ht, 
five  a  licence  to  the  head  of  the  family  to  make  a  testament  for 
im.     (D.  xxviii.  6.  43.  pr.) 

2.  Igitnr  in  pupillari   substitu-  2.  Therefore  in  a  pnpillary  substi- 

tione  secundum  prsefatum  modum  tution,  made  in  the  way  we  have  men- 
ordinata  duo  quodammodo  sunt  tes-    tioned,  there  are  in  a  manner  two  tea 


tamenta,  altemm  patris,  alterum 
filii,  tamquam  si  ipse  filius  sibi  here- 
dem  instituisset :  aut  certe  unum 
est  testamentum  duanlm  causarum, 
id  est  duarum  hereditatum. 


tsmdents,  one  of  the  father,  the  other 
of  the  son,  as  if  the  son  had  instituted 
an  heir  to  himself;  or  at  least  there 
is  one  testament,  dealing  with  two 
matters,  that  is,  two  inheritances. 


Gai.  iL  180. 


3.  Sin  autem  quis  ita  formido- 
losus  sit,  ut  timeret,  ne  filius  ejus 
pupillus  adhuc  ex  eo,  quod  palam 
substitutum  aocepit,  post  obitum 
ejus  periculo  insidiarum  subicere- 
tur:  vulgarem  quidem  substitutio- 
nem  peJam  facere  et  in  primis  testa- 
menti  partibus  debet,  illam  autem 
Bubstitutionem,  per  quam  et  si  here^ 
extiterit  pupillus  et  intra  puberta^ieln 
decesserit,  substitutus  voca^jaf^  se- 
paratim  in  inferioribus^^^ibus 
scribere  eamque  partem^ropno  lino 
propriaque  cera  oona^oaxe  et  in 
priore  parte  ^eHanienti  cavere  ne 
inferiores  tabuls&\ivo  filio  et  i^uc 
impubere  aperiantur.  Illud  -^alam 
est,  non  idea  minui  valere  '^bstitu- 
tionem  impuberis(  filii^'^  quod  in 
iisdem  tabulis  script^r  sit,  t^uibus 
sibi  qut'sque  heredem  instituisset, 
quaiu^'is  hoc  pupillo  |fericulo8um 
sit  '' 


Gai. 

4.  Non  solum  autem  heredibus 
institutis  impuberibus  liberis  ita 
substituere  parentes  possunt,  ut  et 
si  beredes  eis  extiterint  et  ante  pu- 
bertatem  mortui  fuerint,  sit  eis 
heres  is,  quern  ipsi  voluerint,  sed 
etiam  exheredatis.  Itaqne  eo  casu 
si  quid  ^pupillo  ex  hereditatibus 
legatisve  aut  donationibus  propin- 
quorum  atque  amicorum^adquisitum 
zuerit,  id  omne  ad  substitutum  per- 
tinet.  Qufficumque  dixinius  de  sub- 
stitutione  impuberum  liberorum  vcl 
heredum  institutorum  vel  exhere- 


3.  If  a  testator  is  so  apprehensive 
as  to  fear  lest,  after  his  death^  his 
son,  being  yet  a  pupil,  should  be  ex- 
posed to  the  risk  of  having  designs 
formed  a^^ainst  him  from  another 
person  bemg  openly  substituted  to 
nim,  he  ought  to  make  openly  a  vul- 
jgar  substitution  and  ins^  it  in  the 
nrst  part  of  his  testament';  and  to 
write  the  substitutioji,  by  which  a 
substituted  heir  is  called  to  the  in- 
heritance, if  his  son  should  become 
an  heir  and  then  die  under  the  age  of 

r  •f)uberty,  by  its^f ,  and  in  the  lower 
part^  which  part  oughl  to'  be  sepa- 
riEitely  tied  up  fiid  sealed^  and  he 
ought  also  to  insert  a  clause  in  the 
first  part  of  his  testament,  forbidding 
the  lower  part  to  be  opened  while 
his  son  is  fdive  and  under  the  age  of 
puberty.  Of  course  a  substitution  to 
a  son  under  the  age  of  puberty  is  not 
less  valid  because  written  on  the 
same  tablet  in  which  the  testator  has 
instituted  him  his  heir,  whatever 
danger  it  may  involve  to  the  pupil. 

ii.  181. 

4.  Ascendants  may  not  only  sub-* 
stitute  to  their  children  under  the  age 
of  puberty,  so  that  if  such  children  be- 
come their  heirs,  and  die  under  the 
age  of  puberty,  any  one  whom  the 
testator  pleases  shall  be  made  their 
heir,  but  they  may  also  substitute* 
to  their  disinherited  children;  and 
therefore,  in  such  a  case,  whatever 
a  disinherited  child,  within  the  age 
of  puberty,  may  have  acquired  by 
succession,  by  legacies,  or  by  gift  from 
relations  and  friends,  all  becomes  the 
property  of  the  substituted  heir.     All 
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datorum,  eadem  etiam  de  postoxnis    we  have  said  concerning  the  snbsti- 
inteUegimns.  tution  of  children  under  the  age  of 

puberty,  whether  instituted  heirs,  or 
^^'  disinherited,    is    applicable    also    to 

yrb»  posthumous  children. 

^^  Gai.  u,  182,  183. 

It  was  not  because  he  instituted  a  child  in  his  own  testament 
that  a  paterfamilias  could  make  the  testament  of  that  child,  but 
because  the  child  was  in  his  power,  and  hence  he  could  make  the 
^  .'  testaments  even  of  children  whom  he  disinherited.  Grandchildren 
and  other  descendants  could  also  be  made  subject  to  a  pupillary 
substitution  by  their  grandfather,  if  they  were  immediately  in  his 
power,  that  is,  if  their  own  father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power  of 
the  father  at  the  time  of  making  the  substitution,  and  also  at  that 
of  the  father's  death.  No  testator  could,  therefore,  substitute  to  an 
emancipated  child  (D.  xxviii.  6.  2.  pr.)  If,  after  the  child  became 
8ui  juris,  he  was  arrogated,  this  vitiated  the  substitution  ;  but  the 
person  who  arrogated  him  was  obliged  to  give  security  that  if  the 
child  died  under  the  age  of  puberty,  he  would  give  up  to  the 
substituted  heir,  or  to  the  heredes  legitimi  if  no  one  was  substi- 
tuted, all  that  would  have  come  to  the  pupil  if  the  substitution 
had  remained  valid.  Pupillary  substitution  might  also  be  made 
by  the  adoptive  father ;  but  it  did  not  affect  the  property  which 
the  pupil  had  when  arrogated.  (See  Bk.  i.  Tit.  11.  3.)  It  is^ 
perhaps,  hardly  necessary  to  observe,  that  in  every  case  of  pupil- 
lary substitution  save  the  last,  the  substituted  heir  took  not  only 
what  the  pupil  received  from  the  father,  but  all  that  the  pupil 
would  have  had  to  dispose  of  by  testament,  if  he  had  been  capable 
of  making  a  testament. 

5.  Liberis  autem  suis  testamen-  5.  No  one  can  make  a  testament 
t\un  facere  nemo  potest,  nisi  et  sibi  for  his  children  unless  he  also  makes 
faciat :  nam  pupiJlare  testamentum  a  testament  for  himself :  for  the  pu- 
pars  et  sequela  est  patemi  testament!,  pillary  testament  is  a  part  of,  and 
adeo  ut,  si  patris  testamentum  non  accessory  to,  the  testament  of  the 
valeat,  ne  mil  quidem  valebit.  '  parent,  so  much  so,  that  if  the  testa- 
ment of  the  father  is  not  valid,  neither 
is  that  of  the  son. 

D.  xxviii.  6.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument;  but  a  testator  might,  if  he  pleased,  make  his  son's 
testament  by  a  different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 

6.  Yel  singulis  autem  liberis  vel  6.  A  testator  mav  make  a  pupillary 
qui  eorum  novissimus  impubes  substitution  to  eacn  of  his  children, 
morietur,  substitui  potest.  Singulis  or  to  him  who  shall  die  the  last  under 
quidem,  si  neminem  eorum  intestato  the  age  of  puberty ;  to  each,  if  he  is 
decedere  voluit :  novissimo,  si  jus  unwilling  that  any  of  them  should  die 
legitimarum  hereditatima  integrum  intestate ;  to  t\^e  last  who  shall  die,  if 

^       inter  eos  oustodiri  velit.  he  wishes  that  the  order  of  legal  suc- 

cession  should   be  rigidly   preserved 
among  them. 
D.  xxviii.  6.  37. 
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7.  Substituitur     autem      impu*  7.  A  substitution  may  be  made  to 

beri  aut  nominatim,  veluti  *  Titius '  a  child  under  the  age  of  puberty  by 
aut  generaliter  *  quisquis  mihi  heres  name,  as  *  Let  Titius  succeed  * ;  or  gener- 
erit  * :  quibus  verbis  vocantur  ex  ally,  as  *  whoever  shall  be  my  heir  *. 
substitutione,  impubere  filio  mortuo,  By  these  latter  words  all  are  called  to 
qui  et  scripti  sunt  heredes  et  exti-  the  inheritance  by  substitution,  on  the 
terunt,  et  pro  qua  parte  heredes  facti  death  of  the  son  under  the  age  of 
sunt.  puberty,  who  have  been  instituted,  and 

nave  become  heirs  to  the  father,  and 
each  in  proportion  to  the  share  as- 
signed to  him  as  heir. 
D.  xxviiL  6.  8.  1. 

Quisquis  mihi  heres  erit,  idem  impuberi  filio  heres  esto,  is 
the  full  expression  given  in  the  Digest. 

^^"^.  Masculo  igitiir  usque  ad  quat-  8.  A  substitution  then  may  be  made 

^^uor^ecim    annos    substitui  potest,    to  males  up  to  the  age  of  fourteen,^ 
feminse  usque  ad  duodecim  annos:    and  to  females  up  to  that  of  twelve 
et  si  hoc  tempus  excesserit,  substi-    years :  this  age  once  passed,  the  sub- 
tutio  evanescit.  stitution  is  at  an  end. 

D.  xxviii.  6.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years, 
but  he  could  make  it  less ;  as,  for  example,  si  filius  mens  intra 
decimum  annv/m  decesserit. 

The  substitutio  pupillaris  would  be  at  an  end  not  only  by  the 
pupil  attaining  the  age  of  puberty,  but  by  his  undergoing  a 
capitis  deminutio  and  not  recovering  his  former  status  before  the 
age  of  puberty,  or  dying  before  his  father,  as,  in  either  of  these 
cases,  it  would  be  impossible  he  should  make  a  testament.  Or, 
again,  if  no  one  entered  on  the  father\s  inheritance,  or  the  father's 
testament  was  in  any  way  made  inoperative,  the  testament  of  the 
son  was  void,  because  it  was  on  the  validity  of  the  testament  of 
the  father  that  the  validity  of  the  testament  of  the  son  depended. 

9.  Extraneo  vero  vel  fiHo  puberi  9.  After  having  instituted  a  stranger 

heredi  instituto  ita  substituere  nemo  or  son  of  full  age,  a  testator  cannot 

potest,  ut,  si  heres  extiterit  et  intra  then  go  on  to  substitute  another  heir 

aJlquod  tempus  decesserit,  alius  ei  to  him,  if  he  dies  within  a  certain 

sit  heres :    sed  hoc  solum  permis-  time.     AU  that  is  allowed  is,  to  oblige, 

sum  est,  ut  eum  per  fideicommissum  by  9,fideicommi88um,  the  person  insti- 

testator  obliget,  alii  hereditatem  ejus  tuted  to  give  up  all  or  a  paj*t  to  a  third 

vel  totam  vel  pro  parte  restituere :  person.     'What  the  law  is  on  this  point 

quod  jus  quale  sit,  suoloco  trademus.  we  will  expledn  in  its  proper  place. 

Gai.  ii.  184. 

It  is  to  be  observed  that,  in  a  fideicommissum,  the  testator 
does  not  attempt  to  deal  with  the  inheritance  of  another;  he 
only  regulates  the  transmission  of  his  own,  and  nothing,  therefore, 
passed  by  the  fideicomm^issum,  except  what  came  to  the  person 
instituted  from  the  testator. 

Soldiers  could  make  a  testament  for  their  children  without 
having  made  their  own,  and  could  substitute,  so  far  as  the  inherit- 
ance they  gave  went,  to  their  children  over  puberty,  to  emancipated 
children  and  strangers.  (D.  xxviii.  6.  2.  1 ;  D.  xxviii.  6.  10.  5  ; 
D.  xxviii.  6.  15;  D.  xxix.  1.  41.  4  and  5.) 
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Tit.  XVII.  QUIBUS  MODIS  TESTAMENTA 

INFIRMANTUR. 

Testamentum  jure  factum  usque  A  testament  duly  made  remains 

eo  yaJet,  donee  rumpatur  irritumve    valid  until  it    is    either  revoked   or 
fiat.  rendered  ineffectual. 

If  something  was  orimnally  wanting  to  the  validity  of  the 
testament,  if  some  formality  was  wanting,  it  was  spoken  of  as 
being  injuatiim,  7ionjurefactv/m,  or  imperfectv/m;  and  as  nullins 
morrienti,  if  a  child  was  not  properly  disinherited.  But  it  might 
be  quite  valid  when  made,  and  subsequently  lose  its  effect ;  in 
such  a  case  it  was  either  ruptumy  i.e.  its  force  was  broken,  it  was 
revoked,  either  by  agnation  of  a  suua  heres,  or  by  a  subsequent 
testament ;  or  it  was  irrituniy  rendered  useless  by  the  testator 
undergoing  a  change  of  status,  or  by  no  one  entering,  under  it,  on 
the  inheriSince.  (D.  xxviii.  3.  1.)  In  this  last  case  it  was  specially 
said  to  be  destitutv/m ;  but  the  general  expression  vrritum  was 
applied,  as  well  as  the  more  particular  term  destitutv/m,  to  a  testa- 
ment that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptv/m  than  revoked ;  but  it  does 
not  express  it  very  accurately,  as  the  rupture  of  the  testament 
might  be  something  quite  independent  of  the  testator's  will, 
whereas  revocation  properly  implies  a  voluntary  act  of  the  testator. 
We  have  hitherto,  in  order  to  keep  up  the  metaphor,  translated  it, 
'  the  force  of  the  testament  is  broken ' ;  but  this  paraphrase  is  too 
cumbrous  to  be  retained  when  the  expression  occurs  frequently. 

1.  Bumpitur  autem  testamentum,  1.  A  testament  is  revoked  when, 

oum  in  eoaem  statu  manente  testa-  the  testator   still    remaining  in    the 

tore  ipsius  testament!  jas  vitiatur.  same  «<a^tM,  the  effect  of  the  testament 

&  quis  enim  post  factum  testamen-  is  destroyed  ;  for  if,  after  making  his 

tum  adoptaverit  sibi  filium  per  im-  testament,  he  arrogates  a  person  8ui 

peratorem   eum,  qui  sui  juris  est,  juris  by  licence  from  the  emperor, 

aut  per  prsBtorem  secundum  nostram  or  if  in  the  presence  of  the  preetor, 

oonBtitutionemeum,quiin  potestate  and  by  virtue  of  our  constitution,  he 

parentis   fuerit,  testamentum  ejus  adopts  a  child  under  the  power  of  his 

rumpitur  quasi  adgnatione  sui  here-  natural  ascendant,  then  the  testament 

dis.  is  revoked  by  this  quasi-agnation  of  a 

SUU8  heres. 

Gai.  ii.  138  et  seq. 

We  have  already  seen  how  the  rupture  of  the  testament  might 
be  avoided  by  instituting  or  disinheriting  posthumous  children 
and  quasi'postv/mi,  (Tit.  13. 2.)  But  when  a  new  suvs  heres  came 
into  the  family  by  the  civil  agnation  produced  by  adoption  or  arro- 
gation,  the  stricter  law  of  the  time  of  Gains  pronounced  that  the 
testament  was  inevitably  revoked.  But  in  the  times  of  the  later 
jurists,  if  the  new  suus  heres  had  been  instituted  by  anticipation, 
the  testament  was  considered  as  not  revoked  (D.  xxviii.  2.  23), 
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And  it  was  only  when  he  had  been  omitted  or  disinherited,  that 
the  rule  making  the  testament  of  no  effect  was  allowed  to  prevail. 
And  Justinian  seems  here  to  countenance  the  opinion  by  omitting 
the  word  omnimodOy  which  Gains  adds  to  rumpitur. 

2.  Posteriore  qnoque  testamento,  2.  A  former  testament  is  equally 
^uod  jure  perfectum  est,  superius  revoked  by  a  subsequent  one  made 
rumpitur.  Neo  interest,  an  exti-  as  the  law  requires,  nor  does  it  sig- 
terit  aJiquis  heres  ex  eo,  an  non  ex-  nify  whether  under  the  new  testament* 
titerit :  noc  enim  solum  spectatur,  any  one  becomes  heir  or  not  ^|lbhe  only 
an  aliquo  casu  existere  jpotuerit.  question  is,  whether  there  eould  have 
Ideoque  si  quis  aut  noluerit  heres  been  an  heir  under  it :  therefore,  if 
esse,  aut  vivo  testatore  aut  post  an  instituted  heir  renounces,  or  dies, 
mortem  ejus,  antequam  hereditatem  either  during  the  life  of  the  testator, 
-adiret,  decesserit,  aut  condicione,  or  after  the  testator's  death,  but  before 
-sub  qua  heres  institutus  est,  defec-  entering  upon  the  inheritfiuace,  or  if  his 
tus  sit,  in  his  casibus  paterfamilias  interest  terminates  by  the  failure  of 
intestatus  moritur :  nam  et  prius  the  condition  under  which  he  was  in- 
tes^nentum  non  valet,  ruptum  a  stituted — in  any  of  these  oases  the 
poif^^ore,  et  posterius  aeque  nullas  testator  dies  intestate ;  for  the  first 
vii^(<^bet,  cum  ex  eo  nemo  heres  testament  is  invalid,  being  revoked 
<^Ktiterit.  by  the  second,  and  the  second  is  of  as 

little  force,  as  there  is  no  heir  under  it. 
Gai.  ii.  144. 

If  the  heir  instituted  in  a  second  testament  would  have  taken 
as  heres  ah  inteatato,  the  second  testament,  although  it  might  be 
not  formally  made  (jure  perfectum)^  was  still  held  valid,  as  an 
expression  of  the  last  will  oi  the  deceased,  who  died  intestate 
indeed,  but  whose  wishes  were  binding  on  the  heir.  (D.  xxviii.  3. 
2;  C.  vi.  23.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a  testament 
<X)uld  be  revoked  are  the  agnation  of  a  suua  heres  and  the  making 
a  subsequent  testament.  But  the  testator  could  also  revoke  it 
by  tearing  or  defacing  it,  or  by  signifying  a  wish  to  have  it  re- 
voked before  three  witnesses;  or  if  the  testament  had  at  the 
time  of  the  testator^s  death  been  made  ten  years,  it  was  enough  to 
make  it  considered  as  revoked  if  the  testator  had  signified,  before 
three  witnesses  or  by  a  deed,  his  wish  that  it  should  not  remain  in 
force.  Theodosius  had  enacted  that  a  testament  should  be  always 
invalid  after  ten  years  had  expired  from  the  time  of  its  being 
made.  Justinian  allowed  testaments  to  remain  valid,  as  a  general 
rule,  for  any  length  of  time,  but  retained  the  effect  of  the  lapse 
of  time  if  the  testator  had  also  signified,  as  above  mentioned,  his 
wish  to  have  his  testament  revoked.     (C.  vi.  23.  27.) 

When  it  is  said  that  a  subsequent  testament  to  revoke  a  prior 
one  must  be  regularly  made,  it  must  be  understood  that,  in  the 
case  of  soldiers,  their  privilege  of  making  a  testament  in  any  way 
they  pleased  would  permit  them  to  revoke  a  prior  testament  by 
any  testament  that  expressed  their  intentions. 

3.  Sed  si  quis,  priore  testamento  3.  If  any  one,  after  having  duly 
jure  perfecto,  posterius  aBque  jure  made  a  testament,  makes  another  in  sua 
iecerit,  etiamsi  ex  certis  rebus  in  eo    equally  valid  way,  although  the  heir  is 
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faeredem  instituerit,  superius  testa-  instituted  therein  for  certain  particular 

mentum  sublatum  esse  divi  Severus  things  only,  yet,  as  the  Emperors  Se- 

ei  Antoninus  rescripserunt.     Gujus  verus  and  Antoninus  have  decided  by 

constitutionis  inseri  verba  jussimus,  a  rescript,  the  first  testament  is  con- 

cum  aJiud  quoque  preeterea  in  ea  sidered  to  be  thereby  destroyed.     We 

constitutione  expressum  est.     *  Im-  have  ordered  the  words  of  this  con- 

peratores    Severus    et    Antoninus  stitution  to  be  here  inserted,   as  it 

Cocceio  Campfiuao.      Testamentum  contains  a  further   provision.     'The 

secundo    loco  factum,  licet    in  eo  Emperors  Severus  and  Antoninus  to 

certarum  rerum  heres  scriptus  sit,  Cocceius  Campanus :  a  second  testa- 

jure    vaJere,  perinde  ac  si    rerum  ment,  although  the  heir  named  in  it 

mentio  facta  non  esset,  sed  teneri  is  instituted  in  particular  things  only, 

heredem    soriptum,    ut,    contentus  shall  be  as  valid  as  if  the  things  had 

rebus  sibi  datis,  aut  suppleta  quarta  not  been  specified,  but  unquestionably 

ex  lege  Falcidia,  hereditatem  resti-  the  heir  instituted  in  the  second  testa- 

tuat  his,  qui  in  priore  testamento  ment  must  content  himself  either  with 

scripti  fuerant,  propter  inserta  verba  the  things  given    him,  or  with  the 

secundo  testamento,  quibus,  ut  va-  fourth  puii,  made  up  to  him  according 

leret  prius  testamentum,  expressum  to  the  tex  Falcidia,  and  shall  be  bound 

est,  dubitari  non  oportet.'    Et  rup-  to  restore  the  rest  of  the  inheritance 

tum  quidem  testamentum  hoc  modo  to  the  heirs  instituted  in  the  first  t^ta- 

«fficitur.  ment,  on  account  of  the  words  iadkrted 

in  the  second,  by  which  it  is  declared, 
that  effect  shaJI  be  given  to  the  first 
testament '.  This,  therefore,  is  a  mode 
in  which  a  testsmient  is  revoked. 

D.  xxzvi.  1.  29. 

It  was  not  the  lex  Falcidiay  but  the  senatvsconsiultv/m  Pega- 
sianum,  by  which  this  fourth  was  in  such  a  case  given  to  the  heir. 
(See  Tit.  23.  5.) 

If  the  heir  was  instituted  for  a  part  only,  certoe  res,  he  would 
by  law  be  instituted  for  the  whole,  as  no  one  could  die  partly 
testate ;  but  if  in  the  second  testament  it  was  expressed  that  the 
first  should  be  valid,  this  would  be  the  same  as  imposing  a  fidei- 
coTrtmiaav/m  on  the  heir  under  the  second  testament,  the  terms  of 
the  fideicomraiasura  being  contained  in  the  first  testament. 

4.  Alio  quoque  modo  testamenta  4.  Testaments  duly  made  are  also 
jure  facta  infirmantur,  veluti  cum  invalidated  in  another  way,  viz.  if  the 
is,  qui  fecerit  testamentum,  capite  testator  suffers  a  capitia  deminutio. 
deminutus  sit.  Quod  quibus  modis  We  have  shown  in  the  First  Book 
accidit,  primo  libro  rettulimus.  under  what  circumstances  this  may 

happen. 

Gai.  ii.  145. 

As  it  was  from  his  civil  status  that  a  testator's  power  of 
making  a  testament  proceeded,  any  change  in  this  was  held, 
except  in  the  case  of  soldiers  (Tit.  11.  5),  to  invalidate  any  exercise 
of  the  power  made  before  the  change. 

5.  Hoc  autem  oasu  irrita  fieri  5.  In  such  a  case  testaments  are 
testamenta  dicuntur,  oxun  alioquin  said  to  become  ineffectual,  although 
et  qusB  rumpantur,  irrita  fiunt,  et  those  which  are  revoked,  or  which, 
qusB  statim  sub  initio  non  jure  fiunt,  from  the  beginning,  were  not  legally 
irrita  sunt ;  et  ea,  quae  jure  facta  valid,  may  equally  well  be  termed  in- 
8unt,  postea  propter  oapitu  deminu-  effectual  We  may  also  term  those 
tionem  irrita  fiunt,  possumus  nihilo  testaments  revoked,  which,  being  at 
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minus  rupta  dioere.  Sed  quia  san^  first  legally  made,  are  afterwards  ren- 
oommodins  erat  singulas  causas  dered  ineffectual  by  a  oapiHs  demi' 
singulis  appellationibus  distingui,  nutio.  But,  as  it  is  more  conyenient 
ideo  quaBdflon  non  jure  facta  dicun-  to  distinguish  by  different  terms  each 
tur,  qusedam  jure  facta  rumpi  vel  cause  that  invalidates  a  testament, 
irrita  fieri.  some  are  said  to  be  irregularly  made, 

and  others  regularly  made,  to  be  re- 
voked or  rendered  ineffectual. 
Gai.  ii.  146. 

Under  irrita  testamenta  we  must  include  those  which  the 
jurisconsults  termed  destituta,  i.e.  abandoned,  by  no  one  entering 
on  the  inheritance. 

6.  Non  tamen  per  omnia  inutilia  6.  But  testaments  at  first  validly 
simt  ea  testamenta,  quse  ab  initio  made,  and  afterwards  rendered  in- 
jure facta  propter  capitis  deminu-  effectual  by  a  capi7t9(2em»nu<io,  are  not 
tionem  irrita  UiCta  sunt.  Nam  si  absolutely  void :  for  if  they  have  been 
septem  testium  signis  signata  sunt,  attested  by  the  seals  of  seven  wit- 
potest  scriptus  heres  secundum  nesses,  the  instituted  heir  can  obtain 
tabulas  testamenti  bonorum  posses-  possession  of  the  goods  according  to 
sionem  agnoscere,  si  modo  defunctus  the  testament,  provided  that  the  tes- 
et  civis  Bomanus  et  sue  potestatis  tator  was  a  Boman  citizen,  ;and  was 
mortis  tempore  fuerit :  nam  si  ideo  sui  juris  at  the  time  of  his  death.  For 
irritum  factum  sit  testamentum,  if  a  testament  becomes  ineffectual  be* 
quod  civitatem  vel  etiam  libertatem  cause  the  testator  has  lost  the  rights  of 
testator  amisit,  aut  quia  in  adoptio-  a  citizen  or  his  liberty,  or  because  he 
nem  se  dedit  et  mortis  tempore  in  has  given  himself  in  adoption,  and  at 
adoptivi  patris  potestate  sit,  non  the  time  of  his  death  was  under  the 
potest  scriptus  heres  secundum  power  of  his  adoptive  father,  then  the 
tabulas  bonorum  possessionem  pe-  instituted  heir  cannot  demand  posses- 
tere.  sion  of  the  goods  according  to  the 

terms  of  the  testament. 

Gai.  ii.  147. 

The  meaning  of  the  praetor  giving  the  bonorv/m  poaseaaio 
secundum  tabuias  is,  that  he  ordered  that  possession  of  the  pro- 
perty should  be  given  as  the  testator  intended,  though,  by  the 
rules  of  strict  law,  the  testament  in  which  he  had  expressed  his 
intention  was  invalidated.  The  instance  referred  to  in  the  text 
is  that  of  a  testator,  after  making  his  testament,  suffering  a  capitis 
deminutiOf  but  returning  to  his  old  status  before  dyinff.  In  such 
a  case  the  praetor  gave  the  bonorum  possessio ;  but  if  uie  testator 
had  been  arrogated  and  then  emancipated,  he  must  (since  the 
arrogation  was  his  own  act)  have  after  nis  emancipation  expressly 
declared  his  wish  to  abide  by  his  testament  made  before  arrogation 
(Gai.  ii.  147),  or  the  praetor  would  not  give  the  bonortmi  possesaio 
to  the  instituted  heir.  This,  however,  cannot  have  been  necessary 
after  Justinian  enacted  that  a  person  arrogated  retained  the 
dominium,  of  his  property. 

7.  Ex  60  autem  solo  non  potest  7.  A  testament  cannot  be  invali- 

infirmari  testamentum,  quod  postea  dated  solely  because  the  testator  is 

testator  id  noluit  valere:    plusque  afterwards  unwilling  that   it    should 

adeo,   etsi  quis  post   factum  prius  take  effect ;  so  much  so  that,  if  any 

testamentum  posterius  facere  coe-  one,    after    making   one    testament, 

perit  et  aut  raortaJitate  prseventus,  begins  another,  and  then,  being  pre- 

aut  quia  eum  ejus  rei  poenituit,  id  vented    by    death,    or    from    having 


LIB.  II.     TIT.  XVIU.  209 

non  perfecisset,  divi  Pertinaois  ora-  changed  his  mind,  does  not  complete 
tione  cautam  est,  ne  alias  tabulae  it,  it  is  decided  in  an  address  to  the 
priores  jure  factse  irrits  fiant,  nisi  senate  by  the  Emperor  Pertinaz,  that 
sequentes  jure  ordinatse  et  perfectse  the  first  testament  shall  not  be  made 
faerint.  Nam  imperfectum  testa-  ineffectual  unless  the  subsequent  one 
mentum  sine  dubio  nullum  est.  is  regularly  made  and  complete,  for 

an  imperfect  testament  is  undoubtedly 

null. 

0.  vi.  23.  21.  5.  , 

See  note  on  paragraph  2. 

8.  Eadem  oratione  expressit,  non  8.  The    emperor  declared  in    the 

admissurum  se  hereditatem  ejus  same  address  to  the  senate,  that  he 
qui  litis  causa  principem  heredem  would  not  accept  the  inheritance  of 
reliquerit,  neque  tabmas  non  legi-  any  testator,  who,  on  account  of  a 
time  factas,  in  quibus  ipse  ob  eam  suit,  made  the  emperor  his  heir ;  that 
causam  heres  institutus  erat,  pro-  he  would  never  msuce  valid  a  testament 
batumm  neque  ex  nuda  voce  heredis  legally  deficient  in  form,  if,  in  order 
nomen  admissurum  neque  ex  ulla  to  cover  the  deficiency,  he  himself  was 
scriptura,  cui  juris  auctoritas  desit,  instituted  heir ;  that  he  would  not  ac- 
aliquid  adepturum.  Secundum  hsec  cept  the  title  of  heir,  if  he  was  insti- 
divi  quoque  Severus  et  Antoninus  tuted  by  mere  word  of  mouth  ;  and 
ssepissimerescripserunt:  *  licet enim,'  that  he  would  never  take  anything  by 
inquiunt,  '  legibus  soluti  sumus,  at-  virtue  of  any  writing  wanting  the 
tamen  legibus  vivimus '.  authority  of    strict  law.      The    Em- 

perors Severus  and  Antoninus  have 
also  often  issued  rescripts  to  the  same 
purpose  :  *  for  although,'  say  they, 
*  we  are  freed  from  the  tie  of  the  laws, 
yet  we  live  in  obedience  to  them  *. 

D.  xxxi\  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a  lawsuit  might  have  him  to  contend  with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact ;  they  then 
put  his  recommendations  into  the  shape  of  a  8enatu8C07imltv/ni. 

.! 

Trr.  XVm.    DE  INOFFICIOSO  /TESTAMENTO. 

Quia  pleromqne  parentes    sine  Since  ascendants  often  disinherit 

causa  liberos  suos  vel  oj^eredant  their  children  or  omit  them  in  their 
vel  omittunt,  induotmn^'^91,  ut  de  testaments  without  any  cause,  chil- 
inofficioso  testamento  agere  possint  cbren  who  complain  tha^they  have  been 
liberi,  qui  queruntur,  aut  imque  se  xmjustly  disinherited  dtr Emitted,  have 
exheredatoB  aut  inique  prteteritos,  been  permitted  to  bring  the  action  de 
hoc  colore,  quasi  non  sanse  mentis  inofficioao  testamentli),  on  the  supposi- 
fuerunt,  cum  testamentum  ordin*  tion  that  their  parents  were  not  of 
arent.  Bed  hoc  dicitur,  non  quasi  sane  mind  when  they  made  their  testa- 
▼ere  fuxiosus  sit,  sed  recte  quidem  ment.  This  do<!s  not  mean  that  the 
fecit  testamentum,  non  autem  ex  testator  was  really  iiysane,  but  that 
officio  pietatis ;  nam  si  vere  furiosus  the  testament,  thoughAregularly  made, 
est,  nuUum  est  testamentum.  is  inconsistent  with  ^he  duty  of  affec- 

tion he  owed.  For,  if  a  testator  is 
really  insane  at  the  time,  his  testa- 
ment Is  null. 

D.  ▼.  2.  2,  3,  5. 
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As  we  may  gather  from  the  text,  a  testament  was  termed 
inojfficiosum,  which  was  at  variance  with  the  dictates  of  natural 
affection,  and  those  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  ojfficium  pietatis.  A  presumption  seemed  to 
arise  that  the  persons  very  closely  connected  with  the  testator,  if 
passed  over,  must  have  done  something  to  merit  the  testator's  dis- 
approbation. They  might  therefore  natiiralljr  desire  to  have  their 
character  (oBstimatio)  protected  against  this  imputation,  and  they 
therefore  applied  to  tne  prsdtor  to  set  the  testament  aside.  A 
testament  regularly  and  validly  made,  but  liable  to  the  objection 
that  it  was  inoffi/yioswm,,  was  Imble  to  be  set  aside  on  the  applica- 
tion of  the  children,  or,  if  there  were  no  children,  on  that  of  the 
ascendants,  or,  if  there  were  no  ascendants,  on  that  of  the  brother 
or  sister  of  the  deceased,  the  claim  of  these  last,  however,  only 
prevailing  where  the  person  instituted  was  tv/rpia. 

It  is  not  known  at  what  date  the  action  deinoficioso  teata/mento 
was  first  introduced.  It  is  referred  to  by  Cicero.  (In  Verr,  L  42.) 
It  was  brought  before  the  centumvi/rif  as  wereall  actionsconceming 
inheritances,  and  if  they  pronounced  the  testament '  inojfficiosvmi^' 
all  its  dispositions  were  set  aside,  and  the  inheritance  passed  accord- 
ing to  the  succession  db  intestato.    (See  Introd.  sec.  77,  92.) 

The  power  of  bringing  the  action  was,  however,  not  confined 
entirely  to  those  who  were  disinherited.  Children  omitted  by  the 
mother,  and  grandchildren  omitted  by  the  maternal  grandfather, 
might  bring  it,  as  we  have  already  seen.     (Tit.  18.  7.) 

The  object  of  permitting  the  action  was  that  those  permitted 
to  bring  it  on  account  of  their  strong  claims  on  the  testator  should 
not  be  disinherited  or  omitted  altogether  without  sufficient  cause. 
If,  therefore,  they  got  in  any  way  a  fourth  of  what  they  would 
have  received  in  a  succession  ab  intestato ,  or  were  excluded  for 
what  the  law  considered  a  just  cause  (which  Justinian  afterwards 
required  to  be  expressed  in  the  testament,  Nov.  115. 3),  such  as  gross 
misconduct  towards  the  testator,  they  could  not  bring  this  action. 

1.  Non  tantum  autem  liberis  per-  1.  It  is  not  ohildren  only  who  are 

missum  est  parentum  testamentum  allowed  to  attack  the  testaments  of 
inofficiostun  acoosare,  verum  etiam  their  ascendants  as  inofficious.  Ascen- 
parentihus  liheromm.  Soror  autem  dants  are  also  permitted  to  attack 
et  frater  turpihus  personis  soriptis  ^those  of  their  ohildren.  The  brothers 
heredibus  ex  sacris  constitutionibus  and  sisters  of  a  testator,  also,  by  the 
prselati  sunt :  non  ergo  contra  onmes  imperial  constitutions,  are  preferred 
neredes  agere  possunt.  Ultra  fratres  to  infamous  persons,  if  any  such  have 
et  sorores  cognati  nullo  modo  aut  been  instituted  heirs.  Thus,  then, 
agere  possunt  aut  agentes  vincere.       they  cannot   bring    such    aa   action 

against  any  heir.     Beyond  brothers 
and  sisters  no  cognate  can  bring  or 
succeed  in  such  an  action  at  alL 
C.  iii.  28.  21,  27. 

Before  Justinian,  brothers  and  sisters  could  only  bring  this 
action  while  the  tie  of  agnation  was  in  existence.  He  permitted 
them  to  bring  it  dvA'ante  vel  non  agnatione  (C.  iii.  28.  27),  and 
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thus  made  it  sufficient  that  they  should  be  merely  ooTtsanguineif 
i.e.  bom  of  the  same  father.  Subsequently,  by  the  118th  Novel, 
uterine  brothers  or  sisters  were  placed  on  the  same  footing  as 
canaanguinei. 

2.  Tarn  autem  naturales  libcri,  2.  But  natural  children,  as  well 
quam  secundum  nostrie  constitutio-  as  adopted  (the  distinction  between 
nis  divisionem  adoptati  ita  demum  adopted  children  laid  down  in  our 
de  inofficioso  testamento  agere  pos-  constitution  being  always  observed), 
sunt,  si  nullo  alio  jure  ad  bona  de-  can  only  attack  the  testament  as  in- 
functi  venire  possunt.  Nam  qui  officious,  if  they  can  obtain  the  effects 
alio  jure  veniunt  ad  totam  heredi-  of  the  deceased  in  no  other  way ;  for 
tatem  vel  partem  ejus,  de  inofficioso  those  who  can  obtain  the  whole  or  a 
agere  non  possunt.  Postumi  quo-  part  of  the  inheritance  by  any  other 
que,  qui  nullo  alio  jure  venire  pos-  means,  cannot  bring  aa  action  de  in\ 
sunt,  de  inofficioso  agere  possimt.  officioso.    Posthumous  children,  also, 

who  are  unable  to  recover  their  inherit- 
ance by  any  other  method,  are  allowed 
to  bring  this  action. 

D.  V.  2.  6.  pr.  and  8. 15. 

Those  adopted  by  strangers  could  not  impugn  the  testament  of 
the  adoptive  father,  if  they  were  disinherited  or  passed  over,  but 
those  who  were  adopted  by  their  ascendants  could.  This  is  the 
divisio  here  alluded  to.    (See  Bk.  i.  Tit.  11.  2.) 

The  actio  de  inoMcioao  teatcumento  was  only  a  last  resource 
open  to  those  who  had  no  other ;  a  pupil,  therefore,  arrogated,  and 
afterwards  disinherited  by  the  arrogator,  could  not  bring  this 
action,  because  he  was  entitled  to  the  qtiourta  Antonina  (see  Bk.  L 
Tit.  11.  3);  nor,  again,  could  an  emancipated  son,  omitted  in  the 
testament  of  his  father,  because  the  prsator  gave  him  possession  of 
the  goods  contra  tabvlaa.    (See  Tit.  13.  3.) 

3.  Sed  hso  ita  accipienda  sunt,  3.  AU  this  must  be  understood  to 
si  nihil  eis  penitus  a  testatori-  take  place  only  when  noUiing  at  all  has 
bus  testsmdento  relictum  est.  Quod  been  left  them  bi|the  wtament  of  the 
nostra  constitutio  a4  vteecundiam  deceased:  a  prcmsioD^introduced  by 
natune  intoodiu^.  Bin/vero  qoaota-  our  constitution,  out  St.  respect  for  the 
cna|uatfW4||e^^  res  «1«  tigfa|il^of  nature.  For,  if  the  least 
fumPreu(||K  -de  hrofficioM^uerela'^  part  of  the  inheritance  or  any  one 
quiescente,  id,  ^noA  A&  deest,  usque  single  thing  has  been  given  them^iftey 
ad  quartam  legiti^sB  partis^ repletur,  cannot  bring  an  jifiltoi  deHMjJKioso  - 
licet  non  fnirrit-n^jniTtTim^^rmi  viri  Ustag^r^jkJLJE^mtkj  txx\xb^  ha>«nade 
arbitratu  debere  earn  replefl>;^    ^  u|^^MM!^^p%urth  ofjwrhajgydalir 

,  *    ^have  been  their  share,  if  t&9^Viceased 

had  died  intestate,  supposing  what  is 
given  does  not  amount  to  this  fourth  : 
and  this,  although  the  testiltor  has 
not  added  to  his  gift  any  direction 
that  this  fourth  is  to  be  made  up  to 
>  -^  them  according  to  the  estimate  of  a 

trustworthy  person. 

a  111.  28.  30.  pr.  and  1. 

A  plebiadttum  was  passed  in  the  year  B.C.  40,  called  the  lex 

Falcidia  (Tit.  22),  which  provided  that  one  dear  fourth  of  the 

p2 
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inheritance  must  remain  to  the  heir,  and  the  legacies  conld  only 
affect  three-fourths.  Either  from  the  analogy  of  this  law,  or  by 
some  express  enactment,  it  was  decided  that  every  one  who  was 
near  enough  in  blood  to  the  testator  to  bring  the  action  de  in- 
ojfficioso,  might  bring  it,  though  mentioned  in  the  testament, 
unless  one-fourth  was  thereby  given  him  of  what  he  would  have 
received  in  a  succession  db  intestcUo.  This  fourth  part  was 
spoken  of  under  different  namea  Sometimes  it  was  itself  termed 
the  Fdlcidia(8ola7n  eis  FiilcidiarndebiUBSiiccessionisrelinqibant, 
Cod.  TheoA  xvi  7.  28).  Sometimes  it  is  spoken  of  as  the  portio 
legibus  debita,  or  portia  legitima  (C.  iii.  28.  28. 1),  and  commenta- 
tors have  called  it  simply  the  legitima.  In  the  text,  it  will  be 
seen,  the  term  legitima  pars  is  used  to  express  the  share  the  per- 
sons would  have  taken  ab  intestato. 

Before  the  time  of  Justinian  (Cod  Theod.  ii.  19.  4),  unless  a 
testator  either  expressly  gave  this  fourth,  or  gave  a  direction  that 
such  an  additional  share  of  the  goods  should  be  added  to  that 
actually  given,  as  some  trustworthy  person,  who  should  make  an 
estimate  of  the  value  of  all  the  goods  of  the  deceased,  should 
consider  would  be  necessary  to  make  what  was  given  equal  to  the 
fourth,  the  testament  could  be  attacked  and  set  aside  as  inofficious ; 
but  Justinian  altered  the  law  on  this  point,  and  enacted  that  if 
the  testator  gave  anything  at  all,  the  action  de  inojfficioso  could 
not  be  brought,  but  only  an  action  to  obtain  what  was  wanting 
to  make  up  the  fourth,  while  the  testament  itself  remained  vali^ 
(C.  iii.  28.  30.  pr.)  There  were  considerable  differences  between 
this  action  to  make  up  what  was  wanting  to  the  fourth  part  (actio 
in  supplementvmi  legitimce)  and  that  de  inojfficioso :  the  former 
was  a  personal  action,  there  was  no  limit  to  the  time  in  which  it 
was  to  be  brought,  it  was  transmi^ble  to  the  heirs  of  the  person 
who  could  bring  it,  and  it  left  the  testament  valid ;  the  latter  was 
a  real  action,  was  obliged  to  be  brought  within  a  certain  time  (see 
note  to  paragr.  7),  could  not  be  transmitted  to  the  heirs,  unless 
the  person  entitled  to  bring  it  had  manifested  an  intention  to  do 
so,  and  if  it  was  successfully  brought,  the  testament  was  set  aside. 

4.  Si  tutor  nomine  pupilli,  onjus  4.  If  a  tutor  accepts  in  the  name 

tutelam    gerebat,     ex    testainento  of  the  pupil  under  his  charge  a  legacy 

patris  sui  legatuin  acceperit,  cum  given  in  the  testament  of  the  tutor's 

nihil  erat  ipsi  tutori  reliotum  a  patre  own  father,  while  nothing  has  been 

8U0,  nihilo  minus  possit  nomine  suo  left  to  the  tutor  himself  by  his  father's 

de    inofficioso     paths    testamento  testament,  he  may  nevertheless  in  his 

agere.  own  name  attack  the  testament  of  his 

father  as  inofficious. 

D.  V.  2.  10.  1. 

To  accept  a  legacy  was  to  acquiesce  in  the  validity  of  the 
testament ;  but  it  was  reasonable  that  a  tutor,  who  had  an  un- 
avoidable duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 
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ipse  quod  sibi  in  eodem  testamento 
legatum  relictum  est,  non  amittit. 


5.  Sed  et  si  e  contrario  pupiUi  6.  Conyersely,  if  a  tutor,  in  the 

nomine,  cui  nihil  relictum  fuerit,  de    name  of  his  pupil,  to  whom  nothing 
inofficioso  egerit  et  superatus  est,    has  been  left,   attacks  as  inofficious 

the  testament  of  the  pupil's  father, 
and  attacks  it  unsuccessfully,  he  does 
not  lose  any  legacy  that  may  have 
been  left  to  himself  in  the  same  testa- 
ment. 

D.  V.  2.  30.  1. 

Any  one  who  unsuccessfully  attacked  usque  ad  sententiam  a 
testament  as  inofficious,  forfeited  to  the  fiscvs  whatever  was  given 
him  by  the  testament ;  but  not  if  he  desisted  from  the  action.  (D.  v. 
2.  8.  14.) 


6.  Igitur  quartam  quis  debet 
habere,  ut  de  inofficioso  testamento 
agere  non  possit :  sive  jure  heredi- 
tario  sive  jure  legati  vel  fideicom- 
missi,  vel  si  mortis  causa  ei  quarta 
donata  fuerit,  vel  inter  vivos  in  his 
tantummodo  casibus,  quorum  nostra 
constitutio  mentionem  faoit,  vel 
aliis  modis,  qui  constitutionibus 
continentur. 

7.  Quod  autem  de  quarta  dixi- 
mus,  ita  intellegendum  est,  ut,  sive 
unus  fuerit  sive  plures,  quibus  agere 
de  inofficioso  testamento  permittitiir, 
una  quarta  eis  dari  possit,  ut  pro 
rata  distribuatur  eis,  id  est  pro  virili 
portione,  quarta. 


6.  That  a  person  should  be  de- 
barred from  bringing  the  action  de 
inofficioso  testamento,  it  is  nl^cessary 
that  he  should  have  a  fourth,  either 
by  hereditary  right,  or  by  a  legacy 
or  a  fideicommissum,  or  by  a  donatio 
mortis  causa,  or  a  donatio  inter  vivos 
in  the  cases  mentioned  in  our  constitu- 
tion, or  by  any  of  the  other  means  set 
forth  in  the  constitutions. 

7.  What  we  have  said  of  the  fourth 
must  be  understood  as  meaning  that, 
whether  there  is  one  person  only  or 
several,  who  can  bring  an  action  ae  in- 
officioso testamento,  only  one-fourth  is 
to  be  distributed  among  all  propor- 
tionally, that  is,  each  is  to  have  the 
fourth  of  his  proper  share. 


D.  V.  2.  8.  6  and  8;  D.  ▼.  2.  25.  pr. ;  C.  in.  28.  29;  C.  iii.  35.  2. 

If  the  donatio  inter  vivos  had  been  made  on  the  express  con- 
dition that  it  should  be  reckoned  as  part  of  the  quarta  legitima 
(D.  V.  2.  25  ;  C.  iii.  28.  35),  or  had  been  advanced  for  the  pur- 
chase of  a  military  rank  (C.  iii.  28.  30),  or  was  such  as  unduly  to 
diminish  the  testator's  property,  then  it  was  taken  into  account  in 
estimating  how  much  the  recipient  was  entitled  to  as  his  fourth ;  but, 
generally  speaking,  as  it  was  the  receipt  of  the  fourth  of  that  which 
a  person  would  have  received  ai>  intestato  that  excluded  him  from 
bringing  the  action  de  inofficioso,  the  right  to  this  action  could  not 
be  taken  away  by  the  receipt  of  gifts,  which,  having  been  made  inter 
vivos,  could  not  have  formed  part  of  the  inheritance  ah  intestato. 

The  words  vei  aliis  modis,  &c.,  refer  to  sums  given  by  parents 
to  their  children  as  part  of  dotes,  And  to  donationes  propter  nup- 
tial (C.  iii.  28.  29),  which  were  taken  into  account  in  reckoning 
the  amount  due  as  the  portio  legitima. 

The  right  to  the  action  de  inofficioso  might  be  extinguished, 
(1)  by  the  person  entitled  to  the  quoHa  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament ;  if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2) ;   (2)  if  he  had  allowed  a  time,  fixed  first  at  two  and 
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subeeqnently  at  five  years  (Cod.  Theod.  ii.  19.  5),  to  elapse  without 
bringing  the  action ;  and  (3)  when  he  had  aoquiesoed  directly  or 
indirecUy  in  the  testament ;  as,  for  instance,  by  making  a  contract 
with  the  persons  instituted,  in  their  capacity  as  heirs  ^).  v.  2.  20), 
or  by  a  demand  against  those  persons  for  the  payment  of  a  l^acy , 
or  by  desisting  in  the  action  when  once  brought.  (D.  v.  2.  8.  1.) 
Justinian,  in  his  Novels,  introduced  considerable  changes  in  the 
law  on  these  points.  First,  if  those  entitled  to  the  poHiolegitima 
were  more  tnan  four  in  number,  they  divided  between  them  one- 
half  of  the  whole  inheritance ;  if  they  were  four  or  lees  than  four, 
they  divided  between  them  a  third  of  the  whole  inheritance. 
(Nov.  18.  1.)  Secondly,  those  who  could  daim  a  portio  legitima 
were  required  to  be  made  heirs,  and  the  testament  was  nc^  to  be 
upheld  because  those  entitled  to  the  portio  Ugitvraa  had  some- 
thing otherwise  given  them,  as  by  legacy  or  trust  (Nov.  115. 
3.  4.)  Thirdly,  u  the  testament  was  declared  inofBciouSy  it  was 
only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside ; 
the  trusts,  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  115.  4.  9.)  And,  fourthly,  Justinian 
fixed  and  specified  the  reasons,  such  as  attempts  on  the  testator's 
life,  accusing  him  of  grave  crime,  &c,  limiting  them  to  fourteen 
in  the  ease  of  descendants  and  to  a  less  number  in  other  cases,  for 
any  one  of  which  a  testator  might  disinherit  or  omit  his  descend- 
ants or  ascendants  or  brothers  or  sisters ;  the  one  on  which  the 
testator  had  acted  was  to  be  expressly  stated.    (Nov.  115.  3.  4.) 


Trr.  XIX.    DE  HEREDUM  QUALITATE  ET 

DIFFERENTIA. 

Heredes    autem   ant   necessarii  Heirs  are  said  to  be  neceuarii^  nd 

diountur  ant  stii  et  necessarii  ant  ei  necessarii,  or  eztranei. 
extranei. 

Gal  iL  162. 

1.  Neoessarios  heres  est  serviis  L  A  necessary  heir  is  a  slave  in- 
heres institutus :  ideo  sic  appellatur,  stituted  heir ;  and  he  is  so  called, 
quia,  sive  velit  sive  nolit,  omnimodo  because,  whether  he  wishes  or  not,  at 
post  mortem  testatoris  protinus  Hber  the  death  of  the  testator  he  becomes 
et  necessarius  heres  fit.  Unde  qui  instantly  free,  and  necessarily  heir; 
facultates  suas  suspeotas  habent,  he,  therefore,  who  suspects  wat  he 
Solent  servum  suum  primo  ant  se-  is  not  in  solvent  circumstances,  cona- 
cundo  vel  etiam  ulteriore  gradu  monly  institutes  his  slave  to  be  his 
heredem  instituere,  nt,  si  cremtori-  heir  in  the  first,  second,  or  some  more 
bus  satis  non  fiat,  potius  ejus  heredis  remote  place  ;  so  that,  if  he  does  not 
bona  qusmd  ipsius  testatoris  a  credi-  leave  a  sum  equeJ  to  his  debts,  it  may 
toribus  possideantur  vel  disiarahantur  be  the  goods  of  this  heir,  and  not  those 
vel  inter  eos  dividantur.  Pro  hoc  of  the  testator  himself,  that  are  sdxed 
tamen  incommode  Dlud  ei  commo-  or  sold  by  his  creditors,  or  divided 
dum  priestatur,  ut  ea,  qusB  post  among  them.  But,  to  compensate  for 
mortem  patron!  sui  sibi  aaquisierit,  this  inconvenience,  a  slave  enjoys  the 
ipsi  reserventur:    et  quamvis  non  advantage  of  having  reserved  to  him 
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sufficiant  bona  dehinoti  oreditoribns,  whatever  he  has  aoqnired  after  the 
iterum  ex  ea  causa  res  ejus,  qnas  death  of  his  patron ;  for  although  the 
sibi  adquisierit,  non  veneunt.  goods  of  the  deceased  ^ould  be  in- 

sufficient for  the  payment  of  his  cred- 
itors, ^et  property  so  acquired  by  the 
slave  IS  not  on  that  account  made  the 
subject  of  a  further  sale. 

Gai.  iL  163-166 ;  D.  xliL  6. 1. 17. 

The  sale  of  ^oods  for  the  payment  of  debts  brought  on  the 
debtor  an  ignominy  which  a  testator  was  very  anxious  his  memory 
should  escape. 

The  herea  necesaa/riua  was  legally  bound  by  all  the  debts  of 
the  deceased ;  but  the  prsBtor  made  a  change  m  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  be  distinctly  separated 
from  the  possessions  of  the  herea  necesaa/riua,  if  the  herea  necea- 
aariua  demanded,  before  in  any  way  interfering  with  the  goods  of 
the  deceased,  that  this  separation  sliould  take  place.  When  it  did 
take  place,  the  creditora  could  only  recover  from  him  the  amount 
of  what  actually  came  into  his  hands  as  heir,  while  he  could  deduct 
from  the  inheritance  all  that  he  had  acquired  after  he  became  a\jui 
juria  (D.  xlii  6.  1.  18) ;  and  (as  Ulpian  in  the  passage  quoted 
goes  on  to  say)  anything  due  to  him  from  the  testator,  which 
Demangeat  suggests,  refers  to  the  case  of  a  ^ift  by  a  third  person 
of  a  legacy  to  a  slave,  6i  liber  factua  fuer%t,  in  a  testament  of 
which  the  testator  had  been  instituted  neir. 

This  benefidum  aeparationia,  it  may  be  mentioned,  the  right 
to  have  the  goods  of  the  heir  separated  nrom  those  of  the  testator, 
was  sometimes  accorded,  in  cases  having  nothing  to  do  with  a 
herea  neceaaa/ritia,  in  favour  of  the  creditors  of  the  testator.  The 
heir  mi^ht  be  insolvent,  and  then  it  was  for  their  interest  that  the 
testators  property  should  be  kept  distinct.    (D.  xliL  6.  1.  17.) 

2.  Sui     autem     et     necessarii  2.  Heirs  are  «me<n«eeMant,  when 

heredes  sunt  velnti  Alius,  filia,  nepos  they  are,  for  instance,  a  son,  a  daugh- 

neptisque  ex  filio  et  deinceps  ceteri  ter,  a  grandson  or  granddaughter,  by 

Uberi,  qui  modo  in  potestate  mori-  a  son  or  other  direct  descendants,  pro- 

entiB  foerint.   Bed  ut  nepos  neptisve  vided  they  are  in  the  power  of  the  de-^ 

Bui  heredei  sint,  non  sufficit,  eum  ceased  at  the  time  of  his  death.    That' 

eamve  in  potestate  avi  mortis  tem-  grandchildren  should  be  9ui  heredes^ 

pore  fnisse,  sed  opus  est,  ut  pater  it  is  not  enough  that  they  were  in  the 

ejus  vivo  patre    suo  desiezit  suus  power   of  their   grandfather    at'  the 

beres  esse,  aut  morte  interceptus  time  of  his   decease,  but  it  is  also 

aut  qualibet  alia  ratione  liberatus  requisite  that  their  father  should  have 

potestate :  tunc  enim  nepos  neptisve  ceased  to  be  a  9UU8  Jierea  in  the  lifetime 

in  locum  patris  sui  succedit.    Sed  of  his  father,  having  been  either  cut 

Bui  quidem  heredes  ideo  appellantur,  off  by  death,  or  otherwise  freed  from^ 

quia  domestici  heredes  sunt  et  vivo  paternal  authoritv ;  for  then  the  grand- 

quo^ue  patre  quodammodo  domini  son  or  granddaughter  succeeds  into  the 

ezistimantur.     unde  etiam,  si  quis  place  of  their  father.    Sui  heredes  are 

intestatus  mortuus  sit,  prima  causa  so  called  because  they  are  f amilv  heirs, 

est  in  successione  liberorum.    Ne-  and,  even  in   the   lifetime  of   their 

oessarii   vero^  ideo   dicnntur,  quia  father,  are  considered  owners  of  the 

omnimodo,  sive  velint  sive  nolint,  inheritance  in  a  certain  desree.  Hence, 

tarn   ab  intestate  quam  ex  testa-  in  case  of  a  person  dying  mtestate  his 
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mento  heredee  fiant.  Sed  bis  prstor  children  are  first  in  soeoessian.  Tliej 
permittit  volentibas  absiinere  se  ab  are  called  necessary  heirs»  because, 
hereditaie,  at  poiins  parentis  qnam  whether  they  wish  or  not,  whether 
ipsorum  bona  similiter  a  creditoribos  under  a  testament  or  in  a  succession 
possideantnr.  a6  intestate^  they  become  heirs.    But 

the  prstor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
so  that  the  goods  may  be  taken  pos- 
session of  by  the  cr^iitors  rather  as 
those  of  their  asoendaot  than  as  be- 
longing to  them. 

Gai.  ii.  156-I5a. 

There  is  no  difficulty  in  understanding  either  who  were  sui 
heredeSj  or  what  was  the  position  they  occupied  with  reference  to 
the  inheritance.  If  the  pcUerfam/Uias  had  no  power  of  making 
a  testament,  those  persons  in  his  power,  who  be^^ame  sui  juris  at 
his  death,  would  necessarily  have  had  the  inheritance  at  his  de- 
cease ;  they  were  in  a  manner,  as  the  text  says,  owners  during 
his  lifetime  of  the  inheritance,  which  must  actually  come  into 
their  possession  at  his  death.  And,  although  testaments  were 
allowed  to  alter  the  legal  succession,  the  rights  of  those  who  had 
this  interest  in  the  inheritance  were  so  far  guarded  that  it  was 
necessary  expressly  to  disinherit  them  in  order  to  deprive  them 
of  their  interest ;  while,  on  the  other  hand,  if  the  testator  ap- 
pointed any  one  of  them  as  his  heir,  he  was  considered  thereby  to 
exercise  his  patria  poteatds,  so  that  the  suus  heres  could  not  exer- 
cise any  option  as  to  accepting  or  refusing  the  inheritance,  and 
was  a  heres  neceasarius,  exactly  as  he  was  if  he  succeeded  ah 
intestato,  until  the  praetor  interfered  to  enable  him  to  escape  the 
burden.  In  every  case  the  suus  heres  took  the  inheritance  or 
his  share  in  it,  and  without  any  act  or  exercise  of  his  own  will ;  if 
he  was  insane  or  under  the  age  of  puberty,  no  authority  was 
needed  to  enable  him  to  accept  it,  and  he  never  had  to  enter 
formally  on  an  inheritance  that  belonged  to  him  immediately  the 
paterfamilias  died,  unless  he  was  instituted  by  the  paterfa/milias 
only  conditionally,  and  then  the  inheritance  belonged  to  him 
immediately  on  the  condition  being  fulfilled.  If  the  grandson, 
instituted  while  his  father  was  disinherited,  was  in  the  power  of 
the  deceased  at  the  time  of  his  death,  be  became  suvs  heres  et 
necessarius,  but  becoming,  on  the  testator's  death,  in  the  power  of 
his  own  father,  immediately  placed  his  father  in  the  position  he 
himself  occupied — patrem  suum  sine  aditione  heredem  faciei  et 
quidem  necessariwm.    (D.  xxix.  2.  6.  5.) 

The  inheritance  was,  according  to  the  notions  of  early  law,  the 
property  not  so  much  of  the  individual,  as  of  the  family,  and  so 
the  term  sv/i  heredes  means  persons  who  took  an  inheritance  that 
was  their  own,  who  were  heirs  not  of  the  paterfa/miliaSf  but  of 
themselves,  and  being,  as  Cujacius  expresses  it  by  a  Greek 
equivalent,  avTOKXrjpovofuif  took  what  thus  belonged  to  them 
already,  and  only  received  possession  of  that  over  which,  as  the 
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text  says,  they  had  even  in  the  lifetime  of  the  parent  had  a  kind 
of  ownership. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  8UU8  herea  to  accept  the 
inheritance  ;  he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance ;  and  until  he  had  in  some  way  shown  his 
intention  of  doing  so,  the  praetor  refused  to  permit  any  action  to 
be  brought  against  him  as  suns  heres  bv  the  creditors  of  the 
deceased.  The  beneficium  abstinendi,  as  this  power  pf  abstaining 
was  termed,  diflered  from  the  beneficium  separationis,  accorded 
to  slaves,  by  no  express  demand  being  necessary,  as  it  always 
existed  in  the  absence  of  express  intention  to  accept  the  inherit-" 
ance,  and  also  by  its  being  a  protection  to  the  suils  heres  against 
all  actions  whatever  brought  against  him  in  his  capacity  of  heir, 
while  the  slave  was  liable  to  the  amount  of  the  property  of  the 
deceased. 

The  suns  heres  who  had  availed  himself  of  this  privilege  did 
not  thereby  cease  to  be  heir.  He  could  afterwards  within  three 
years  accept  the  inheritance  if  the  goods  were  not  sold  by  the 
creditors.     (D.  xxviii.  8.  8  ;  C.  vi.  31.  6.) 

The  suiis  heres  might  thus,  under  the  praetorian  system,  ab- 
stain from  taking  the  inheritance ;  but,  until  his  position  was 
changed  by  Justinian  (as  noticed  in  the  sixth  paragraph),  if  he 
entered  he  took  upon  himself  all  the  burdens  of  the  inheritance. 
He  had  to  satisfy  the  creditors  of  the  deceased,  whether  the  inherit- 
ance sufficed  or  not,  and  to  pay  legatees  and  discharge  fideicom- 
'inissa  (with  the  deduction  of  the  Falcidian  fourth)  so  far  as  the 
inheritance  was  sufficient.  If  there  was  more  than  one  heir,  each 
co-heir  was,  under  the  law  of  the  Twelve  Tables,  regarded  as 
answerable  for  the  same  proportion  of  the  debts  as  he  took  of 
the  inheritance.     (D.  xxxi.  1.  33;  C.  iii.  36.  6.) 


3.  Ceteri,  qui  testatoris  juri  snb- 
jecti  non  sunt,  extranei  heredes  ap- 
pellantur.  Itaque  liberi  quoque 
nostri,  qui  in  potestate  nostra  non 
sunt,  heredes  a  nobis  instituti,  ex 
tranei  heredes  videntur.  Qua  de 
causa  et  qui  heredes  a  matre  insti- 
tuuntur,  eodem  numero  sunt,  quia 
feminea  in  potestate  liberos  non 
habent.  Servus  quoque  a  domino 
heres  institutus  et  post  testamentum 
factum  ab  eo  manumissus  eodem 
numero  habetur. 


3.  All  those  who  are  not  subject  to 
the  power  of  the  testator  are  termed 
extranei  heredes:  thus,  children,  not 
within  our  power,  whom  we  institute 
heirs,  are  accordingly  extraiiei  heredes. 
So,  too,  are  children  instituted  heirs 
by  their  mother,  foi  a  woman  has  not 
her  children  under  her  power.  A  slave 
also,  whom  his  master  has  instituted 
heir  and  maniuxdtted  after  the  testa- 
ment has  been  made,  is  considered  a 
heres  extraneus 


Gal  u.  161. 


4.  In  extraneis  heredibus  illud  4.  As  to  extranei  heredes,  the  rule 

observatur,  ut  sit  cum  eis  testament!  is  that  there  must  be  testamenti /actio 

factio,  sive  ipsi  heredes  instituantur,  with    them,    whether    they    are    in- 

sive  hi,  qui  in  potestate  eorum  sunt,  stituted  heirs  themselves,  or  whether 

£t  id  duobus  temporibus  inspicitur,  those  under  their  power  are  instituted, 

testamenti  quidem  facti,  ut  oonstit-  And  this  is  required  at  two  several 
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erit  institiitia  mortis  vero  testatoris,  times  :  at  the  making  of  the  testament, 
ut  effectmn  habeat.  Hoc  amplios  that  the  institation  maT  be  valid,  and 
et  cum  adit  hereditatem,  esse  debet  at  the  testator's  death,  iSiAt  it  may  take 
cum  eo  testamenti  factio,  sive  pure  effect.  Further,  at  the  time  of  enter- 
sive  sub  condicione  heres  institatus  ing  upon  the  inheritance,  testamenti 
sit :  nam  jus  heredis  eo  vel  mazime  factio  ought  still  to  exist  with  the  heir, 
tempore  inspiciendum  est,  quo  ad-  whether  he  is  instituted  simply  or 
quint  hereditatem.  Medio  autem  conditionally  ;  for  his  capacity  as  heir 
tempore  inter  factum  testamentum  is  principally  regarded  at  the  time  of 
et  mortem  testatoris  vel  condidonem  acquiring  the  inheritance.  But  in  the 
institutionis  existentem  mutatio  interval  between  the  making  of  the 
juris  heredi  non  nocet,  ^uia,  ut  testament  and  the  death  of  the  testator, 
dizimus,  tria  tempora  inspici  debent.  or  the  accomplishment  of  the  condition 
Testamenti  autein  factionem  non  of  the  institution,  the  heir  will  not  be 
solimi  is  habere  videtur,  qui  testa-  prejudiced  by  change  of  status ;  be- 
mentum  facere  potest,  sed  etiam  qui  cause  it  is  tiie  three  points  of  time 
ex  alieno  testamento  vel  ipse  capere  which  we  have  noted  that  are  to  be  re- 
potest  vel  alii  adquirere,  licet  non  garded.  Not  only  is  a  man  who  can 
potest  facere  testamentum.  Et  ideo  make  a  testament  said  to  have  testa- 
et  furiosus  et  mutus  et  postumus  men^i/o^^io,  but  also  any  person  who 
et  infans  et  filiusfamilias  et  servus  under  the  testament  of  another  can 
alienus  testamenti  factionem  habere  take  for  himself,  or  acquire  for  another, 
dicuntur:  licet  enim  testamentum  although  he  cannot  himself  make  a 
facere  non  possunt,  attamen  ex  tes-  testament ;  and  therefore  insane  and 
tamento  vel  sibi  vel  alii  adquirere  dumb  persons,  posthumous  children, 
possunt.  infants,  sons  in  power,  and  slaves  be- 

longing to  others,  are  said  to  have  tes- 
tamenti factio.  For  although  they  can- 
not make  a  testament,  yet  they  can 
acquire  by  testament  either  for  them- 
selves or  others.  .^V* 

D.  xxviii.  5.  49.  1;  D.  xxviii.  1.  16.  1.  -/l-irK  "' 


The  necessity  for  the  heir  having  testa/menti  fcLctio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the  ancient 
mode  of  making  testaments.  When,  in  the  calata  comitia,  the 
testator  orally  announced  who  it  was  on  whom  he  wished  his  legal 
existence,  his  persona,  to  devolve  after  his  death,  the  person  desig- 
nated could  not  have  accepted  the  devolution  unless  he  had  been 
in  the  enjojnnent  of  those  rights  of  citizenship  implied  in  the  tea- 
tamenti  factio;  and  when  testaments  were  madep^r  oea  et  Uhrara, 
it  was  equally  necessary  that  the  purchaser,  that  is,  the  heir,  should 
have  those  rights  of  citizenship  which  would  enable  him  to  go 
through  a  sale  by  mancipation. 

Vel  condicionem.  Ine  point  of  time  to  be  looked  to  is  not  that 
when  the  testator  died,  but  that  when  the  rights  of  the  heir  ac- 
crued. If  the  testament  was  madeptire,  they  accrued  the  moment 
the  testator  died ;  if  made  svJ)  coTidicione,  on  the  accomplishment 
of  the  condition. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testamenti  faxitio  between  the  two 
periods  of  the  making  the  testament  and  the  accruing  of  his  rights ; 
if  he  lost  it  between  the  two  later  epochs,  viz.  the  accruing  of  his 
rights  and  tiie  entrance  on  the  inheritance,  he  could  not  take. 
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and  it  would  not  avail  him  that  he  had  recovered  it  at  the  time 
of  entering  on  the  inheritance.    (D.  xxviiL  2.  29.  6.) 

The  classes  mentioned  in  the  concluding  portion  of  this  para- 
graph might  have  the  rights  of  citizenship,  and  only  be  accident- 
ally prevented  from  exercising  those  rights. 

5.    Extraneis    autem   heredibos  5.  Extranet  heredes  may  deliberate 

deliberandi  potestas  est  de  adeonda  whether  they  will  enter  upon  the  in- 

hereditate  vel  non  adeonda.     Sed  heritance  or  not.    But,  if  one,  who 

sive  is,  cni  abstinendi  potestas  est,  has  the  liberty  of  abstaining,  inter- 

immiscuerit    se  bonis   hereditariis,  meddles  with  the  property  of  the  in- 

sive  extraneus,  cui  de  adetinda  here-  heritance,  or  an  extraneus  heres,  who 

ditate  deliberare  licet,  adierit,  post-  is  permitted  to  deliberate,  enters  on 

ea  relinqnendsB  hereditatis  faonlta-  the  inheritance,  it  will  not  afterwards 

tern  non  habet,  nisi  minor  sit  annis  be  in  his  power  to  renounce  the  in- 

viginti  quinque  :   nam  hujus  SBtatis  heritance,  unless  he  shall  be  imder 

hominibus  sicut  in  ceteris  omnibus  twenty-five  years ;  for  the  prsetor,  as 

causis  deceptis,  ita   et    si  temere  in  all  other  cases  he  relieves  persons 

damnosam  hereditatem  susceperint,  of  this  age  who  have  been  deceived^ 

praetor  succurrit.  so  too  he  does  when  they  have  rashly 

taken  upon  themselves  a  burdensome 

inheritance. 

Gai.  ii.  162, 163. 

There  was  no  fixed  time  within  which  it  was  necessary  that  the 
heir  should  decide  whether  to  accept  or  reject  the  inheritance, 
excepting  when  the  testator  fixed  the  time  himself  by  what  was 
termed  cretio.  (See  note  to  paragr.  7.)  Those  who  were  interested 
in  his  making  a  decision  could  compel  him  by  action  to  do  so,  and 
the  prsBtor  then,  if  he  wished,  allowed  him  time  to  deliberate,  never 
less  than  one  hundred  days.  Justinian  enacted  that  the  time  given 
should  not  exceed  nine  months,  or,  as  a  special  favour  from  the 
emperor,  a  year.  If  he  did  not  decide  within  the  appointed  time, 
he  was  taken  to  have  rejected  the  inheritance,  if  the  action  to 
compel  a  decision  was  brought  by  substituted  heirs  or  a  herea  db- 
inteataio ;  to  have  accepted  it,  if  the  action  was  brought  by 
legatees  or  creditors.  If  he  died  before  the  expiration  of  the  time^ 
and  within  a  year  of  the  first  commencement  of  his  right  to  enter 
on  the  inheritance,  his  heir  could,  during  the  unexpired  remainder 
of  the  time,  decide  in  his  place.    (C.  vi.  30.  19.) 

The  mode  by  which  the  prsBtor  interfered  for  the  protection  of 
minors  was  called  restitutio  in  integinim,  (See  note  on  Bk.  u 
Tit.  23.  pr.) 


6.  Sciendum  tamen  est,  divum 
Hadrianum  etiam  majori  viginti 
quinque  annis  veniam  dedisse,  cum 
post  aditam  hereditatem  grande  ss 
alienum,  quod  adits  hereditatis 
tempore  latebat,  emersisset.  Sed 
hoc  divus  quidem  Hadrianus  special! 
beneficio  cuidam  pmstitit ;  divus 
autem  Gk>rdianuB  postea  in  militibus 
tantummodo  hoc  extendit:  sed 
nostra  benevolentia  oonunune  omni- 


6.  The  Emperor  Hadrian,  however,, 
once  gave  permission  to  a  person  above 
twenty-five  years  to  relinquish  an 
inheritance,  when  it  appeared  to  be 
encumbered  with  a  great  debt,  which 
was  unknown  at  the  time  ih&t  he- 
entered  on  the  inheritance.  But  this 
was  granted  as  a  special  favour  to* 
a  particular  person.  The  Emperor 
Gordian  afterwards  extended  thia 
privilege,  but  only  to  soldiers.    But 
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bus  Bubjectis  imperio  nostro  hoc 
praestavit  benefioium  et  constitutio- 
nem  tarn  eeijuissimam  quam  nobilem 
soripsit,  cu]U8  tenorem  si  observa- 
verint  homines,  licet  eis  adire  here- 
ditatetu  et  in  tantum  teneri,  in 
quantum  valere  bona  hereditatis 
contingit,  nt  ex  hac  causa  neque 
dehberationis  auxilium  eis  fiat  ne- 
cessarium,  nisi  omissa  observatione 
nostrse  constitutionis  et  deliberan- 
dum existimaverint  et  sese  veteri 
gravamini  aditionis  supponere  ma- 
luerint. 


we  in  our  goodness  have  rendered  this 
benefit  conmion  to  all  our  subjects, 
having  dictated  a  constitution  as  just 
as  it  IS  illustrious,  by  which,  if  heirs 
will  attend  to  its  provisions,  they  may 
enter  upon  their  inheritance,  and  not 
be  liable  beyond  the  value  of  the  goods; 
so  that  they  need  not  have  recourse  to 
deliberation,  unless,  neglecting  to  con- 
form to  our  constitution,  they  prefer 
to  deliberate  and  submit  themselves 
to  the  liabilities  attending  the  enter- 
ing on  the  inheritance  under  the  old 
law. 


GAi.iL163;  C.  vi.  30.  22. 

Commentators  have  termed  the  privilege  referred  to  here  the 
beneficium  inventarii.  Within  thirty  days  after  the  heir  became 
acquainted  with  his  rights,  an  inventory  of  the  property  might  be 
begun,  which  was  to  be  finished  within  ninety  days  from  the  same 
time.  This  inventory  was  to  be  made  in  presence  of  a  tabelli'o, 
or  public  notary,  and  of  any  parties  interested  who  might  wish 
to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  entirely 
separated  the  estate  of  the  testator  from  his  own ;  he  could  deduct 
anything  that  might  be  owing  to  him  from  it,  and  had  to  pay  to 
it  anything  he  might  owe.  He  firat  paid  the  expenses  of  the  funeral 
and  of  the  inventory,  and  then  all  the  creditors  in  the  order  in 
which  they  sent  in  their  claims.  If  there  was  any  surplus,  he  took 
it ;  if  any  deficiency,  he  was  not  liable.     (C.  vi.  30.  22.) 

Ju8tinian,'by  this  sweeping  change,  entirely  altered  the  position 
of  the  heir.  He  was  no  longer  the  representative  of  the  deceased, 
bound  to  see  that  the  debts  of  the  deceased  were  paid.  His  estate 
and  that  of  the  testator  were  now  distinct.  He  merely  distributed 
the  property  which  the  deceased  left,  and  if  the  deceased  owed  him 
anything  he  was  entitled  to  pay  himself  as  a  creditor.  Justinian 
did  not,  indeed,  enact  that  every  heir  should  hold  this  new  char- 
acter, but  he  took  away  the  Falcidian  foui'th  from  an  heir  who  did 
not  make  an  inventory,  and  left  him  to  pay  not  only  the  debts, 
but  the  legacies,  even  if  the  estate  was  insufficient  for  the  purpose, 
80  that  heirs  had  every  possible  motive  to  accept  the  new  position 
opened  to  them.     (Nov.  1.  2.  2.) 

7.  Item  extraneus  heres,  testa-  7-  An  extraneut  heres,  instituted 

mento  institutus  aut  ab  intestato  ad  heir  by  testament,  or  called  by  law  to 

legitimaiii  hereditatem  vocatns,  po-  a  legal  succession  ab  intestato^  may 

test  aut  pro    heredo    gerendo    vel  become  heir,  either  by  doing  some  act 

etiam  nuda  voluntate  suscipiendae  as  heir  or  even   by  the  mere  wish 

hereditatis  heres  fieri     Pro  herede  to  accept  the  inheritance.     And  a  man 

autem  gerere  quis  videtur,  si  rebus  acts  as  heir  if  he  treats  anv  of  the 

hereditariis  tamquam  heres  utatur  coods  of  the  inheritance  as  his  owp, 

vel  vendendo  res  hereditarias  aut  by  selling  any  part,  or  by  cultivating 

preedia  colendo  locandove  et  quo-  the  ground,   or  letting  it,  or  in  any 

quo  modo,  si  voluntatem  suam  de-  other  way  declares,  either  by  act  or 

claret  vel  re  vel  verbis  de  adeunda  word,  his  intention  to  enter  on  the  in- 
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hereditate,  dummodo  sciat,  eum,  in  heritance,  provided  only  that  he  knows 
cujus  bonis  pro  herede  gerit,  testato  that  the  persoi^,  with  respeot  to  whose 
intestatove  obiisse  et  se  ei  heredem  estate  he  acts  as  heir,  is  dead,  testate 
esse.  Pro  herede  enim  gerere  est  or  intestate,  and  that  he  himself  is  the 
pro  domino  gerere  :  veteres  enim  heir ;  for  to  act  as  heir  is  to  act  as 
heredes  pro  dominis  appellabant.  proprietor ;  as  the  ancients  frequently 
Sicut  autem  nuda  voluntate  extra-  used  the  term  heir  to  denote  the  pro- 
neus  heres  fit,  ita  et  contraria  desti-  prietor.  But  as  an  extraneua  herea 
natione  statim  ab  hereditate  repel-  may  become  heir  by  a  mere  intention^ 
litur.  Eum,  qui  mutus  vel  surdus  so,  on  the  contrary,  by  a  contrary  in- 
natus  est  vel  postea  factus,  nihil  tention,  he  is  at  once  barred  from  the 
prohibet  pro  herede  gerere  et  adqoi-  inheritance.  Nothing  prevents  a  per- 
rere  sibi  nereditatem,  si  tamen  in-  son  who  was  bom  deaf  or  dumb,  or 
tellegit,  quod  agitur.  subsequently  became  so,  from  acting 

as  heir,  and  acquiring  for  himself  the 
inheritance,  if  only  he  knows  what  ia 
done. 
Gai.  ii.  166, 167,  169  ;  D.  xxix  2.  5. 

Besides  the  two  modes  here  mentioned  of  ascertaining  the  en- 
trance  of  the  extranev^  heres  on  the  inheritance,  namely,  forming 
an  intention  to  do  so,  and  doing  some  act  as  heir,  there  was  a 
mode,  abolished  by  a  constitution  of  Arcadius,  Honorius,  and  Theo- 
dosius  (a.d.  407),  called  cretio,  Cretio  appellata  est,  quia  cemere 
est  quasi  decemere  et  constituere,  (Gai.  ii.  164.)  The  testator 
himself,  in  his  will,  fixed  the  time  within  which  the  heir  was  to 
decide  whether  he  would  accept  the  inheritance.  The  form  ran 
thus :  Titius  heres  esto  cemitoque  in  diebvyS  centum  proximis 
quibus  scieris  poterisque.  If  the  words  quibtus  scieris  poterisque 
were  inserted,  the  time  ran  from  the  period  when  the  heir  became 
acquainted  with  his  rights,  and  could  avail  himself  of  them  ;  this 
was  called  the  cretio  vulga/ris.  If  they  were  omitted,  the  time  ran 
from  the  period  when  the  rights  accrued  to  him ;  this  was  called 
the  cretio  continua,  because  the  time  ran  on  continuously  whether 
the  heir  knew  of  his  rights  or  not.  The  heir  could  alter  his  decision 
at  any  time  within  the  umited  period.  Hid  decision  was  expressed, 
when  made,  by  forms  more  solemn  than  when  the  aditio  waa 
made  by  a  simple  declaration  of  intention.  (Vide  Gai.  in  loc.  cit. 
Ulp.  Reg.  xxiL  27  et  seq,) 

The  heir  was  said  adi/re  hereditatem  whenever  he  in  any  way 
entered  on  the  inheritance,  whether  by  doing  some  act  as  heir 
(pro  herede  gerere)  or  by  the  mere  intention  to  be  heir  (nuda 
voluntate).  Of  course  this  intention  would  be  manifested  in  some 
way  or  other ;  but  it  was  the  formation,  not  the  expression,  of  the 
intention  that  constituted  the  entrance  on  the  inheritance.  Pro- 
perly speaking,  one  person  could  not  enter  on  an  inheritance  for 
another ;  but  there  were  necessarily  exceptions,  such  as  that  a  tutor 
might  accept  an  inheritance  in  behalf  of  his  infant  pupil.  Noone 
comd  enter  on  part  of  the  inheritance,  nor  could  he  enter  condi* 
tionally,  or  for  a  certain  time.  Directly  he  did  enter,  he  was^ 
under  the  law  before  Justinian,  clothed  with  the  persona  of  the 
deceased,  whom  he  represented  as  if  he  had  succeeded  immediately 
on  his  death.     (D.  xxix.  2.  54.) 
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Tit.  XX.    DE  LEGATIS. 

Post  hseo  videamoB  de  legatU.  We  will  now  proceed  to  treat  of 

<ju8B   pars  juris  extra  propositam  legacies.    This  part  of  the  law  may 

•quidem  materiam  videtiur :  nam  lo-  not  seem  to  fall  within  our  present 

•quimur  de  his  juris  figuris,  quibus  subject,    namely,    the    discussion    of 

per  universitatem  res  nobis  adquir-  those  methods  by  which  things  are 

untur.    Sed  cum  omnino  de  testa-  acquired  per  umverntotem;  but,  as  we 

mentis  deque  heredi)>us,  qui  testa-  have  already  spoken  of  all  points  con- 

mento  instituuntuf,  4ocuti  sumus,  ceming-testaments  and  testamentary 

non  sine  causa  sequenti  loco  potest  heirs,  we  may  not  improperly  pass  to 

hsBC  juris  materia  tractari.  the  subject  of  legacies. 

Gal  ii.  19L 

A  legacy,  being  a  mode  by  which  th^  property  in  one  or  more 
particular  things  is  acquired,  ought  not,  properly,  to  be  discussed 
in  the  part  of  Uie  Institutes  devoted  to  the  discussion  of  the  modes 
of  acquiring  a  universitas  rerv/m. 

In  Roman  law  a  legacy  was  that  part  of  the  inheritance  which 
the  heir  is  enjoined  to  pay  or  give  over  to  a  third  person — Legor 
turn  quod  legia  modo,  id  est  imperative,  teatamento  relinqv/Uv/r. 
(UhP.  Reg.  24.  1.)  Without  an  heir  there  could  be  no  legacy; 
and  therefore,  if  no  instituted  heir  entered  on  the  inheri^nce, 
the  gift  of  the  legacy  was  useless.  The  term  was  never  applied, 
as  in  English  law,  to  a  direct  bequest. 

1.  Legatfjom  itaque  e^t  donatio  1.  A  legacy  is  a  kind  of  gift  left  by 
quaedam  a  dpfunoto  relictiL                   a  deceased  person. 

D.  xxzi.  36. 

2.  Sed  olim  quidem  erant  lega-  2.  Formerly,  there  were  four  kinds 
torum  genera  quattuor :  per  vindi-  of  legacies,  namely,  per  vindieationem, 
cationem,  ^er  damnationem,  sinendi  per  damnatianemj  sinendi  modo,  and 
modo,  per  prfieceptionem :  et  certa  per  prxcepHonem,  There  was  a  cer- 
qu8Bdam  verba  cuique  generi  lega-  tain  form  of  words  proper  to  each  of 
torum  adsignata  erant,  per  quse  these,  by  which  tney  were  distin- 
-singula  genera  legatorum  signinca-  guished  one  from  another.  But  these 
bantur.  Sed  ex  constitutionibus  solemn  forms  have  been  wholly  sup- 
divorum  principum  sollemnitas  hu-  pressed  by  imperial  constitutions.  We 
jusmodi  verborum  penitus  sublata  also,  desirous  of  giving  respect  to  the 
«8t.  Nostra  autem  constitutio,  wishes  of  deceased  persons,  and  re- 
quam  cum  magna  feoimus  lucubra-  garding  their  intentions  more  than 
tione,  defunctorum  volimtates  vali-  their  words,  have,  by  a  constitution 
diores  esse  cupientes  et  non  verbis  composed  with  great  study,  enacted 
«ed  voluntatibus  eorum  faventes,  that  the  nature  of  all  legacies  shall  be 
•dispOBuit,  u(  omnibus  legatis  una  the  same,  and  that  legatees,  whatever 
-sit  natura  et,  quibuscumque  verbis  may  be  the  words  employed  in  the 
aliquid  derelictum  sit,  liceat  lega-  testament,  may  sue  for  what  is  left 
tariis  id  persequi  non  solum  per  them,  not  only  by  a  personal,  but  by 
actiones  personales,  sed  etiam  per  a  real,  or  an  hypothecary  action.  The 
in  rem  et  per  hypothecariam  :  cujus  well-weighed  soneme  of  this  constitu- 
constitutionis  perpensum  modum  ex  tion  may  be  easily  seen  by  a  perusal 
ipsiuB  tenore  perfectissime  accipere  of  its  dispositions. 

possibile  est. 

Gai.  ii.  192-223 ;  C.  vi.  37.  21 ;  C.  vL  43.  h 
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Per  vindicationem.  The  formula  in  this  species  of  legacy  ran 
thus :  *  Hominem  Stichum  do  lego,'  or  *  do' ;  or  *  capito  aumito^ 
aibi  habeto\  The  legacy  was  said  to  he  per  vindicationem,hecA\iBe, 
immediately  on  the  heir  entering  on  the  inheritance,  the  subject 
of  the  legacy  became  the  property  of  the  legatee  ex  jure  Qwiritiumy 
who  could  accordingly  claim  it  by  vindicatio.  The  testator  could 
only  rive,  in  this  way,  things  of  which  he  had  the  dominium  ex 
jure  Quiritium,  both  at  the  time  of  making  the  testament  and 
of  his  death ;  excepting  that  such  dominium  at  the  time  of  death 
alone  was  sufficient  when  the  subject  of  the  legacy  was  anything 
appreciable  by  weight,  number,  or  measure,  as  wine,  oil,  money, 
&c.    (Gai.  ii.  193-200.) 

Per  dam,nationem,.  The  formula  ran  thus :  *  Herea  mens  dam,' 
nas  esto  dare';  or 'Dato,  facito,  heredem,  raev/m  da/re  iubeo '.  The 
legatee  did  not,  by  this  legacy,  become  proprietor  of  the  subject 
of  the  legacy;  but  he  had  a  personal  action  against  the  heir 
td  compel  him  to  give  {da/re\  to  procure  {pra^tan'e),  or  to  do 
{facere\  that  which  the  terms  of  the  legacy  directed.  Anything 
could  be  given  by  this  legacy  that  could  become  the  subject  of 
an  obligation,  whether  the  property  of  the  testator,  the  heir,  or 
any  one  else.  The  rights  it  gave  were,  therefore,  said  to  be  the 
optimvmjua  legati.    (Ulp.  Reg,  24.  11.)    (Gai.  ii  200-208.) 

Sinendi  m^ao.  The  formula  of  this  kind  of  legacy  was :  *  Heres 
m^eus  damnas  eato  sin^re  Lticiv/m  Titiwm  av/mere  illam,  rem,  aibi- 
que  habere  *.  (Ulp.  Reg.  xxiv.  5.)  The  heir  is  to  allow  the  legatee 
to  take  the  thing  given.  This  form,  then,  was  applicable  to  any- 
thing that  belonged  to  the  testator  or  to  the  heir,  but  not  to  any- 
thing belonging  to  a  third  person.  The  legatee  did  not  become 
^the  owner  of  the  thing  given  until  he  took  possession.  If  the  heir 
refused  to  allow  the  legatee  to  take  possession,  the  legatee  might 
compel  him  to  do  so  by  Uie  personal  action  termed  *  Qu%cquid  here- 
dem  ex  teata/meThto  da/re  facere  oportet  \    (Gal  ii  209-215.) 

Per  prcBceptioneTn.  The  formula  ran :  *  LuAyiua  Titiua  illam, 
rem  prcEcipito '  (ie.  take  beforehand).  The  propjer  application  of 
this  form  was  to  a  gift,  made  to  one  already  instituted  co-heir,  of 
some  part  of  the  inheritance  which  he  was  to  take  as  le^tee  before 
receiving  his  share  as  heir.  The  heir  could  enforce  ms  claim  to 
this  something  beyond  his  share  by  the  action  termed  judidv/m 
fam,ilioB  erciacundcBf  ie.  for  having  the  inheritance  portioned  out 
by  a  judge,  who  assigned  the  thing  given  by  the  legacy  to  the  heir 
as  legatee.  It  was  only  by  a  mistake  in  language  that  this  form 
was  applied  to  a  gift  to  a  person  not  an  heir,  and  to  a  gift  of  some- 
thing not  forming  part  of  the  inheritance ;  but  a  gift  made  in  this 
form  to  a  person  not  heir  was  not  void ;  for  the  aev^atuaconaultum 
iyeronianum,about  A.D.  60,  made  every  such  legacy  valid  as  a  legacy 
per  dam%n^tio7iem.  Gains  mentions  that  the  Proculians  attempted 
to  get  over  the  difficulty  where  the  word  prcecipito  was  used  to 
give  a  legacy  to  a  person  not  heir,  by  reading  *pr(Bcipito'  as 
*  capito ' ;  and  this  construction  was  apparently  confirmed  by  a 
constitution  of  Hadrian.    (Gal  u.  216-222.) 
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Under  the  imperial  legislation  the  value  attached  to  these /or- 
Tiiulce  was  gradually  lessened.  By  the  aenatusconsultum  Nero- 
nianum  it  was  enacted  that  any  legacy  given  in  a  form  of  words 
not  suited  to  the  gift  intended  should  be  as  valid  as  one  given  in 
the  form  most  favourable  to  the  le^tee ;  *  ut  quod  iminua  aptia 
verbis  legatwm  est  perinde  sit  ac  s^  optimo  jure  legatum  easet  \ 
(Ulp.  Reg.  24.  11 ;  Gai.  ii.  197.  218.)  The  formulae  remained, 
but  a  mistake  in  their  use  could  no  longer  injure  the  legatee ;  and. 
in  every  case  the  legacy,  however  expressed,  had  the  effect  of  a 
legacy  given  per  damnationem.  In  a.d.  342  a  constitution  of 
Constantius  and  Constans  abolished  the  use  oiformulce  in  all  legal 
acts.  (C.  ii.  58.  1.)  The  division  of  legacies  still  theoretically 
remained,  but  the  appropriate  formulce  were  no  longer  in  use. 
Finally  Justinian,  as  we  see  in  the  text,  enacted  that  all  legacies 
should  be  of  the  same  nature,  and  that  the  legatee  might  enforce 
the  legacy  by  personal,  real,  or  hypothecary  actions,  according  to 
^the  nature  of  the  gift. 

3.  Sed  non  usque  ad  earn  con-  3.  We  have  not,  however,  judged 

stitutionem  standum  esse  existdma-  it  expedient  to  confine  ourselves  within 

vimus.    Gum'enim  antiquitatem  in-  the  limits  of  this  constitution ;   for, 

venimus  legata  quidem  striote  con-  observing  that  the  ancients  confined 

cludentem,    fideicomniissis    autem,  legacies  within  strict  rules,  but  ac- 

qu8B  ex  voluntate  magis  descende-  corded  a  greater  latitude  to  fideieom- 

bant  defunctorum,  pingniorenoi  natu-  missa  as  arising  more  immediately  from 

ram  indulgeniem,  necessc^rium  esse  the  wishes  of  the  deceased,  we  have 

duximus    omnia    legata    fideicom-  thought  it  necessary  to  make  alllega- 

missis  exsequare  ut  nulla  sit  inter  oies  equal  to  fideicommUsa,  so  that  no 

ea  differentia,  sed  quod  deest  lega-  difference  may  remain  between  them, 

tis,  hoc  repleatur  ex  natura  fidei-  Whatever  is  wanting  to  legacies  they 

commissorum  et,  si  quid  amplitis  will  borrow  from  fideicommissa,  and 

est  in  legatis,  per  hoc  crescat  ndei-  communicate  to  them  any  superiority 

commissi  natura.     Sed  ne  in  primis  they    themselves    may    haVe.      %ut, 

legum   cimabulis  perinix'te   de   his  that  we  may  not  raise  difficulties,  and 

exponendo  studiosis  adulescentibus  perplex  the  minds  of  youn£  persons  at 

quandam    introducamus    difficulta-  their  entrance  upon  the  study  of  the 

tem,,  opersB  pretium  esse  duximus,  law,  by  explaining  these  two  subjects 

interim  separatim  prius  de  legatis  jointly,  we  have  thought  it  worth  whUe 

et  postea  de  fidelcommissis  tractare,  to  treat  separately,  first  of  legacies  and 

ut  natura  utriusque  juris  cognita,  then  of  fiaeicommissay  that,  tiie  nature 

facile  possint  permixtionem  eorum  of  each  being  known,  the  student,  thus 

eruditi    suptilioribus   auribus   acci-  prepared,  may  understand  them  with 

pere.  keener  appreciation  when  mixed  up 

the  one  with  the  other. 

0.  vi.  43.  2. 

All  that  remained,  after  the  changes  noticed  in  the  text,  to 
distinguish  legacies  homfideicommissa,  was  the  general  character 
of  the  expressions  used.  If  they  were  imperative,  the  gift  was  a 
legacy :  u  they  assumed  the  form  of  a  request,  and  were  given 
precative,  they  yrQYQJideicomTnissa.  If  a  gut  was  in  form  impera- 
tive, but  it  was  not  valid  as  a  legacy,  it  was  valid  as  a  fideicom- 
missum.  If  such  a  gift  could  be  valid  as  a  legacy,  it  was  of  course 
regarded  as  a  legacy,  and  not  as  s,  fideicommisswm. 
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A  difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a  slave.  (Vid.  Tit.  24.  2.)  A  direct  legacy  of  liberty  mado 
the  slave  the  liberttus  of  the  testator;  a  gift  of  liberty  by  a 
fideicommissuTn  made  the  slave  the  libertvs  of  the  Jideicom- 
missariua. 


I 


4.  Non  solum  autem  testatoris  4.  A  testator  may  not  only  give  as 
vel  heredis  res,  sed  et  aliena  legari  a  legacy  his  own  property,  or  that  of 
potest:  ita  ut  heres  oogatur  redi-  his  heir,  but  also  the  property  of 
mere  earn  et  prsestare  velj  si  non  others..  The  heir  is  then  obliged  either 
potest  redimere,  sestimationem  ejus  to  purchase  and  deliver  it,  or,  if  it 
dare.  Sed  si  talis  res  sit,  cujus  non  cannot  be  bought,  to  give  its  value, 
est  commeroium,  nee  SBstimatio  ejus  But,  if  the  thing  given  is  not  in  its 
debetur,  sicuti  si  campum  Martium  nature  a  subject  of  commerce,  or  pur- 
vel  basilicam  vel  templa  vel  que  chasable,  the  heir  is  not  bormd  to  pay 
publico  Usui  destinata  sunt,  legdv-  the  value  to  the  legatee  ^  as  if  a  man 
erit ;  nam  nullius  momenti  lega-  should  bequeath  the  Campus  Martins, 
tum  est  Quod  autem  diximus^  a  basiUca,  temples,  or  any  of  the 
alienam  rem  posse  legari,  ita  intel-  things  appropriated  to  public  purposes: 
legendum  est,  si  defimctus  soiebat,  for  such  a  legacy  is  of  no  effect  But  ' 
alienam  rem  esse,  non  et  si  ignora-  when  we  say  that  a  testator  may  give 
bat;forsitanenim,siscis8etaHenam,  the  goods  of  another  as  a  legacy,  we 
non  legasset :  et  ita  divus  Pius  re-  must  be  understood  to  mean,  that  this 
scripsit  Et  verius  est,  ipsimi  qui  can  only  be  done  if  the  deceased  knew 
agit,  id  ^est  legatarium,  probare  that  what  he  bequeathed  belonged  to 
oportere,  soisse  cJienam  rem  legare  another,  and  not  if  he  was  ignorant 
defunctum,  non  heredem  probare  of  it;  since,  if  he  had  known  it,  he 
oportere,  ignorasse  alienam,  ^uia  would  not  perhaps  have  left  such  a 
semper  necessitas  probandi  incum-  legacy.  To  this  effect  is  a  rescript  of 
bit  iUi,  qui  agit  the  Emperor  Antoninus.    It  is  also  the  . 

better  opinion  that  it  is  incumbent  upon 
the  plaintiff^  that  is,  the  legatee,  to 
prove  that  the  deceased  knew  that 
what  he  left  belonged  to  another,  not 
upon  the  heir  to  prove  that  the  de- 
ceased did  not  know  it ;  for  the  burden 
of  proof  always  lies  upon  the  person 
who  brings  the  action. 

Ga/.  ii.  202;  D.  xxx.  39.  7-10;  D.  xxxi.  67.  8;  C.  vi.  37. 10;  D.  xxiL  3.  21. 


A  basilica  was  a  building  which  was  used  as  a  court  of  law, 
and  also  as  a  resort  of  merchants  and  men  of  business. 

There  are  some  exceptions  to  the  rule  as  to  the  burden  of  proof ; 
e.g.  in  some  cases  where  the  plaintiff'  is  a  minor  or  a  woman.  (D. 
xxii.  3.  25.  1.)  Thus  in  the  action  of  a  pupil  against  a  ma^trate 
(Bk.  i.  Tit.  24.  2),  the  burden  of  proof  Ues  on  the  magistrate. 
(D.  xxvii.  8.  1.  13.) 


5.  Sed  et  si  rem  obligatam  cre- 
ditori  aUquis  legaverit,  necesse  habet 
heres  lucre.  £2t  hoc  quoque  casu 
idem  placet,  quod  in  re  auena,  ut 
ita  demum  lucre  necesse  habeat 
heres,  si  sciebat  defunctus,  rem 
obligatam  esse :  et  ita  divi  Severus 
et  Antoninus  rescripserunt.  Si 
tamen  defunctus  voluit  legatarium 


6.  j[f  a  testator  gives  as  a  legacy 
an^rthing  in  pledge  to  a  creditor,  the 
heir  is  bound  to  redeem  i^  But  in 
this  case,  as  in  that  of  the  property  of 
another,  the  heir  is  not  bound  to  re- 
deem it,  unless  the  deceased  knew  that 
the  thing  was  pledged;  and  this  the 
Emperors  Severus  and  Antoninus  have 
decided  by  a  rescript.    But  when  it 
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luere  et  hoc  expressit,  non  debet    has  been  the  wish  of  the  deceased  that 
heres  earn  luere.  the  legatee  should  redeem  the  thing, 

and  he  has  expressly  said  so,  the  heir 
is  not  bound  to  redeem  it. 
D.  xzx.  67. 

6.  Si  res  aliena  legata  fuerit  et  6.  If  a  thing  belonging  to  another 
ejus,  vivo  testatore,  legatarius  do-  is  given  as  a  legacy,  and  becomes  the 
minus  faotus  fuerit,  si  quidem  ex  property  of  the  legatee  in  the  lifetime 
oansa  emptionis,  ex  testamento  of  me  testator,  then,  if  it  becomes  so 
aotione  pretium  consequi  potest :  si  by  purchase,  the  legatee  may  recover 
vero  ex  causa  lucrativa,  veluti  ex  the  value  by  an  action  founded  on  the 
donatione  vel  ex  alia  simili  causa,  testament ;  but  if  the  legatee  obtained 
agere  non  potest.  Nam  traditum  it  by  any  way  of  clear  gain  to  him,  as 
est,  duas  lucrativas  causas  in  eun-  by  gift,  or  any  similar  mode,  he  cannot 
dem  hominem  et  in  eandem  rem  bring  such  an  action,  for  it  is  a  received 
concurrere  non  posse.  Hac  ratione  rule,  that  two  modes  of  acquiring,  each 
si  ex  duobus  testamentis  eadem  res  being  one  of  clear  gain,  can  never  meet 
eidem  debeatur,  interest,  utrum  in  the  same  person  with  regard  to  the 
rem  an  sBstimationem  ex  testamento  same  thing.  If,  therefore,  the  same 
oonsecutus  est:  nam  si  rem,  agere  thing  be  given  by  two  testaments  to 
non  potest,  quia  habet  earn  ex  causa  the  same  person,  it  makes  a  difiGBrenoe, 
lucrativa,  si  sestimationem,  agere  whether  tiie  legatee  has  obtained  the 
potest.  thing  itself,  or  the  value  of  it,  under  the 

first,  for,  if  he  has  already  received  the 
thing  itself,  he  cannot  bring  an  action, 
since  he  has  received  it  by  a  mode  of 
clear  gain  to  him ;  but,  if  he  has  received 
the  vaJue  only,  he  may  bring  an  action. 

D.  XXX.  108  ;  D.  xliv,  7. 17  ;  D.  xxx.  34.  2. 

It  may  be  observed,  that  if  a  person  acquired  the  subject  of  a 
legacy  by  a  caiuaa  lucrativa  during  the  lifetime  of  the  testator,  and 
the  legacy  was  made,  not  in  his  own  favour  directly,  but  was  given 
to  his  slave,  or  a  descendant  in  his  power,  he  could  recover  the 
value  of  the  thing  given  from  the  heir.  In  such  a  case  the  two 
ca/vb8(B  lucrativoi  were  not  considered  so  to  unite  in  one  person  as 
to  violate  the  general  rule,  although,  in  fact,  the  result  was  the 
same  as  if  the  rule  had  been  directly  violated.     (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee 
acquired  the  thing  during  the  lifetime  of  the  testator  by  a  catbsa 
lucrativa,  he  could  not  regain  it  or  its  value  by  an  action.  The 
vivo  testatore  is  merelv  an  example ;  it  would  be  the  same  if  the 
legatee  acquired  the  thmg  by  a  causa  lucrativa  at  any  time  before 
receiving  it  by  way  of  legacy.  Another  instAnce  of  the  principle 
is  given  in  the  ninth  paragraph. 

7.  Ea  quoque  res,  quse  in  rerum  7.  A  thing  not  in  existence,  but 
natura  non  est,  si  modo  futura  est,  which  one  day  will  be  in  existence, 
recte  legatur,  veluti  fructus,  qui  in  may  be  properly  given  as  a  legacy,  as, 
illo  fundo  nati  enmt,  aut  quod  ex  for  instance,  the  fruits  which  ediall 
ilia  ancilla  natum  erit.  grow  on  such  a  farm,  or  the  child  which 

shall  be  bom  of  such  a  slava 
Gai.  ii.  203. 

8.  Si  eadem  res  duobus  legata  &.  If  the  same  thing  is  given  as  a 
■it  sive  conjunctim  sive  disjunctim,  legacy  to  two  persons,  either  conjointly 
si  ambo  perveniant  ad  legatum,  scin-  or  separately,  and  both  take  the  legacy, 
ditur  inter  eos  legatum  :  si  alter  de-  it  is  divided  between  them.     Bat  if 
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ficiat,  quia  aut  spreverit  legatum  aut  either  of  the  legatees  fails  to  take  it 
vivo  testatore  decesserit  aut  alio  either  from  refusing  it  or  from  dying 
quolibet  modo  defecerit,  totum  ad  in  the  lifetime  of  the  testator,  or  from 
coUegatarium  pertinet.  Conjunctim  any  other  reason,  the  whole  goes  to  his 
autem  legatur,  veluti  si  quis  dicat  co-legatee.  A  legacy  is  given  conjointly, 
'  Titio  et  Seio  hominem  Stichum  do  if  a  testator  says, '  I  give  as  a  legacy  my 
lego ' :  disjunctim  ita  *  Titio  hominem  slave  Stichus  to  Titius  and  Seius ' :  but 
Stichum  do  lego,  Seio  Stichum  do  separately,ifhesays,  *Igiveasalegacy 
lego  *.  Sed  et  si  expresserit  *  eundem  my  slave  Stichus  to  Titius ;  I  give  as  a 
hom^em  Stichum,'  seque  disjunctim  legacymv  slave  Stichus  to  Seius'.  And 
legatimi  intellegitur.  even  if  tne  testator  says,  that  he  gives 

the  same  slave  Stichus,  yet  the  legacy 
is  still  taken  to  be  given  separately. 
Gai.  ii.  199. 

A  legacy  might  be  void  originally,  when  it  was  said  to  be  taken 
pro  non  scripto,  i.e.  as  if  it  had  never  been  inserted ;"  or  it  might 
be  valid  originally,  and  yet  before  the  rights  of  the  legatee  were 
fixed  (i.e.  to  use  the  technical  term  (see  note  on  paragr.  20),  before 
the  dies  cedena)  the  legatee  might  die,  or  refuse  the  legacy,  or  be- 
come incapable  to  take,  when  the  legacy  was  called  irritwm  or 
destitutuTn  ;  or  the  rights  of  the  legatee  might  be  fixed,  but  before 
the  legacy  was  actually  delivered  over  to  him,  it  might  be  taken 
away  from  him  on  account  of  something  rendering  him  unworthy 
to  receive  it ;  the  legacy  was  then  called  ereptitium  {quae  ut  in- 
dignia  eripiuntur).  If  there  were  no  co-legatees,  the  legacy,  if 
eTej)titiuray  went  to  the  Jiacua ;  in  the  two  other  cases  the  failure 
of  the  legacy  was  for  the  benefit  of  the  heir.  The  legacies  were 
burdens  with  which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  diflTerent.  Co-legatees 
might  be  created,  according  to  a  division  made  by  Faulus  (D.  1. 16. 
142),  re,  re  et  verbis,  or  veroia :  re  being  equivalent  to  the  disjunct 
tim  of  the  text,  when  the  same  gift  was  made  separately  to  two  or 
more  persons ;  re  et  verbis,  equivalent  to  the  conjunctim  of  the 
text,  when  the  same  thing  was  given  at  once  to  two  or  more ;  and 
verbis,  in  which  the  joint  legacy  was  only  apparent,  the  gift  being 
made  at  once  to  two  or  more,  but  their  respective  shares  being 
assigned  them,  as  '  lego  Titio  et  Seio  ex  cequis  partibus  \ 

The  rights  of  co-legatees  were  very  difierent  at  diflerent  periods 
of  Roman  law.  I.  Originally  the  interest  of  the  co-legatee  was 
determined  by  the  formula  under  which  the  legacy  was  given.  If  it 
was  per  vinaicationem,  the  right  to  the  property  in  the  whole  thing 
given  passed  to  each  legatee.  They  had  to  divide  it  between  them, 
but  each  had  a  right,  as  against  the  heir,  to  claim  the  whole.  If  one 
of  them  failed  to  take,  the  whole  passed  to  the  other.  (Gai.  ii.  199.) 
If  it  was  given  per  damnationem,  no  right  to  the  property  passed, 
but  each  legatee  was  a  creditor  of  the  heir  in  respect  of  the  thing 
given,  and  a  diflTerence  was  made  according  as  the  thing  was  given 
conjunctim  or  disjunctim.  In  the  former  case,  each  of  the  co- 
legatees,  if  there  were  two,  was  entitled  to  half  only,  and  if  either 
could  not  take,  his  half  remained  in  the  inheritance  for  the  benefit 

of  the  heir.     If  the  legacy  was  given  disjunctim,  then  each  had  a 

q2 
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claim  against  the  heir  for  the  whole,  and  if  one  got  the  thing  from 
the  heir,  the  other  could  get  its  value.  (Gai.  ii  205.)  If  thelegacy 
was  given  ainendi  modo,  and  conjunctim,  each  could  take  a  naif 
only.  If  given  disjunctim,  according  to  some  it  was  as  if  given  per 
damnationeTn  ;  according  to  others,  if  the  heir  allowed  either  co- 
legatee  to  take  the  thing,  he  had  done  his  duty,  and  the  co-legatee 
got  nothing.  (Gai.  ii.  215.)  If  the  legacy  was  given  per  pros- 
ceptionem,  the  effect  as  between  co-l^atees  was  the  same  as  in  the 
case  of  legacies  given  per  vindicationem,     (Gai.  ii.  223.) 

n.  The  lex  Julia  de  maritaTuiia  ordinibus  (b.c.  13)  and  the  lex 
Papia  Poppcea  (a.d.  9),  which  are  usually  spoken  of  as  one  law, 
lex  Julia  et  Papia,  introduced  great  changes  m  testamentary  law ; 
the  former  to  prevent  unequal  marriages,  as  of  a  senator  with  a 
liberta.Sknd  the  latter  to  promote  marriage  and  the  birth  of  children. 
Two  classes  of  persons,  ccelibes  and  orbi,  were  affected  with  incapa- 
citiea  They  inight  be  instituted  or  have  legacies  given  them,  i.e. 
the  institution  or  gift  was  not  void,  but  the  benefit  derivable  from 
it  was  taken  away  from  them  and  given  to  some  one  else.  By  cceleba 
was  meant  a  man  between  the  ages  of  twenty  and  sixty,  or  a  woman 
between  the  ages  of  twenty  and  fifty,  who  had  not  been  married  or 
was  a  widoweror  widow.  (UhP.  Reg.  16.1.)  Men  had  a  hundred  days 
from  the  death  of  the  testator  in  which  they  might  marry,  and  thus 
avoid  the  penalties  attaching  to  celibacy,  and  women  were  allowed 
two  years  from  the  death  of  a  husband,  and  eighteen  months  from 
the  time  of  divorce,  in  which  to  remarry.  (Ulp.  Reg.  14.  and  17. 1.) 
By  orbus  was  meant  a  man  between  twenty-five  and  sixty,  and  a 
woman  between  twenty  and  fifty,  who  had  not  a  child  living  at  the 
time  of  the  accrual  of  the  right  to  take  under  the  testament.  Adop- 
tive children  could  not  be  counted,  a  senatusconauUum  having  been 
passed  to  exclude  them.  The  lex  Papia  fixed  the  time  of  accrual 
of  rights  under  a  testament,  the  dies  cedenSy  as  it  was  technically 
termed,  at  the  date  of  the  opening  of  the  testament,  instead  of  the 
date  of  the  testator's  death,  which  had  previously  been  the  legal  date. 

The  ccelebs  lost  all,  and  the  orbtis  one-half,  of  what  was  given 
him,  and  this  lapsed  portion  (caducum,  veluti  ceciderit  ab  eo,  Ulp. 
Reg.  17.  1)  was  given  to  some  one  else.  These  cadtica  produced 
by  the  person  to  whom  they  were  given  not  being  capable  of  taking 
thera  were  not  the  only  interests  dealt  with  by  the  lex  Papia.  If 
a  gift  was  originally  invalid,  as  if  it  was  given  to  a  person  already 
dead  at  the  date  when  the  testament  was  made,  the  gift  was  looked 
on  as  if  it  had  never  been  made  at  all,  pro  non  scripto.  With  such 
gifts  the  lex  Papia  had  nothing  to  do.  But  a  gift  might  have  been 
valid  originally  and  then  become  invalid,  as  if,  e.g.,  it  had  been 
given  to  a  person  who  died  after  the  making  of  the  testament  and 
before  the  death  of  the  testator.  The  old  law  prescribed  how  they 
should  be  treated,  and  gave  them  by  accrual  to  co-heirs  if  given  to 
an  heir,  or  allowed  them  to  fall  in  as  part  of  the  inheritance  if  given 
to  a  legatee.  Such  vacant  things,  however,  were  affected  by  the 
lex  Papia.   They  were  said  to  be  in  causa  caduci ;  and  the  caduca 
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and  the  things  in  causa  cadud  devolved  together  to  those  who 
had  the  jvs  caduca  vindicandi. 

In  the  tirst  place  there  were  certain  excepted  persons,  among 
others  cognates  of  the  testator  up  to  the  sixth  degree  (Ulp.  Reg, 
16.  1),  who  were  not  affected  by  the  lex  Papia  at  all.  They  lost 
nothing  if  they  were  coelibes  or  orbi ;  they  were  said  to  be  solidi 
capaceSy  capable  of  taking  all  the  testament  gave  them.  But  they 
did  not  take  caduca  under  the  special  provisions  of  the  lex  Papia ; 
therefore  if  not  patrea  they  could  only  get  caduca  by  being  made 
substituted  heirs.  (See  note  on  Title  15.)  Ascendants  and  descend- 
ants up  to  the  third  degree  had  greater  privileges.  They  were 
solidi  capaceSy  losing  nothing  by  being  ca^libes  or  orbi ;  they 
could  themselves  take  caduca  under  the  lex  Papia ;  and  they 
had,  moreover,  the  jus  antiquuTn,  enjoying  the  rights  of  accrual 
t)f  the  old  law.     (Ulp.  Reg.  18.) 

Apart  from  them  it  was  the  patrea  (i.e.  persons  having  a  hus- 
band  or  wife  and  one  child  living),  mentioned  in  the  testament, 
who  took  the  caduca  and  the  things  in  causa  caduci,  legatees 
taking  before  heirs.  If  there  were  no  persons  answering  to  this 
description,  the  asra/riwrn,  or  treasury  of  the  people,  as  opposed  to 
the  jiscus,  or  treasury  of  the  emperor,  took  them.  But  the  object 
of  the  law  was  not  to  get  money  for  the  treasury,  but  to  reward 
marriage  and  the  birth  of  children,  and  this  is  why  testators  were 
allowea  to  substitute  heirs  (who,  of  course,  unless  near  relations 
or  patreSj  could  not  take)  so  as  to  prevent  the  oera/riv/m  taking. 

Where  there  were  co-legatees,  the  caduca  of  co-legatees  were 
given,  in  the  first  place,  to  co-legatees  who  were  patres ;  but  it  was 
only  those  joined  re  et  verbis,  and  those  joined  verbis,  who  had  to 
be  considered  for  this  purpose.  For  those  joined  re  were  each  en- 
titled to  the  whole  thing,  and  so  any  one  co-legatee  capable  of  tak- 
ing was  entitled  to  the  whole  by  the  form  of  the  gift.  If  there  were 
no  co-legatees  who  were pa^re«,  the  legacies  went  to  the  heirs  who 
were  patres.  If  there  were  none,  then  to  legatees  generally  who 
had  children.  If  none  had  children,  then  to  the  asra/riwm,  (Gai. 
ii.  206,  207,  286.)  Any  legacy  given  by  the  lex  Papia  Poppcea 
might  be  refused ;  if  accepted,  it  passed  with  all  the  burdens  at- 
taching to  it.  Caduca  cv/m  suo  onerefiunt  (Ulp.  Reg,  17.  2.) 
By  a  constitution  of  Caracalla  (Ulp.  Reg.  17.  2),  all  caduca  were 
given  to  the  fiscus,  the  distinction  between  the  cera/riv/m  and  the 
Jiscus  having  ceased  to  exist. 

III.  Constantine  abolished  the  law  of  incapacity  arising  from 
ceUbacy  and  orbitas.  (C.  viii.  58.)  And  Justinian  did  away  with 
all  the  law  of  cadv^a  springing  out  of  the  lex  P(vpia  Poppcea. 
The  distinction  between  the  kinds  of  legacies  being  no  longer  in 
existence,  new  provisions  on  the  subject  were  made.  (C.  vi.  51.) 
The  right  to  bring  a  real  action  was  to  attach  to  every  legacy ;  and 
co-legatees  were  placed  in  the  position  they  would  have  occupied 
before  the  lex  Papia  Poppcea ;  but  it  was  enacted  that  in  every 
case  of  a  gift  to  a  co-legatee  failing,  an  accrual  should  take  place  to 
the  other  or  others  joined  with  him.  If  they  were  joined  re,  the  ac- 
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crual  was  said  to  be  obligatory  on  those  conjoined  ;  but  the  burdens 
of  the  legacy  did  not  pass  with  it.  Really  there  was  no  accrual  at 
all ;  the  co-legatees  were  in  the  same  position  as  if  the  gift  had 
only  been  made  to  one.  If  the  co-legatees  were  joined  re  et  verbisy 
the  accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really  distinct 
interests,  and  therefore,  if  the  gift  to  one  fai^d,  the  others  had 
something  to  receive.  But,  at  the  same  time,  they  took  the  share 
they  gained,  with  all  its  burdens ;  it  might,  for  instance,  be  encum- 
bered with  a,  fideicommiasuTn.  Legatees  joined  only  verbis  were 
not,  properly  speaking,  co-legatees  at  all,  and  Justinian  does  not 
permit  any  accrual  between  them.  There  was  thus  a  clear  distinc- 
tion made  between  legacies  given  jointly  to  legatees  re  et  verbis 
and  those  given  verbis.  In  both  distinct  interests  were  in  effect 
given  to  all  the  legatees ;  but  in  the  former  case  these  interests 
were  so  united  that,  through  the  failure  of  the  legacy  of  one 
legatee,  his  interest  accrued  to  those  joined  with  him. 

If  the  rights  of  a  co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure  still 
took  place  for  his  benefit,  or  rather  that  of  his  representatives^ 
and  was  said  to  be  given  to  his  pa/rs  or  share.  (D.  vii.  1.  33.  1.) 

9.  Si  coi  fundus  alienus  legatus  9.  If  a  testator  gives  as  a  legacy 

fuerit  et  emerit  proprietatem  de-  land  belonging  to  another,  and  the 
tracto  usufructu  et  ususfructus  ad  legatee  purchases  the  bare  ownership 
eum  pervenerit  et  postea  ex  testa-  minus  tne  usufruat,  and  the  usufruct 
mento  agat,  recte  eum  agere  et  fun-  comes  to  him,  and  he  afterwards  brings 
dum  petere  Julianus  ait,  quia  usus-  an  action  under  the  testament,  Julian 
fructus  in  petitione  servitutis  locum  says  that  an  action  claiming  the  land 
optinet ;  sed  officio  judicis  contineri,  is  well  brought,  because,  in  tiiis  claim, 
ut  deducto  usufructu  jubeat  eestima-  the  usufruct  is  regarded  as  a  servitude 
tionem  prsstarL  only.     But  it  is  the  duty  of  a  judge,  in 

this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to  be 
paid. 
D.  XXX.  82.  2.  3  ;  D.  L  16.  25. 

A  fundus,  or  landed  estate,  is  left  by  legacy  ;  the  legatee  buys 
the  naked  ownership,  but  receives  by  a  causa  lucrativa  (this  is 
expressed  hy  pervenerit)  the  usufruct.  He  is,  of  course,  entitled 
to  receive  the  value  of  what  he  has  bought,  but  not  of  that  which 
has  already  come  to  him  by  a  causa  Lucrativa.  Supposing  he 
wishes  to  recover  by  action  the  value  of  the  naked  ownership  from 
the  heir,  he  can  only  demand  exactly  that  which  was  given  him  by 
the  testament.  He  therefore  asks  for  the  fundus ;  but  ih^  fundus 
includes  both  the  naked  ownerahip  and  the  usufruct.  Will  he  not 
then  be  asking  too  much,  and  thus  fail  in  his  action  from  what 
was  termed  plus  petitio  t  (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers 
that  he  will  not,  because  in  every  demand  of  a  fundus  the 
plaintifi*  must  necessarily  ask  for  it,  subject  to  all  its  servitudes. 
Usufruct  was  a  servitude,  and  therefore,  in  demanding  the /itTicZtw 
from  the  heir,  he  does  not  demand  the  usufruct,  if  the  fu/adus  is 
subject  to  such  a  servitude. 
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10.  Sed  si  rem  legatarii  quis  ei  10.  If  a  testator  gives  as  a  legacy 
legaverit,  inutile  legatnm  est,  quia  anything  that  already  belongs  to  the 
quod  proprium  est  ipsius,  amplius  legatee,  the  legacy  is  useless ;  for  what 
ejus  fieri  non  potest :  et  licet  cJien-  is  abready  the  property  of  a  legatee 
averit  earn,  non  debetur  nee  ipsa  cannot  become  more  so.  And,  although 
nee  sestimatio  ejus.  the  legatee  has  parted  with  the  thing 

bequeathed,  he  would  not  be  entitled 
to  receive  either  the  thing  itself  or  its 
value. 
D.  XXX.  41.  2. 

Et  licet  alienaverit  ea/m.  This  is  an  application  of  what  was 
called  the  rule  of  Cato,  regula  Catoniana  (perhaps  Cato  Major), 
viz.  Quod,  si  testa/menti  facti  tempore  decessisaet  testator,  inutile 
foret,  id  legatum  quandocvmique  deceaserit  non  valere  (D.  xxxiv. 
7.  1.  pr.),  i.e.  a  legacy  invabd  when  the  testament  was  made, 
could  never  become  valid. 

11.  Si  quis  rem  suam  quad  alie-  11.  If  a  testator  gives  a  thing  be- 
nam  legaverit,  valet  legatimi :  nam    longing  to  himself,  as  if  it  was  the 
plus  valet,  quod  in  veritate  est,  quam    propertv  of   another,    the    legacy  is 
quod  in  opinione.    Sed  et  si  legatarii    valid;  for  its  validity  is  decided  by 
putavit,  valere  constat,  quia  exitum    what  is  the  real  state  of  the  case,  not 
voluntas  defunoti  potest  nabere.           by  what  he  thinks.    And  if  the  testa- 
tor imagines  that  what  he  gives  be- 
longs already  to  the  legatee^  vet,  if  it 
does  not,  the  legacy  is  certainly  valid, 
because  the  wieub  of  the  deceased  can 
thus  teike  effect. 

D.  xl.  2.  4.  1. 

Quasi  alienam :  in  the  converse  case  the  legacy  is  bad  (par.  4). 
The  words  'plus  valet  quod,  &c.,  are  not  3ie  statement  of  a 
general  rule  of  law,  but  merely  of  what  happens  under  the  parti- 
cular circumstances  referred  to.  Under  other  circumstances,  ex- 
actly the  opposite  is  laid  down.  XJlpian  says,  for  instance,  that 
a  person  thinking  himself  a  necessarius  herea,  but  really  not  being 
so,  could  not  repudiate  the  inheritance,  nam  plus  eat  in  opinione 
qua/m  in  veritate.    (D.  xxix.  2.  15.) 

12.  Si  rem  suam  legaverit  testa-  12.  If  a  testator  gives  his  own  pro- 
tor  posteaque  earn  alienaverit.  Gel-  perty  as  a  legacy,  and  afterwards 
sus  existimat,  si  non  adimendi  animo  alienates  it,  it  is  the  opinion  of  Celsus 
vendidit,  nihilo  minus  deberi,  idque  that  the  legatee  is  entitled  to  the 
divi  SeveruB  et  Antoninus  rescrip-  legacy,  if  me  testator  did  not  sell 
serunt.  lidem  rescripserunt,  eum,  with  an  intention  to  revoke  the  le- 
qui  post  testamentum  factum  prsedia,  gacy.^  The  Emperors  Severus  and 
que  legata  erant,  pignori  dedit,  Antoninus  have  pubUshed  a  rescript  to 
ademisse  legatum  non  videri  et  ideo  this  effect.  And  tney  have  also  decided 
legatariimi  cum  herede  agere  posse,  by  rescript,  that  if  any  person,  after 
at  prsedia  a  creditors  luantur.  Si  maJdng  his  testament,  pledges  inmiove- 
vero  quis  partem  rei  legatsB  aUen-  ables  which  he  has  given  as  a  legacy, 
averit,  pars,  quae  non  est  aUenata,  he  is  not  to  be  taken  to  have  thereby 
onmimodo  debetur,  pars  autem  aU-  revoked  the  legacy ;  and  that  the  le- 
enata  ita  debetur,  si  non  adimendi  gatee  may,  by  bringing  an  action 
animo  alienata  sit.  against  the  heir,  compd  Imn  to  redeem 

the  property.  If,  again,  a  part  of  the 
thing  given  as  a  legacy  is  alienated, 
the  legatee  is  of  course  still  entitled 
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to  the  part  whioh  remains  unalien- 
ated, but  is  entitled  to  that  whioh  in 
alienated  only  if  it  appears  not  to 
have  been  alienated  witn  the  intention 
of  taking  away  the  legacy. 
Gai.  il  198 ;  D.  xxxii.  11.  12  ;  C.  vi.  37.  3 ;  D.  xxr.  S.  pr. 


Gaius  informs  us  that  the  opinion  confirmed  by  Severus  and 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  pervindicationem,  it  seemed  impos- 
sible that  if  the  thing  was  aJienated  the  legatee  could  take  any- 
thing ;  and  even  if  it  was  per  damnatioTiem,  though  there  was 
nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee  makin£r 
a  valid  claim  (licet  ipso  jure  debeatv/r  tegatv/m),  it  was  consider^ 
that  he  might  be  repelled  by  an  exception,  because  he  would  be 
acting  against  the  wishes  of  the  deceased.    (Qai.  iL  198.) 

13.  Si  quia  debitori  sno  liberati-  13.  If  a  testator  gives  as  a  legacy 

onem  leffaverit,  legatnm  ntUe'est  et  to  his  debtor  a  discharge  from  his 
neque  ab  ipso  deoitore  neqne  ab  debt,  the  legacy  is  valid,  and  tiie  heir 
herede  ejus  potest  heres  petere  nee  cannot  recover  the  debt  from  the 
ab  alio,  qui  heredis  loco  est :  sed  et  debtor,  his  heir,  or  any  one  in  tiie  place 
potest  a  debitore  conveniri,  at  liberet  of  his  heir.  The  debtor  may  by  action 
eum.  Potest  aatem  quis  vel  ad  compel  the  heir  to  free  him  from  his 
tempus  jubere,  ne  heres  petat.  obligation.     A  man  may  also  forbid 

his  heir  to  demand  payment  of  a  debt 
during  a  certain  time. 
D.  zzziv.  3.  pr.  and  3  ;  l3.  xxxiv.  8. 1. 

The  debt  was  not  extinguished  by  the  legacy  of  libercUio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel  him 
by  the  plea  of  fraud  (exceptione  doli  mali),  and,  if  the  debtor 
wished,  he  could,  by  suing  under  the  testament,  compel  the  heir 
to  release  the  debt,  by  consent  only,  if  the  obligation  had  been 
made  in  that  manner,  by  acceptilatio^  i.e.  by  the  heir  acknow- 
ledging the  receipt  of  the  thing  owed  (see  Bk.  iii.  Tit.  29. 1),  if  it 
had  not. 

A  discharge  from  debt  might  be  made  indirectly  by  giving  as 
a  legacy  to  the  debtor  the  chirographum,  or  bond  by  which  he 
was  bound ;  it  would  be  valid  qiuaai  pro  fideicammisao,  (D. 
xxxiv.  3.  3.  1,  2.) 

Vel  ad  tempvs.  The  efiect  of  such  a  legacy  was  that  if  the 
heii*  sued  the  legatee  before  the  time  had  expired,  he  could  be 
repelled  by  an  exception  of  doliia  mains. 


14.  Ex  contrario  si  debitor  cre- 
ditori  suo  quod  debet,  legaverit, 
inutile  est  legatum,  si  nihil  plus  est 
in  legato  quam  in  debito,  quia  nihil 
amplius  habet  per  legatum.  Quodsi 
in  diem  vel  sub  condicione  debitum 
ci  pure  legaverit,  utile  est  legatum 
propter  reprsBsentationem.  Quodsi 
vivo  testatore  dies  venerit  aut  con- 
dicic  extiterit,  Papinianus  scripsit, 
utile  esse  nihilo  minus  legatum, 
quia  semel  constitit.     Quod  et  ver- 


14.  Conversely,  a  legacy  given  by 
a  debtor  to  his  creditor  of  the  money 
wliich  he  owes  him,  is  ineffecttial  if  it 
includes  nothing  more  than  the  debt 
did,  for  the  creditor  thus  receives  no 
benefit  from  the  legacy/  But  if  a 
debtor  gives  absolutely  as  a  legacy  to 
his  creditor  what  was  due  only  on  the 
expiration  of  a  term  or  on  the  accom- 
plishment of  a  condition,  the  legacy  is 
effectual,  because  it  thus  becomes  due 
before  the  debt.      Papinian  decides, 
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um  est :  non  enim  plaouit  senteotia  that  if  the  term  expires,  or  the  con- 
existimantium,  extinctum  esse  lega-  dition  is  accompUshed,  in  the  Hfetime 
turn,  quia  in  earn  c^usam  pervenit,  of  the  testator,  the  legacy  is  neverthe- 
a  qua  incipere  non  potest.  less  effectual,  because  it  was  once  good ; 

which  is  true.  For  we  reject  the 
opinion  that  a  legacy  once  good  after- 
wards becomes  extinct,  because  cir- 
cumstances have  arisen  which  would 
have  prevented  its  being  originally 
valid. 
D.  XXXV.  2.  1.  10  ;D.  xxxv.  2. 6 ;  D.  xxxL  82.  pr. 

15.  Sed  si  uxori  maritus  dotem  15.  If  a  man  gives  as  a  legacy  to 
legaverit,  valet  legatum,  quia  plenius  his  wife  her  do8,  the  legacy  is  valid, 
est  legatum  quam  de  dote  actio,  for  the  legacy  is  more  beneficial  than 
Sed  si  quam  non  acceperit  dotem  the  action  she  might  maintain  for  the 
legaverit,  divi  Severus  et  Antoninus  recovery  of  her  dos.  But  if  he  be- 
rescripserunt,  si  quidem  simpliciter  queaths  to  his  wife  her  doSy  which  he 
legaverit,  inutile  esse  legatum :  si  has  never  actually  received,  the  Em- 
vero  certa  pecunia  vel  certum  cor-  perors  Severus  and  Antoninus  have 
pus  aut  instrumentum  dotis  in  pres-  decided  by  a  rescript,  that  if  the  dos 
legando  demonstrata  simt,  valere  is  given  without  any  sjpecification,  the 
legatum.  legacy  is  void ;  but  if  in  the  terms  of 

the  gift  a  particular  sum  or  thing,  or 
a  certain  sum  mentioned  in  the  dotal 
act.  Is  specified  as  to  be  received  as 
a  legacy  oef ore  it  could  be  received  as 
dos,  the  legacy  is  valid. 
D.xxxiii.  4. 1.  2,  7,  8. 

In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  uxorioB 
actio,  certain  delays  in  the  restitution  of  the  dowry  were  permitted ; 
and  sums  expended  for  the  improvement  of  the  property  of  the 
wife  might  be  set  off  against  the  claim.  The  legacy  had  to  be 
paid  without  delay,  and  no  set-off  was  admissible.  It  was  from  the 
dowry  being  thus  restored,  when  made  the  subject  of  a  legacy, 
sooner  than  when  the  action  was  brought,  that  the  expression  j?rcB- 
legwre  dotem  was  used  ;  the  dos  was  given  by  legacy  (tega/re)  sooner 
(prce)  than  it  could  otherwise  be  obtained. 

By  the  words  *  certa  pecunia,^  &c.,  is  meant  that  if  the  testator 
said,  *  I  give  to  my  wife  the  sum  she  brought  me  as  dowry,'  and 
she  had  not  brought  anything,  the  legacy  would  be  useless  ;  but  if 
he  said, '  I  give  her  the  100  av/rei  she  brought  me/  then  the  words 
referring  to  her  having  brought  them  would  be  only  a,  falsa  demon- 
stratio,  that  is,  an  unnecessary  particularity  of  expression,  which 
would  be  passed  over  as  if  not  written.    (C.  vi.  44.  3.) 

Instrv/mentum  dotis.  So,  if  the  testator  said,  'I  give  the 
property  mentioned  in  the  act  of  dowry,*  if  there  was  no  act  of 
dowry,  the  gift  would  be  useless  ;  but  if  he  said,  '  I  give  such  or 
such  a  particular  thing  mentioned  in  the  act  of  dowry,'  if  there  was 
no  act  of  dowry,  the  wife  would  receive  the  thing  specified,  and 
the  words, '  mentioned  in  the  act  of  dowry,'  would  be  treated  as 
superfluous. 

16.  Si  res  legata  sIdc  facto  here-  16.  If  a  thing  given  as  a  legacy 
dis  perierit,  legatario  decedit.  £t  perishes  without  the  act  of  tiie  heir, 
si  servos  alienus  legatus  sine  facto    the  loss  falls  upon  the  legatee.    And, 
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heredis  mannmissas  fuerit.  dod  if  the  sUve  of  Another,  given  as  a 
tenekir  herea.  Si  vero  heredis  ser-  legacy,  should  be  manmnitied  with- 
vuB  legafeas  fuerit  et  ipse  earn  mann-  oat  the  act  of  the  heir,'  the  heir  ia 
miserit.  ientri  enm.  Jalianns  scrip-  not  answerable.  But  if  a  testator 
sit,  nee  interest,  scierit  an  ignorav-  gives  as  a  legacy  the  slave  of  his  heir, 
erit.  a  se  legatom  esse.  Sed  et  si  who  afterwards  manumits  that  slave, 
alii  donaverit  servum  et  is,  coi  don-  JoUan  says  that  the  heir  is  answer- 
atns  est,  eom  manomiserit,  tenetor  able,  whether  he  knew  or  not  that 
heres,  qoamvis  ignoraverit,  a  se  enm  the  slave  was  given  away  from  him 
legatom  esse.  as  a  legacy.     And  it   woold  be   the 

same  if  the  heir  had  made  a  present 
of  the  slave  to  any  one  who  had  en- 
franchised him:  the  heir,  ti^ngh 
ignorant  of  the  legacy,  wonld  be  an- 
swerable. 
D.  XXX.  as ;  D.  XXX.  112.  L 


The  manumission,  of  coarse,  is  good ;  it  is  the  cestimatio  in 
respect  of  which  the  heir  is  bound. 

17.  Si  qnis  ancillas  cum  snis  natis  17.  If   a    testator   beqneaths    his 
legaverit,  etiamsi    andlls    mortne    female  slaves  and  their  offisprin^,,  al- 
faerint,  partus  legato  cedunt.    Idem     though  the  mothers  die,  the  issue  goes 
est  si  ordinarii  servi  cum  vicariis    to  the  legatee.    And  it  is  the  same  if 
legati  fuerint,  ut,  Ucet  mortui  sint    ordinary  slaves  are    bequeathed    to- 
ordinarii,  tamen  vicarii  legato   ce-    gether  with  vicarial,  so  that  althou^ 
dant.     Sed  si  servus  cum  peculio    the  ordinary  slaves  die  yet  the  vicanat 
fuerit    legatuB,    mortuo    servo    vel    slaves  will  pass  by  viitue  of  the  gift, 
manumisso  vel  alienato,  et  peculii    But,  where  a  slave  is  bequeathed  with 
legatum  extinguitur.    Idem  est,  si    his  pecuiium,  and  afterwards  dies,  or  is 
fundus  instruct  us  vel  outn  instru-    manumitted,  or  alienated,  the  legacy  of 
mento  legatus  fuerit :    nam  fundo    the  peculium  becomes  extinct.     It  is 
alienato  et  instrumenti  legatum  ex-    the  same  if  the  testator  gives  as  a 
tinguitur.                                                 legacy*  land  'provided   with   instru- 
ments of  use  or  ornament,'  or  *  with 
its  instruments  of  culture'.     If  the 
land  is  alienated,  the  legacy  of  ^^^e 
instruments  is  extinguisned.  '* 

D.  xxxiii.  8. 1,  2,  3,  4 ;  D.  xxxiiL  7.  L 

An  ordinarius  aervus  was  a  slave  who  had  a  special  omce 
in  the  establishment,  as  cook,  barber,  baker,  &c  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
peculium.  But  in  the  case  or  this  legacy,  the  law  considered 
them  as  having  an  independent  existence  (propter  dignitatem 
homini8)y  and  not  merely  as  accessories  to  the  ordinarii.  So, 
the  children  of  a  female  slave  are  not  treated  as  mere  accessories 
to  her.  (See  Tit.  1.  37.)  Had  they  been  so,  they  could  not 
have  passed  without  the  principal  to  which  they  were  attached. 

Fundus  inatructiia  is  land,  with  everything  on  it,  whether  for 
use  or  ornament;  fundus  cum  instrumento,  land,  with  the  instru- 
ments of  its  culture  only.     (D.  xxxiii.  7.  12.  27.) 

18.  Si  grex  legatus  fuerit  post-  18.  If  a  flock  is  given  as  a  legacy, 
eaque  ad  unam  ovem  pervenerit,  and  it  is  afterwards  reduced  to  a 
quod  superfuerit,  vindicari  potest.        single  sheep,  the  legatee  can  claim  by 

read  action  what  remains. 
D.  XXX.  22. 


LIB.  II.    TIT.  XX.  235 

He  may  claim  the  remainder,  that  is  the  one  sheep  left,  although 
one  sheep  does  not  form  a  flock. 

19.  Grege  autem  legato  etiam  19.  If  a  flock  is  giycn  as  a  le- 
eas  oves,  qusB  post  testamentum  gacy,  any  sheep  that  may  be  added 
factum  gregi  adicimitur,  legato  ce-  to  the  flock  after  the  making  of  the 
dere,  JuJianus  ait :  esse  enim  gregis  testament  will,  according  te  Julian, 
unum  corpus  ez  distantibus  capiti-  pass  te  the  legatee.  For  a  flock  is  one 
bus,  sicuti  tedium  unum  corpus  est  body,  consisting  of  several  different 
ex  oohserentibus  lapidibus :  sedibus  heads,  ^  a  house  is  one  body,  com- 
denique  legatis,  columnas  et  mar-  posed  of  several  stones  joined  to- 
mora,  quse  post  testamentum  factum  gether.  So,  when  a  building  is  ^iven 
adjecta  sunt,  legate  cedere.  as  a  legacy,  any  marble    or    pillars 

which  may  be  added  after  the  testa- 
ment is  made  will  pass  by  the  legacy. 
D.  XXX.  21. 

20.  Si  peculium  legatum  fuerit,  20.  If  a  pectUiwn  is  given  in  a 
sine  dubio  quidquid  peculio  aooedit  legacy,  it  is  certain  that  if  it  is  in- 
vel  decedit  vivo  testatere,  legatarii  creased  or  diminished  in  the  lifetime 
lacro  vel  damno  est.  Quodsi  post  of  the  testator,  it  is  so  much  gained  or 
mortem  testatoris  ante  aditam  here-  lost  te  the  legatee.  Andxif  a  slave 
ditatem  servus  adquisierit,  Julianus  acquires  anything  between  the  death 
ait,  si  quidem  ipsi  manumisso  pecu-  of  the  testator  and  the  time  of  the 
lium  legatum  fuerit,  omne,  quod  heir  entering  on  the  inheritance, 
ante  aditam  hereditatem  adquisitum  Julian  makes  this  distinction :  if  it  is 
est,  legatario  cedere,  quia  dies  hujus  to  the  slave  himself  that  iAiepeciUium, 
legati  ab  adita  hereditate  cedit :  sed  together  with  his  enfranchisement,  is 
si  extraneo  peculium  legatum  fuerit,  given,  then  all  that  is  acquired  before 
non  cedere  ea  legata,  nisi  ex  re-  the  heir  enters  on  the  inheritance  goes 
bus  peculiaribus  auctum  fuerit.  Pe-  to  the  legatee^  for  the  right  to  such  a 
culium  autem  nisi  legatum  fuerit,  legacy  is  not  fixed  until  the  inherit- 
manumisso  non  debetur,  quamvis  si  ance  is  entered  on.'  But  if  it  is  ^  a 
vivus  manumiserit,  suf&cit,  si  non  stranger  that  the  peculium  is  given, 
adimatur:  et  ita  divi  Severus  et  then  anything  so  acquired  will  not  pass 
Antoninus  rescripserunt.  lidem  to  the  legatee,  unless  the  acquisition 
r^ripsenmt,  peculio  legato,  non  was  made  by  means  of  something  form- 
V  *tjri  id  relictum,  ut  petitionem  ing  part  of  the  peculium.  His  pecu- 
hat>eat  pecunise,  quam  in  rationes  lium  does  not  go  to  a  slave  manumit- 
dominicas  impendit.  lidem  rescrip-  ted  by  testament,  xmless  expressly 
senmt,  peciuium  videri  legatum,  given  to  him  ;  although,  if  a  master 
cum  rationibus  redditis  liber  esse  in  his  lifetime  manumite  his  slave,  it  is 
jusBi^  est  et  ex  eo  reliquas  inferre.  enough  if  he  does  not  expressly  take 

the  peculium  away  from  him ;  and  to 
this  effect  the  Emperors  Severus  and 
Antoninus  issued  a  rescript.  They  have 
also  decided  by  rescript,  that  when  his 
peculium  is  given  as  a  legacy  to  a  slave, 
this  does  not  entitle  him  to  demand 
what  he  may  have  expended  for  the  use 
of  his  master.  The  same  emperors  have 
further  decided  by  rescript,  that  a  slave 
is  to  be  considered  to  have  had  hiBpecu- 
lium  given  him  by  legacy  when  the  tes- 
tator says  he  shall  be  free  as  soon  as  he 
has  brought  in  his  accounts,  and  made 
up  any  deficiency  out  of  his  peculiufn. 
D.  xxxiii.  8.  8.  8 ;  D.  xxxiii.  8.  6.  4,  6  ;  D.  xxxiii.  8.  8.  7  ;  D.  xv.  L  63. 

Dies  cedity  *  the  day  begins,'  and  dies  venit,  *  the  day  is  come,' 
are  the  two  expressions  in  Roman  law  which  signify  the  vesting  or 
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iudng  of  an  interest,  and  the  interest  becoming  a  present  ona 
Cedere  diem  (says  Ulpian,  D.  1. 16.  213)  signified^ iTunpere  deberi 
pecuniam;  venire  diemsignificat  evmi  diemvenisse.quo pecunia 
peti potest,  Cedit  dies  may  therefore  be  translated,  *  the  time  when 
the  right  to  the  thing  is  fixed ' ;  venit  dieSy  *  the  time  when  the  thing 
may  be  demanded '.  For  instance,  if  A  buvs  a  horse  of  B,  without 
any  terms  being  attached  to  the  purchase,  the  right  of  B  in  the  pur- 
chase-money is  fixed  at  once,  and  also  he  may  at  once  demand  it, 
et  cessit  et  venit  dies.  If  A  agrees  that  the  purchase-money  shall 
be  paid  by  instalments,  then  dies  cessit^  B  has  a  fixed  interest  in 
the  money ;  but  the  dies  can  only  be  said  venisse  as  each  instal- 
ment f  aUs  due,  and  with  regard  only  to  the  portion  becoming  due. 
If,  again,  A  only  buys  it  on  condition  that  C  will  lend  him  the 
money,  then,  until  C  has  done  so,  neque  cessit  neque  vemt  dies,  B 
has  no  fixed  interest  in,  or  ri^ht  to,  the  purchase-money  until  the 
condition  is  accomplished.  With  regard  to  legacies,  the  dies  eedens, 
the  time  at  which  the  eventual  rights  of  the  legatee  were  fixed, 
was  the  day  of  the  testator's  death,  excepting  when  the  vesting  or 
fixing  of  these  rights  was  suspended  by  a  condition  in  the  testa- 
ment itself.  The  dies  veniens,  the  time  when  the  thing  given 
could  be  demanded,  was  not  till  the  heir  entered  on  the  inherit- 
ance, and  there  was  thus  some  one  of  whom  to  make  the  demand ; 
if  the  legacy  was  given  after  a  term,  or  on  a  condition,  the  de- 
mand, of  course,  could  not  be  made  (dies  non  venit)  until  the 
term  had  expired,  or  the  condition  was  fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppoea  (a.d.  9)  in 
fixing  the  dies  cedens  at  the  day  when  the  testament  was  opened, 
not  at  that  when  the  testator  died  (see  note  to  para^.  8) ;  but 
this  had  been  done  away  with,  and  the  old  law  was  in  force  under 
Justinian.     (C.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time 
of  the  dies  cedens.  He  took  it  with  all  the  gains  and  losses  that 
had  accrued  to  it  since  the  date  of  the  testator  s  death,  and  directly 
his  rights  were  fixed,  they  were  transmissible  to  his  heirs. 

But  if  a  testator  gave  his  liberty  to  one  of  his  slaves  as  a  legacy, 
there  was  in  this  case  an  exception  to  the  rule  that  the  dies  cedens 
dates  from  the  death  of  the  testator.  If  the  gift  of  liberty  was 
given  to  a  slave  as  a  legacy,  he  could  not  begin  to  acquire  for  his 
own  benefit  until  an  heir  had  entered  on  the  inheritance,  as  it  was 
requisite  there  should  be  some  one  to  free  him.  The  pecuUv/m, 
therefore,  if  given  to  him,  would  be  such  as  it  was  when  the  heir 
entered  on  the  inheritance ;  while,  if  the  pecwlium  was  given  to  a 
stranger,  it  would  be  such  as  it  was  at  the  death  of  the  testator, 
excepting  when  the  peculiv/m  was  augmented  by  things  derived 
from  itself  (ex  rebus  peculiaribus),  as,  for  instance,  if  sheep  or 
cattle,  forming  part  of  the  peculiurriy  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in  which 
the  dies  cedens  dated  from  the  entrance  on  the  inheritance,  not  from 
the  death  of  the  testator.  These  servitudes  wereexclusively  attached 
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to  the  person  of  the  legatee,  and  as  they  were  not  transmissible  to 
his  heirs,  there  could  be  no  interest  in  them  until  the  actual  en- 
joyment of  them  was  commenced. 

When  the  master  enfranchised  his  slave  himself,  he  was  present 
to  demand  the  peculium,  and  if  he  did  not,  it  was  considered 
evident  that  he  intended  the  slave  to  keep  it.  Not  so  in  a  legacy 
of  liberty,  in  giving  which  the  master  might  so  easily  forget  the 
peculium  that  some  expressions  were  required  to  show  that  he 
remembered  it,  and  wished  to  give  it  to  the  slave. 

The  terms  of  the  second  rescript  referred  to  in  the  text  are 
given  by  Ulpian.     (D.  xxxiii.  8.  6.  4.) 

21.  Tarn  autem  corporales  res  21.  Things  corporeal  and  incorpo- 
quam  incorporales  legari  possunt.  real  may  be  equs^y  well  given  as  a 
Et  ideo  quod  defuncto  debetur,  legacy.  Thus,  the  testator  may  give 
potest  aJicui  legari,  ut  actiones  suas  a  debt  due  to  him,  and  the  heir  is  uien 
neres  legatario  prsBstet,  nisi  exegerit  obliged  to  use  his  actions  for  the  bene- 
vivus  testator  pecuniam :  nam  hoc  fit  of  the  legatee,  unless  the  testator 
casu  legatum  extinguitur.  Sed  et  in  his  lifetime  exacted  payment,  for 
tale  legatum  valet :  '  damnas  esto  in  this  case  the  legacy  would  become 
heres  domum  illius  reficere  '  vel  extinct.  Such  a  legacy  as  this  is  also 
*  ilium  8Bre  aJieno  Hberare  '.  good  :  'Let my  heir  be  boimd  to  rebuild 

the  house  of  such  a  one,'  or  *  to  free 
him  from  his  debts  '. 
D.  XXX.  41.  pr. ;  D.  xxx.  39.  3,  4. 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called 
legatwm  nominia.  (See  D.  xxx.  44.  6.)  Of  course  the  legatee 
could  sue  for  it  only  in  the  name  of  the  heir. 

22.  Si  generaliter  servus  vel  alia  22.  If  a  testator  gives  a  slave  or 
res  legetur,  electio  legatarii  est,  nisi  anything  else  as  a  legacy,  without 
aliud  testator  dii^erit.                              specifying  a  particular  ^ve  or  thing, 

tne  choice  belongs  to  the  legatee,  un- 
less the  testator  has   expressed  the 
contrary. 
D.  xxx.  108.  2. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a  legatwm  generis,  that  the  class  of  objects  must  not  be  one 
too  wide.  Legatv/m  nisi  certce  rei  sit  et  aa  certam  personam 
deferatur,  nulliv^  est  momenti,  (Paul.  Sent.  iii.  6.  13.)  For 
instance,  the  gift  of  *  an  animal  'would  have  seemed  rather  intended 
to  mock  than  to  benefit  the  legatee  ;  so  the  gift  of  a  house  if  the 
testator  had  no  houses,  magis  derisorium  qua/m  utile  legatv/m. 
(D.  xxx.  71.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to  be 
given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In  a 
legacy  per  vindicationew,  it  belonged  to  the  latter ;  there  was  a 
real  action  in  which  the  legatee  must  specify  the  particular  thin^ 
that  he  claims.  In  a  legacy  per  cUvmnationem  it  belonged 
to  the  heir ;  there  was  only  a  personal  action  against  the  heir  as 
debtor,  and  the  debtor  might  discharge  the  obligation  in  the  way 
most  beneficial  to  himself.    (X]l^.  Beg.  24.  14.) 
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The  main  difference  between  a  legatum  generis  and  a  legatum 
optionis  was  that  in  the  latter  the  legatee  could  <Shoose  the  best 
of  the  kind  in  the  possession  of  the  testator ;  in  the  former  the 
legatee  could  not  choose  the  best,  nor  the  heir  the  worst.    (D. 

:.  37.) 


23.  Optionis  legatum,  id  est  ubi  28.  The  legacy  of  election,  that  is 
testator  ex  servis  suis  vel  aliis  rebus  when  a  testator  directs  his  legatee  to 
optare  legatarium  jusserat,  habebat  choose  any  one  from  among  his  slaves, 
in  se  condicionem,  et  ideo  nisi  ipse  or  any  other  class  of  things,  was  for- 
legatarius  vivus  optaverat,  ad  here-  merly  held  to  imply  a  condition,  so 
dem  legatum  non  transmittebat.  that  if  the  legatee  in  his  lifetime  did 
Sed  ez  constitutione  nostra  et  hoc  not  make  the  election  he  did  not 
in  meliorem  statum  reformatum  est  transmit  the  legacy  to  his  heir.  But, 
«t  data  est  licentia  et  heredi  lega-  by  our  constitution,  we  have  altered 
tarii  optare,  licet  vivus  legatarius  this  for  the  better,  and  the  heir  of  the 
hoc  non  fecit.  Et  diligentiore  trac-  legatee  is  now  permitted  to  elect,  al- 
tatu  habito,  et  hoc  in  nostra  con-  though  the  legatee  in  his  lifetime  has 
stitutione  additum  est,  sive  plures  not  done  so.  And,  pursuing  the  sub- 
legatarii  existant,  quibus  optio  re-  ject  still  further,  we  have  added,  that 
licta  est,  et  dissentiant  in  corpore  if  there  are  several  legatees  to  whom 
•eligendo,  sive  unius  legatarii  plures  an  option  is  left,  and  they  differ  in 
heredes,  et  inter  se  circa  optandum  their  choice,  or  if  there  are  many  heirs 
dissentiant,  alio  aliud  corpus  eligere  of  one  legatee,  and  they  cannot  agree 
oupiente,  ne  pereat  legatum  ^quod  what  to  onoose,  one  choosing  one  thing 
plerique  prudentium  contra  bene-  and  another  another  thing,  then  to 
volentiam  introducebant),  fortunam  prevent  the  legacy  becoming  ineffec- 
«sse  hujuB  optionis  judicem  et  sorte  tual,  which  the  generality  of  ancient 
esse  hoc  dinmendum,  ut,  ad  cpiera  lawyers,  contrary  to  aU  equity,  decided 
sors  perveniat,  illius  sententia  in  would  be  the  case,  fortime  must  be  the 
optione  prsecellat.  arbitress  of  the  choice,  and  the  dis- 
pute must  be  decided  by  lot,  so  that 
his  choice,  to  whom  the  lot  falls,  shall 
prevail. 

D.  xL  9.  3  ;  D.  xxxvi.  2. 12.  8  ;  C.  vL  43.  3.  pr.  and  1. 

When  once  the  dies  cedens  had  fixed  the  rights  of  the  legatee, 
he  could  transmit  to  his  heirs  all  the  rights  he  had  himself.  To 
this  the  Roman  lawyers  considered  the  legatum  optionis  an  excep- 
tion, as  intended  to  be  personal  to  the  legatee  himself.  Justinian 
decides  that  the  exception  shall  not  exist.  (C.  vi.  43.  3.  1.)  We 
must  distinguish  the  legatum  generis,  where  an  object,  though  an 
uncertain  one,  was  given,  from  the  legatum  optionis,  where  only 
the  right  to  select  an  object  was  given.  The  former  was  never 
treated  as  an  exception  to  the  general  rule  of  the  dies  cedens.  (D. 
xxxiii.  5.  19.) 

A  testator  might  also  leave  as  a  legacy  a  part,  as  e.g.  the  half, 
of  the.  inheritance  (Tit.  23.  5  note) ;  but  still  the  heir  took  the 
whole  inheritance  as  heir,  and  then  had  to  divide  it  with  the  lega- 
tarius partiariuSy  although  the  legatee  was  really  not  getting  a 
particular  thing,  but  a  share  of  a  universal  succession.  (Gai.  ii 
254.) 

24.  Legeuri  autem  illis  solis  pot-  24.  A  legacy  can  be  given  to  those 
est,  cum  quibus  testamenti  factio  only,  with  whom  there  is  testamenti 
est.                                                         /actio. 

D.  xli.  8.  7. 
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See  note  on  Tit.  10.  6. 

25.  Incertis  vero  personis  neque  25.  Formerly  it  was  not  permitted 
legata  neque  fideicommissa  onm  that  either  legacies  or  fideicommissa 
reunqui  concessum  erat :  nam  nee  should  be  given  to  uncertain  persons, 
miles  quidem  incertse  personse  pot-  and  even  a  soldier  could  not  leave 
erat  relinquere,  ut  divus  Hadrianus  anything  to  an  imcertain  person,  as 
rescripsit.  Incerta  autem  persona  the  Emperor  Hadrian  decided  by  ro- 
videbatur,  quam  incerta  opinione  script.  By  an  uncertain  person  was 
animo  suo  testator  subiciebat^  veluti  meant  one  who  was  not  present  to 
si  quis  ita  dicat:  'quicumque  filio  the  mind  of  the  testator  in  any  defi- 
meo  in  matriomonium  filiam  suam  nite  manner,  as  if  he  should  say : 
collocaverit,  ei  heres  mens  ilium  *  Whoever  shaU  give  his  daughter  in 
fundum  dato ' :  illud  quoque,  quod  marriage  to  my  son,  to  him  let  my 
his  relinquebatur,  qui  post  testa-  heir  give  such  a  piece  of  land '.  So,  if 
mentum  scriptum  primi  consules  he  had  left  anything  to  the  persons 
designati  erunt,  seque  incerts  per-  first  appointed  consuls  after  his  testa- 
sons  legari  videbatur:  et  demque  ment  was  written,  this  also  would  have 
multie  siiae  hujusmodi  species  sunt,  been  a  gift  to  uncertain  persons :  and 
Libertas  quoque  non  videoatur  posse  there  are  many  other  simuar  examples. 
incertsB  personse  dari,  quia  placebat  Freedom  likewise  could  not  be  con- 
nominatun  servos  liberari.  Tutor  ferred  upon  an  uncertain  person,  for 
quoque  certus  dari  debebat.  Sub  it  was  necessary  that  all  slaves  should 
certa  vero  demonstratione,  id  est  ez  be  enfranchised  by  name.  A  person 
oertis  personis  incertse  personse  recte  too  named  as  tutor  was  required  to  be 
legabatiur,  veluti  *  ex  cognatis  meis,  certain.  But  a  legacy  given  with  a 
qui  nunc  sunt,  si  quis  filiam  meam  certain  description,  that  is,  to  an  un- 
uzorem  duxerit,  ei  neres  mens  illam  certain  person  among  a  number  of 
rem  dato  *.  Incertis  autem  personis  persons  certain,  was  valid,  as :  *  Among 
legata  vel  fideicommissa  relicta  et  my  existing  cognatis  if  any  one  shaU 
per  errorem  soluta  repeti  non  posse,  marry  my  daughter,  let  my  heir  give 
saoris  constitutionibus  cautum  erat.  him  such  a  thing '.     But,  if  a  legacy  or 

fideicommisaum  to  uncertcdn  persons 
had  been  paid  by  mistake,  it  was  pro- 
vided by  the  constitutions,  that  sucJi 
persons  could  not  be  called  on  to  re- 
fund. 

Gal  iL  238,  239. 

Neque  fideicom/mtssa.  It  was  by  a  senatiiaconaultumf  in  the 
time  01  Hadrian,  that  the  law  was  thus  settled  with  respect  to 
fideicoTTimiaaa.  (Gai.  ii.  287.)  Previously,  a  gift  by  way  of 
ftdeicoviTnissum  to  an  uncertain  person  had  been  valid. 

The  lex  Fv/ria  Ccminia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  be  expressly 
named,  jibbet  norrtinatirri  servos  liberari. 

26.  Postumo  quoque  alieno  in-  26.  Formerly,  too,  a  legacy  to  a 
utiliter  legabatur:  est  autem  ali-  posthumous  stranger  was  ineffectual 
enus  postumus,  qui  natus  inter  suos  A  posthumous  stranger  is  any  one  who, 
heredes  testatoris  futurus  non  est ;  on  being  bom,  would  not  be  numbered 
ideoque  ez  emancipato  fiUo  con-  among  the  aui  heredes  of  the  testator ; 
ceptus  nepoB  eztraneus  erat  postu-  and  so  a  posthumous  grandson,  the 
muB  avo.  issue  of  an  emancipatea  son,  was  a 

posthumous  stranger  with  regard  to 
his  grandfather. 

Gai.  u.  241. 
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We  have  already  seen  (see  Tit.  13.  1)  how  the  rigour  of  this 
principle  came  to  be  modified  with  respect  to  a  posthumous  suua 
herea.  It  was  as  an  incerta  persona  that  the  posthumous  child 
was  originally  excluded  from  taking  either  as  heir  or  legatee.  (Gal 
ii.  242.) 

27.  Sed  neo  hujusmodi  species  27.  These  points  have  not^  how- 

Senitus  est  sine  justa  emendatione  ever,  been  left  without  proper  altera- 

ereUota,  cum  in  nostro  codice  con-  tion,  for  a  constitution  has  been  pJaoed 

stitutio  posita  est,  per  quam  et  huic  in  our  code  by  which  the  law  has  been 

Sarti  medevimus  non  solum  in  here-  altered,  not  only  as  regards  inherit- 

Ltatibus,  sed   etiam  in  legatis  et  ances,  but  also  as  regards  legacies  and 

fideicommissis :  quod  evidenter  ex  fideicommiasa.   This  alteration  will  ap- 

ipsius  constitutionis  lectione  clares-  pear  from  the  constitution  itself.    But 

cit.    Tutor  autem  nee  per  nostram  not  even  by  our  constitution  is  the  no- 

constitutionem  incertus  dari  debet,  mination  of  an  imcertain  tutor  permit- 

quia  certo  judicio  debet  quis  pro  ted,  for  it  is  incumbent  upon  every 

tutela  sun  posteritati  cavere.  father  to  take  care  that  his  posterity 

have  a  tutor  by  a  determinate  appoint- 
ment. 

CvL  48. 

There  was,  probably,  a  constitution  treating  of  this  subject  in- 
serted in  the  first  Code  (see  Introd.  sec.  29),  vdiich  was  not  given 
in  the  Code  we  now  have. 

28.  Postumus  autem  alienus  28.  Yet  a  posthumous  stranger 
heres  institui  et  antea  poterat  et  could  formerly,  and  may  now,  be  ap- 
nimc  potest,  nisi  in  utero  ejus  sit,  pointed  heir,  unless  it  appears  that  he 
quae  jure  nostra  uxor  esse  non  pot-  has  been  conceived  by  a  woman  who  by 
est.  law  could  not  have  been  mairied  to  his 

father. 

Gat.  ii.  242,  287 ;  D.  xxviii  2.  9.  1,  4. 

Posthumous  children,  who,  on  birth,  would  not  be  among  the 
testator's  sui  heredes  (this  is  the  meaning  of  alienu8\  could  not 
be  instituted  heirs  under  the  civil  law ;  but  the  prsdtor  gave  them, 
if  instituted,  the  possessio  bonorum,  Justinian  permitted  their 
institution.     (See  Bk.  iii.  Tit.  9.  pr.) 

Nisi  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child 
is  the  child  of  the  testator,  and  of  a  woman  whom  the  testator 
cannot  marry. 

29.  Si  quis  in  nomine,  cogno-  29.  Although  a  testator  may  have 
mine,  prsenomine  legatarii  erraverit  mistaken  the  nom€n,co^nof7i6n»  or  pras- 
testator,  si  de  persona  constat,  ni-  nomen  of  a  legatee,  yet,  if  it  is  certain 
hilo  minus  valet  legatum.  Idem  in  who  is  the  person  meant,  the  legacy  is 
heredibus  servatur :  et  recte ;  nomina  valid.  The  same  holds  good  as  to 
enim  significandorum  hominum  gra-  heirs,  and  with  reason ;  for  the  use  of 
tia  reperta  sunt,  qui  si  quolibet  alio  names  is  but  to  point  out  persons ; 
modo  intellegantur,  nihil  interest.  and,  if  they  can  be  distinguished  by 

any  other    method,  it  is    the    same 
thing. 

30.  Huic  proxima  est  ilia  juris  30.  Closely  akin  to  this  is  the  rule 
regula,  falsa  demonstratione  lega-  of  law,  that  a  legacy  is  not  rendered 
turn  non  peremi,  veluti  si  quis  ita    void  by  a  false  description.     For  in- 
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legaverit  '  Stiohum  servum  meom  stance,  if  the  testator  was  to  say,  *  I 
vemam  do  lego  * :  licet  enim  non  ver-  give  as  a  legacy  Stichus  bom  my  slave ' ; 
na,  sed  emptus  sit,  si  de  servo  ta-  in  this  case,  although  Stichus  was  not 
men  constat,  utile  est  legatum.  Et  bom  in  the  family,  but  bought,  yet,  if 
convenienter  si  ita  demonstraverit  it  is  certain  who  is  meant,  the  legacy 
*  Stichum  servum,  quem  a  Seio  emi,'    is  valid.    And  in  the  same  way  if  a 

testator  marks  out  the  particular  slave 
in  this  way :  *  I  give  Stichus  my  slave, 
whom  I  bought  of  Seius ' ;  yet,  although 
he  was  bought  of  another,  the  legacy  is 
good,  if  no  doubt  exists  as  to  the  cdave 
intended  to  be  given. 
D.  xzzv.  L  17.  pr.  and  1. 


sitque  ab  alio  emptus,  utile  legatum 
est,  si  de  servo  constat. 


31.  Longe  magls  legato  falsa 
causa  non  nocet.  Yeluti  cum  ita 
quis  dixerit :  *  Titio,  quia  absente  me 
negotia  mea  curavit,  Stichum  do 
lego,*  vel  ita : '  Titio,  quia  patrocinio 
ejus  capitaU  crimine  liberatus  sum, 
Stichum  do  lego  * :  licet  enim  neque 
negotia  testatoris  umquam  gessit 
Titius  neque  patrocinio  ejus  libera- 
tus est,  legatum  tamen  valet.  Sed 
si  oondicionaliter  enuntiata  fuerit 
causa,  aliud  juris  est,  veluti  hoc 
modo :  *  Titio,  si  negotia  mea  cura- 
vit, fundum  do  lego  *. 


31.  Much  less  is  a  legacy  rendered 
invalid  by  a  false  reason  being  as- 
signed for  giving  it;  as,  if  a  testator 
says, '  I  give  my  slave  Stichus  to  Titius, 
because  he  took  care  of  my  afGskirs  in 
my  absence  * ;  or,  '  because  I  was  ac- 
quitted upon  a  capital  accusation  by 
his  undertaking  my  defence  *.  For  al- 
though Titius  has  never  taken  care 
of  the  affioirs  of  the  deceased,  and 
although  the  testator  was  never  ac- 
quitted by  means  of  Titius  defending 
him,  the  legacy  will  be  valid.  But  it 
is  quite  different  if  the  reason  has  been 
assigned  under  the  form  of  a  condi- 
tion, as, '  I  give  to  Titius  such  a  piece 
of  groimd,  if  he  has  taken  care  of  my 
afi&kirs  . 
D.  XXXV.  1. 17.  2,  3. 

nipian  shortly  sums  up  the  law  of  this  and  the  previous  para- 
graph by  the  rule  '  Neque  ex  falsa  demonstrationey  neque  ex  falsa 
causa  Ugatuvri  injvnnatv/r  \    (Ulp.  Reg.  24.  19.) 

Of  course  if  the  reason  for  making  the  legacy  was  so  given  as 
to  constitute  a  condition,  the  legacy  was  only  valid  if  the  condition 
had  been  accomplished. 

32.  An  servo  heredis  reote  Jega-  32.  The  question  has  been  raised 

mus,  queeritur.  Et  constat,  pure  whether  a  testator  can  give  a  legacj^r 
inutiliter  legari  nee  quidquam  pro-  to  the  slave  of  his  heir ;  and  it  is  evi- 
ficere,  si  vivo  testatore  de  potestate  dent  that  such  a  legacy,  if  given  abso- 
heredis  exierit,  quia  quoa  inutile  lutely,  is  quite  ineffectual,  nor  is  it  at 
foret  legatum,  si  statim  post  factum  all  helped  by  the  slave  having  been 
testamentum  decessisset  testator,  freed  from  the  power  of  the  heir  in  the 
hoc  non  debet  ideo  valere,  quia  lifetime  of  the  testator;  for  a  legacy 
diutius  testator  vizerit.  Sub  con-  which  would  have  been  void  if  the 
dicione  vero  recte  legatur,  ut  re-  testator  had  expired  immediately,  after 
quiramuB,  an,  quo  tempore  dies  he  had  made  the  testament,  ought  not 
legati  cedit,  in  potestate  heredis  to  become  valid  merely  because  he 
non  sit.  happened  to  live  longer.  But  a  testator 

may  giv«>the  legacy  to  the  slave  under 
a  condition,  and  then  ^we  have  to  in- 
quire whether,  at  the  time  when  the 
right  to  the  legacy  vests,  the  slave  has 
cecused  to  be  in  the  power  of  the  heir. 
Gai.  ii.  244 ;  D.  xxxiv.  7. 1. 
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This  paragraph  is  based  on  the  regvXa  Catonicma  (see  note  on 
paragraph  10),  though  no  express  allusion  to  it  is  made.  As  to  the 
doubts  entertained  on  the  subject,  see  Qai.  ii.  244. 

33.  Ez  diverao  berede  instituto  33.  On  the  other  hand,  it  is  not 

servo,  quin  domino  recte  etiam  sine  doubted,  but  tha4i  if  a  dave  is  ap- 
condicione  legetur,  non  dnbitatnr.  pointed  heir,  a  legacy  may  be  given 
Nam  et  si  statim  post  factum  testa-  to  his  master  even  unconditionally; 
mentum  decesserit  testator,  non  for,  although  the  testator  should  me 
tamen  apud  eum,  qui  heres  sit,  dies  immediately  after  making  the  testa- 
legati  cedere  intellegitur,  cum  here-  ment,  still  the  right  to  we  legacy  is 
ditas  a  legato  separata  sit  et  possit  not  taken  to  vest  in  him  who  is  heir ; 
per  eum  servum  alius  heres  emci,  si  for  the  inheritance  is  separated  from 
prius,  quam  jussu  domini  adeat,  in  the  legacy,  and  another  may  become 
alterius  potestatem  translatus  sit,  heirby  means  of  the  slave,  if  he  idiould 
vel  manimiisBUS  ipse  heres  effioitur ;  be  transferred  to  the  power  of  a  new 
quibus  oasibus  utile  est  legatum:  master,  before  he  has  entered  upon 
quodsi  in  eadem  causa  permanserit  the  inheritance  at  the  command  of  the 
et  jussu  legatarii  adierit,  evanescit  master,  who  is  the  legatee;  or  the 
legatum.  slave    himself,  if   enfranchised,  may 

become  heir ;  and,  in  these  oases,  the 
legacy  would  be  good.  But,  if  the 
slave  should  remain  in  the  same  state, 
and  enter  upon  the  inheritance  by 
order  of  the  legatee,  the  legacy  is  at  an 
end. 
Gai.  il  246. 

The  eventual  right  to  the  legacy  vests  in  the  legatee  from  the 
date  of  the  testators  death,  but  the  right  to  daim  me  legacy  does 
not  accrue  to  the  legatee  until  the  heir  has  entered  on  the  inherit- 
ance. It  is  the  legatee,  not  the  heir,  in  whom  the  eventual  right 
vests.  Now,  if  the  slave,  in  the  case  discussed  in  the  text, 
entered  on  the  inheritance  by  the  command  of  his  master,  the 
legatee,  the  master,  through  the  slave,  would  be  heir  and  also 
legatee,  and  so  the  legacy  would  merge,  or  fade  away  (eva7ie8cit)t 
in  the  inheritance.  But  until  the  iiSieritance  is  entered  on,  the 
legatee  keeps  his  position  of  having  a  vested  right  in  the  legacy, 
and  it  may  happen  that  the  slave  will  not  then  hold  such  a 
character  as  will  cause  this  merger  of  the  legacy  in  the  inherit- 
ance. He  may  have  been  emancipated,  and  will  then  take  as  heir 
for  himself,  or  he  may  have  been  transferred  to  another  master, 
and  will  take  for  his  new  owner. 


34.  Ante  heredis  institutionem 
inutiliter  autea  legabatur,  scilicet 
quia  testamenta  vim  ex  institutione 
heredum  accipiimt  et  ob  id  veluti 
caput  atque  fundamentum  intelle- 
gitur totius  testamenti  heredis  in- 
stitutio.  Pari  ratione  neo  libertas 
ante  heredis  institutionem  dari  pot- 
erat.  Sed  quia  incivile  esse  putav- 
imus,  ordinem  quidem  scripturse 
sequi  (quod  et  ipsi  antiquitati  vitu- 
perandum  fuerat  visum),  spemi  au- 
tem  testatoris  voluntatem ;  per  nos- 


34.  Formerly,  a  legacy  placed  be- 
fore the  institution  of  the  heir  was  in- 
effectual, because  a  testament  receives 
its  efficacy  from  the  institution  of  the 
heir ;  and  it  is  thus  that  the  institution 
of  the  heir  is  looked  on  as  the  head 
and  the  foundation  of  the  whole  testa- 
ment. So,  too,  freedom  could  not  be 
g' ven  before  the  institution  of  the  heir, 
ut  we  have  thought  it  imreasonable 
that  the  mere  order  of  writing  should 
be  attended  to — a  thing  of^whiph  the 
smcients   themselves    seem   to   have 
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tram  constituiionem  et  boo  vitium    greatly  disapproved — and  that  the  in- 
emandavimus,    ut    liceat    et    ante    tentions  of  the  testator  should  be  thus 


heredis  institutionem  et  inter  medias 
beredmn  institutiones  legatum  re- 
linquere  et  multo  magis  libertatem, 
cujus  usus  favorabilior  est. 


set  at  naught.  We  have,  therefore,  by 
our  constitution,  amended  the  law  on 
this  point ;  so  that  a  legacy,  and  much 
more  a  grant  of  liberty,  which  is  always 
favoured^  may  now  be  given  before  the 
institution  of  an  heir,  or  among  the 
institutions  of  heirs  where  more  than 
one. 

Gai.  ii  229,  230 ;  C.  vi.  23,  24. 

The  nomination  of  a  tutor,  as  not  constituting  any  burden  on 
the  inheritance,  had  already  been  considered  by  wie  Proculians  to 
be  an  exception  to  the  rule,  that  nothing  in  a  testament  could  be 
valid  that  preceded  the  institution  of  the  heir.     (Gai.  ii.  231.) 

35.  Post  mortem  quoque  heredis  35.  So,  too,  a  legacy  made  to  take 

aut  legatarii  simili  modo  inutiUter  effect  after  the  death  of  an  heir  or 

legabatur :  veluti  si  quis  ita  dicat :  legatee,  V^s  ineffectual  t;  as,  if  a  testa- 

*  Cum  heres  mens  mortuus  erit,  do  tor  said,  '  When  my  heir  is  dead,  I  give 

lego  * :  item  '  pridie  quam  heres  aub  as  a  legacy,'  or  thus,  '  I  give  as  a  legacy 

legatariusmorietur'.  Sed  simili  modo  on  the  day  preceding  the  day  of  the 

et  hoc  correzimus,  firmitatem  hujus-  death  of  my  heir^  or  of  my  legatee  *. 

modi  legatis  ad  fideiconmiissorum  But  we  have  corrected  the  ancient  rule 

simihtudinem  praestantes,  ne  vel  in  in  this  respect,  i)y  giving  aU  such  lega- 

hoc  casu  deterior  causa  legatorum  cies  the  same  validity  as,^c^'commt«aa; 

quam  fideiconunissonmi  inveniatur.  so  that,  even  in  this  case,  the  position 

of  legacies  may  not  be  foimd  inferior  to 
that  of  fideicommissa.^^ 

Gai.  iL  232 ;  C.  iv.  IL 

Gains  remarks,  that  the  second  of  these  forms,  Pridie  quam, 
though  objected  to  because  the  time  when  the  right  was  fixed  could 
not  he  known  until  the  heir  was  dead,  was  not  objected  to  on  any 
very  good  ground:-  For  all  that  the  principles  of  law  forbad  was, 
that  the  interest  should  not  be  fixed  until  after  the  death  of  the 
heir,  for  then  it  would  have  been  the  heir's  heir,  and  not  the  heir, 
that  was  charged ;  and  that  it  should  not  be  fixed  until  after  the 
death  of  the  legatee,  for  if  he  had  no  vested  interest  in  his  life,  he 
could  have  nothing  to  transmit.  But  a  legacy  made  so  as  to  give  a 
fixed  right  the  day  before  either  of  their  deaths,  was  not  open  to 
the  same  objections. 


36.  PoensB  quoque  nomine  in- 
utiUter legabatur  et  adimebatur  vel 
transferebatur.  Pcense  autem  no- 
mine legari  videtur,  quod  coercendi 
heredis  causa  relinquitur,  quo  magis 
is  aliquid  faciat  aut  non  faciat: 
veluti  si  quis  ita  scripserit :  '  Heres 
mens  si  filiam  suam  in  matrimoni- 
um  Titio  collocaverit*  (vel  ex  di  verso 

*  si  non  collocaverit '),  *  dato  decem 
aureos  Seio,'  aut  si  ita  scripserit: 

*  Heres   mens  si   servum   Stichum 
aiienaverit'  (vel  ex  diverse  'si  non 


36.  Also  formerly,  if  a  testator  had 
given,  revoked,  or  transferred  a  lec^y 
by  way  of  penaJtyj  he  would  have  done 
so  ineffectually.  A  legacy  is  considered 
as  given  by  way  of  a  penalty,  when  it 
is  intended  to  constrain  an  heir  to  do 
or  not  to  do  something  {  as,  if  a  tes- 
tator has  said,  *  If  my  heir  gives  his 
daughter  in  marriage  to  Titius**  or,  '  if 
he  does  not  give  her  in  marriage  to 
Titius,let  him  pay  ten  aurei  to  Seius* ; 
or  thus,  *  If  my  heir  shall  alienate  my 
slave  Stichus,'  or  *if  my  heir  shall  not 

R  2 
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alienaverit'),  'Titio  decern  atureos  da-  alienate  my  slave  Stiohas,  let  him  pay 
to'.  £t  in tantum hseo reffola obser-  ten  aurei  to  Titios*.  And  this  mle 
vabatur,  at  perquam  pluribus  princi-  wae  so  rigorously  observed,  that  it  was 
palibns  oonstitationibus  signinoetur,  expressly  ordained  by  many  oonsti- 
neo  principem  quidem  agnoscere,  tutions,  that  even  the  emperor  would 
qpod  ei  poense  nomine  legatum  sit.  not  accept  a  legacy  which  was  given 
Nee  ex  militis  quidem  testamento  by  way  of  a  penuty.  Nor  could  such  a 
talia  legata  valebant,  quamvis  alias  legacy  be  valid,  even  when  given  by 
militum  voluntates  in  ordinandis  the  testament  of  a  soldier ;  fdthough, 
testamentisvaldeobservantor.  Quin  in  other  respects,  the  intention  of  a 
etiam  nee  libertatem  pcenn  nomine  testator  in  a  militaxr  testament  was 
dari  posse  plaoebat.  Eoampliusnec  scrupulously  adhered  to.  And  even 
hereaem  poense  nomine  adici  posse  freeaom  could  not  be  given  by  way  of 
Sabinus  existimabat,  veluti  si  quis  a  penalty.  Still  less,  in  the  opioion  of 
ita  dicat :  *  Titius  heres  esto :  si  Sabinus,  could  another  heir  be  added ; 
Titius  filiam  suam  Seio  in  matri-  as  if,  for  instance,  a  testator  said,  *  Let 
monium  ooUocaverit,  Seius  quoque  Titius  be  my  heir,  but  if  he  gives  his 
heres  esto':  nihil  enim  intererat,  daughter  in  marriage  to  Seius,  let 
qua  ratione  Titius  coeroeatmr,  utrum  Seius  also  be  my  heir '.  For  it  made 
legati  datione  an  ooheredis  adjec-  no  difference  how  Titius  was  put  under 
tione.  At  hujusmodi  scrupulositas  constraint,  whether  by  the  gift  of  a 
nobis  non  plaouit  et  generaliter  ea,  legacy,  or  the  addition  of  a  co-heir. 
qu»  relinquuntmr,  licet  poense  no-  But  this  kind  of  tendency  to  create 
mine  fuerint  relicta  vel  adempta  vel  difficulties  has  not  pleased  us,  and  we 
in  alios  translata,  nihU  distare  a  have  therefore  ordained  generally  that 
ceteris  legatis  oonstituimus  vd  in  things  left,  revoked,  or  transferred  by 
dando  vel  in  adimendo  vel  in  trans-  way  of  penalty,  shall  be  treated  as 
ferendo :  exceptis  his  videlicet,  quse  other  legacies^  with  the  exception  of 
impossibilia  sunt  vel  legibus  inter-  anything  that  may  be  impossible,  pro- 
dicta  aut  alias  probrosa :  hujus-  hibited  by  law,  or  contrary  to  morality, 
modi  enim  testatorum  dispositiones  For  the  principles  of  our  age  will  not 
valere,  secta  temporum  meorum  permit  testamentary  dispositions  of 
non  patitur.  such  a  character. 

Gal  ii.  236,  236,  243;  0.  vi.  4L 

It  is  rather  difficult  to  say  how  this  rule  sprang  up  in  Roman 
law,  or  how  the  gift  of  a  legacy  poence  normne  differed  from  an 
ordinary  condition.  Theophilus,  in  his  Paraphrase,  gives  as  one 
reason  that  a  le^cy  ought  to  spring  from  a  feeling  of  kindness  to 
the  legatee,  and  not  be  used  as  a  means  to  punish  another.  For 
want  of  a  better  reason,  we  may  be  content  with  this. 

The  sections  of  this  Title  may  be  arranged  under  five  heads. 
The  first  treats  of  the  definition  and  general  notions  of  a  legacy 
(paragr.  1,  2,  3,  8) ;  the  second  treats  of  the  objects  given  as 
legacies  (paragr.  4,  5,  6,  7,  9,  10,  11,  12,  13,  14,  15,  21,  22,  and 
23) ;  the  third  treats  of  the  persons  to  whom  legacies  can  be  given 
(paragr.  24,  25,  26,  27,  28,  32,  and  33) ;  the  fourth  of  rules  as  to 
the  position,  terms,  and  construction  of  legacies  (paragr.  29,  30, 
31,  34,  35,  and  36) ;  and  the  fifth,  of  the  loss,  diminution,  or  in- 
crease of  things  given  as  legacies  (paragr.  16,  17,  18,  19,  20). 


Tit.  XXI.    DE  ADEMPTIONE  LEGATORUM. 

Ademptio  legatonun,  sive  eodem  The  revocation  of  a  legacy,  whether 

testamento  adimantur  sive  oodicillis,    made  in  the  same  testckment  or  in  a 


LIB.  n.    TIT.  XXI.  245 

firma  est,  sive  contrariis  verbis  fiat  codicil,  is  valid,  and  may  be  made  in 
ademptio,  veluti  si,  quod  ita  quis  terms  contrary  to  those  of  the  gift,  as 
legaverit  *  do  lego,'  ita  adimatur  *  non  when  a  testator  gives  in  these  terms, 
do  non  lego,*  sive  non  contrariis,  id  *  I  give  as  a  legacy,'  and  revokes  it  by 
est  aliis  quibuscmuque  verbis.  saying,  *  I  do  not  give  as  a  legacy ' ;  or 

in  terms  not  contrary,  that  is,  in  any 
other  form  of  expression, 

D.  xxxiv.  4  3.  11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that  the 
legacy  should  be  revoked  by  words  exactly  opposite  (contrariis 
verbis)  to  those  by  which  it  was  given,  as  in  a  legacy  per  vindica- 
tionem  the  revocation  ought  to  have  been  by  the  words  '  non  do 
non  lego  \     (Ulp.  Reg.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator's  wishes  in  some  testamentary 
document ;  but  it  was  also  revoked  by  the  mere  wish  of  the  testator 
(nuda  voluntate,  D.  xxxiv.  4. 3. 11)  that  it  should  be  revoked  being 
in  any  way  declared.  In  such  a  case  the  legacy  was  not,  strictly 
speaking,  taken  away ;  but  the  legatee  who  brought  an  action  for 
it  might  be  repelled  by  an  exception  of  dolus  malus.  We  have 
seen,  in  the  last  Title  (paragr.  12),  that  a  sale  of  the  thing  given 
as  a  legacy  was  held  to  be  or  not  to  be  a  revocation  of  the  legacy, 
according  as  the  testator  intended  or  did  not  intend  that  such 
should  be  its  eflect. 

A  legacy  was  also  considered  to  be  revoked  by  implication  if 
something  occurred  after  it  was  given  which  made  it  impossible  to 
believe  that  the  testator  could  have  continued  to  wish  the  legatee 
to  profit  by  his  bounty ;  as,  for  instance,  if  a  notorious  and  deadly 
enmity  sprang  up  between  them.     (D.  xxxiv.  4.  3.  11.) 

1.  Transferri  quoque  legatmn  ab  1.  A  legacy  may  also  be  transferred 

alio  ad  alium  potest,  veluti  si  quis  from  one  person  to  another ;  as,  '  I 
ita  dixerit :  '  hominem  Stichum,  give  as  a  legacy  to  Seius  my  slave 
quem  Titio  legavi,  Seio  do  lego,'  sive  Stichus,  whom  I  have  given  as  a  le- 
in  eodem  testamento  sive  in  codi-  gacy  to  Titius,*  whether  thia  be  done 
cillis  hoc  fecerit :  quo  casu  simul  in  the  same  testament  or  in  codicils ; 
Titio  adimi  videbur  et  Seio  darL        and  in  this  case  it  seems  that  at  the 

same  time  a  legacy  is  taken  from  Titius 

and  given  to  Seius. 

D.  xrdv.  4,  5. 

The  translation  had  two  effects :  it  took  away  a  legacy  from 
one  person  and  gave  it  to  another ;  but  it  might  have  either  effect 
without  the  other.  The  original  legatee  might  be  dead,  and  thus 
the  legacy  useless,  and  yet  the  gift  to  the  new  legatee  would  be 
valid ;  or  the  new  legatee  might  subsequently  die,  or  he  might 
not  have  testamenti  /actio  with  the  testator,  and  yet  the  legacy 
would  be  lost  to  the  original  legatee.     (D.  xxxiv.  4.  20.) 
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Tit.  XXIL    DE  LEGE  FALCIDIA 

Saperesi,  at  de  lege  Falcidia  di-  It  remains  to  speak  of  the  lex  Fal- 

8puaamas,qiiaaiodasnoTi8siinelega-  eidi€L,  by  which  legacies  have  received 

tifl  impositns  est.     Cum  enim  olim  their  latest  limitations.    By  the  law  of 

lege  daodecim  tabolarom  libera  erat  the  Twelve  Tables,  a  testat<Hr  was  per- 

legandi  potestas,  at  lioeret  vel  totam  mitted  to  dispose  of  his  whole  patri- 

patrimonium  legatis  erogare  (qaippe  mony  in  legacies ;  for  the  law  said, 

ea  lege  ita  caatam  esMt:  'ati  le-  'As  a  man  has  disposed  of  his  pro- 

gasset  BUS  rei  ita  jas  esto ') :  visam  perty,  so  let  the  law  be ' ;  bat  it  was 

est  banc  legandi  licentiam  coartare,  thought  proper  to  restrain  tiiis  license 

idque    ipsorum    testatorum    gratia  even  for  the  benefit  of  testators  then).- 

provisum  est  ob  id,  quod  plerumque  selves^  becanse  they  frequently  died 

intestati  moriebantur,  recusantibus  intestate,  the  heirs  they  instituted  re- 

scriptis    heredibus    pro    nullo    aut  fusing  to  enter  upon  an  inheritance 

minimo  lucro  hereditates  adire.    £t  from  which  they  could  receive  little  or 

cum  super  hoc  tarn  lex  Furia  quam  no  profit.     With  this  object  the  lex 

lez    Voconia    laise    sunt,    quarum  jPurtaandthe/^xFocanta  were  passed; 

neutra  sufficiens  ad  rei  consumma-  and  lastly,  as  neither  of  these  was 

tionem   videbatur :   noNdssime  lata  found  adequate  to  the  purpose,  the  lex 

est  lex  Falcidia,  qua  cavetur,  ne  plus  Fcdcidia  was  enacted,  which  forbids  a 

legare  liceat,  quam  dodrantem  tot-  testator  to  give  more  in  legacies  than 

orum  bonorum,  id  est  ut,  sive  unus  three-fourths  of  all  his  property ;  so 

heres  institutus  esset  sive  plures,  that,  whether  there  be  one  or  more 

apud  eum  eosve   pars  quarta   re-  heirs  instituted,  there  must  remain  to 

maneret.  him,  or  them,  at  least  one-fourth  part 

of  the  whole. 

Gai.  iL  224-227. 

The  lex  Furici  testamentaria  (B.c.  182),  which  must  not  be  con- 
founded with  the  lex  Furia  or  Fuaia  Caninia,  restrainingthe testa- 
mentary manumission  of  slaves  (Bk.  i.  Tit.  7),  was  a  plebiscitum^ 
probably  of  the  year  B.C.  183.  Gains  thus  acquaints  us  with  its 
provisions  : — '  Qu/t,  exceptia  personia  quibusdam  (see  Ulp.  Reg. 
xxviii  7),  ceteris  plus  mille  assibiis  legatoram  nomine  nwrtisve 
causa  caper e  permissum  non  est ' ;  more  than  1000  asses  could 
not  be  fpven  as  a  legacy.  The  law  failed  to  effect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  legacies  he  might 
give,  but  only  in  the  amount  of  each  legacy.     (Gai.  ii.  225.) 

The  lex  Voconia,  also  called  testamentaria,  was  a  plebiscitum, 
of  which  the  year  b.c.  169  is  given  as  the  date.  Gains  sajrs  of  it, 
*  Qiui  cautum  est,  ne  cui  plus  legatorura  nomine  inortisve  causa 
capere  liceret,  quam,  heredes  caperent  * :  no  legatee  was  to  have 
more  than  each  heir  had  This  law  also  failed  in  its  object ;  as, 
by  multiplying  the  number  of  legatees  and  giving  each  a  trifling 
amount,  the  sum  received  by  the  heirs,  which  would  be  equally 
small,  might  be  too  trifling  to  make  it  worth  their  while  to  enter 
on  the  inheritance.     (Gai.  ii.  226.) 

The  lex  Falcidia  (see  note  on  Tit.  18.  3)  was  a  plebisciticm 
passed  in  the  year  B.C.  40.  Its  principles  were  extended  to /dei- 
commissa  by  the  senatusconsultum  Pegasianum  (see  next  Title, 
para^r.  5) ;  to  fideicommissa  imposed  on  heredes  ab  intestato  by  a 
rescript  of  Antoninus  Pius  (D.  xxxv.  2.  18) ;  to  donations  mortis 
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causa  by  a  rescript  of  Severus  and  Antoninus  (C.  vi.  50.  5) ;  and 
lastly,  to  donations  between  husband  and  wife  (C.  vi.  50.  12), 
The  mode  in  which  the  heir  would  avail  himself  of  the  lex  Fal- 
ddia  would  be  by  repelling,  by  an  exception,  the  legatee  who 
demanded  the  whole  of  his  legacy,  when  less  than  the  whole  was 
due  by  the  lex  Falcidia. 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia, 

1.  Et  cum  quaesitmn  esset,  duo-  L  When  two  heirs  are  instituted, 
bus  heredibuB  institutis,  veluti  Titio  as  Titius  and  Seius,  a  question  has 
et  Seio,  si  Titii  pars  aut  tota  ex-  been  raised:  supposing  the  share  of 
hausta  sit  legatis,  quse  nominatim  Titius  in  the  inheritance  is  either  en- 
abeo  data  sunt,  aut  supra  modum  on-  tirely  absorbed,  or  very  heavilv  bur- 
erata,  a  Seio  vero  aut  nulla  rolicta  dened  with  legacies  specifically  charged 
sintl^gata,  aut  quae  partem  ejuEl|^um-  upon  it,  while  the  share  of  Seius  is 
taxaj^  in  partem  dimidiam  minu-  wnoUy  free,  or  has  legacies  charged  on 
unt,  an,  quia  is  quartam  partem  it  only  up  to  half  its  amount,  in  such 
totius  hereaitatis  aut  amplius  habet,  a  case  does  the  circumstance  of  Seius 
Titio  nihil  ex  legatis,  quae  ab  eo  re-  having  a  dear  fourth  or  more  of  the 
licta  sunt,  retinere  Hceret:  placuit,  inheritance  prevent  Titius  from  re- 
nt quartam  partem  suae  partis  sal-  taining,  out  of  the  legacies  charged 
vam  habeat,  posse  retinere :  etenini  upon  his  share,  enough  to  secure  a 
in  singulis  heredibus  ratio  legis  Fal-  fourth  part  of  his  own  moiety  to  him- 
cidiae  ponenda  est.  self  ?    It  has  been  decided  that  Titius 

may  retain  the  fourth  of  his  own  share, 
for  the  calculation  of  the  lex  Falcidia 
is  applicable  to  each  heir  separately. 

I).  XXXV.  2.  77. 

The  testator  is  here  supposed  to  give  a  distinct  share  of  his 
inheritance  to  two  different  persons,  and  to  burden  one  share  with 
legacies  while  leaving  the  other  free.  The  heir  whose  share  is  bur- 
dened is  entitled  to  have  a  clear  fourth  of  his  share,  although  the 
legatees  would  be  getting  less  in  the  whole  than  three-fourths  of 
the  inheritance.  The  reason  was  probably  this : — Under  the  old 
civil  law,  if  one  heir  refused  to  enter,  his  i^re  accrued  to  the  co- 
heir who  did  enter  free  of  all  burdens  {sine  onere).  Unless,  there- 
fore, the  heir  whose  share  was  burdened  had  been  induced  by  the 
right  of  retaining  the  Falcidian  fourth  to  enter,  he  would  have  re- 
fused to  enter,  and  his  share  would  have  accrued  sine  onere  to 
the  co-heir,  and  the  legatees  would  have  got  nothing.  Under  the 
leges  caducarioe  the  accrual  took  place  cu/m  onere ;  but  even  then, 
although,  if  the  free  share  accrued  to  the  owner  of  the  burdened 
share,  the  two  were  taken  as  one  for  the  benefit  of  the  legatees, 
and  the  heir  who  took  both  could  take  nothing  more  than  a  fourth 
of  the  two  conjoined,  if  the  legacies  were  sufficient  to  exhaust  the 
remainder,  yet,  if  the  burdened  share  accrued  to  the  owner  of  the 
free  share,  he  kept  his  free  share  unimpaired,  and  was  allowed  to 
keep  a  clear  fourth  of  the  burdened  share.     (D.  xxxv.  2.  78.) 

2.  Quantitas  autem  patrimonii,  2.  In  order  to  apply  the  lex  Fal- 
ad  quam  ratio  legis  Falcidise  red-    ctcfio,  regard  is  had  to  the  value  of 
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igitur,  mortis  tempore  Bpectatur.  the  estate  at  the  time  of  the  testa- 
Itaque  si  verbi  gratia  is,  qtd  centum  tor's  death.  Thus,  for  instance,  if 
aureorumpatrimoniumhabebatyOen*  he,  who  is  worth  a  htmdred  aurei  at 
tum  aureos  legaverit,  nihil  legatarUs  his  decease,, bequeaths  the  whole  him- 
prodest,  si  ante  skditsun  hereoitaiem  dred  in  legadies,  the  legatees  receive 
per  servos  hereditarios  ant  ex  partn  no  advanti^,  if  the  inheritance,  before 
ancillarum  hereditaricumm  ant  ex  it  is  entered  upon,  should  so  increase 
fetupecorumtantiunaccesserithere-  by  the  labour  of  its  slaves,  the  birth 
ditati,  ut,  centum  aureis  legatonun  of  children  to  female  slaves,  or  the 
nomine  erogatis,  heres  quartam  par-  produce  of  cattle,  that,  after  a  full 
tem  hereditatis  habiturus  sit,  sed  payment  of  the  one  hundred  aurei  in 
neoesse  est,  ut  nihilo  minus  quarta  legacies,  a  clear  fourth  of  the  whole 
pars  legatis  detrahatur.  Ex  diverso  estate  would  remain  to  the  heir,  for 
si  septuaginta  quinque  legaverit  et  the  legacies  notwithstanding  would 
ante  aditam  hereditatem  in  tantum  still  be  liable  to  a  deduction  of  one- 
decreverint  bona  incendiis  forte  aut  fourth.  Conversely,  if  the  testator 
naufragiis  aut  morte  servorum,  ut  has  given  only  seventy-five  aurei  in 
non  amphus  quam  septuaginta  legacies,  then  although,  before  the 
quinque  aureorum  substantia  vel  entrance  of  the  heir,  the  estate  should 
etiam  minus  reUnquatur,  solida  so  decrease  by  fire,  shipwreck,  or  the 
legata  debentur.  Nee  ea  res  dam-  loss  of  slaves,  that  its  whole  value 
nosa  est  heredi,  cui  Hberum  est  non  should  not  be  more  than  seventy-five 
adire  hereditatem :  quae  res  efficit,  aurei  or  less,  ^et  the  legacies  would 
ut  necesse  sit  legatariis,  ne  destitute  still  be  due  without  deduction.  Nor 
testamento  nihil  consequantur,  cum  is  this  prejudicial  to  the  heir,  who  is 
herede  in  portione  pacisci.  at  Hberty  to  refuse  to  enter  on  the  in- 

heritance, but  it  obliges  the  legatees 
to  come  to  terms  with  the  heir,  so  as 
to  let  him  get  a  part,  lest,  if  the  tes- 
tament is  abandoned,  they  may  lose 
the  whole. 

D.  XXXV.  2.  73.  pr. 

The  calculation  under  the  lex  Falcidia  (B.C.  40)  was  made  at 
the  time  of  the  testator's  death,  in  accordance  with  the  rule  by 
which  the  dies  cedens  for  most  legacies  was  fixed  at  that  time. 
It  was,  moreover,  made  then,  even  if  the  dies  cedens  was  fixed 
at  some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might  be 
so  deteriorated  as  to  make  it  disadvantageous  to  the  heir  to  enter ; 
and  in  order  to  persuade  him  to  do  so,  the  legatees  would  have  to 
enter  into  a  compromise  with  him. 

3.  Cum  autem  ratio  legis  Falci-  3.  When  the  calculation  of  the  lex 
dies  ponitur,  ante  deducitur  ses  aU-  Falcidia  is  made,  the  testator's  debts, 
enum,  item  funoris  impensa  et  pre-  his  funeral  expenses,  and  the  price 
tia  servorum  manumissorum,  tunc  of  the  manumission  of  slaves,  are 
deinde  in  rehquo  ita  ratio  habetur,  deducted,  then  what  remains  is  di- 
nt ex  eo  quarta  pars  apud  heredes  vided,  so  that  a  fourth  part  remains 
remaneat,  tres  vero  partes  inter  for  the  heir,  and  the  other  three  parts 
legataries  distribuantur,  pro  rata  are  divided  among  the  legatees  in 
scilicet  portione  ejus,  quod  cuique  proportion  to  the  amount  of  their 
eorum  legatum  fuerit.  Itaque  si  respective  legacies:  for  example,  let 
fingamus,  quadringentos  aureos  le-  us  suppose  &at  four  hundred  aurei 
gates  'esse  et  patrimonii  quantita-  have  been  given  in  legacies,  and  the 
tem,  ex  qua  legata  erogari  oportet,  estate  out  of  which  the  legacies  are 
quadringentorum  esse,  quarta  pars  to  be  paid  is  worth  no  more,  each 
singulis    legatariis    detrahi    debet,  legatee  must  have  a  fourth  part  sub- 
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Quodsi  trecentos  quinquaginta  le-  tracted  from  his  legacy;  but,  if  we 
gatoB  fingamuB,  octavadebet  detrahi  suppose  that  the  testator  gave  la  le- 
Quodsi  quingentos  legaverit,  initio  gacies  three  hundred  and  fifty  aurei^ 
quinta,  deinde  quarta  detrahi  debet :  then  an  eighth  ought  to  be  deducted, 
ante  enim  detrahendum  est,  quod  And  if  he  gave  five  hundred  aurei  in 
extra  bonorura  quantitatem  est,  legacies,  first  a  fifth  must  be  deducted^ 
deinde  quod  ex  bonis  apud  heredem  and  then  a  fourth.  For  that  which 
remanere^  oportet.  exceeds  the  real  value  of  the  goods  of 

the  deceased  must  first  be  deducted, 
and  then  that  which  is  to  remain  to  the 
heir. 

D.  XXXV.  2.  1.  19  ;  D.  xxxv.  2.  39 ;  D.  xxxv.  2.  73.  6. 

Octava  debet  detrahi,  i.e.  one  eighth  of  the  whole,  or  fifty 
aurei,  must  be  deducted  from  the  whole  sum  given  to  the  difierent 
legatees,  the  sum  to  be  deducted  from  each  share  being  in  propor- 
tion to  the  relative  amount  of  that  share.  Each  share  would  be 
diminished  by  one-seventh. 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (D. 
xxxv.  2.  17.) 

Under  the  new  system  regarding  heirs  invented  by  Justinian 
(see  Tit.  19.  6)  the  heir  entering  with  an  inventory  took  the 
Falcidian  fourth,  unless  the  testator  had  expressly  forbidden  that 
he  should  take  it ;  but  the  testator  was  now  at  liberty  to  deprive 
the  heir  of  the  Falcidian  fourth,  which  previously  he  had  not 
been.     (Nov.  1.  2.  2.) 


Tit.  XXIII.    DE  FIDEICOMMISSARIIS  HEREDITATIBUS. 

Nunc  transeamus  ad  fideicom-  Let  us  now  pass  to  fideicommisaa ; 

missa.    Et  prius  de   hereditatibus    and  first  we  will  treat  of  fideicommis- 
fideicommissariis  videamus.  sary  inheritances. 

Gal  ii  246,  247. 

Fideicommisaaf  that  is,  trusts,  might  be  compared  to  the  insti- 
tution of  heirs,  if  the  trust  embraced  the  whole  inheritance,  and 
to  the  gift  of  legacies,  if  it  embraced  only  a  part.  In  the  former 
case  they  were  termed  hy  the  jMri&tR  fideicommissarioe  hereditates : 
in  the  latter,  fideicommiasd  sinaularv/m  rerum.  The  text  pro- 
ceeds to  speak  of  the  fideicomrmasarice  hereditates. 

The  word  fideicominissv/m  has  been  generally  retained  in  the 
translation,  instead  of  trusts,  because,  as  fideicommissa  include 
only  trusts  carrying  out  the  last  wishes  of  a  deceased  person,  the 
word  trusts,  whach  is  used  much  more  widely  in  its  application, 
might  lead  to  confusion. 

Ulpian  gives  (Reg.  25.  1)  the  following  definition  of  a  fidei- 
commisau/m :  *  Quod  non  civilibua  verbis,  sed  precative  relin- 

Suitur;  Tiec  ex  rigore  juris  civilis  projiciscitwr,  sed  ex  voluntate 
atur  relinquentis', 

1.  Sciendum  itaque  est,    omnia  1.  At  first  fideicom/missa  were  oi 

fideicommissa  primis  temporibus  in-    little    force ;    for  no    one  was  com- 
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firma  esse,  quia  nemo  invitus  coge-  pelled  against  his  will  to  perform 
batur  prsBstare  id,  de  quo  rogatus  what  he  was  only  requested  to  per- 
erat :  quibus  enim  non  poterant  form.  When  testators  were  desirous 
hereditates  vel  legata  relinquere,  si  of  giving  an  inheritance  or  legacy  to 
relinquebant,  fidei  committebant  persons,  to  whom  they  could  not  di- 
%orum,  qui  capere  ez  testamento  rectly  give  either,  they  entrusted 
poterant :  et  ideo  fideiconmiissa  them  to  the  good  faith  of  some  per- 
appellata  sunt,  quia  nullo  vinculo  son  capable  of  taking  by  testament ; 
juris,  sed  tantum  pudore  eorum,  and  fideicom/misaa  were  so  called,  be- 
qui  rogabantur,  continebantur.  Post-  cause  their  perfonnance  could  not 
ea  primus  divus  'Augustus  semel  be  enforced  by  law,  but  depended 
iterumque  gratia  personarum  mo-  solely  upon  the  good  faith  of  the 
tus,  vd  quia  per  ipsius  salutem  person  to  whom  they  were  entrusted, 
rogatus  quis  dioeretur,.  aut  ob  in-  Afterwards,  the  Emperor  Augustus, 
signem  quorundam  perfidiam  jussit  having  been  frequently  moved  by 
consuHbus  auctoritatem  suam  inter-  consiaeration  for  certain  persons,  or 
ponere.  Quod  quia  justum  videba-  because  the  rejquest  was  said  to  have 
tur  et  -  popular  erat,  paulatim  con-  been  made  in  tiie  name  of  the  empe- 
versum  est  in  adsiduam  jurisdicti-  ror's  safety,  or  on  account  of  some 
onem :  tantusque  favor  eorum  factus  striking  instance  of  perfidy,  com- 
est,  ut  paulatim  etiam  praetor  pro-  manded  the  consuls  to  interpose  their 
prius  crearetur,  qui  fideiconmiissis  authority.  Their  intervention,  being 
jus  diceret,  quem  ndeicommissarium  favoured  as  just  by  public  opinion, 
appellabant.  gradually  assimied  the  character  of  a 

regular  jurisdiction,  and  trusts  grew 
into  such  favour,  that  soon  a  special 
prsetor  was  appointed  to  give  judgment 
in  these  cases,  and  received  the  name 
of  prastor  fideicommissariuB. 
Gai.  ii,  274,  276,  278,  286. 

The  freedom  given  by  the  introduction  of  obligatory  trusts 
was  singularly  wide.  A  testator  at  the  time  of  the  introduction 
of  fideicommissa,  in  order  to  give  anything,  was  obliged  to  do  so 
by  a  regular  testament,  to  adopt  prescribed  formulae,  to  use  the 
Latin  tongue.  He  could  not  give  anything  to  a  peregrinvSy  to  a 
person  proscribed,  to  a  posthumous  stranger,  or  to  an  uncertain 
person.  The  system  of  fideicommissa  enabled  him  to  give  to 
almost  any  one  he  liked,  and  that  in  words  the  least  formal,  and 
even  without  a  testament  at  all.  (D.  xxxii.  11.  pr.  and  21.  pr.)  The 
heredes  ah  inteatatOy  if  charged  with  a  fideicommiaaum  by  the 
person  to  whose  property  they  succeeded,  were  obliged  to  fulfil  it 
(see  par.  10).  A  man  might  give  his  whole  inheritance  by  a 
Jideicomrriisav/m  to  a  woman  whom  he  was  prevented  by  the  lex 
Voconia  (b.c.  169)  from  instituting  as  heir  (Gai.  ii.  274) ;  and 
Latini  Juniani  (see  Bk.  i.  Tit.  5.  3)  could  take  fideicommissa, 
though  not  inheritances  or  legacies.  (Gai.  ii.  275.)  The  license 
given  to  fideicom^m^issa  was,  indeed,  diminished  by  different  en- 
actments, and  they  were  gradually  placed  more  and  more  on  the 
footing  of  legacies.  Thus  by  one  senatvsconsultvmi,  passed  in 
the  time  of  Hadrian,  the  power  of  giving  a  fideicommissum  to  a 
peregrinius  (Gai.  ii.  285),  by  another  the  power  of  giving  one  to 
a  posthumous  stranger  or  uncertain  person,  was  taken  away.  (Qai. 
ii  287.)  Again,  t£e  senatvsconsultvmi  PegaManv/m  (a.d.  73) 
subjected  fideicommissa  to  the  rules  of  the  l^c  Papia  Poppcea 
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(Qai.  ii.  286)  ;  and  a  testamentary  tutor  could  never  be  appointed 
hy  ekfideicommiasum.  (Gai.  ii.  289.)  Fideicommissa  were^  indeed, 
always  something  beside  and  foreign  to  the  nature  of  Roman  law. 
Augustus  merely  ordered  that,  in  a  case  of  great  hardship,  the 
consuls  should  interfere.  Then  a  magistrate  was  created  whose 
business  it  was  to  interfere  in  cases  which  wanted  it ;  but  there 
was  nothing  like  an  action  at  law  to  enforce  fideicommissa. 
(Ulp.  Reg,  25.  12.)  The  fideicomrriiasarius  applied  for  aid  as 
having  equity  on  his  side ;  and  if  the  magistrate  chose  to  inter- 
fere, the  regular  course  of  the  law  was  stayed,  and  the  trust  en- 
forced. The  proceeding  was  always  extra  ordinem  (Gai.  ii  278), 
and  the  jurisdiction  was  exercised  throughout  the  year,  while 
legacies  could  only  be  claimed  on  days  cum  res  aguntur,  of 
which,  under  Marcus  Aurelius,  ther^  were  230  in  the  year.  (Gai. 
ii.  279 ;  Demangbat,  i  790.) 

The  fideicommissum  itself  did  not,  like  a  legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular  thing, 
and  of  course  did  not  give  any  right  to  a  real  action.  The  giving 
up  of  the  inheritance  was,  however,  effected  by  the  mere  consent 
of  the  heir,  even  before  tradition. 

2.  Imprimis  igitur  soiendum  est,  2.  We  must  first  observe  that  some 
opus  esse,  ut  aliquis  reoto  jure  tes-  one  must  be  duly  appointed  heir  in 
tamento  heres  instituatur  ejusque  the  testament ;  and  tnen  it  must  be 
fidei  oonmiittatnr,  ut  ecjn  heredita-  entrusted  to  his  good  faith  to  give  over 
tem  alii  restituat :  alioquin  inutile  the  inheritance  to  some  other  person  ; 
est  testamentum,  in  quo  nemo  heres  for  otherwise  the  testament  is  ineffec- 
instituitur.  Cum  igitur  aliquis  scrip-  tual,  as  being  one  in  which  no  one  is 
serit :  *  Lucius  Titius  heres  esto/  instituted  heir.  And,  therefore,  when 
poterit  adicere :  *  rogo  te,  Luci  Titi,  a  testator  has  said, '  Let  Lucius  Titius 
ut,  cum  primum  possis  hereditatem  be  my  heir,*  he  may  add,  *  and  I  request 
meam  amre,  earn  Gaio  Seio  reddas,  you,  Lucius  Titius,  that,  so  soon  as 
restituas'.  Potest  autem  quisque  et  you  can  enter  upon  my  inheritance, 
de  parte  restituendaheredemrogare:  you  will  maJke  over  and  give  it  up  to 
et  uberum  est  vel  pure  vel  sub  con-  Gains  Seius '.  A  testator  may  also  re- 
dicione  reUnquere  fideicommissum  quest  his  heir  to  give  over  a  part  of 
vel  ex  die  ceorto.  the  inheritance  only,  and  may  leave 

the  fideicommissum  absolutely  or  con- 
ditionally, or  from  a  certain  day. 
Gai.  iL  248,  250. 

Of  course,  if  there  was  no  heir  instituted,  there  could  be  no 
person  to  charge  by  testament  with  the  trust  (nemo  fiduciarius) ; 
but  the  testator  might  charge  the  heredes  ab  intestato  (par.  10). 

The  person  who  made  the  fideicomm^iasum  was  termed  the 
fideicom^mittena ;  the  person  requested  to  perform  it,  fiduci- 
<M^U6;  and  the  person  to  be  benefited  by  ii,  fideicommissa/rius, 

3.  Bestituta  autem  hereditate,  is  3.  After  an  heir  has  restored  the 
quidem,  qui  restituit,  nihilo  minus  inheritance,  he  still  continues  heir, 
heres  permanet :  is  vero,  qui  recipit  But  he,  who  receives  the  inheritance^ 
hereditatem,  aliquando  heredis  ali-  was  formerly  sometimes  considered  in 
quando  legatarii  loco  habebatur.  the  light  of  an  heir,  and  sometimes  in 

that  of  a  legatee. 
Gai.  ii  261. 
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In  order  to  protect  himself,  the  heir  who  remained  liable  to  all 
actions  of  creditors  against  the  inheritance  had  recourse  to  a  fiction 
of  law.  He  sold  nummo  seslertio  the  inheritance  to  the  Jidei- 
commisaariibSf  and  they  entered  into  mutual  agreements  called 
emptcB  et  venditoe  hereditatia  stipulationea  (Qai.  ii.  252),  by 
which  the  fiduciariuSy  though  remaining  in  the  eye  of  the  law 
responsible  for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a  remedy  against  the  fideicom- 
w,i88ariu8,  who  in  his  turn  bargained  that  the  fidv/iia/rius  would 
hand  everything  over.  Thus  Gains  says  of  ih^  fideicor^raiaaariua^ 
*  Olim  nee  heredia  loco  erat,  nee  legatarii :  aedpotiua  emptoria  *. 

4.  Et  in  Neronis  quidem  tern-  4.  During  the  reign  of  Nero,  in  the 

poribus  Trebellio  Maximo  et  AnnsBO  consulship  of  Trebelnus  Mazimus  and 

Seneoa  consulibus  senatusoonsulbum  Annaeus  Seneca,  a  aenatusconsultum 

factum  est  quo  cautum  est,  ut  si  was  passed,  providing  that,  after  an  in- 

cui  heredil^s  ex  fideicommissi  causa  heritance  had  been  restored  under  a 

restituta  sit,  omnes  actionos,  qu»  fideicommissumj  all  actions,  which  by 

jure  civili  heredi  et  in  heredem  com-  the  civil  law  might  be  brought  by  or 

peterent,  ei  et  in  eum  darentur,  cui  against  the  heir,  should  be  permitted 

ex    iideicommisso    restituta    esset  for  and  against  him  to  whom  the  in- 

hereditas:     Post   quod  senatuscon-  heritance  was  restored.     After  this, 

sultum  praetor  utiles  actiones  ei  et  in  the  prsetor  began  to  give  equitable  ao- 

eimi,  qui  recepit  hereditatem,  quasi  tions  for  and  against  the  person  who 

heredi  et  in  heredem  dare  coepit.  received  an  inheritance,  as  if  for  and 

against  an  heir. 

Qai,  ii.  263 ;  D.  xxxi.  1.  2. 

The  aenattbaconaultum  Trebellianum  (A.D.  62^  did  away  with 
the  necessity  of  any  such  fiction  as  that  of  a  sale. /The ^deicom- 
inissaHua  stepped  at  once  into  the  place  of  the  herea  inatituttua. 
All  the  actions  belonging  to  the  inheritance  were  given  him  in 
the  shape  of  actionea  utilea.  (See  Introd.  sec.  106.)  If  creditors 
sued  the  herea  iytatitntua,  he  had  the  exceptio  reatitutoe  heredi- 
tatis;  he  might  plead  that  he  had  given  over  the  inheritanoe^as 
he  had  been  directed. 


5.  Sed  quia  heredes  scripti,  cum 
aut  totam  hereditatem  aut  psBne 
totam  plerumque  restituere  roga- 
bantur,  adire  hereditatem  ob  nullum 
vel  'minimum  lucnun  recusabsmt 
atque  ob  id  extinguebantur  fidei- 
commissa ;  postea  Yespasiani  Au- 
gusti  temporibus  Pegaso  et  Pusione 
consulibus  senatus  censuit,  ut  ei, 
qui  rogatus  esset  hereditatem  resti- 
tuere, perinde  liceret  quartam  par- 
tem retinere,  atque  lege  Falcidia  ex 
legatis  retinere  oonceditur.  Ex 
singulis  quoque  rebus,  quae  per  fidei- 
commissum  relinquuntur,  eadem 
retentio  permissa  est.  Post  quod 
senatusconsultum  ipse  heres  onera 
hereditaria  sustinebat :  ille  autem, 
qui  ex  fideicommisso  recepit  partem 


6.  But  the  instituted  heirs,  being  in 
most  cases  requested  to  restore  the 
whole,  or  almost  the  whole  of  an  in- 
heritance, often  refused  to  accept  it,  as 
they  would  receive  little  or  no  advan- 
tage, and  thus  fideicofMnissa  were  fre- 
quently extinguished;  and  therefore, 
subsequently,  during  the  reign  of  the 
Emperor  Vespasian,  in  the  consulship 
of  Pegasus  and  Pusio,  the  senate  de- 
creed, that  an  heir,  who  was  requested 
to  restore  an  inheritance,  might  retain 
a  fourth,  just  as  in  the  case  of  legacies 
he  might  by  the  Falcidian  law.  And 
the  same  deduction  is  allowed  in  par- 
ticular things,  which  are  left  by  a 
fideicommieaum.  For  some  time  after 
this  senatusconsultum  the  heir  alone 
bore  the  charges  of  the  inheritance; 
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hereditatis,  legatarii  partiarii  loco  and  he  who  had  received  a  share  or 
erat,  id  est  ejus  legatarii,  cui  pars  part  of  an  inheritance,  under  a  fidei- 
honorum  legabatur.  Quae  species  commiasum,  was  regarded  as  a  part 
legati  partitio  vocabatur,  quia  cum  legatee,  that  is,  a  legatee  having  a 
herede  legatarius  partiebatur  here-  legacy  of  a  share  of  the  property,  & 
ditatem.  Unde  quae  solebant  stipul-  species  of  legacy  which  was  called  par- 
ationes  inter  heredem  et  partiariiun  tition,  because  the  legatee  took  a  part 
legatarium  interponi,  effidem  inter-  of  the  inheritance  together  with  the 
ponebantur  inter  eum,  qui  ex  fidei-  heir.  Thus  the  same  stipulations 
oommisso  recepit  hereditatem,  et  which  were  formerly  in  use  between 
heredem,  id  est  ut  et  lucrum  et  the  heir  and  particury  legatee,  were- 
damnum  hereditarium  pro  rata  parte  likewise  made  between  the  person  who- 
inter  eoB  conamune  sit.  received   the   inheritance  under   the 

fideicommissum  and  the  heir,  that  ip, 
they  stipulated  they  would  share  the 
benefits  and  the  charges  of  the  inherit- 
ance between  them,  in  proportion  to 
their  respective  interests. 

Gal  ii.  264. 


The  8enatu8co7imltum  Trebellianv/ni  (a.d.  62)  protected  the 
jiduda/rius  from  any  harm ;  but  it  gave  him  no  incitement  to  enter 
on  the  inheritahce^  Why  should  he  take  an  inheritance  which  he 
had  instantly  to  transfer  to  another  ?  The  trust  might  thus  perish ; 
and,  to  remedy  this,  the  8enatu8C(m8ultv/ni  Pegamanvmh  (a.d.  73) 
permitted  the  herea  institutus  to  retain  a  fourth  just  as  the  lex 
Falcidia  permitted  in  the  case  of  legacies^  Even  the  term  quarta 
Falcid/ia  was  applied  to  the  fourth  retained  by  the  fiduciarins 
herea.  (D.  xxxvi.  1. 16. 9.)  The  Jideicoinmissarius  in  this  respect, 
became  exactly  like  a  legatee.  As  having  a  definite  part  of  the 
inheritance,  he  was  considered  in  the  light  of  a  legatee  of  a  part  of 
the  inheritance,  and,  as  the  text  says  (par.  3),  the  fideicommiss- 
a/rius  was,  under  the  sematusconmltvmi  Trebellianv/m  (A.D.  62)^ 
placed  in  the  position  of  an  heir,  and  under  the  senatuaconaulturn. 
Pesiasi^j^jm  (a.d.  73)  in  that  of  a  legatee. 

A  testator  sometimes  gave  a  legatee  not  a  particular  thing,  but 
a  certain  share  in  his  whole  property.  The  legatee  (then  termed 
legatarius  partiarius)  took,  in  this  case,  per  v/niversitatem ;  but 
he  was  not  thereby  made  an  heir,  not  having  been  formally  insti- 
tuted ;  and  if  there  was  no  heir  who  entered  on  the  inheritance, 
the  legacy  was  extinguished.  The  claims  of  creditors  against  the 
inheritance  were  made  exclusively  against  the  heir,  and  the  heir 
alone  could  recover  sums  due  to  the  inheritance.  Thus  it  wa& 
necessary  that,  if  the  heir  paid  a  creditor,  the  legatee  should  ac- 
count to  him  for  a  part  of  the  payment  proportionate  to  his  share 
of  the  inheritance ;  while  if  the  legatee  wished  that  his  share  should 
be  increased  by  the  payment  of  a  debt  due  to  the  inheritance,  he 
could  only  effect  this  through  the  heir.  Accordingly  they  made 
stipulations  with  each  other,  termed  stipulationes  partis  et  pro 
parte.  By  one  of  these  stipulations  the  heir  bound  the  legatee  to 
pay  a  proportion  of  sums  expended  in  satisfaction  of  claims  against 
the  inheritance  ;  by  the  other  the  legatee  bound  the  heir  to  account 
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to  him  for  his  share  of  sums  received  in  satisfaction  of  debts  owing 
to  the  inheritance.  T^iefideicommiasa/riua  was  on  the  footing  of 
such  a  legatee  under  the  senatusconavZtum  Pegasianum^  and  the 
stipulationes  pa/rtia  et  pro  pa/rte  were  made  between  the  heir 
and  the  fideicommisewrivs. 


6.  Ergo    si    quidem    non    plus  6.  Therefore,  if  the  institated  heir 

qaam  doKdrantem  hereditatis  scrip-  was  not  requested  to  restore  more  than 
tus  heres  rogatus  sit  restituere,  tunc  three-fourUis  of  the  inheritaooe,  he  re- 
«x  Trehelliano  senatasoonsulto  resti-  stored  such  part  in  accordance  with 
tuebatur  hereditas  et  in  utrumque  the  provisions  of  the  «ena(ti«eon«u{<uni 
actiones  hereditariss  pro  rata  parte  Trebellianimi ;  and  all  actions  which 
dabantur:  in  heredem  quidem  jure  concern  an  inheritance,  might  be 
<sivili,  in  eum  vero,  qui  recipiebat  brought  against  each  according  to  their 
hereditatem,  ex  senatusconsulto  Tre-  respective  shares — against  the  heir,  by 
belliano  teimquam  in  heredem.  At  the  civil  law,  and  against  him  who  re- 
fli  plus  quam  dodrantem  vel  etieun  ceived  the  inheritance,  by  the  aencUus- 
totamhereditatem  restituere  rogatus  consultum  Trebellianum,  as  though 
sit,  locus  erat  Pegasiano  senatuscon-  against  an  heir.  But  if  tJie  instituted 
sulto,  et  heres,  qui  semel  sulierit  heir  was  requested  by  the  testator  to 
liereditatem,  si  modo  sua  voluntate  restore  the  whole  inheritance,  or  more 
a.dierit,  sive  retinuerit  quartam  par-  than  three-fourths,  then  the  senaius- 
tern  sive  noluerit  retinere,  ipse  uni-  contiUtum  Pegaaianwn  became  appli- 
versa  onera  hereditaria  sustinebat.  cable ;  and  the  heir  who  had  once 
Sed  quarta  quidem  retenta,  quasi  entered  on  the  inheritance,  provided 
partis  et  pro  parte  stipulationes  in-  he  did  so  voljuitarily,  was  obliged  to 
terponebantur  tamquam  inter  par-  sustain  all  the  charges  of  the  inherit- 
tiarium  legatarium  et  heredem :  si  ance,  whether  he  had  retained  or  had 
vero  totam  hereditatem  restituerit,  declined  to  retain  his  fourth.  When 
emptaB  et  venditss  hereditatis  stip-  the  heir  did  retain  a  fourth  part,  what 
ulationes  interponebantur.  Sed  si  are  called  stipulations  partit  et  pro 
recuset  scriptus  heres  adire  heredi-  parte  were  entered  into,  just  as  oe- 
tatem  ob  id,  quod  dicat,  eam  sibi  tween  a  legatee  of  part  and  an  heir ; 
suspectam  esse  quasi  danmosam,  and,  when  the  heir  did  not  retain  a 
cavetur  Pegasiano  senatusconsulto,  fourth,  then  stipulations  emptas  et  ven- 
ut  desiderante  eo,  cui  restituere  ditxh^editatU  were  entered  into.  But 
rogatus  est,  jussu  prsetoris  adeat  et  if  the  instituted  heir  refused  to  enter 
restituat  hereditatem  perindeque  ei  on  the  inheritance,  alleging  that  he 
et  in  eum,  qui  recipit  hereditatem,  feared  he  should  lose  by  doing  so,  it 
actiones  dentur,  acsi  juris  est  ex  Tre-  was  provided,  by  the  senattueoniiUtum 
belliano  senatusconsulto :  qu(f  casu  Pegasianwnf  that,  on  the  demand  of 
nuUis  stipulationibus  opus  est,  quia  him  to  whom  he  had  been  requested 
simul  et  nuio,  qui  restituit,  securitas  to  restore  the  inheritance,  he  should, 
datur  et  actiones  hereditarisB  ei  et  in  under  an  order  of  the  praetor,  enter  on 
eum  transferuntur,  qui  recipit  here-  the  inheritance,  and  give  it  over ;  and 
ditatem,  utroque  senatusconsulto  in  that  all  actions  might  be  brought  by  or 
hac  specie  concurrente.  against  him  who  received  the  inherit- 

ance, as  in  a  case  failing  under  the  sen- 
atusconsultwn  Trehelltanwn.  And  in 
this  case  stipulations  are  not  necessary, 
for  the  heir,  who  restores  the  inherit- 
ance, is  secured,  and  all  actions  con- 
cerning an  inheritance  are  transferred 
to  and  against  him,  by  whom  it  is  re- 
ceived, there  being,  in  this  instance, 
a  concurrent  application  of  both  Mn- 
atusconsulta. 
Gai.  I  256-268. 
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The  senatvsconsultum  Trebellianum  was  not  abrogated  by  the 
Pegdsianum.  They  applied  to  different  cases.  If  the  fourth  was 
expressly  reserved  to  the  herea  jiduciariua,  he  took  the  other  three 
parts,  and  immediately  restored  or  transferred  them  to  the^dei- 
commissarius,  who  had  the  position  oihereafideicow/miasariua,  and 
all  the  actions  belonging  to  the  inheritance,  so  far  as  his  share 
extended.  But  if  the  fourth  was  not  reserved,  the  senatuacon- 
sultum  Pegaaianum  became  applicable.  The  fiduciariua  heres  re- 
tained the  fourth,  and  the  Jideicommiasarius  held  the  position  of 
a  legatee.  The  herea  inatitutua  might,  however,  not  choose  to 
retain  the  fourth.  He  might  enter  on  the  inheritance,  and  at 
once  voluntarily  transfer  the  whole  to  the  jideicorriTniaaa/riua,  The 
jurists  were  divided  in  opinion  as  to  the  aenatuaconaultum  under 
which  he  then  entered.  (D.  xxxvi.  1.  45.)  Qaius  thinks  it  was 
under  the  Pegaaianum,  for  the  actionea  heredita/rice  did  not  pass 
without  stipulations.  (Gai.  ii.  257.)  If  he  refused  to  enter  on 
the  inheritance,  the  prsetor  compelled  him,  by  a  power  given  in 
the  aenatuaconaultv/m  Pegaaianv/m,  and  he  was  placed  exactly  in 
the  same  position  as  if  he  had  entered  under  the  aeTULtuaconaultum 
Trebellicmum.  He  had  no  fourth  reserved  for  hiin ;  and  all  actions 
passed  at  once  to  the  fideicommiaaa/niba. 

7.  Sed     quia     stipulationes    ez  7.  Bat,  as  the  stipulations,  which 

senatusconsulto  Pegasiano  descen-  BxosefromiheBenatusconstUtumPega' 

dentes  et  ipsi  antiquitati  displicuer-  sianwn^  were  displeasing  even  to  the 

unt  et  quiousdam  oasibus  captiosas  ancients,  and  Papinian,  a  man  of  great 

eas  homo  exoelsi  ingenii  Papmianus  genius,  considers  them  in  some  cases  as 

appellat  et  nobis  in  legibus  magis  captious ;  and  as  we  prefer  simpHcit j 

simplicitas  quam  difficmtas  placet,  to  complexity  in  matters  of  law,  we 

ideo  omnibus  nobis  suggestis  tam  have  been  pleased,  upon  comparing 

sin:dlitudinibu8     quam     differentiis  the  points  of  agreement  and  disagree- 

utriusque    senatusoonsulti,    placuit  ment  in  these  two  aenatusconsultOy  to 

ezploso  senatusconsulto  Pegasiano,  abrogate  the  senatusconsultum  Pega- 

quod    postea    supervenit,    omnem  nanum,  which  was  subse<|uent  to  the 

auctoriiatem    Trebelliano    senatus-  senatuaconvultum   Trebellxanum^  and 

consulto  prsestare,  ut  ex  eo  fidei-  to  give  an  exclusive  authority  to  the 

commissaritt  hereditates  restituan-  senatuseonstUiwn    Trebellian%um^    by 

tur,  sive  habeat  heres  ex  voluntate  which  all  fideicommissary  inheritances 

testatoris  quartam    sive  plus  sive  shall  be  restored  for  the  future,  whether 

minus  sive  penitus  nihil,  ut  tunc,  the  testator  has  given  by  his  will  a 

quando  vol  nihil  vel  minus  quarta  fourth  part  of  his  estate  to  the  insti- 

■apud  eum  remaneat,  liceat  ei  vel  tuted  heir,  or  more,  or  less,  or  nothing 

quartam  vel  quod  deest,  ex  nostra  at  all,  so  that,  when  nothiiog  is  given 

auctoritate    retinere    vel    repetere  to  the  heir,  or  less  than  a  fourth  part, 

solutum,  quasi  ex  Trebelliano  sena-  he  may  be  permitted  to  retain  a  fourth, 

-tusconsulto  pro  rata  portione  acti-  or  as  much  as  will  make  up  the  defi- 

onibus  tam  in  heredem  quam   in  ciency,  by  virtue  of  our  authority,  or 

fideicommissarium    competentibus.  to  demand  repayment  of  it  if  he  has 

Si  vero  totam  hereditatem  sponte  paid  it  over;   and    actions    may  be 

restituerit,  omnes  hereditariee  acti-  brought  both  against  the  heir  and  the 

•ones  fideicommissario   et  adversus  fideicommissoHua  according  to  their 

eum    competunt;    sed   eticjn    id,  respective  interests,  as  if  under  the 

quod  prsecipuum  Pegasiani  senatus-  senatusconstdtum  Trebellianum.  But, 

consulti  fuerat,  ut,  quando  recusabat  should  the  heir  voluntarily  restore  the 

heres  scriptus  sibi  datam  heredita-  whole  inheritance,  all  actions  concern- 

•tem  adire,  necessitas  ei  imponeretur  ing  an  inheritance  may  be  brought 
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totam  hereditatem  volenti  fideicom- 
missario  restitnere  et  omnes  ad  eum 
et  contra  earn  transirent  actiones, 
et  hoc  transposuimos  ad  senatus- 
consTiltmn  Trebellianum,  nt  ex  hoc 
solo  et  necessitae  heredi  unponatur, 
si  ipso  nolente  adire  fideicommis- 
sarins  desid^rat  restitni  sibi  here- 
ditatem, nullo  neo  damno  nee  com- 
modo  apud  heredem  manente. 


by  or  against  the  fideicofMnissarius, 
And,  as  to  the  most  important  pro- 
vision of  the  senatusconsiUtum  Pega- 
sianwn,  that,  when  an  instituted  heir 
refused  to  accept  an  inheritance,  he 
might  be  constrained  to  restore  it  to 
the  fideicommi88ariu8  if  he  demanded 
it,  and  that  all  actions  should  be  trans- 
ferred to  and  against  him,  we  have 
transferred  this  provision  to  the 
8enatit8Con9vUum  Trehellianwn,  by 
which  alone  this  obligation  is  now  laid 
upon  the  heir,  when  he  himself  refuses 
to  enter  on  tibe  inheritance,  and  the 
fideicommisaarius  is  desirous  that  it 
should  be  restored,  the  heir  in  this  case 
receiving  neither  gain  nor  loss. 

Justinian  unites  the  two  senatusconaulta  into  one^ving  them 
the  name  of  the  scTiatuaconsultum  Trehellianv/m.  Tub  heir  is  to 
retain  a  fourth,  as  under  the  senaiuacoTtsuUwra  Pegasianum,  but 
actions  are  to  be  brought  for  or  against  the  heir  and  thefideicom- 
missariibs  in  proportion  to  their  shares,  the  fideicommisaa/nus  being 
thus  in  loco  heredis  as  to  his  share,  as  under  the  aematuaconaultufn 
Trehellianv/m.  If  the  heir  would  not  enter,  then  he  was  compelled 
to  do  so,  but  was  protected  against  all  loss,  as  under  the  senatua- 
conavXtv/m  Pegaaianum. 

Repetere  aolutum.  Before  the  legislation  of  Justinian,  the 
herea  could  not  re-demand  the  fourth,  if  he  had  once  paid  it  over. 
(Paul.  Sent.  iv.  3,  4.) 

8.  Nihil  autem  interest,  utnun  8.  But  it  makes  no  difference 
aliquis  ex  asse  heres  institutus  aut  whether  the  heir  is  instituted  to  the 
totam  hereditatem  aut  pro  parte  re-  whole  inheritance,  and  is  requested  to 
stituere  rogatur,  an  ex  parte  heres  restore  the  whole  or  a  part,  or  whether, 
institutus  aut  totam  partem  aut  being  instituted  to  a  part  only,  he  is 
partis  partem  restituere  rogatur :  requested  to  restore  that  entire  part, 
nam  et  hoc  casu  eadem  observari  or  a  portion  of  it ;  for  we  enjoin  that 
prsecepimus,  quse  in  totius  heredi-  the  same  rules  be  observed  in  the 
tatis  restitutione  dizlmus.  latter  case,  as  in  case  of  restitution  of 

the  whole. 

Gal  iL  269. 

9.  Si  quis  una  aliqua  re  deducta  9.  If  an  heir  is  requested  by  a 
sive  praecepta,  quss  quartam  con-  testator  to  give  up  an  inheritance, 
tinet,  veluti  fundo  vel  alia  re,  roga-  after  deducting  or  excepting  some 
tus  sit  restituere  hereditatem,  simili  particular  thing,  equivalent  to  a  fourth 
modo  ex  Trebelliano  senatusconsulto  of  the  whole,  as  a  piece  of  land,  or 
restitutio  fiat,  perinde  ac  si  qucuiia  anything  else,  he  will  give  it  up  under 
parte  retenta  rogatus  esset  reUquam  the  senatusconsultum  Trebellianum^ 
hereditatem  restituere.  Sed  illud  exactly  as  if  he  had  been  requested  to 
interest,  quod  altero  casu,  id  est  restore  the  remainder  of  an  inherit- 
cum  deducta  sive  prsecepta  aliqua  ance,  after  retaining  a  fourth.  But 
re  restituitur  hereditas  in  solidum  there  is  this  difference:  in  the  first 
ex  eo  senatusconsulto  actiones  trans-  case,  when  an  heir  is  requested  to 
feruntur  et  res,  quae  remanet  apud  give  up  an  inheritance,  after  deduct- 
heredem,  sine  ullo  onere  hereditario  ing  or  excepting  a  pajrticular  thing, 
apud  eum  manet,  quasi  ex  legato  ei  then,  according  to  that  senatuscori' 
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adquisita,  altero  vero  casu,  id  est  siUtum,  all  actions  are  transferred 
cum,  quorta  parte  retenta,  rogatas  to  and  against  the  fideicammusariuSf 
est  heres  restitnere  hereditatem  et  and  what  remains  to  the  heir  is  free 
restitnit,  scindantur  actiones  et  pro  from  sJl  incumbrances  connected  with 
dodrante  quidem  transferantur  ad  the  inheritance,  as  if  acquired  by 
fideicommissarium,  pro  quadrante  legacy.  In  the  second  case,  when  an 
remaneant  apnd  heredem.  Quin  heir  is  requested  to  give  up  an  inherit- 
etiam  Hcet  in  una  re,  qua  deducta  ance  after  retaining  a  foiurth  to  him- 
aut  prsecepta,  restitnere  aliquis  he-  self,  sJl  actions  are  proportionably 
reditetem  rogatus  est,  maxima  pars  divided ;  those  which  regard  the  three- 
hereditatis  contineatur,  seque  in  fourths  of  the  estate  being  transferred 
solidum  transferuntur  actiones  et  to  the  fideicommisaariua,  and  those 
secum  deliberare  debet  is,  cui  re-  which  regard  the  one-fourtli  remaining: 
stituitur  hereditas,  an  ezpediat  sibi  to  the  heir.  And,  even  if  an  heir  m 
restituL  Eadem  scilicet  interveni-  requested  to  give  up  an  inheritance,, 
unt  et  si  duabus  pluribusve  re-  after  making  a  deduction  or  exception 
bus  deductis  pneceptisve  restitnere  of  some  particular  thing,  which  com- 
hereditatem  rogatus  sit.  Sed  et  si  prises  the  greatest  part  of  the  whole 
certa  smnma  deducta  praeceptave,  inheritance,  all  actions  are  still  trans- 
qu8B  quartern  vel  etiam  maximam  ferred  to  the  fideicontmi88ariiL8j  who 
partem  hereditatis  continet,  rogatus  ought  then  to  consider  whether  it  will 
sit  aliquis  hereditatem  restitnere,  be  expedient  or  not,  that  the  inherit- 
idem  jinris  est.  Qusb  diximus  de  eo,  ance  should  be  given  up  to  hino.  All 
qui  ex  asse  heres  institutus  est,  this  appHes  equally,  whether  an  heir 
eadem  transferimus  et  ad  eum,  qui  is  requested  to  ^ve  up  an  inheritance 
ex  parte  heres  scriptus  est.  after  a    deduction    or    exception    of 

two,  or  more,  particular  things,  or  of 
a  certain  sum  of  money,  wmch  may 
comprise  a  fourth  or  even  the  greatest 
part  of  the  inheritance.  What  we  have 
said  of  an  heir  who  is  instituted  to 
the  whole  of  an  inheritance,  s^plies 
equally  to  one  who  is  instituted  only 
to  a  part. 

D.  xxxvi.  1.  1.  16.  21 ;  D.  xxxvi.  1.  30.  3. 

If  the  testator  gave  a  particular  object  to  the  heres  inatituttbs 
which  was  equal  in  value  to  the  fourth  of  the  inheritance,  the  law 
considered  this  as  a  specific  legacy  given  to  the  heres.  The  fidei- 
commissa/rius  took  the  whole  inheritance  except  this  part,  and  all 
the  actions  of  the  whole  inheritance  were  transferred  to  him.  If 
the  particular  object  did  not  equal  a  fourth,  Marcian  says  that 
the  emperor  would  not  suflFer  the  heir  to  claim  any  addition. 
(D.  xxxvi.  1.  30.  4.)  Justinian  retains  the  distinction  between 
a  particular  object  being  given,  and  a  general  direction  to  retain 
a  fourth.  But  he  decides  that  if  a  particular  object  was  given 
not  equal  in  value  to  a  fourth,  the  heir  may  retain  enough  to 
complete  his  fourth,  and  that  all  actions  relating  to  the  part  so  re- 
tained  shall  pass  to  him,  and  all  others  to  the  jCdeicommisaa/riua. 
(Cod.  vi.  50.  11.) 

10.  Prseterea  intestatus  quoque  10.  Moreover,  a  man  about  to  die 

moriturus  potest  rogare    eum,  ad  intestate  may  request  the  person,  to 

quem  bona  sua  vel  legitime  jure  vel  whom  he  knows  his  estate  will  pass, 

honorario    pertinere    intellegit,    ut  either  by  the  dvil  or  prsBtorian  law,  to 

hereditatem  suam  totam  partemve  give  up  to  a  third  person  the  whole 

ejus  aut  rem  aliqnam,  veluti  fundum,  inheritance,  or  a  part  of  it,  or  any  par- 
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hominem,  peeaniam  afieoi  restiiiiai :  ticolar  thing;  aa  a  piece  of  land,  a 
com  alioquiD  legate  niaa  ez  teata  flave,  or  a  aom  of  money.  Legaeieay 
mento  noo  rwlmak  oo  the  eontrazy,  are  only  yalid  when 

given  hy  teatameni. 

Oai.  iL  270. 

Antcminos  Pins  extended  the  provisioDS  of  the  lex  Falcidia 
and  conseqnently  of  the  aenatuscorUtUtwm  Peg<uianwm  (D.  xxxv. 
2.  18),  and  the  jnristB  those  of  the  aenaivscansultv/m  TrebeUi^ 
anwm,  to  tmsts  imposed  on  heredea  ah  intestato.   (D.  xxxvL  6. 1.) 

11.  Earn  qaoqae,  eni  aliquid  re-  IL  A  fideicommi99airiu8  may  also 
atitaitiir,  potest  rogare,  at  id  ror-  himself  m  requested  to  give  up  to 
SOS  alii  totmn  aot  partem  vel  etiam  another  either  the  whole  or  part  of 
alind  aliqxtid  restitnat.  whaX  he  reoeiyea,  or  even  something 

else. 

Oai.  iL  271. 

The  jideic(ymmii8BCunus,  who  was  thus  only  a  vehicle  to  pass  on 
the  inheritance  to  another  fideicomrriisawriua,  oonld  not  retain  a 
fourth  for  himself,  if  the  heir  had  already  retained  a  fourth.  The 
object  of  the  Ux  Falcidia  was  merely  to  secure  an  heir,  not  in 
all  cases  to  give  a  fourth  to  the  person  who  virtually  had  the 
inheritance;  but  when  the  heir  entered  on  the  inheritance  by 
order  of  the  praetor,  and  therefore  did  not  retain  a  fourth,  then 
the  fideicomTn,is8(M%u8  stood  in  the  place  of  the  heir,  so  far  as  to 
be  able  to  apply  the  lex  Falcidia,  as  if  representing  the  heir, 
against  legatees,  but  not  against  a  second  fideiccmivaiaeanuen 
(D.  xxxvi.  1.  63.  11.) 

12.  £t  quia  prima  fideicommis-  12.  Originally  all  fidociarr  sifts  de- 
Borum  onnabula  a  fide  heredum  pended  only  upon  the  good  ndth  of 
pendent  et  tarn  nomen  quam  sub-  the  heir :  whence  they  took  their  name 
stantiam  acceperunt  et  ideo  divns  as  well  as  their  character.  To  remedy 
Augustus  ad  necessitatem  juris  ea  this,  the  Emperor  Augustus  made  them 
detraxit :  nuper  et  nos,  eundem  obligatory  in  law,  and  we  have  lately 
principem  superare  contendentes,  ex  endeavoured  to  surpass  that  prinoe ; 
facto,  quod  Tribonianus  vir  excelsus,  and,  on  the  occasion  of  a  case  brought 
quffistor  sacri  palatii,  suggessit,  con-  to  our  notice  by  the  most  eminent  Tri- 
stitutionem  fecimus,  per  quam  dis-  bonian,  qusstor  of  our  sacred  palace, 
posuimus:  si  testator  fidei  heredis  we  have  enacted  by  a  constitution, 
sui  conmiisit,  ut  vel  hereditatem  vel  that  if  a  testator  has  entrusted  to  the 
speoiaJe  fideiconmussum  restituat,  faith  of  his  heir  the  restoration  of  an 
et  neque  ex  scriptura  neque  ex  inheritance,  or  any  particular  thing, 
Quinque  testium  numero,  qui  in  and  the  fact  cannot  be  proved  either 
ndeicommissis  legitimus  esse  nosci-  by  any  writing  or  by  five  witnesses 
tur,  res  possit  manifestari,  sed  vel  (the  legal  number  in  such  cases),  tiiere 
pauciores  quam  quinque  vel  nemo  having  been  fewer,  or  perhaps  no  wit- 
penitus  testis  intervenerit,  tunc  sive  nesses  present,  then,  iniether  it  is  his 
pater  heredis  sive  alius  quioumque  father  who  has  thus  trusted  to  the 
sit,  qui  fidem  elegit  herediiB  et  ab  eo  good  faith  of  the  heir,  and  begged 
aliquid  restitui  voluerit,  si  heres  him  to  restore  the  inheritance,  or 
pemdia  tentus  adimplere  fidem  re-  whether  it  is  any  one  else,  if  the  heir 
cusat  negando,  rem  ita  esse  sub-  perfidiouslv  refuses  to  carry  out  the 
secutam,  si  fideiconmiissarius  jus-  trust  and  denies  tiie  whole  transaotiony 
jurandum  ei  detulerit,  cum   prius  the  fideicorvmissoHuSf  having  pcevi* 
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ipse  de  calumnia  joraverit,  neoesse  ously  himself  sworn  to  his  own  good 
eum  habere  vel  jusjurandum  subire,  faith,  may  put  the  heir  to  his  oath ; 
quod  nihil  tale  a  testatore  audivit,  and  thus  force  him  either  to  deny 
vel  recusantem  ad  fideioommissi  vel  upon  oath  having  received  any  suon 
imiversitatis  vel  specialis  solutionem  trust,  or  to  fulfil  it,  whether  it  relate  to 
coartari,  ne  depereat  ultima  volun*  the  whole  inheritance  or  to  some  par- 
tas  testatoris  fidei  heredis  commissa.  ticular  thing ;  and  this  is  allowed, lest 
Eadem  observari  censuimus  et  si  a  the  last  wishes  of  a  testator,  committed 
legatariovelfideicommiissarioaliquid  to  the  faith  of  an  heir,  should  be  de- 
similiter  relictum  sit.  Quodsi  is,  a  feated.  The  same  process  maj  be 
quo  reUctum  dicitur,  confiteatur  adopted  against  a  legatee,  or  a/icietcom- 
quidem  aliquid  a  se  relictum  esse,  mis8ariu8  charged  with  a  restitution, 
sed  ad  legis  subtiUtatem  decurrat,  And  if  any  one  so  charged  admits  the 
omnimodo  cogendus  est  solvere.  trust,  but  endeavours  to  shelter  him- 
self in  the  subtleties  of  the  law,  he  may 
in  all  cases  be  compelled  to  perform 
his  duty. 

C.  vi.  42.  32. 

De  calumnia  jv/raverit,  that  is,  he  must  swear  beforehand  that 
he  is  acting  bona  fide,  and  not  inventing  a  ground  of  litigation. 


Tit.  XXIV.    DE  SINGULIS  REBUS  PER  FIDEICOM- 

MISSUM  RELICTIS. 

Potest  autem  quis  etiam  singidas  A  person  may  also  leave  particu- 

res  per  fideicommissiun  relinquere,  lar  things  by  a  fideioominusumy  as  a 

veluti  fundum,  hominem,   vestem,  piece  of  land,  a  slave,  a  garment,  gold, 

cureentiun,  pecxmiam  numeratam,  et  silver,  pieces  of  money  ;  and  he  may 

vel  ipsum  heredem  rogare,  ut  alioui  request  either  his  heir  to  give  them 

restituat,  vel  legatarium,  quamvis  over,  or  a  legatee,  although  a  legatee 

a  legatario  legari  non  possit.  cannot  be  charged  with  a  legacy. 

Gai.  iL  260,  27L  '       . 

1.  Potest  autem  non  solum  pro-  1.  A  testator  may  leave  by  fidei- 

prias  testator  res  per  fideicommis-  conmiissumj  not  only  his  own  property, 

sum  relinquere,  sed  et  heredis  aut  but  also  that  of  his  heir,  of  a  legatee, 

legatarii  aut   fideicommissani    aut  oi  a  fideicommisaarius,  or  oi  any  other 

cujushbet  alterius.    Itaque  et  lega-  person  ;  so  that  a  legatee  or  fiaeicofn- 

tarius  et  fideiconmiissarius  non  so-  missoHuB  may  not  only  be  requested 

lum  de  ea  re  rogari  potest,  ut  eam  to  give  what  has  been  left  to  him,  but 

alicui  restituat,  quss  ei  reUota  sit,  also  something  else,  whether  his  own 

sed  etiam  de  alia,  sive  ipsius  sive  or  the  property  of  another*    The  only 

alienasit.    Hoc  dolum  observandimi  rule  to  be  observed  is,  that  no  one 

est,  ne  plus  quisquam  rogetur  alicui  shall  be  requested  to  give  over  more 

restituere,  quam  ipse  ex  testamento  than  he  has  received  under  the  tes- 

ceperit ;  nam  quod  amplius  est,  in-  tament ;  for  as  to  the  excess  the  dis- 

utUiter    relinquitur.      Cum    autem  position  is   ineffectuaL      And,   when 

aliena  res  per  fideicommissum  re-  the  property  of  another  is  left  by  a 

linquitur,  necesse  est  ei,  qui  rogatus  fideteommtssumy  the  person  requested 

est,  aut  ipsam  redimere  et  prsestare  to  give  it  over  is  obliged  either  to  pur- 

aut  sBstimationem  ejus  solvere.  chase  and  deliver  the  thing  itself  or 

to  pay  its  estimated  value. 

Gal  ii.  261,  262;  D.  xxxvL  1.  1.  17. '  '     ' 
Ulpian  (Reg.  25.  &)  expresses  the  power  of  disposal  hy  fidei- 
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e<yrr«iAi#»m.  by  spying  thdtt  eT«Tthii^  eonld  be  ^Hinwwf^l  of  in 
tfaftC  waj.  that  eoald  £  gi^en  by  a  iiegacy  p«r  dammaiiamewL, 

Q^A^'A  amplkHS  eat,  inutUUer  rdkAquitur,  It,  however,  the 
thing  which  ibe  jideieomnkisaQriuM  waa  to  give  bdonged  to  him- 
self,  he  waa  obliged  to  give  it.  whateirer  migfat  be  its  Talue,  if  he 
accepted  what  waa  siren  to  him  by  the^&incommianim,  aa  he  waa 
eonadered  to  have  had  an  opportunity  of  ezerasii^hiBJiidgment, 
and  not  to  hare  Taloed  his  own  thing  more  highly  uan  that  whidi 
he  reeeived.    I'D.  xl.  5.  24.  12L) 

2.   Uberttts  qnoqae    servo   per  2.  FifMnkm  mar  abo  be  eonfieued 


z.   LUMTtaM  qpoqae    eervo   per  z.  j^itmKm  mair  atto  be  eonlieued 

fideicooiminam  dari  poicit,  vt  he-  upaa  a  dare  by  ajEifeteoMaiunnn  .*  lor 
ree  emn  rogetar  manmnittere  Td  an  heir,  jgigatee.  or  jMfi'cD winai  ia> 
legftlArixis  Tel  fideieocniiiMii  iiii  maj  be  reqaasted  to  eofrandiifla  him ; 
Xec  interest,  ntrnm  de  sue  proprio  nor  does  it  Bgnxfr  wfacther  it  is  of  his 
servo  testator  roget.  so  de  eo,  qui  ovn  slare  that  the  testator  laqiiesis 
ipsins  beredis  ant  legmlArii  Tel  etiam  the  iDanozmasiao.  or  of  the  slare  of  his 
eztranei  sit.  Itaqne  slienns  serms  heir,  or  of  a  legatee,  or  of  a  stnnger ; 
redimi  et  manmnitti  debet :  qnodsi  and  therefore,  when  a  slaTe  ia  not  the 
donuDas  eom  non  Tendat,  si  modo  testator's  ovn  property,  he  most  be 
nihil  ez  jadicio  ejas»  qai  reliqoit  bought  and  enfrandnaed.  But,  if  the 
libertatem.  percepit,  non  statim  ez-  proprietor  of  the  sUts  refuses  to  adl 
tingaitnr  fideioommiBsaria  libertas,  him,  as  he  may,  if  he  haa  taken  no- 
sed differtur,  quia  possit  tempore  thing  under  the  testament^  jei  the  firee- 
procedente,  ubicmnque  oocasio  re-  dam  giTen  by  the  fdeieommittmm^  ia 
dimendi  send  faerit,  prestari  liber-  not  extinguished,  not  defecied  only, 
tas.  Qui  autem  ez  causa  fideicom-  as  it  may  be  pnasible  in  the  oourse 
missi  manumittitur,  non  testatoris  of  time,  on  any  occasian  offering  of 
fit  libertus,  etiamsi  testatoris  servus  purchasing  the  slaTe,  to  effect  his  en- 
sit,  sed  ejus,  qui  manumittit :  at  fraochisement.  The  slave  who  is  en- 
IB,  qui  directo  testamento  liber  esse  franchised  in  pursuanoe  of  aySdsfOom- 
jubetur,  ipsius  testatoris  fit  libertus,  missum^  does  not  become  the  freedman 
qui  etiam  orcinus  appellatur.  Kec  of  the  testator,  alihoo^  he  waa  the 
fdiuH  uUus  directo  ez  testamento  testator's  own  slave,  but  he  becomes 
libertatem  habere  potest,  ^uain  qui  the  freedman  of  that  person  who 
utrrjque  tempore  testatoris  fuerit,  enfranchises  him.  But  a  slave  who 
et  quo  faceret  testamentum  et  quo  receives  his  liberty  direoUy  from  the 
moreretnr.  Directo  autem  libertas  testament  becomes  the  freedman  of 
tunc  dari  videtur,  cum  non  ab  alio  the  testator,  and  is  said  to  be  arcintu  ; 
serviun  mannmitti  rogat,  sed  velut  and  no  one  can  obtain  liberty  directly 
ez  suo  testamento  libertatem  ei  by  testament,  unless  he  was  the  slave 
coirjpetere  vult.  of  the  testator,  both  at  the  time  of 

the  testator's  making  his  testament, 
and  also  at  that  of  his  death.  Liberty 
is  given  directly,  when  a  testator  does 
not  request  that  freedom  be  given  to 
his  slave  by  another,  but  gives  it  him- 
self by  virtue  of  his  own  testament. 

Gai.  ii.  263-267  ;  C.  viL  4.  6,  7. 

Tt  was  the  opinion  of  Qaius,  that  if  the  master  of  the  slave 
refuHod  to  sell  tne  slave,  the  Jideicommiasum  perished,  because 
liberty  was  a  thing  not  admitting  of  computation  in  money.  (Gai. 
ii.  2G5.)  Justinian,  in  accordance  with  a  rescript  of  the  Emperor 
Alexander  (C.  vii.  4.  6),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be 
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SO  enfranchised,  the  gift  of  liberty  would  be  as  valid  as  a  fidei- 
commissvmh. 

Ordmus,  from  Onyus ;  because  he  is  the  freedman  of  a  dead 
person. 

3.  Verba   autem    fideicommiss-  3.  The  terms    generally  used  in 

orum  hsec  maxime  in  usu  habeantor :  making  fideicoimniasa  are  the  follow- 

peto,  rogo,  volo,  mando,  fidei  tuse  ing:  I  request,  I  ask,    I  desire,    I 

conmiitto.      Qusb   perinde    singula  commit,  I  entrust  to  thy  good  faith ; 

firma  sunt,  atque  si  omnia  in  unum  and  each  of  them  is  of  as  much  force 

congesta  essent.  separately  as  all  of  them  placed  to- 
gether. 

Gai.  iL  249. 

Antoninus  Pius  decided  by  rescript  that  commeTido  would  not 
suffice  (D.  xxxii.  11.  2);  but,  in  the  time  of  Justinian,  the  ex- 
pressions by  which  a  fideicomraiaaum  was  created  were  quite 
immaterial,  provided  that  the  wishes  of  the  testator  ooula  be 
ascertained. 

Tit.  XXV.    DE  CODICILLIS. 

Ante  Augusti  tempora  constat  Codicils  were  certainly  not  recog- 
jus  codicillorum  non  fuisse,  sed  nised  by  law  before  the  reign  of  Au- 
primus  Lucius  Lentulus,  ez  cujus  gustus ;  for  Lucius  Lentulus,  to  whom 
persona  etiam  fideicommissa  coep-  also  the  origin  of  yk2etcof7imM«a  may  be 
erunt,  codicillos  introduxiti  Nam  traced,  was  the  first  who  introduced 
cum  decederet  in  Africa,  scripsit  codicils.  When  dying  in  Africa,  he 
codicillos  testamento  confirmatos,  wrote  codicils,  which  were  confirmed 
quibus  ab  Augusto  petiit  per  fidei-  by  his  testament ;  and  in  these  he 
conumssum,  ut  faceret  aliquid:  et  requested  Augustus  by  Sk  fideicammu- 
cum  divus  Augustus  voluntatem  sum  to  do  something  for  Imn.  The 
ejus  implesset,  cujus  deinceps  reU-  emperor  compUed  with  the  request, 
qui  auctoritatem  secuti,  fideicom-  and,  following  his  example,  the  other 
missa  preestabant  et  fiha  Lentuli  persons  joined  with  him  carried  out 
legata,  qusB  jure  non  debebat,  solvit,  the  fideicommissa  entrusted  to  them, 
dicitur  Augustus  convocasse  pruden-  and  the  daughter  of  Lentulus  paid 
tes,  inter  quos  Trebatium  quoque,  legacies  whidi  in  strictness  of  law 
cujus  tunc  auctoritas  maxima  erat,  were  not  due  from  her.  It  is  said 
et  qusBsisse,  an  possit  hoc  recipi  nee  that  Augustus,  having  called  together 
absonans  a  juris  ratione  codicillorum  upon  this  occasion  persons  learned  in 
usus  esset:  et  Trebatium  suasisse  the  law,  and  among  others  Trebatius, 
Augusto,  quod  diceret,  utilissimum  whose  opinion  was  of  the  greatest 
et  necessarium  hoc  civibus  esse  authority,  asked  whether  codicils  could 
propter  magnas  et  longas  peregrin-  be  admitted,  and  whether  they  were 
ationes,  <^u»  apud  veteres  fuissent,  not  repugnant  to  the  principles  of  law. 
iibi,  si  quis  testamentum  facere  non  Trebatius  advised  the  emperor  to  ad- 
posset,  tamen  codicillos  posset,  mit  them,  as  they  were  most  con- 
Post  qu»  tempora  cum  et  Labeo  venient  and  necessary  to  citizens,  on 
codicillos  fecisset,  jam  nemini  dub-  account  of  the  great  and  long  journeys 
ium  erat,  quin  codiciUi  jure  optimo  which  the  ancients  were  frequently 
admitterentur.  obliged  to  take,  during  which  a  man 

who  could  not  make  a  testament,  might 
be  able  to  make  codicils.  And  subse- 
quently, Labeo  himself  havins  made 
codicils,  no  one  afterwards  doubted 
their  perfect  validity. 
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CodiciUi  were  small  tablets  on  which  memorandnnis  or  letten 
were  written.    A  testator  misht  naturally  address  a  short  letter 

E' ving  short  directions  to  his  neir.  When  JideicofMnissa  came  to 
t  enforced,  these  letters  or  directions  were  enforced  as  creatiiig 
fideicorn/niissa.  As  under  the  Roman  law  a  testator  could  make  no 
alteration  in  his  testament  without  making  an  entirely  new  testa* 
ment,  the  use  of  codicils  was  obviously  great  Codicds  might  be 
made  without  there  being  any  testament  at  all.  They  were  then 
directions  addressed  to  the  heredea  ab  irUeatcUo.  But  if  tiiere  was 
a  testament,  they  were  alwaprs  considered  as  attached  to  it :  if  the 
testamentaiy  dispositions  failed,  they  failed  also,  and  all  their  pro- 
visions were  taken  with  reference  to  the  time  when  the  testament 
was  made.    (D.  zxix.  7.  2.  2  and  3.  2.) 

A  testator,  by  inserting  an  ex[)ress  clause  to  that  effect,  termed 
by  commentators  clauaula  codtcUXa/ris^  might  provide  that  his 
testament,  if  invalid  as  a  testament,  should  &ke  effect  in  the  way 
of  codicils.    (C.  vi.  36.  8.  1.) 

As  to  Labeo  and  Trebatius,  see  Introd.  sea  20. 

It  is  to  be  noticed  that  codicilli  does  not  mean,  like  the  EnMish 
word  '  codicil,'  a  supplement  to  a  will,  but '  directions  by  tab^ts/ 
and  that  directions  so  made  should  be  held  obligatory  constituted 
an  innovation  as  great  in  the  form  of  testamentary  disposition  as 
the  recognition  of  fideicommissa  constituted  in  the  latitude  of 
testamentary  power. 

1.  Non  ianttim  auiem  testamento  L  Not  only  a  person  who  has  al- 
facto  potest  qois  oodicillos  faoere,  readjr  made  his  testament,  may  make 
sed  et  intestatus  qnis  decedens  fidei-  codicils,  bnt  even  a  person  dying  in- 
committere  codiciUis  potest  Sed  testate  m^  create  fideicommUsa  by 
cum  ante  testamentum  factum  codi-  codicils.  But  when  codioUs  are  made 
cilli  facti  erant,  Papinianus  ait,  non  before  a  testament,  they  cannot  take 
aliter  vires  habere,  quam  si  speciali  effect,  according  to  Papinian,  unless 

Sostea  Yoluntate  connrmentur.    Sed  confirmed  by  a  special  disposition  in 

ivi  Severus  et  Antoninus  rescrip-  the  testament.     But  the   Emperors 

serunt,  ex  his  codicillis,  qui  testa-  Severus  and  Antoninus  have  decided 

mentum  pnecedunt,  posse  fideicom-  by  rescript,  that  a  thing,  left  in  trust 

missum  peti,  si  appareat,  eum,  qui  by  codicils,  made  before  a  testament, 

postea  testamentum  fecerat,  a  volun-  may  be  demanded  by  the  fidetcommU' 

tate,  quam  codicillis  expresserat,  non  sariua,  if  it  appears  that  the  testator 

recessisse.  has  not  abandoned  the  intention  which 

he  expressed  in  the  codicils. 

Gal  ii.  270. 

There  was  a  distinction  between  codicils  confirmed  by  testa- 
ment, and  those  not  so  confirmed ;  for  if  codicils  were  confirmed 
by  testament,  their  provisions  could  operate  to  give  legacies  or 
appoint  a  tutor,  and  not  onlv  to  creaiejideicornmissd,  A  testator 
could,  by  anticipation,  connrm  in  his  testament  any  codicils  he 
might  thereafter  make.    (D.  xxix.  7.  8  pr.) 

2.  Codicillis  autem  hereditas  2.  An  inheritance  can  neither  be 
neque  dari  neque  adimi  potest,  ne  given  nor  taken  away  by  codicils,  as 
confundatur  jus  testamentorum  et    the  different  effect  of  testaments  and 
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codicillorom,  et  ideo  neo  exhere-  codicils  would  be  thereby  confounded, 
datio  BcribL  Directo  autem  here-  and  of  course,  therefore,  no  heir  can 
ditas  codicillis  neque  dari  neque  be  disinherited  by  codicils.  But  it  is 
adimi  potest :  nam  per  fideicom-  only  directly  that  an  inheritance  can 
missum  hereditas  cooicillis  jure  re-  neither  be  fpYen  nor  taken  away  by 
linquitur.  Nee  condicionem  heredi  codicils,  for  it  may  be  legally  disposed 
instituto  codicillis  adicere  neque  of  in  codicils  by  means  of  a  fidetcom- 
substituere  directo  potest.  mUsum,    Nor,  again,  can  a  condition 

be  imposed  on  an  heir  instituted  by 
testament,  nor  can  a  direct  substitution 
be  made,  by  codicils. 

Gal  IL  273  ;  D.  xdz.  7.  6.  pr. 

3.  Godicillos  autem  etiam  plures  3.  A  person  may  make  several  codi- 
quis  facere  potest :  et  nuUam  soUem-  oils,  ana  no  formality  is  requisite  in 
nitatem  ordinationis  desiderant.  making  them. 

D.  zxix.  7.  6. 1. 

Codicils  were  not  originally  subjected  to  any  roles  determining 
the  mode  in  which  they  were  made.  But  by  a  constitution  (S 
Theodosius,  added  to  by  Justinian,  they  were  to  be  made  in  pre- 
sence of  five  witnesses,  and,  if  made  in  writing,  which  was  not 
necessary,  the  witnesses  were  to  subscribe  them.  If  codicils  were 
not  so  made,  then  the  fideicommissa/nus  could,  after  having  sworn 
to  his  own  good  faith,  call  on  the  heir  to  deny  them  on  oath. 
(G.  vi  36.  8.  3.)    For  the  jusjiurandum  see  Tit  23.  12. 
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Tit.  I.      DE    HEREDITATIBUS,    QUiE    AB    INTESTATO 

DEFERUNTUR 

Intestatos  decedit,  qui  ant  om-  A  person  dies  intestate,  who  etthar 
nino  testamentom  non  fecit  aut  non  has  niade  no  testament  at  all,  or  has 
jnre  fecit  ant  id,  quod  fecerat,  rap-  made  one  not  legally  valid ;  or  if  the 
tom  irritomve  factum  est  aut  nemo  testament  he  has  made  is  revoked,  or 
•ex  eo  heres  eoctitit.  made  ine£footaal ;  or  if  no  one  becomea 

heir  under  it. 

D.  xzxviiL  16.  1.  pr. 

If  a  person  died  without  a  testament,  the  law  regulated  the 
-succession  to  the  inheritance.  So  also  it  did,  if  he  left  a  testament 
that  was  fatally  defective  in  form  (non  jure  fdctmrt),  or  if  his  tes- 
tament was  revoked,  or,  in  the  langu£^  of  Roman  law,  broken 
{ruptum),  or  if  it  was  set  aside  as  inofficious,  or  made  ineffectual 
by  a  change  of  status  in  the  testator  (irritvm),  or  if  no  heir  ^ould 
.accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the  law 
of  the  Twelve  Tables  gave  the  inheritance  first  to  the  sui  heredes^ 
who  were  also  n^cesswrii  heredes,  that  is,  could  not  refuse  to  accept 
the  inheritance ;  then  to  the  agnati ;  and  then,  if  the  deceased  was 
a  member  of  a  gens,  to  the  gentiles.  In  default  of  (ignati,  the 
praetor  called  to  the  inheritance  the  cognati^  or  blood-relations. 
(See  Introd.  sec.  45.)  Perhaps  the  succession  of  gentiles  lasted  to  a 
time  later  than  the  introduction  of  this  prsetorian  succession  of  the 
cognati ;  but  at  any  rate,  it  did  not  outlast  the  Republic,  and  there- 
fore, speaking  of  the  times  when  we  are  most  familiar  with  Roman 
law,  we  may  say  that  the  succession  was  given  first  to  the  sui 
heredes,  then  to  the  agnati,  then  to  the  cognati.  But  some  compli- 
cation was  introduced  into  the  rules  of  succession,  by  certain  classes 
of  persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agTiati  to  that  of  sui  heredes,  and  from  the  rank  of  cognati 
to  that  of  agnati.  These  changes  are  not,  however,  very  difficult  to 
follow,  if  we  divide  them  according  as  they  were  efiected  (1)  by 
the  prsdtor,  (2)  by  senatusconsvZta,  and  imperial  enactments  pre- 
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vious  to  J  ustinian,  (3)  by  Justinian  himself.  The  first  Title  treats 
of  the  succession  of  sui  heredes,  and  of  those  ranked  among  the 
8ui  heredes ;  the  second  and  two  following  Titles  treat  of  the  suc- 
cession of  agnati,  and  of  those  ranked  among  agnati.  At  the  end 
of  this  Title  will  be  found  a  short  summary  of  the  changes  in  the 
law  relative  to  the  succession  of  sm  hereaes ;  at  the  end  of  the 
fourth  Title  one  will  be  found  of  the  changes  relative  to  the  suc- 
cession of  agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates  by 
the  118th  and  127th  Novels.  This  change,  bein£^  effected  several 
years  after  the  publication  of  the  Institutes,  should  not  be  allowed 
to  interfere  witn  the  consideration  of  the  law  of  succession  existing 
when  the  Institutes  were  published.  But  as  it  is  too  remarkable 
and  too  well  known  a  part  of  Justinian's  legislation  to  remain 
wholly  unnoticed,  a  short  account  of  it  will  be  given  at  the  end  of 
the  ninth  Title,  which  closes  the  part  of  the  Institutes  treating  of 
successions  db  intestato. 

Before  we  enter  on  the  details  of  intestate  succession,  it  may  be 
useful  to  consider  generally  the  position  of  the  heir  under  an  in- 
testacy, according  as  there  was  (1)  no  will  at  all,  nor  any  expression 
of  last  wishes ;  (2)  no  will,  but  codiciUi  creating  dkjldeicommiaswra ; 
(3)  a  will  under  which  the  appointed  heir  or  heirs  would  not  enter. 

1.  If  there  was  no  will,  the  swi  heredes ,  being  necessa/rii^  had, 
under  the  old  law,  to  accept  the  inheritance  with  all  its  burdens. 
The  praetor,  however,  allowed  them  the  heTiejiciv/ra  aJbatineridi  (See 
Bk.  li.  Tit.  19. 2  note),  but  any  act  by  which  they  mixed  themselves 
up  with  the  inheritance  terminated  their  power  of  abstaining.  If 
there  were  no  sui  heredes,  or  those  who  were  svd  heredes  refused, 
then  all  others,  whether  ranked  by  the  prsetor  with  sv/i  Jieredes,  or 
in  a  lower  grade  of  succession,  were  in  the  position  of  extranei 
heredes,  and  had  the  inheritance  offered  to  them  according  to  their 
priorities,  and  had  to  make  their  decision  within  a  given  time 
(cretio  :  see  Bk.  ii.  Tit,  19.  5)  to  accept  or  not,  any  act  by  which 
they  behaved  as  heirs  (pro  herede  gerere)  being  regarded  as  a  sign 
of  acceptance. 

2.  If  there  was  no  will,  but  Afideicommissum  was  cast  upon  the 
heir  under  the  intestacy  by  coaicilli,  the  heir  had  the  choice  of 
abstaining  if  a  suus  heres,  or  of  accepting  if  an  extranev^  heres ; 
and  if  he  accepted  he  had,  after  satisfying  creditors,  to  carry  out 
ihB  fideicormaisswm,  retaining  a  fourth  for  himself,  or  if  he  was 
compelled  to  enter  he  was  protected  against  all  loss.  (See  Bk.  ii. 
Tit.  23.  7.) 

3.  If  there  was  a  will,  but  neither  the  testamentary  heirs  nor, 
failing  them,  any  heir  in  the  line  of  intestate  succession  would  enter 
under  the  will,  and  ih^jiscus  would  not  accept  (see  Tit.  9.  3  note), 
the  inheritance  might  be  assigned  to  any  one  who  was  willing  to 
give  security  for  the  satisfaction  of  the  claims  of  creditors,  in  order 
that  gifts  of  freedom  to  slaves  might  be  sustained,  and  that  the 
repuUktion  of  the  deceased  might  not  suffer.    (See  Tit.  11.) 
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The  heir  under  the  intestacy  might  accept  when  he  was  insol- 
vent, with  a  view  of  profiting  by  the  estate  of  the  deceased  to  the 
detriment  of  creditors,  and  then  the  creditors  might  ask  that  the 
property  of  the  deceased  should  be  kept  distinct  from  the  property 
of  tne  heir  (benefidwn  separationia,  see  Bk.  ii  Tit.  19.  1  noteX 

The  heir  under  an  intestate  succession,  as  also  the  heir  under 
a  will,  enforced  his  civil  rights  to  the  inheritance  by  a  petitio 
hereditatis  which  was  heard  before  the  centwmviri  (see  Introd.  sec 
92 ;  Bk.  ii.  Tit.  18.  pr.  note ;  Bk  iv.  Tit.  6.  28),  and  his  pr»torian 
rights  by  applying  to  the  prsBtor  for  an  interdict,  which  was  ordi- 
nturily  that  termed  qiuyrum  banoriMn  (see  Introd.  sec  107 ;  Tit.  9. 
1  note). 

1.  Intestatomm  autem  heredi-  1.  The  inheritances  of  intestates, 
iates  ex  lege  daodeoim  tabularnm  by  the  law  of  the  Twelve  Tables, 
primmn  ad  suos  heredes  pertinent,    belong  in  the  first  place  to  the  tut 

here<Qs, 

QjLL  iii.  1. 

2.  Soi  antem  heredes  existiman-  2.  And,  as  we  have  observed  be- 
tur,  at  et  supra  diximos,  qui  in  fore,  those  are  8ui  heredes  who,  at 
potestate  morientis  fuenmt :  veluti  the  death  of  the  deceased,  were  under 
uiuB  filia,  nepos  neptisve  ex  fiHo,  his  power ;  as  a  son  or  a  daoghter,  a 
pronepos  proneptisve  ex  nepote  fiHo,  grandson  or  a  granddaughter  by  a  son, 
nato  prognatus  prognatave.  Nee  a  great-grandson  or  great-granddaugh- 
interest,  utrum  natunJes  sunt  hberi  ter  by  a  grandson  bom  of  a  son  ;  nor 
an  adoptivi  Quibus  connumerari  does  it  make  any  diflEiarence  whether 
necesse  est  etiam  eos,  ^ui  ex  legi-  these  children  are  natural  or  adopted. 
timis  quidem  matrimoniis  non  sunt  We  must  idso  reckon  among  mem 

Srogeniti,    ouriis   tamen   dvitatum  those  who,  though  not  bom  in  lawful 

ati   secundum  divalium  constitu-  wadlnnlr,  nAiraytrhftlfutt  *^<<^^>«'<imgt^  the 

tionum,  qun  super  his  positcB  sunt,  tenor   of  tiie   imperial  oonstitations, 

tenorem  suorum  jura  nanciscuntur :  acquire  the  rights  of  mU  heredes  by 

nee  non  eos,  quos  nostrsB  amplexn  being  presented  to  the  o%irim  of  their 

sunt  constitutiones,  per  quas  jussi-  cities ;  as  also  those  to  whom  our  own 

mu8,  si  quis  mulierem  in  suo  con-  constitutions  refer,  which  enact  that 

tubemio  copulaverit  non  ab  initio  if  any  person  has  Uved  with  a  woman 

affectione  marital!,  earn  tamen,  cum  not  originally  intending  to  marry  her, 

qua  poterat  habere  conjugium,  et  but  whom  he   is   not  prohibited  to 

ex  ea  liberos  sustulerit,  postea  vero  marry,  and    shall   have  children  by 

affectione    procedente  etiam    nup-  her,    and    shall    afterwards,    feeling 

tialia   instrumenta  cum   ea  fecerit  towards  her  the  affection  ol  a  hns- 

filiosque   vel    filias  habuerit :    non  band,  enter  into  an  act  of  marriage 

solum  eos  liberos,  qui  post  dotem  with  her,  and  have  by  her  sons  or 

editi  sunt,  justos  et    in  potestate  daughters,  not  only  those  bom  after 

esse  patribus,  sed  etiam  anteriores,  the  settlement  of  the  dowry  shall  be 

qui  et  his,  qui  postea  nati  sunt,  oc-  legitimate,  and  in  the  power  of  their 

c8ksionem  legitimi  nominis    prssti-  father,  but  also   those  bom   before, 

terunt:  quod  optinere    oensuimus,  who  gave  occasion  to  the  legitimaoy 

etiamsi  non  progeniti  fuerint  post  of  the  children  bom  after.    And  this 

dotale  instrumentum  confectum  Ii-  rule  shall  obtain,  although  no  children 

beri  vel  etiam  nati  ab  hao  luce  sub-  are  bom  subsequent  to  the  malring 

tract!  fuerint.    Ita  demum  tamen  of  the  dotal  act,  or  those  bom  are 

nepos    neptisve  et    pronepos   pro-  all  dead.    But  a  grandson  or  grand- 

neptisve  suorum  heredum  numero  daughter,  a  great-grandson  or  great- 

sunt,  si  prteoedens  persona  desierit  granddaughter,  is  iiot  reckoned  among 

in  potestate  parentis  esse,  sive  morte  the  sui  heredes,  unless  the  person  pee- 
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id  aooiderit  sive  alia  ratione,  vdnti  ceding  them  in  degree  has  oeased  to 
emanoipatione :  nam  si  per  id  tem-  be  under  the  power  of  the  ascendant, 
pus,  quo  quis  moreretur,  filius  in  either  by  death  or  some  other  means, 
potestate  ejus  sit,  nepos  ex  eo  suns  as  by  emancipation.  For,  if  a  son, 
heres  esse  non  potest.  Idque  et  in  when  the  grandfather  died,  was  under 
ceteris  deinceps  liberorum  personis  the  power  of  his  father,  the  grandson 
dictum  intellegimus.  Postumi  quo-  cannot  be  8UU8  heres  of  his  grandfather ; 
que  qui,  si  vivo  parente  nati  essent,  and  so  with  regard  to  all  ol£er  descend- 
in  potestate  futuri  forent,  sui  heredes  ants.  Posthumous  children,  also,  who 
sunt.  would  have  been  under  the  power  of 

the  ascendant  if  they  had  been  bom 
in  his  lifetime,  are  8ut  heredes. 

Gal  iii  2 ;  0.  ▼.  27.  3, 10, 11. 

The  sui  heredes  were  the  children,  whether  natural,  adoptive, 
or  made  legitimate  (see  Bk.  i.  Tit.  10.  13),  in  the  power  of  the 
deceased  at  the  time  of  his  death.  We  must  not  confuse  persons 
made  sui  heredes  by  the  later  legislation,  as  these  legitimated 
children  were,  with  those  permitted  to  rank  with  sui  heredes, 

3.  Sui  autem  etiam  ignorantes  3.  Sui  heredes  may  become  heirs^ 
fiunt  heredes  et,  licet  furiosi  sint,  without  their  knowledge,  and  even 
heredes  possunt  existere :  quia  qui-  though  insane ;  for  in  every  case  in 
bus  ex  causis  ignorantibus  adquiritur  which  inheritances  may  be  acquired 
nobis,  ex  his  causis  et  furiosis  ad-  without  our  knowledge,  they  may  also 
quiri  potest.  Et  statim  morte  par-  be  acquired  by  the  insane.  At  the- 
entis  quasi  continuatur  dominium:  death  of  the  father,  ownership  in  an: 
et  ideo  nee  tutoris  auctoritate  opus  inheritance  is  at  once  continued ;  ac- 
est  in  pupillis,  cum  etiam  ignoranti-  cordingly,  the  authority  of  a  tutor  is 
bus  aoquiritur  suis  heredibus  here-  not  necessary,  since  an  inheritance  may 
ditas:  neo  ouratoris  consensu  ad-  be  acquired  Dyiuf^^«re(ie«  even  without 
quiritur  furioso,  sed  ipso  jure.  their  knowledge;  neither  does  an  in- 
sane person  acquire  by  assent  of  his 
curator,  but  by  operation  of  law. 

D.  xxzviii.  16. 14. 

Directly  the  succession  ah  intestate  commenced,  which  it  did 
when  the  deceased  died  if  there  was  no  testament,  and  as  soon  as 
it  was  ascertained  that  the  testament  was  ineffectual  if  a  testament 
had  been  made,  the  suus  heres  became  at  once  heir  without  anv 
act  of  his  own.  We  may,  however,  apply  here  what  we  have  al- 
ready said  of  the  power  to  abstain  altogether  from  the  inheritance 
given  him  by  the  praetor.    (See  Bk.  h.  Tit  19.  2.) 

4.  Interdum  autem,  licet  in  po-  4.  But  sometimes  a  child  becomea 
testate  mortis  tempore  suus  heres  a  «ut««Aere«,  although  he  was  not  under 
non  fuit,  tamen  suus  heres  parenti  power  at  the  death  of  his  parent ;  aa 
efficitur,  veluti  si  ab  hostibus  quis  when  a  person  returns  from  captivity 
reversus  fuerit  post  mortem  ,p«^  after  the  death  of  his  father.  He  ia 
sui:  jus  enim  postliminii  hoc  facit.  then  made  a  suus  heres  by  the  jusi 

\vK^>)  postliminii, 
6.  Per  contrarium  evenitj  ut  licet         5.  On  the  contrary,  it  may  happen 

quis  in  famiHa  defuncti  sit  mortis  that  a  child  who,  at  the  deaUi  of  hia 

tempore,  tamen  suus  heres  non  fiat,  parent,  was  under  his  power,  is  not  hia 

veluti  si  post  mortem  suam  pater  suus  heres:  as  when  a  parent,  after  hia 

judicatus  fuerit  reus  perduelfionis  decease,  is    adjudged  to  have   been 

ao  per  hoc  memoria  ejua.  damnata  guilty  of  treason,  and  his  memory  is 
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fuerit :  suum  enim  heredem  habere  thus  made  infamous.  He  can  then 
non  potest,  cum  fisous  ei  succedit.  have  no  9UU8  heres,  as  it  is  the  fiseus 
Sed  potest  dici,  ipso  jure  esse  suum  that  succeeds  to  his  estate.  In  this 
heredem,  sed  desinere.  case  it  may  be  said  that  there  has  in 

law  been  a  suua  herea,  but  that  he  has 

ceased  to  be  so. 

D.  xxzviii  16.  1.  3. 

As  a  general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heirs  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If  a 
person  charged  with  perduellio  (treason  against  the  state  or  em- 
peror) died  before  conviction,  the  prosecution  was  continued,  and 
if  he  was  found  guilty,  his  memory  was  said  to  be  condemned 
{memoria  da/mnata  fuit),  and,  his  sentence  having  a  retrospective 
effect,  his  property  was  confiscated  exactly  as  if  he  had  been  con- 
demned in  his  lifetime.     (D.  xlviii.  4.  11.) 

6.  Cum  filius  filiave  et  ex  altero  6.  A  son,  or  a    daughter,  and  a 

filio  nepos  neptisve  extant,  pariter  grandson  or  granddaughter  by  another 
ad  hereditatem  vocantur  nee  qui  son,  are  called  equally  to  the  inherit- 
gradu  proximior  est,  ulteriorem  ex-  ance ;  nor  does  the  nearer  in  degree 
eludit :  squum  enim  esse  videtur,  exclude  the  more  remote  ;  for  it  seems 
nepotes  neptesque  in  patris  sui  just  that  grandsons  and  granddaughters 
locum  suocedere.  Pari  ratione  et  should  succeed  in  the  place  of  their 
si  nepos  neptisque  sit  ex  filio  et  ex  father.  For  the  same  reason  a  grand- 
nepote  pronepos  proneptisve,  simul  son  or  granddaughter  by  a  son,  and  a 
Yocantur.  Et  quia  placuit,  nepotes  great-grandson  or  great-granddaughter 
neptesque,  item  pronepotes  pronep-  by  a  grandson,  are  cfJled  together, 
tesque  in  parentis  sui  locum  sue-  And  since  grandsons  and  grand- 
eedere,  conveniens  esse  visum  est,  daughters,  great-grandsons  and  great- 
non  in  capita,  sed  in  stirpes  heredi-  granddaughters,  succeed  in  place  of 
tatem  dividi,  ut  filius  paxtem  dimi-  their  parent,  it  appeared  to  follow 
diam  hereditatis  habeat  et  ex  altero  that  inheritances  should  not  be  divided 
fiHo  duo  pluresve  nepotes  alteram  in  capitaj  but  in  stirpes;  so  that  a 
dimidiam.  Item  si  ex  duobus  filiis  son  should  possess  one  half,  and  the 
nepotes  extant  «t  ex  altero  imus  grandchildren,  whether  two  or  more, 
forte  aut  duo,  ex  altero  tres  aut  of  another  son,  the  other  half  of  an 
quattuor,  ad  unum  aut  duos  dimidia  inheritance.  So,  where  there  are 
pars  pertinet,  ad  tres  vel  ad  quattuor  grandchildren  by  two  sons,  one  or  two 
altera  dimidia.  perhaps  by  the  one,  and  three  or  four 

by  the  other,  the  inheritance  will  be- 
long, half  to  the  grandchild  or  the 
two  grandchildren  by  the  one  son, 
and  half  to  the  three  or  four  grand- 
children by  the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  *  in  stirpes '  and '  in  capita '  may  be  rendered, 
*  by  the  stock '  and  *  by  the  head '.  An  inheritance  is  divided  *  by 
the  head '  when  each  head  or  person  of  those  who  take  has  an 
equal  share  in  it ;  it  is  divided  '  by  the  stock  *  when  one  share  is 
distributed  among  all  who  are  descended  from  one  stock,  i.e.  are 
descended  from  the  person  who  would,  if  he  had  been  living,  have 
taken  the  whole  share. 
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7.  Cmn  autem  qufleritnr,  an  quia 
BUU8  heres  existere  potest :  eo  tem- 
pore queerendum  est,  quo  certum 
est,  aliquem  sine  testamento  deces- 
sisse :  quod  accidit  et  destituto  tes- 
tamento. Hac  ratione  si  filius  ex- 
heredatus  fuerit  et  extraneus  heres 
institutus  est,  filio  mortuo  postea 
certum  fuerit,  heredem  institutum 
ex  testamento  noh  fieri  heredem, 
aut  quia  noluit  esse  heres  aut  quia 
non  potuit:  nepos  avo  buub  heres 
existet,  quia  quo  tempore  certum 
est,  intestatum  decessisse  patrem- 
familias,  solus  invenitur  nepos.  [Et 
hoc  certum  est.] 


7.  When  it  is  asked,  whether  such 
a  person  is  a  suua  heres,  we  must  look 
to  the  time  at  which  it  is  certain  that 
the  deceased  died  without  a  testament^ 
including  therein  the  case  of  no  heir 
claiming  under  the  testament  Thus, 
if  a  son  is  disinherited  and  a  stranger 
is  instituted  heir,  and  after  the  death 
of  the  son  it  becomes  certain  that  the 
instituted  heir  will  not  be  heir,  be- 
cause he  is  either  unwilling  or  un- 
able to  be  80,  in  this  case  the  grandson 
of  the  deceased  becomes  the  sutis  heres 
of  his  grandfather;  for,  at  the  time 
when  it  was  certain  that  the  deceased 
died  intestate,  there  exists  only  the 
grandchild.  Of  this  there  can  be  no 
doubt. 

D.  xxxviiL  16.  1.  8. 

8.  Et    licet    post    mortem    avi  8.  And  although  a  child  is  bom 

natus  sit,  tamen  avo  vivo  con'ceptus,  after  the  death  of  his  grandfather, 
mortuo  patre  ejus  posteaque  deserto  yet,  if  he  was  conceived  in  the  life- 
avi  testunento,  suus 'heres  efficitur.  time  of  his  grandfather,  he  will,  if 
Plane  si  et  conceptus  et  natus  fuerit  his  father  is  dead,  and  his  erand- 
post  mortem  avi,  mortuo  patre  suo  father's  testament  is  abandoned  by  the 
desertoque  postea  avi  testamento,  heir,  become  the  suus  heres  of  his 
suus  heres  avo  non  existit,  quia  grandfather.  Obviously  a  child  both 
nullo  jure  cognationis  patrem  sui    conceived  and  bom  after  the  death  of 

Eatris  tetigit.  Sic  nee  iUe  est  inter  his  grandfather,  cannot  become  the 
beros  avo,  quem  filius  emancipatus  suus  heres,  although  his  father  should 
adoptaverat.  Hi  autem  cum  non  die  and  the  testament  of  his  grand- 
sunt  quantum  ad  here4itatem  liberi,  father  be  abandoned ;  because  he  has 
neque  bonorum  possessionem  petere  never  been  connected  with  his  grand- 
possimt  quasi  proximi  cognati.  Hsec  father  by  any  tie  of  relationship, 
de  suis  heredibus.  Neither  is  a  person  adopted  by  an 

emancipated  son  to  be  reckoned  among 
the  children  of  the  father  of  hia 
adoptive  father.  And  not  only  are 
these  adoptive  children  of  an  eman- 
cipated son  incapable  of  taking  the 
inheritance  as  children  of  the  deceased 
grandfather,  but  they  cannot  demand 
possession  of  the  goods  as  the  nearest 
cognaiu  Thus  much  concerning  sui 
heredes, 

D.  xxxviii.  16.  6,  7. 


9.  Emancipati  autem  liberi  jure 
civili  nihil  juris  habent :  neque  enim 
sui  heredes  sunt,  quia  in  potestate 
esse  desierunt  parentis,  neque  alio 
uUo  jure  per  legem  duodecim  tabul- 
arum  vocantur.  Bed  prsBtor  naturali 
sequitate  motus  dat  eis  bonorum 
possessionem  unde  liberi,  perinde 
ac  si  in  potestate  parentis  mortis 
tempore  fuissent,  sive  soli  sint  sive 
cum  suis  heredibus  oonourrant. 
Itaque    duobus   liberis   extantibus, 


9.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inherit- 
ance of  their  ascendant;  being  no 
longer  under  his  power,  they  are  not 
his  sui  heredes,  nor  are  they  called  to 
inherit  by  any  other  right  under  the 
law  of  the  Twelve  Tables.  But  the 
prsBtor,  obeying  natural  equity,  grants 
them  the  possession  of  goods  caUed 
unde  liberi,  as  if  they  had  been  under 
the  power  of  their  ascendant  at  the 
time  of  his  death,  and  this,  whether 


270  LIB.  in.    TIT.  I. 

«manoipato  et  qui  mortis  tempore  they  stand  alone,  or  whether  there  are 
in  potestate  fuerit,  sane  quidem  is,  also  othem,  who  suceguiheredes.  llios, 
qui  in  potestate  fnerit,  solus  jure  when  there  are  two  children,  one 
civili  heres  est,  id  est  solus  snus  emancipated,  and  the  other  under 
heres  est :  sed  cum  emancipatus  power  at  his  father's  death,  the  latter, 
beneficio  prsetoris  in  partem  admit-  by  the  civil  law,  is  iJone  the  heir,  and 
titur,  evenit,  ut  suus  heres  pro  parte  alone  the  9UU8  herea ;  but,  as  the 
heres  fiat.  emancipated  son,  by  the  indulffence 

of  the  praetor,  is  admitted  to  his  ^lare, 
the  suus  heres  becomes  heir  only  of  a 
part. 

Gal  iii.  19,  25,  26;  D.  xxxviii.  6. 1.  9. 

Not  only  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
posseaaio  bonoru/m  given  them  by  the  prsator  (D.  xxxvii.  4.  6) ; 
and  a  mrandchild  conceived  before  the  emancipation,  and  who  re- 
mained in  the  power  of  the  grandfather,  was  allowed  to  succeed  to 
the  inheritance  of  the  emancipated  son.  (D.  xxxvii.  4.  6.  pr.)  The 
prsator  could  not  give  these  persons  the  title  of  '  heir,'  as  that 
belonged  only  to  those  who  received  it  from  the  ju8  dvUe; 
but  he  gave  them  posseaaio  honorwm  vmde  liberi.  (See  Kt,  9,  3 
note.)  If  the  emancipated  son  had  children  who  remained  in  the 
power  of  the  emancipator,  he  shared  the  inheritance  with  them, 
instead  of  excluding  them.  (D.  xxxvii.  8.  1.  pr.  and  1.)  Eman- 
cipated children  were,  however,  obliged  to  bring  into,  and  add  to, 
the  inheritance  all  the  property  they  themselves  possessed  at  the 
time  of  the  father's  death,  except peculiv/m  caatrenae  and  quaai- 
castrense  (collatio  bonorum) ;  oecause,  if  they  had  remained  in 
the  family,  all  that  they  had  acquired  would  have  been  acquired 
for  the  paterfamiliaa,  and  thus  have  formed  part  of  the  inherit- 
ance ;  and  a  married  daughter  succeeding  as  herea  auua  had  to 
bring  into  the  inheritance  her  doa  (collatio  dotia).  (C.  vi  20.  4.) 
When  a  person,  after  a  capitia  deminutiOf  was  reatitutua  in 
integrum^  he  also  had  the  poaaeaaio  bonorv/m  given  him,  and 
received  what  he  would  have  had  if  his  disability  had  not  pre- 
vented him  from  succeeding  as  auiia  herea,     (D.  xxxvii.  4.  1.  9.) 

10.  At  hi,  qui  emancipati  a  par-  10.  But  those,  who  after  emanci- 
ente  in  adoptionem  se  dederunt,  non  pation  have  given  themselves  in  adop- 
admittuntur  ad  bona  naturalis  paths  tion,  are  not  admitted  as  children  to 
quasi  liberi,  si  modo  cum  is  morer-  the  possession  of  the  effects  of  their 
etur,  in  adoptiva  familia  sint.  Nam  natural  father,  that  is,  if,  at  the  time 
vivo  eo  emancipati  ab  adoptivo  patre  of  his  death,  they  are  still  in  their 
perinde  admittuntur  ad  bona  natur-  adoptive  faniily.  But  if,  in  the  life- 
alis  patris,  ac  si  emancipati  ab  ipso  time  of  their  natural  father,  they  have 
essent  nee  umquam  in  adoptiva  been  emancipated  by  their  adoptive 
familia  fuissent :  et  convenienter,  father,  they  are  then  admitted  to  the 
quod  ad  adoptivum  patrem  pertinet,  possession  of  the  goods  of  their  natural 
extraneorum  loco  esse  incipiunt.  father  exactly  as  if  they  had  been 
Post  mortem  vero  naturalis  patris  emancipated  by  him,  and  had  never 
emancipati  ab  adoptivo  et  quantum  entered  into  the  adoptive  family.  Ac- 
ad hunc  seque  extraneorum  loco  cordinglv,  with  regard  to  their  adop- 
fiunt  et,  quantum  ad  naturalis  tive  father,  they  become  from  that 
parentis  bona  pertinet,  nihilo  magis  moment   strangers  to  him.      Bat  if 
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liberomm  gradam  nancisonntnr :  they  are  emancipated  by  their  adop- 
quod  ideo  sic  plactiit,  quia  iniquum  tive  father  after  the  death  of  their 
erat,  esse  in  potestate  patris  adop-  natural  father,  they  are  equally  con- 
tivi,  ad  quos  bona  naturalis  patns  aidered  as  strangers  to  their  adoptive 
pertinerent,  utrum  ad  liberos  ejus  father ;  and  yet  do  not  gain  the  posi- 
an  ad  adgnatos.  tion  of  children  with  regard  to  the 

inheritance  of  their  natural  father. 
This  has  been  so  laid  down,  because  it 
was  unreasonable  that  it  should  be  in 
the  power  of  an  adoptor  to  determine 
to  wnom  the  inheritance  of  a  natural 
Either  should  belong,  whether  to  his 
children,  or  to  the  (ignatu 

D.  xxxvii.  4.  6.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  daring  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to  his 
natural  father,  but  was  a  svms  herea  of  his  adoptive  father.  If  he 
left  the  adoptive  family  before  the  death  of  his  natural  father,  he 
was  called  by  the  prsetor  to  the  succession  of  his  natural  father  as 
a  8UU8  herea,  but  had,  of  course,  no  claim  on  the  adoptive  father. 
If  he  left  the  adoptive  family  after  the  death  of  his  natural  father, 
he  had  no  claim  to  the  succession  of  either  natural  or  adoptive 
father,  except  as  a  cognatus  of  his  natural  father.  Justinian,  as 
we  have  seen  in  the  First  Book  (Tit  11.  2),  altered  this,  and  the 
adopted  son,  tmless  adopted  by  an  ascendant,  never  lost  his  right 
to  the  succession  of  his  natural  father,  althouj^h  he  gained  a  right 
to  the  succession  ah  inteatato  of  his  adoptive  rather.  (See  paragr. 
14.)  Justinian,  it  will  be  observed,  does  not  in  the  text  speak  of 
the  case  of  children  given  in  adoption  by  their  natural  father,  the 
dianges  he  had  made  having  altered  their  position.  He  speaks  of 
children  emancipated,  and  then  giving  themselves  by  arro^tion  to 
an  adoptive  fatner,  and  their  position  was  not  dianged  by  his 
svstem.  What  is  said  in  the  text  may,  however,  be  applied  to 
children  given  in  adoption  before  the  legislation  of  «fustinian. 
What  the  text  describes  as  unreasonable  is  that,  after  the  natural 
father  is  dead,  the  adoptive  father  should  have  power  to  alter 
the  succession  of  the  natural  father. 

11.  Minus    ergo    juris    habent  11.  The  rights  of  adopted  children 

adoptivi  filii  quam  naturales.    Nam-  are  therefore  less  than  those  of  natural 

que  naturales  emancipati  beneficio  children,  who,  even  after  emancipa- 

{>retoris  gradum  liberorum  retinenl^  tion,  retain  the  rank  of  children  bv 

icet  jure  civili  perdunt :   adoptivi  the  indulgence  of  the  praetor,  iJthougn 

vero  emancipati  et  jure  civil!  per-  they  lose  it  by  the  civil  law.     But 

dunt  gradum  liberorum  et  a  prtetore  adopted  children,  when  emancipated, 

non  adjuvantur.    Et  recte :   natur-  lose  the  rank  of  children  by  the  civil 

alia  enim  jura  oivilis  ratio  perimere  law,  and  are  not  aided  by  the  praetor, 

non  potest  nee,  <}uia  desinunt  sui  And  the  distinction  is  very  proper,  for 

heredes  esse,  desmere  possunt  filii  the  civil  law  cannot  destroy  natural 

filiaeve  aut  nepotes  neptesve  esse :  rights  ;  and  children  cannot  cease  to 

adoptivi  vero  emancipati  extrane-  be  sons  or  daughters,  grandsons  or 

orum  loco  incipiunt  esse,  quia  jus  granddaughters,  by  ceasing  to  be  8ui 

nomenque    filii    filiaeve,    quod   per  neredes.    But  adopted  children,  when 

adoptionem    oonseouti    sunt,    alia  emancipated,  become  instantly  stran- 
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civiii  ratione,  id  est  emancipatione,    gers ;  for  the  rights  and  title  of  son 
perdunt.  or  daughter,  which   they  have  attlj 

obtained   by    adoption,  may  be    de* 
*  stroyed  by  another  institution  of  the 
civil  law,  that,  namely,  of  emancipa- 
tion. 

Gai.  u.  136, 137.    See  Bk.  ii.  Tit.  13.  4. 

12.  Eadem  hnc  observantur  et  12.  The  same  rules  are  observed 
in  ea  bonorum  possessione,  quam  in  the  possession  of  goods  which  the 
contra  tabulas  testamenti  parentis  pr»tor  gives  contra  tabulcu  to  children 
liberis  proteritis,  id  est  neque  here-  who  have  been  passed  over,  that  is, 
dibus  mstitutis  neque,  ut  oportet,  who  have  neither  oeen  instituted  heirs, 
exheredatis,  prffitorpolUcetur.  Nam  nor  properiy^disinherited.  For  the 
eos  quidem,  qui  in  potestate  paren-  pretor  calls  to  this  possession  of  goods 
tis  mortis  tempore  fuerunt,  et  eman-  those  children  under  the  power  of 
cipatos  vocat  prstor  ad  eam  bon-  their  ascendant  at  the  time  of  his  death, 
orum  possessionem :  eos  vero,  qui  in  and  those  also  who  are  emancipated ; 
adoptiva  familia  fuerunt  per  hoc  but  he  excludes  those  who  were  in  an 
tempus,  quo  naturalis  parens  mor-  adoptive  family  at  the  decease  of  their 
eretur,  repellit.  Item  adoptivos  natural  ascendant.  So,  too,  adopted 
Uberos  emancipates  ab  adoptivo  children  emancipated  by  their  adoptive 
patre  sicut  ab  intestato,  ita  longe  father,  as  they  are  not  admitt<^  to 
minus  contra  tabulas  testamenti  ad  succeed  their  adoptive  father  ab  in- 
bona  ejus  admittit,  quia  desinunt  in  teatatOt  much  less  are  they  admitted  to 
liberorum  nomero  esse.  possess  the  goods  of  their  adoptive 

father  contrary  to  his  testament,  for 
they  cease  to  be  included  in  the  num- 
ber of  his  children. 

D.  zzxviii.  6.  1.  6 ;  D.  xzxvii.  4.  6.  4. 

When  a  testament  was  made,  but  a  person  who  was  a  suus 
hereSy  or  who  was  raised  to  the  rank  or  a  smis  heres,  was  not 
expressly  disinherited  in  the  testament,  the  praBtor  ^ve  him  the 
possessio  honorwm  contra  tahulaSf  i.e.  contrary  to  me  testament, 
ouch  a  person  is  not  raised  to  the  rank  of  a  suiis  heres  so  much  as 
maintained  in  his  position  of  suiua  heres. 

13.  Admonendi  tamen  sumus,  13.  It  is,  however,  to  be  observed 
eos,  qui  in  adoptiva  familia  sunt  that  children  still  remaining  in  an 
quive  post  mortem  naturalis  parentis  adoptive  family,  or  who  have  been 
ab  adoptivo  patre  emancipati  fuer-  enmncipated  by  their  adoptive  father, 
int,  intestato  parente  natural!  mor-  after  me  decease  of  their  natural 
tuo,  Ucet  ea  parte  edicti,  qua  liberi  father,  who  dies  intestate,  although 
ad  bononmi  possessionem  vocantur,  not  admitted  by  the  part  of  the  edict 
non  admittantur,  alia  tamen  parte  calling  children  to  the  possession  of 
vocari,  id  est  qua  cognati  defuncti  goods,  are  admitted  by  another  part, 
vocantur.  Ex  qua  pute  ita  admit-  by  which  the  cognati  of  the  deceased 
tuntur,  si  neque  sui  heredes  liberi  are  called.  They  are,  however,  only 
neque  emancipati  obstent  neque  thus  admitted  in  default  of  9ui  heredes, 
adgnatus  quidem  uUus  interveniat :  emancipated  children,  and  agnatL  For 
ante  enim  prsBtor  liberos  vocat  tarn  the  prsetor  first  calls  the  children,  both 
suos  heredes  quam  emancipates,  the  8ui  heredea  and  those  emancipated, 
deinde  legitimes  heredes,  deinde  then  the  legitimi  heredeSy  and  then  the 
proximes  cognates.  nearest  cognati. 

Gal  iii.  31 ;  D.  xxxviii.  8.  1.  4. 

14.  Sed  ea  onmia  antiquitati  14.  Such  were  the  rules  that  for- 
quidem  placuerunt :  aliquam  autem    merly  obtained  ;    but  they  have  re- 
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emendationem    a    nostra   constitu-  oeived  some  emendation  from  our  con- 

tione  acceperunt,  quam  super  his  stitution  relating  to  persons  given  in 

personis  posuimus,  que  a  patribus  adoption   by   their   natural    fathers, 

suis  naturalibus  in  adoptionem  aliis  For  oases  have  occurred  in  which  sons 

dantur.      Invenimus    etenim    non-  have  lost  by  adoption  their  succession 

nuUoa    casus,    in    quibus    filii    et  to  their  natural  ascendants,  and,  the 

natnralium  parentum  successionem  tie  of  adoption  being  easily  dissolved 

propter  adoptionem  amittebant  et,  by  emancipation,  have  lost  the  right 

adupcione  facile  per  emancipationem  of  succeeding  to  either  father.    Cor- 

Boluta,    ad   neutrius  patris  succes-  recting,  therefore,  as  usual,  what  i» 

sionemvocabantur.    Hoc  solito  more  wrong,  we  have  promulgated  a  consti- 

corrigentes,  constitutionem  scripsi-  tution  enacting  that,  ^en  a  natural 

mus,  per  quam  definivimus,  quando  father  has  given  his  son  in  adoption, 

parens  naturalis  fiHum  suum  adop-  the  rights  of  the  son  shall  be  preserved 

tandum  aUi  dederit,  integra  onmia  exactly  as  if  he  had  still  remained  in 

jura  ita  servari,  atque  si  in  patris  the  power  of  his  natural  father,  and  no 

naturalis  potestate  permansisset  nee  adoption  had  taken  place ;  except  only 

penitus   adoptio  fuerit    subsecuta :  in  this,  that  the  person  adopted  may 

nisi  in  hoc  tantummodo  casu,  ut  succeed  to  his  adoptive  father,  if  he 

possit  ab  intestate  ad  patris  adoptivi  dies  intestate.    But,  if  the  adoptive 

venire  successionenL      Testamento  father  makes  a  testament,  the  adopted 

autem  ab  eo  facto  neque  jure  civili  son  can  neither  by  the  civil  law  nor 

neque  pretorio  aliquid  ex  hereditate  under  the  prtetorian  edict  obtain  any 

ejus  persequi  potest  ne^ue  contra  part  of  the  inheritance,  whether  he 

tabulas  bonorum  possessione  agnita  demands  possession  of  the  effects  con- 

neque  inoffidosi  querela  instituta,  tra  tabuldSj  or  alleges  that  the  testa- 

cum  nee  necessitas  patri  adoptive  ment  is  inofficious;  for  an  adoptive 

imponitur  vel  heredem  eum  msti-  father  is  under  no  obligation  to  insti- 

tuere  vel  exheredatum  f acere,  utpote  tute  or    disinherit  his  adopted    son, 

nullo  naturali  vinculo  copulatum  :  there  being  no  natural  tie  between 

neque  si  ex  Sabiniano  senatuscon-  them,  not  even  if  the  adopted  son  has 

sulto  ex  tribus  maribus  fuerit  adop-  been  chosen    among  three  brothers, 

tatus  ;  nam  et  in  hujusmodi  casu  according   to    the    senatuaconstUtum 

neque  quarta  ei  servatur  nee  ulla  Sabinianum^  for  even  in  this  case  the 

actio  ad  ejus  persecutionem  ei  com-  son  does  not  obtain  the  fourth  part  of 

petit.    Nostra  autem  constitutione  his  adoptive  father's  effects,  nor  has  he 

exceptus  est  is,  quem  parens  natur-  any  action  whereby  to  daun  it.    But 

alis  adoptandum  susceperit:   utro-  persons  adopted  by  an  ascendant  are 

que  enim  jure  tarn  naturali  quam  excepted  in  our  constitution;  for,  as 

legitime  in  hanc  personam  concur-  natural  and  civil  rights  both  concur  in 

rente,  pristina  jura  tali  adoptioni  their  favour,  we  have  thought  proper 

servavimus,  quemadmodum  si  pater-  to  preserve  to  this  adoption  its  effect 

familias  sese  dederit  adrogandnm.  unaer  the  old  law,  as  a^  to  the  ajro- 

QusB  specialiter  et    singillatim    ex  gation  of  a  paterfamiluu.    But  this, 

prsefatfB  constitutionis  tenore  pos-  in  all  its  details,  may   be  collected 

sunt  coUigi.  from  the  tenor  of  the  above-mentioned 

constitution. 

C.  yiii.47.  10.  pr.  1,  2,  3. 

Theophilus,  in  his  Paraphrase,  tells  us  that  when  a  person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the  senatus- 
conaultvm  Sabinianum,  to  leave  him  a  fourth  part  of  his  property, 
but  gives  no  reason  for  the  rule,  and  we  have  no  means  of  ascertain- 
ing what  the  true  reason  was.  Justinian  did  away  with  the 
f)rovision  of  the  senatusconsultum,  because  it  was  not,  under  his 
egislation,  necessary  to  protect  specially  the  person  thus  chos^i, 
inasmuch  as  no  adopted  child  lost  his  share  of  his  inheritance  of 
his  natural  father.     (Bk.  i.  Tit.  11.  2.) 
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Children  adopted  by  a  stranger  were  not,  under  Justinian's 
legislation,  properly  speaking,  placed  in  the  rank  of  8ui  hertdes^ 
but  remained  aui  heredes,  for  the  adoption  had  no  effect  on  their 
position  in  their  natural  family.  I^e  effect  of  adoption  was 
destroyed,  not  specially  providea  against. 

15.  Item  Yetustas,  ex  masooIiB  15.  The  anoient  law,  favouring  de- 

progenitos  plus  diligens,  solos  ne-  soendants    from    males,   called   only 

Sotes  vel  neptes,  qui  ex  virili  sexu  grandchildren  so  descended  to  the 
esoendunt,  ad  suorom  vocabat  sue-  succession  as  9ui  heredes^  in  preferenoe 
•cessionem  et  juri  adgnatorum  eos  to  the  annate',  while  grandchildren  bom 
anteponebat :  nepotes  autem,  qui  ex  of  daughters,  and  great-granddiildren 
filiabus  nati  sunt,  et  pronepotes  ex  bom  of  granddaughters,  were  reckoned 
neptibus  cognatorum  loco  numerans,  among  coffncUi,  and  succeeded  onW 
post  adgnatorum  lineazn  eos  vocabat  after  the  ctgnatiio  their  matemal  grand- 
tarn  in  avi  vel  proavi  matemi  quam  father  and  great-grand&ktiier,  or  to 
in  aviffi  vel  proavisB  sive  patemsB  their  grandmother  or  great-grand- 
sive  matemsB  successionem.  Divi  mother,  matemal  or  paternal  But 
autem  principesnonpassi  sunt  talem  the  emperors  would  not  aufSar  such  a 
contra  naturam  injuriam  sine  com-  violence  against  nature  to  oontiniie 
petenti  emendatione  relinquere :  sed  without  an  adequate  alteration ;  and 
cum  nepotis  et  pronepo&s  nomen  inasmuch  as  the  name  of  grandchild 
conmmne  est  utrisque,  qui  tam  ex  and  great-grandchild  is  common  tb 
masculis  quam  ex  femims  desoen-  descendants  both  by  females  and  by 
dunt,  ideo  eundem  gradum  et  ordi-  males,  they  gave  aU  the  same  riffht 
nemsuccessioniseisdonaverunt:  sed  and  order  of  succession.  But,  wat 
ut  aliquid  amplius  sit  eis,  qui  non  persons  whose  privileges  rest  not  only 
solum  naturse,  sed  etiam  veteris  ju-  on  nature,  but  also  on  the  ancient  law, 
ris  sufiragio  muniuntur,  portionem  might  enjoy  some  peculiar  advantage, 
nepotum  et  neptium  vel  deinceps,  they  thought  it  right  that  the  portions 
de  quibus  supra  diximus,  paulo  of  grandchildren,  great-grandcuiildren, 
minuendam  esse  existimaverunt,  ut  and  other  lineal  descendants  of  a  female, 
minus  tertiam  partem  acciperent,  should  be  somewhat  diminished,  so 
quam  mater  eorum  vel  avia  fuerat  that  they  should  not  receive  so  much 
acceptura,  vel  pater  eorum  vel  avus  by  a  third  part  as  their  mother  or 
patemus  sive  matemus,  quando  grandmother  would  have  received,  or, 
femina  mortua  sit,  cujus  de  neredi-  when  the  succession  is  to  the  indierit- 
tate  agitur,  bisque,  licet  soli  sint,  ance  of  a  wonmn,  as  their  father  or 
adeuntibus  adgnatos  minime  voca-  grandfather,  paternal  or  matemal, 
bant.  Et  quemadmodum  lex  duo-  would  have  received;  and,  although 
decim  tabularum  filio  mortuo  ne-  there  were  no  other  descendants,  if 
potos  vel  neptes  vel  pronepotes  et  they  entered  on  the  inheritance,  the 
proneptes  in  locum  patris  sui  ad  emperors  did  not  call  the  (iffncUi  to  the 
successionem  avi  vocat :  ita  et  prin-  succession.  And  as,  upon  the  decease 
cipalis  dispositio  in  locum  matris  of  a  son,  the  law  of  the  Twelve  Tables 
suae  vel  avis  eos  cum  jam  desig-  calls  the  grandchildren  and  great- 
nata  partis  tertie  deminutione  grandchildren,  male  and  female,  to 
vocat.  represent  their  father  in  the  succes- 
sion to  their  grandfather,  so  the  im- 
•  perial  legislation  calls  them  to  take  in 

succession  the  place  of  their  mother 
or  grandmother,  subject  only  to  the 
above-mentioned  deduction  of  a  third 
part. 

C.  vL  56.  9. 

This  section  contains  the  substance  of  a  constitution  of  the 
Emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod.  Theod. 
V.  5.)    Justinian  here  says,  that  when  there  were  descendants  by  a 
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female  who  entered  on  the  inheritance,  the  agnati  were  not  called 
to  the  succession.  We  gather,  however,  from  the  Code  itself,  that 
the  agnati  had,  under  this  constitution,  a  fourth  part  of  the  in- 
heritance, as  a  sort  of  Falcidia.    (See  next  paragr.) 

16.  Sed  nos,  cmn  adhuc  dubitatio  16.  But,  as   there   still  remained 

manebat  inter  adgnatos  et  memor-  matter  of  dispute  between  the  agnati 
atos  nepotes,  partem  qnartam  de-  and  the  above-mentioned  grandchil- 
foncti  substantia  adgnatis  sibi  vindi-  dren,  the  agnati  claiming  tne  fourth 
cantibns  ex  cnjusdam  constitutionis  part  of  the  estate  of  the  deceased  by 
auctoritate,memoratamquidemcon-  virtue  of  a  constitution,  we*  have  re- 
stitutionem  a  nostro  codice  segreg-  jected  this  constitution,  and  have  not 
avimus  nemie  inseri  earn  ex  Theo-  permitted  it  to  be  inserted  into  our 
dosiano  codice  in  eo  concessimus.  code  from  that  of  Theodosius.  And 
Nostra  autem  constitutione  promul-  in  the  constitution  we  have  ourselves 
gata  toti  juri  ejus  derogatum  est  et  promulgated,  we  have  completely  de- 
sanximus,  talibus  nepotibus  ex  filia  parted  from  the  provisions  of  this 
veipronepotibusexnepteetdeinceps  former  constitution,  and  have  enacted 
superstitious,  adgnatos  nullam  par-  that  agnati  shall  take  no  part  in  the 
tern  mortni  successionis  sibi  vindi-  succession  of  the  deceased,  when  there 
care,  ne  hi,  qui  ex  transversa  linea  are  grandchildren  bom  of  a  daughter, 
veniunt,  potiores  his  habeantur,  qui  or  great-grandchildren  bom  of  a  grand- 
recto  jure  descendunt:  quam  con-  daughter,  or  anv  other  descendants 
stitutionem  nostram  optinere  seoun-  from  a  female  in  the  direct  line  ;  so  that 
dum  sui  vigorem  et  tempora  et  nimc  those  in  a  collateral  line  may  not  be 
sancimuB.  Itatamen  quemadmodum  preferred  to  direct  descendants.  This 
inter  filios  et  nepotes  ex  filio  anti-  constitution  is  to  prevail  from  the  date 
quitas  statuit  non  in  capita  sed  in  of  its  promulgation  in  its  full  force, 
stirpes  dividi  hereditatem,  similiter  as  we  here  again  enact.  And  as  the 
nos  inter  filios  et  nepotes  ex  filia  old  law  ordered,  that  between  the 
distributionem  fieri  jubemus,  vel  sons  of  the  deceased  and  his  grandsons 
interomnes  nepotes  et  neptes  et  alias  by  a  son,  every  inheritance  should  be 
deinceps  personas,  ut  utraque  pro-  divided  in  stirpes^  and  not  in  capita, 
genies  matris  sun  vel  patns,  avin  so  we  also  ordain,  that  a  similar  distri- 
vel  avi  portionem  sine  mla  deminu-  bution  shall  be  made  between  sons  and 
tione  consequantur,  et,  si  forte  unus  grandsons  by  a  daughter,  and  between 
vel  duo  ex  ima  parte,  ex  altera  tres  grandsons  and  granddaughters,  great- 
aut  quattuor  extent,  unus  aut  duo  grandsons  and  great-granddaughters, 
dimidiam,  alteri  tres  aut  quattuor  and  all  other  descendants  in  a  direct 
alteram  dimidian  hereditatis  ha-  line;  so  that  the  children  of  either 
beant.  branch  may  receive  the  share  of  their 

mother  or  father,  their  grandmother 
or  grandfather,  without  any  diminu- 
tion ;  and,  if  of  the  one  branch  there 
should  be  one  or  two  chDdren,  and  of 
the  other  branch  three  or  four,  then 
the  one  or  two  shall  have  one  half, 
and  the  three  or  four  the  other  half,  of 
the  inheritance. 

C.  vi.  65.  12. 

Those  who,  not  being  sui  heredea,  were  admitted  to  rank  as 
such,  were  not  neceaaoA^ii.  They  could  accept  the  inheritance  or 
not,  which  they  only  acquired  when  they  entered  on  it,  hia  adeun- 
tihua.    (Paragr.  15.) 

The  principal  changes  in  the  succession  of  the  am  Jieredea  were 
these : — 

1 .  Those  at  the  time  of  his  death  in  the  power  of  the  de  cujua 

T  2 
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(i.e.  the  person  of  whose  inheritance  we  are  speaking),  and  becoming 
8ui  jwris  by  his  death,  succeeded  as  sui  heredea  under  the  law  of 
the  Twelve  Tablea 

2.  The  praetor,  by  giving  them  the  possessio  bonarum,  placed 
in  the  rank  of  sui  herecUs  the  following  classes  of  persons: 
(1)  emancipated  children ;  (2),  if  the  emancipated  father  was  dead, 
grandchildren  conceived  after  his  emancipation,  or  (3),  if  the  de 
cuius  was  the  emancipated  son,  his  unemancipated  children  con- 
ceived before  the  emancipation ;  (4)  sui  heredea  deprived  of  the 
power  of  inheriting  by  a  capitis  deminutiOy  but  afterwards  resti- 
tuti  in  integrum ;  and  (5)  adopted  children  emancipated  by  the 
adoptive  father  during  the  life  of  the  de  cujus^  uieir  natural 
father. 

3.  A  constitution  of  Theodosius  permitted  the  children  and 
descendants  of  deceased  daughters  to  succeed  to  the  portion  their 
mother  would  have  received  as  suv^  heres,  giving  up  one-third  of 
it  to  other  sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to 
the  agnati. 

4.  Under  Justinian,  adoption  by  a  stranger  ceased  to  have  any 
effect  upon  the  position  of  the  person  adoptea  in  his  natural  family  ; 
and  the  persons  referred  to  in  the  constitution  of  Theodosius  just 
mentioned  succeeded  to  the  whole  share  of  the  deceased  daughter 
without  any  deduction. 


Tit.  II.    DE  LEGITIMA  ADGNATORUM  SUCCESSIONE. 


Si  nemo  snus  heres  vel  eomm, 
qnos  inter  suos  heredes  praetor  vel 
constitution  es  vooant,  eztat  et  qui 
Buooessionem  quoquo  modo  amplec- 
tatur  :  tunc  ex  lege  duodecim  tahul- 
amm  ad  adgnatum  proximum  here- 
ditas  pertinet. 


When  there  is  no  9UU8  hereSf  nor 
any  of  those  persons  called  by  the 
prsetor  or  the  constitutions  to  inherit 
with  sui  heredeSj  to  take  the  succes- 
sion in  any  way,  the  inheritance, 
according  to  the  law  of  the  Twelve 
Tables,  belongs  to  the  nearest  agnatus. 


Gai.  iii.  9. 

All  persons  were  agnati  who,  descended  from  a  common  an- 
cestor, would,  if  that  ancestor  had  been  living,  and  thev  themselves 
not  emancipated,  have  been  in  his  power.  The  swi  neredes  were 
thus  agnati ;  but  as  they  had  the  title  of  sui  heredes  peculiar 
to  themselves,  only  those  agnati  received  the  name  of  agnati  who 
were  connected  with  the  de  cujus  by  a  collateral  line. 


1.  Sunt  autem  adgnati,  ut  primo 
quoque  Ubro  tradidimus,  cognati 
per  virilis  sexus  personas  cognatione 
juncti,  quasi  a  patre  cognati.  Itaque 
eodem  patre  nati  fratres  adgnati 
sibi  sunt,  qui  et  consanguinei  vocan- 
tur,  nee  requiritur,  an  etiam  eandem 
matrem  habuerint.  Item  patruus 
fratris  filio  et  invicem  is  illi  aagnatus 
est.     Eodem  numero  sunt  fratres 


1.  Agnatic  as  we  have  explained  in 
the  First  Book,  are  those  cogncUi  who 
are  related  through  males,  that  is,  are 
cognati  by  the  father;  and  therefore 
brothers,  who  are  the  sons  of  the 
same  father,  are  agnati  to  each  other 
(they  are  also  called  comanguinei)^ 
and  it  is  not  asked  whether  they  have 
the  same  mother.  An  uncle  is  also 
OQuatus    to    his    brother's    son,  and 
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patrueles,   id    est   qui   ex   duobus  conYersely,  the  brojiher's  son  to  his 

fratribus  procreati  sunt,  qui  etiam  paternal  uncle.    So  also  fratres  pcUru- 

consobrini   vocantur.    Qua  ratione  eles,  that  is,  the  children  of  brothers 

etiam  ad  plures  gradus  adgnationis  (also  called  consobrint),  are  likewise 

pervenire  poterimus.    Hi    quoque,  agnati.    We  may  thus  reckon  many 

qui  post  mortem  patris  nascuntur,  degrees   of  agnation.    Children,  too, 

nanciscuntur  consanguinitatis  jura,  who  are  bom  after  the  decease  of  their 

Non  tamen  omnibus  simul  adgnatis  father,  obtain  the  rights  of  consanguin- 

dat  lex  hereditatem,  sed   his,  qui  ity.    The  law  does  not,  however,  give 

tunc  proximo  gradu  sunt,  cimi  cer-  the  inheritance  to  all  the  <ignaU,  but 

tumessecGBperit,aliquemintestatimi  to  those  only  who  are  in  the  nearest 

decessisse.  degree  at  the  time  that  it  becomes 

certain   that  the  deceased  has  died 

intestate. 

Gai.  i.  156^iii.  10.  IL 

2.  Per  adoptionem  quoque  ad*  2.  The  right  of  agnation  arises  also 
gnationis  jus  consistit,  veluti  inter  through  adoption ;  thus  the  natural  and 
filios  naturales  et  eos,  quos  pater  eo-  the  adopted  sons  of  the  same  father 
rum  adoptavit  (nee  dubiimi  est,  quin  are  agnati.  And  such  persons  are 
proprie  consanguine!  appellentur) ;  without  doubt  properly  included  in  the 
item  si  quis  ex  ceteris  aagnatis  tuis,  term  consanguinei.  Also,  if  one  of 
veluti  frater  aut  patruus  aut  denique  your'a^nah',  as,  for  example,  a  brother, 
is,  qui  longiore  gradu  est,  aliquem  a  paternal  uncle,  or  any  other  agnatus, 
adoptaverit,  adgnatio  inter  vos  esse  however  remote,  adopts  any  one,  then 
non  dubitatur.  there  is  undoubtedly  agnation  between 

you. 

3.  Cetenun  inter  masculos  ^ui-  3.  Agnation  gives  males,  however 
dem     adgnationis    jure     hereditas  distant  in  degree,  reciprocal  rights  to 
etiam  longissimo  gradu  ultro  citro-  the  succession  to  inheritances.    But  it 
que  capitur.    Quoa  ad  f eminas  vero  was  thought  right  that  females  should 
itaplacebat,utips8B  consanguinitatis  only  inherit  by  title  of  oonscjiguinity 
jure  tantum  capiant  hereditatem,  si  if  they  were  sisters,  and  not  ^  in  a 
sorores  sint,  ulterius  non  capiant :  more  remote  degree  ;  while  their  male 
masculi  vero  ad  earum  herecutates,  agnatic  in  however  remote  a  degree, 
etiam  si  longissimo  gradu  sint,  ad-  were  admitted  to  succeed  to  them, 
mittantur.    Qua  de  causa  fratris  tui  Thus  the  inheritance  of  your  brother's 
aut  patrui  tui  filisB  vel  amite  tue  daughter,  or  of  the  daughter  of  your 
hereditas  ad  te  pertinebat,  tua  vero  paternal  uncle  or  aunt,  would  belong 
ad  illas  non  pertinebat.    Quod  ideo  to    you :    but   not   your   inheritance 
ita    constitutum    erat,    quia   com-  to  them.    This  distinction  was  made, 
modius  videbatur,  ita  jura  constitui,  because  it  seemed  expedient  that  the 
ut  plerumque  hereditates  ad  mas-  law  should  be  so  ordered,  that  inherit- 
culos  connuerent.    Sed  quia  sane  ances  should  for  the  most  part  fall 
iniquum    erat,    in   universum    eas  into    the  possession  of  males.    But 
quasi  extraneas  repelli,  pnetor  eas  ad  as  it  was  contrary  to  equity  that  f e- 
bonorum  possessionem  admittebat  males  should  be  thus  almost  wholly 
ea  parte,  qua  proximitatis  nomine  excluded  as  strangers,  the  prcetor  ad- 
bonorum  possessionem  pollicetur :  mits  them  to  the  possession  of  goods 
ex  qua  parte  ita  scilicet  admittuntur,  under  the  section  of  his  edict  giving 
si  neque  adgnatus  ullus  nee  proxi-  possession   of  goods   on    account  of 
mior  cognatus  interveniat.    Et  hsec  proximity ;  but  they  are  only  admitted 
quidem   lex    duodecim    tabularum  under  tms  section  if  there  is  no  ag- 
nullo  modo  introduxit,  sed  simpli-  natu8f  nor  any  nearer  eognatvs  coming 
citatem   legibus  amicam   amplexa,  before  them.    The  law  of  the  Twelve 
simili  modo  omnes  adgnatos  sive  Tables  did  not  intax>duoe  any  of  these 
masculos  sive  f eminas  cujuscumque  distinctions ;  but,  with  the  simplicity 
gradus  ad  simihtudinem  suorum  in-  proper  to  all  legislation,  csJled  the 
vicem   ad   successionem    vooabat :  agnati  of  either  sex,  or  any  degree,  to 
media   autem   jurisprudentia,  quss  a  reciprocal  succession,  in  the  same 
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erat  lege  quidem  duodeoim  tabul-  manner  as  sui  herede$.    It  was  an  in- 

amm  junior,  impenali  autem  dispo-  termediate  jurisprudence,  posterior  to 

sitione  anterior,  subtilitate  quadam  the  law  of  the  Twelve   Tables,  but 

excogitata,    pnefatam    differentiam  prior   to  the   imperial  constitutions, 

inducebat  et  penitus  eas  a  succes-  that  in  a  spirit  of  subtle  ingenuity 

sione  adgnatorum  repellebat,  omni  introduced    this  distinction,  and  en- 

alia   successione   incognita,    donee  tirely  excluded  females  from  Uie  sue- 

pratores,  paulatim  asperitatem  juris  cession  of  agnoH^  no  other  method  of 

civilis    corrigentes   sive,   quod   de-  succession  being  then  known,  until  the 

est,  adimplentes,  himiano  proposito  prsBtors,  correcting  by  degrees  the  as- 

alium  oroinem  suis  edictis  addider-  perity  of  the  civu  law,  or  supplying 

unt  et,  cognationis  linea  proximita-  what  was  deficient,  were  led  by  their 

tis  nomine  introducta,  per  bonorum  feeling  of  equity  to  add  in  their  edicts 

possessionem  eas  adjuvabant  et  pol-  a  new  order  of  succession.    The  line 

hcebantur   his   bonorum   possessi-  of  cognaH  was  admitted  according  to 

onem,  quse  unde  oognati  appellatur.  the  degrees  of  proximity,  and  reiidf 

Kos   vero  legem   duodecim   tabul-  was  thus  afforded  to  ^males  b^  the 

arum   sequentes    et    ejus   vestigia  prsBtor  giving  them  the  possession  of 

in  hac  parte  conservantes,  laudamns  goods  called  unde  eagruiU.    But  we, 

quidem  prsetores  suae  humanitatis,  turning  to  the   law   of   the  Twelve 

non  tamen  eos  in  plenimi   causae  Tables,  and  following  in  its  steps  in 

mederi  invenimus :   quare  etenim,  our  legislation  on  this  point,  praise 

uno  eodemque  gradu  naturali  con-  the  kind  feeling  of  the  prsBtors,  but 

currente  et  adgnationis  titulis  tam  cannot  think  they   have  provided  a 

in  masculis  quam  in  feminis  aequa  complete  remedy  for  the  evil.    Why, 

lance  oonstitutis,  masculis  quidem  indeed,  when  niales  and  females  are 

dabatur    ad    successionem    venire  placed  in  the  same  degree  of  natural 

omnium  adgnatorum,  ex   adgnatis  relationship,  and  have  equally  the  title 

autem  mulieribus  nullis  penitus  nisi  of  agnation,  should  males  be  permitted 

soli  sorori  ad  adgnatonmi  succes-  to  succeed  to  all  their  agncUi,  while 

sionem  patebat  aditus?      Ideo  in  females,  with  the  single  exception  of 

Slenum  omnia  reducentes  et  ad  jus  sisters,  are  entirelv  excluded?     We 

uodecim   tabolarum   eandem  dis-  therefore,  bringing  back  everything  to 

positionem  exa&quantes,  nostra  con-  what  it  was,  ana  conforminff  our  scheme 

stitutione  sanximus,  onmeslegitimas  to  that  of  Uie  Twelve  Tables,  have  de- 

Sersonas,  id  est  per  virilem  sexum  clared  by  our  constitution,  that  all  le- 

escendentes,    sive   masculini   sive  gitimm  penorue^  that  is  descendants 

feminini  generis  sunt,  simili  modo  from  males,  whether  themselves  male 

ad  jura  successionis  legitimsB  ab  in-  or  female,  shall  be  equally  called  to 

testato  vocari  secundum  gradus  sui  the  rights  of  legal  succession  ab  intes- 

prssrogativam  nee  ideo  exdudendas,  tato,  according  to  the  proximity   of 

quia    consanguinitatis    jura    sicnU  their  degree,  and  shall  not  be  excluded 

germansB  non  habent.  on  the  ground  that  they  have  not  the 

right  of  consanguinity  which  sisters 
have. 

Gai.  iii.  14,  23,  29 ;  C.  vi.  58.  14. 

The  media  jurispmdentia  here  spoken  of  consisted  of  the 
opinions  of  the  jv/risprudentes,  who  extended  the  principle  of  the 
lex  Voconia  (B.C.  169),  which  limited  the  succession  of  females 
under  a  testament,  to  their  succession  ab  inteatato.  Feminoe  ad 
heredidatea  UgUimaa  ultra  consangwineas  succesawmes  non  ad- 
vnittuntwr,  idque  jwre  civili  Voconiana  ratione  videtur  effec- 
twm,  (Paul.  Sent.  4. 8.  22.)  Thus  a  distinction  was  made  amon^ 
the  agnati  themselves  and  the  consanguineiy  that  is,  a^naix 
in  the  second  degree  ;  or,  in  other  words,  brothers  and  sisters^ 
natural  or  adoptive,  of  the  de  cujus^  were  made  into  a  class  apart 
and  distinguished  from  the  agnati  properly  so  called.     Canaan- 
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guineus,  when  used  to  mark  off  a  particular  class  of  the  agTiati, 
merely  means  children  of  the  same  father,  without  any  reference  to 
the  mother. 

4.  Hoc  etdam  addendiun  nostrse  4.  We  have  also  thought  fit  to  add 

constitationiexistimavimaSyUt  trans-  to  our  constitution,  that  one  whole 
feratur  unus  tantummodo  gradus  a  degree,  but  only  one,  shall  be  trans- 
jure  cognationisin  legitimam  succes-  f erred  from  the  line  of  cognati  to  the 
sionem,  ut  non  solum  fratris  filius  et  legal  succession.  Not  only  the  son  and 
filiasecundum  quod  jam  definivimus,  daughter  of  a  brother,  as  we  have  just 
ad  suocessionem  patrui  sui  vooentur,  explained,  shall  be  called  to  the  sue- 
sed  etiam  germanse  consanfl[uine»  cession  of  their  paternal  uncle,  but  to- 
vel  sororis  uterine  filius  et  fiua  soU  gether  with  them  the  son  or  daughter 
et  non  deinceps  personse  una  cum  of  a  sister,  though  she  is  only  by  the 
his  ad  jura  avunculi  sui  perveniant  same  father  or  only  by  the  same  me- 
et mortuo  eo,  ^ui  patruus  quidem  ther  (but  no  one  in  a  more  distant  de- 
est  fratris  sui  filiis,  avunculus  autem  gree  than  a  son  and  daughter  of  such 
sororis  susb  suboli,  simili  modo  ab  a  sister),  shall  also  be  admitted  to  the 
utroque  latere  succedant,  tamquam  succession  of  their  maternal  imole. 
si  omnes  ex  masculis  descendentes  Thus,  when  a  person  dies  who  is  a 
legitime  jure  veniant,  scilicet  ubi  paternal  uncle  to  the  children  of  his 
frater  et  soror  superstites  non  sunt  brother,  and  maternal  uncle  to  the 
(his  etenim  personis  pnecedentibus  children  of  his  sister,  then  the  children 
et  successionem  admittentibus  ceteri  of  either  branch  succeed  exactly  as  if 
gradus  remanent  penitus  semoti) :  they  were  all  descendants  from  males, 
videlicet  hereditate  non  in  stirpes,  ana  had  aright  by  law  to  the  succes- 
sed  in  capita  dividenda.  sion.    But  wis  is  only  if  the  deceased 

leaves  no  brother  or  sister,  for  if  he 
leaves  any  and  they  accept  the  inher- 
itance, the  more  remote  degrees  are 
entirely  excluded  from  the  inheritance, 
as  it  is  to  be  divided  in  capita  and  not 
in  stirpes. 

C.  vi.  58. 14.  6,  7. 

The  children  of  a  sister,  although  only  conaar^guinea^  that  is, 
having  the  same  father,  or  uterina,  having  the  same  mother,  were 
thus  Mmitted  to  the  succession  as  agnati.  We  might  gather  from 
this  that  uterine  brothers  and  sisters  themselves  were  admitted, 
although  it  is  not  expressed  in  the  text.  The  code  contains  a  con- 
stitution of  Justinian  (C.  vL  56.  7)  expressly  admitting  them. 
The  changes  in  the  law  with  respect  to  the  admission  of  brothers 
and  sisters  and  their  children  as  agnati  were  as  follows : — In  A.D. 
498  Anastasius  gave  the  rights  of  agnation  to  emancipated  brothers 
and  sisters,  except  that  they  omy  received  one  half  of  what 
they  would  have  W  if  they  had  remained  in  the  family.  (See 
Tit  5.  1.)  The  children  of  emancipated  brothers  and  sisters  still 
remained  cognati  only.  Justinian  gave  the  rights  of  agnation,  in 
A.D.  528,  to  uterine  brothers  and  sisters  (C.  vi.  56.  7) ;  and  in  a.d. 
531,  to  the  children  of  uterine  sisters  (C.  vi  58. 14.  6) ;  and  though 
the  children  of  uterine  brothers  are  not  mentioned  in  the  constitu- 
tion, they  must  undoubtedly  have  been  placed  in  the  same  position. 
Finally,  in  a  constitution  dated  October,  a.d.  534  (C.  vi.  58.  15), 
and  therefore  subsequent  to  the  promulgation  of  the  Institutes, 
Justinian  admitted  as  agnati  emancipated  brothers  and  sisters 


It 
I- 
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without  any  deduction  of  a  fourth,  uterine  brothers  and  sisters,  and 
nephews  and  nieces  being  the  children  either  of  emancipated  or 
uterine  brothers  and  sistera  After  that  constitution  there  were 
not,  therefore,  any  but  agnati  in  the  second  degree,  nor  any  in  the 
third  degree  except  the  uncles  and  aunts  of  the  de  ctMUs. 
'\  Agnatorum  hereditatea  dividuntur  in  capita.  (Ulp.  Reg,  26. 
4^  There  was  no  division  per  stirpes,  which  was  originally  only 
a  Iponsequence  of  the  patria  potestas^  in  the  succession  of  agnati. 
If  lone  of  those  in  any  degree  of  relationship  was  dead,  his  repre- 
seojitatives  did  not  take  Us  share.  He  was  entirely  passed  over, 
anfd  the  others  in  that  degree  of  relationship  were  alone  called  to 
t^  succession.  ^    . 

J/  Agnati  were  spoken  of  as  legitimi  heredea  (cf.  legitvmi  tutores, 
Bpc.  i.  Tit.  15.  pr.),  because  the  inheritance  was  given  to  them  bv 
tjke  law  of  the  Twelve  Tables,  whereas  the  cognati  only  received  it 
ittom  the  prsetor. 

5.  Si  plures  sint  gradus  adgnat-  5.  When  there  are  many  degrees  of 
rum,  aperte  lex  duodeoim  tabul-    agnatic  the  law  of  the  Twelve  Tables 

prozimimi  vocat :  itaque  si  expressly  calls  the  nearest ;  if,  for  ex- 
erbi  gratia  sit  frater  defuncti  et  ample,  there  is  a  brother  of  the  de- 
tenus fratris  filius  aut  patruus,  ceased,  and  a  son  of  another  brother, 
frater  potior  habetur.  Et  quamvis  or  a  paternal  uncle,  the  brother  is  pre- 
singulajri  numero  usa  lex  proximiun  ferred.  And,  although  the  law  of  the 
vocet,  tamen  dubiiun  non  est,  quin  Twelve  Tables  calls  the  nearest  o^noiiM 
I  et,  si  plures  sint  ejusdem  gradus,  (in  the  singulsr  number),  yet  without 
/  omnes  admittantur :  nam  et«proprie  doubt,  if  there  are  several  m  the  same 
,  proximus  ex '  pluribus  gradibus  in-  degree,  they  ought  all  to  be  admitted. 
I  tellegitur  et  tamen  dubium  non  est,  And,  although  properly  by  the  nearest 
I  quin,  licet  unus  sit  gradus  adgnat-  degree  must  be  understood  the  nearest 
.    orum,  pertineat  ad  eos  hereditas.  of  several,  vet,  if  all  the  agnati  are  in 

the  same  degree,  the  inheritance  un- 
doubtedly belongs  to  them  all. 

Gai.  iii.  15. 

6.  Proximus  autem,  si  quidem  6.  When  a  man  dies  without  a  tes- 
nullo  testamento  facto  quisque  de-  tament,  the  nearest  agnatus  is  the  ag- 
cesserit,  per  hoc  tempus  requiritur,  natus  who  is  nearest  at  the  time  of  the 
quo  mortuus  est  is,  cujus  de  here-  death  of  the  deceased.  But,  if  he  dies 
ditate  quseritur.  Quodsi  facto  tes-  after  having  made  a  testament,  then  he 
tamento  quisquam  decesserit,  per  is  the  nearest  who  is  so  when  it  be- 
hoc  tempus  requiritur,  quo  certum  comes  certain  that  there  will  be  no  tes- 
esse  cceperit,  nullum  ex  testamento  tamentary  heir  ;  for  it  is  only  then 
heredem  extaturum  :  turn  enim  pro-  that  a  man  who  has  made  a  testament 

Srie  quisque  intelleg^tur  intestatus  can  be  said  to  have  died  intestate,  and 

ecessisse.    Quod  quidem  aliquando  this  sometimes  is  uncertain  for  a  long 

longo  tempore  declaratur:   in  quo  time.    Meanwhile,  the  nearest  o^nafiM 

spatio    temporis    ssepe    accidit,    ut  may  die,  and  some  one  become  the 

proximiore  mortuo  proximus   esse  nearest  who  was  not  so  at  the  death  of 

incipiat,  qui  moriente  testatore  non  the  testator, 
erat  proximus. 

Gal  iii«  13. 

7.  Placebat  autem,  in  eo  genere  7.  But  it  was  settled  that  in  this 
percipiendarum  hereditatum  succes-  order  of  suooession  there  should  be  no 
sionem  non  esse,  id  est  quamvis  devolution,  tha>t  is  lio  'Ba^  ^hatJtf  the 
proximus,   qui   secundum   ea   quce  nearest  a^natus,  called  in  the  manner 
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diximus,   vocatur    ad   hereditatem,  we  have  mentioned  to  the  inheritance, 

aut  spreverit  hereditatem  ant,  ante-  either  refused  it»  or  died  before  he 

quam  adeat,  decesserit,  nihilo  magis  entered  on  it,  those  foUowing  him  iu. 

legitime  jure  sequentesadmittuntor.  agnatic  succession  were  not  thereby 

Quod  iterum  prsetores   imperfecto  admitted  to  succeed  him.    Here,  too, 

jure  corrigentes,  non  in  totum  sine  the  pnetors,  though  not  introducing  a 

adminiculo  relihquebant,  sed  ex  cog-  complete  reform,  did  not  leave  the 

natorum  ordine  eos  vocabant,  ut-  agnati  wholly  without  relief  but  or- 

pote   adgnationis  jure  eis  recluso.  dered  that  they  should  be  called  to  the 

Sed  nos  nihil  deesse  perfectissimo  inheritance  as  cognati,  since  they  were 

juri  cupientes,  nostra  constitutione  debarred  from  the  rights  of  agnation, 

sanximus,  quam  de  jure  patronatus,  But  we,  desirous  that  our  law  should 

humanitate  suggerente,  protulimus,  be  as  complete  as  possible,  by  our  con- 

successionem  in  adgnatorum  heredi-  stitution,  which  we  were  prompted  by 

tatibus  non  esse  eis  denegandam,  regard  for  equity  to  publish  concerning 

cum    satis    absurdum    erat,    quod  the  right  of  patronage,  have  decided  that 

cognatis  a  pretore  apertum  est,  hoc  a  devolution  in  the  succession  shall  not 

adgnatis  esse  reclusum,  maxime  cimi  be  denied  to  agnoH,    It  was  indeed 

in  onere  quidem  tutelarum  et  prime  absurd  to  refuse  them  a  right  which 

gradu  deficiente,  sequens  succedit  et,  the  praetor  gave  to  cognati,  especially 

quod  in  onere  optinebat,  non  erat  in  as  the  burden  of  tutelage  devolved  on 

lucro  permissunL  the  remoter  degree  of  agnati,  if  there 

was  a  failure  of  the  nearer,  and  thus 
the  principle  of  devolution  was  ad- 
mitted to  impose  burdens,  and  was  not 
admitted  to  confer  advantages. 

Gai.  ii.  12,  22,  26,  28. 

« 

In  hereditate  legitima  sv^ceaaioni  locus  non  est  (Paul.  Sent 
4.  8.  23.)  The  suns  heres  or  sui  heredes  in  the  nearest  degree  be- 
came heirs  by  force  of  law.  But  as  to  those  who  were  only  allowed 
to  rank  among  the  sui  heredes  without  being,  strictly  speaking, 
sui  heredes,  ii  those  in  the  nearest  degree  refused  to  accept  the 
inheritance,  or  died  before  entering  on  it,  the  succession  did  not 
devolve  upon  any  other  sui  heredeSybni  went  at  once  to  the  agnati. 
{D.  xxxviii.  16.  1.  8.)  If,  in  this  case  or  any  other,  the  nearest 
agnatus  refused  or  died  before  entering  on  the  inheritance,  the 
succession  passed  to  the  cognati  without  first  devolving  on  any  of 
the  more  remote  agnati,  Justinian  alters  this;  and  under  his 
system  there  was  a  devolution  of  the  succession  to  the  agnati,  and 
therefore  probably  to  those  ranked  among  the  sui  heredes. 


8.    Ad  legitimam  successionem  8.    An  ascendant  also  is  called  to 

nihilo  minus  vocatur  etiam  parens,  the  legal  succession  who  has  emanci- 

qui    contracta    fiducia   filiimi    vel  pated  a  son,  a  daughter,  a  grandson, 

nliam,  nepotem  vel  neptem  ao  dein-  a  granddaughter,  or  other  descendant 

ceps  emancipat.     Quod  ex  nostra  under  a  fiducisury  agreement.     And  by 

constitutione   omnimodo  inducitur,  our  constitution,  every  emancipation 

ut  emancipationes  liberorum  sem-  of  children  is  now  considered  to  have 

per  videantur  contracta  fiducia  fieri,  been  made  under  such  an  agreement, 

cum  apud  antiques  non  aUter  hoc  while  among  the  ancients  the  ascend- 

optinebat,  nisi  specialiter  contracta  ant  was  never  called  to  the  succession 

fiducia  parens  manumisissct.  unless   he  had  expressly  made  this 

agreement  at  the  time  of  the  eman- 
cipation. 

D.  xxxviiL  16. 10  ;  C.  viii.  48.  6. 
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Under  the  old  law  the  ascendant  had  nothing  to  do  with  the 
succession  ah  intestato  of  his  descendant ;  for  if  the  descendant 
was  in  the  power  of  the  ascendant,  the  latter  took  all  the  property 
of  which  the  former  could  dispose,  but  did  not,  as  belonging  to 
him  by  right  of  his  patria  potestas.  If  the  descendant  was  eman* 
dpated,  he  was  no  longer  in  the  family  of  the  ascendant.  The 
emancipated  son,  in  short,  had  no  agnati ;  and  in  default  of  sui 
heredes  the  inheritance  went  to  his  patron,  that  is,  to  the  person 
who  had  emancipated  him.  This  was  the  fictitious  purchaser  (see 
Introd.  sec.  42),  unless  the  ascendant  who  emancipated  him  made 
an  agreement  (contractafid/ucia)  with  the  purchaser  by  which  the 
purcSiaser  made  himself  a  trustee  of  the  right  of  patronage  for  the 
ascendant.  If  this  was  done,  the  ascendant  succeeded  in  default 
of  8v/i  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  the  position  of  the  ascendant.  First,  by  a  constitution  of 
Theodosius  and  Valentinian  (C.  vi.  61.  3),  and  subsequentiv  of 
Leo  and  Anthemius  (C.  vi.  61.  4),  and  lastly  of  Justinian  (C.  vi. 
59.  11),  in  the  case  of  goods  coming  to  a  son  from  his  mother,  the 
order  of  succession  was  thus  fixed :  1st,  his  children  and  other  de- 
scendants were  admitted ;  2ndly,  his  brothers  and  sisters,  whether 
of  the  whole  or  the  half  blood ;  3rdly,  his  ascendants,  the  father 
being  preferred  to  his  grandfather,  and  so  on. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book  (pr.),  arranged  the  order  of  succession  to  the  pecvMum 
of  a  son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  preferred 
to  the  grandfather ;  for  the  ascendant  did  not  really  take  in  this 
instance  ab  intestato,  but  *jure  communi  * ;  i.e.  the  daims  of  the 
vatria  potestas  had  been  deferred  to  let  in  the  children  and 
Drothers ;  but  if  there  were  no  children  or  brothers,  the  ascend- 
ant, who  is  at  the  time  the  paterfamilias^  took  the  peculium. 

Lastly,  the  succession  oi  emancipated  sons  was  altered  by  the 
constitution  of  Justinian,  which  made  a  fiduciary  contract  implied 
in  every  emancipation.  The  ancestor  thus  retained  all  his  rights 
of  succession  as  patron  to  the  emancipated  son,  and  would  properly 
have  succeeded  immediately  after  tne  sui  heredes  ;  but  Justmian 
admitted  the  brothers  and  sisters  before  him,  and  the  ascendant 
who  emancipated  the  son  had  thus  the  third  place  in  the  order  of 
succession.     (C.  vi.  56.  2.) 


Tit.  III.     DE  SENATUSCONSULTO  TERTULLIANO. 


Lex  duodecim  tabularum  ita 
stricto  jure  utebatur  et  praeponebat 
masculorom  progeniem  et  eos,  qui 
per  feminini  sezus  necessitudinem 
gibi  junguntur,  adeo  expellebat,  at 
ne  quidem  inter  matrem  et  filium 
filiamve  ultro  citroque  bereditatis 


Such  was  the  rigour  of  the  law  of 
the  Twelve  Tables,  so  decided  the 
preference  given  by  it  to  the  issue  of 
males,  and  the  exclusion  of  those  re- 
lated by  the  female  line,  that  the  right 
of  reciprocal  succession  was  not  per- 
mitted between  a  motheir  and  her 
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capiendse  jus  daret,  nisi  quod  prsB-    children.    The  pneton,  however,  ad- 
tores  ex  proximitate  cognatorum  eas    mitted  such  persons,  but  only  in  their 
personas  ad  successionem  bonorum    rank  as  cogncUi,  to  the  possession  of 
pofisessione  unde  oognati  acoommo-    goods  oallea  unde  cognaH. 
data  vocabant. 

Gal  ilL  24,  25. 

Until  the  aeTiatusconsnltvmi  Tertullianv/m(A,i>.  158)  was  made 
a  mother  and  her  children  had  no  right  of  succession  to  each  other^ 
except  that  which  the  praetor  gave  them  as  cognati.  The  children 
were  not  in  the  power  of  the  mother,  and  were,  therefore,  not  her 
8ui  heredes ;  they  were  not  in  her  family,  and  were,  therefore,  not 
her  dgncUi.  If,  indeed,  the  mother  at  her  marriage  passed  in 
manvmi  vvri,  she  became,  in  the  eve  of  the  law,  the  daughter  of 
her  husband,  and  as  she  was  thus  of  the  same  family  with  her  chil- 
dren, she  and  they  were  agnati  to  each  other.  Sut  even  in  the 
later  days  of  the  Republic,  a  marriage  cum  conventione  in  marnunt 
had  probably  become  comparatively  unusual. 

1.  Bed  he  juris  angustiae  postea  1.  But  this  striotness  of  the  law 
emendate  sunt.  Et  primus  quidem  was  afterwards  mitigated.  The  Em- 
divuB  Claudius  matn  ad  solatium  peror  Claudius  was  the  first  who  gave 
Hberorum  amissorum  legitimam  the  legal  inheritance  of  deceased  chil- 
eorum  detulit  hereditatem.  dren  to  a  mother,  to  console  her  grief 

for  their  loss. 

2.  Postea  autem  senatnsconsulto  2.  Afterwards,  the  senatusconsul' 
Tertulliano,  quod  divi  Hadriani  turn  TerttUlianumf  in  the  reign  of  the 
temporibus  factum  est,  plenissime  Emperor  Hadrian,  established  the 
de  tnsti  sucoessione  matri,  non  etiam  general  rule  that  mothers,  but  not 
avisB  deferenda  cautum  est :  ut  ma-  grandmothers,  should  have  the  mel- 
ter  ingenua  trium  liberorum  jus  ancholv  privilege  of,  succeeding  to 
habens,  libertina  quattuor  ad  bona  their  cnildren ;  so  that  a  mother,  bom 
filiorum  filiarumve  admittatur  intes-  of  free  parents,  having  three  children^ 
tatorum  mortuorum,  licet  in  potes-  or  a  freedwoman  ha^:ig  four,  should 
tate  parentis  est,  ut  scilicet,  cimi  be  admitted,  although  in  the  power  of 
aJieno  juri  subjecta  est,  jussu  ejus  an  ascendant,  to  the  goods  of  her  in- 
adeat,  oujus  juri  subjecta  est.  testate  children.   Except  that  a  mother 

in  the  power  of  another  can  only  enter 
upon  the  inheritance  of  her  diildren  at 
the  command  of  him  to  whom  she  is 
subject. 

D.  xxxviii.  17.  2.  pr. 

This  senatvsconaultv/m  was  passed  158  a.d.,  in  the  time  of 
Antoninus  Fius,  who  is  here  called  by  his  name  of  adoption.  It 
was  only  an  extension  of  the  lex  Papia  Poppcea,  which  had  con- 
ferred on  free  persons  having  three  children,  and  freed  persons 
having  four,  many  exceptional  advantages.  Husbands  and  wives, 
for  example,  could,  under  these  circumstances,  leave  to  each  other 
a  larger  share  of  their  property  than  was  otherwise  permitted. 
(Ulp.  Reg.  16, 16.)  This  jus  triv/ra  liherorv/ni,  as  it  was  termed, 
was  frequently  conferred  by  special  favour  of  the  emperors  on 
persons  who  had  not  the  requisite  number  of  children ;  and  from 
a  constitution  of  Honorius  and  Theodosius  (C.  viii  59. 1)  it  appears 
that  the  privilege  in  the  later  Empire  became  universal. 
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3.  PrsBferuntur    autem    matri  3.  The  children,  however,  of  the 
liberi  defoncti,  qui  sui  sunt  quive    deceased  son  being   8ui  heredes,    or 
Buorum  loco,  sive  primi  gradus  sive    ranked  as  such,  either  in  the  first  or  a 
ulterioris.    Sed  et  filisB  suae  mortuse    more  remote  degree,  are  preferred  to 
filius  vel  filia  opponitur  ex  consbi-    the  mother.    And  if  it  is  a  daughter 
tutionibus  matri  defuncts,   id  est    who  is  dead,  her  son,  or  dau^ter, 
avie  suse.    Pater  qnoque  utriusque,    is  preferred  by  the  constitutions  to  her 
non  etiam  avus  vel  proavus  matri    mother;    Le.   to    their   erandmother. 
anteponitur,  scilicet  cum  inter  eos    The  father  of  the  decease!  is  preferred 
solos  de  hereditate  agitur.    Frater    to  the  mother ;  not  so  the  grand&ther 
autem  consanguineus  tarn  filii  quam    or  great-grandfather,   at  least   when 
filise  excludebat  matrem  :  soror  au-    thej  and  the  mother   are  ihe  only 
tem  consanguinea  pariter  cum  matre    claunants    of  the  inheritance.     The 
admittebatur :  sed  si  fuerat  frater  et    brother  by  the  same  father,  either  of 
soror  consanguinei  et  mater  liberis    a  son  or  a  daughter,  formerly  excluded 
honorata,    frater    quidem    matrem    the  mother;  but  the  sister  by  the  same 
excludebat,   communis  autem  erat    father  was  admitted  equally  with  the 
hereditas  ex  sequis  partibus  fratri    mother.    If  the  deceased  left  a  brother 
et  sorori.                                                and  a  sister  by  the  same  father  as  him- 
self, the  brother  excluded  the  mother, 
although    rendered    capable   bv    the 
numb^  of  her  children,  and  the  in- 
heritance was  equally  divided  between 
the  brother  and  sister. 

D.  xxxviiL  17.  2.  16,  18,  19 ;  0.  vL  67.  L 

The  mother  was  allowed  to  rank  among  the  agnati  by  the 
aenattisconaultum  TertullianuTri,  butshe  had  a  relative  rather 
than  a  definitive  position,  as  being  in  a  certain  degree  of  agna- 
tion. What  her  exact  position  was  at  different  periods  of  the 
law  will  be  stated  at  the  end  of  the  Fourth  Title. 

4.  Sed  nos  constitutione,  quam  4.  But  by  a  constitution,  inserted 
in  codice  nostro  nomine  decorato  in  the  code  which  bears  our  name,  we 
poBuimus,  matri  subveniendum  esse  have  thought  fit  to  come  to  the  aid  of 
existimavimuB,  respicientes  ad  na-  the  mother,  from  considering  natural 
turam  et  puerperium  et  periculum  reason,  as  well  as  the  pains  of  child- 
et  ssBpe  mortem  ex  hoc  casu  matri-  birth,  the  danger,  and  death  itself, 
bus  illatam.  Ideoque  impium  esse  which  they  often  suffer.  We,  there- 
credidimus,  casum  fortuitum  in  ejus  fore,  have  esteemed  it  highly  unjust 
admitti  detrimentum:  si  enim  in-  that  the  law  should  turn  to  uieir 
genua  ter  vel  libertina  qaater  non  detriment  what  is  in  its  nature  purely 
pepererit,  immerito  defraudabatur  fortuitous;  for,  if  a  married  woman 
successione  suorum  liberorum ;  quid  freebom  does  not  give  birth  to  three 
enim  peccavit,  si  non  plures,  sed  children  or  a  freedwoman  to  four,  they 
paucos  pepererit  ?  et  dedimus  jus  do  not  therefore  deserve  to  be  deprived 
legitimum  plenum  matribus  sive  of  the  succession  to  their  chUdren. 
ingenuis  sive  Ubertinis,  etsi  non  ter  For  how  can  it  be  imputed  to  them 
enixEe  fuerint  vel  quater,  sed  eum  as  a  crime  to  have  had  few  children? 
tantum  vel  earn,  qui  quseve  morte  We,  therefore,  have  given  a  full  right 
intercepti  sunt,  ut  et  sic  vocentur  to  every  mother,  whether  freebom  or 
in  liberorum  suorum  legitimam  sue-  freed,  to  be  called  to  the  legal  succes- 
cessionem.  sion  of  her  children,  althou^  she  may 

not  have  given  birth  to  tl^ee  or  four 
children,  or  may  not  have  had  any 
other  than  the  cnild  whose  inheritance 
is  in  question. 

C.  viii.  59.  2. 
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5.  Sed  cum  antea  constitutioneB  5.  The  oonstitutions  of  former  em- 
jura  legiiima  perscrutantes  partim  perors,  relative  to  the  right  of  sueoes* 
matrem  adjuvabant,  partim  eam  sion,  were  partly  faYourable  to  motherB, 
prsegravabant  et  non  in  solidum  eam  and  partly  unfavourable.  They  did 
vocabant,  sed  in  ^uibusdam  casibus  not  always  give  the  mothers  Uie  entire 
tertiam  partem  ei  abstrahentes  cer-  inheritance  of  their  children,  but  in 
tis  legitimis  dabant  personis,  in  aliis  some  oases  deprived  them  of  a  third, 
autem  contrajrium  f  aciebant :  nobis  which  was  given  to  certain  agnati,  and 
visimi  est,  recta  et  simplioi  via  ma-  in  other  cases,  doin^  just  the  contrary, 
trem  onmibus  legitimis  personis  an-  gave  a  third.  But  it  seems  right  to  us 
teponi  et  sine  ulla  deminutione  filio-  that  mothers  should  receive  the  suo- 
rum  suonmi  successionem  accipere,  cession  of  their  children  without  any 
excepta  fratris  et  sororis  persona,  diminution,  and  that  they  should  be 
sive  consanguine!  sint  sive  sola  cog-  decidedly  and  exclusively  preferred 
nationis  jura  habentes,  ut  auemad-  before  all  legal  heirs,  except  tiie  bro- 
modum  eam  toto  aJio  ordini  legitime  thers  and  sisters  of  the  deceased, 
prsposuimus,  ita  omnes  fratres  et  whether  b^  the  same  father  or  having 
sorores,  sive  legitimi  sint  sive  non,  only  the  nghts  of  cognation.  And  as 
ad  capiendas  hereditates  simul  vo-  we  have  preferred  the  mother  to  all 
cemuB,  ita  tamen  ut^  si  quidem  sole  other  legal  heirs,  we  call  all  brotiiers 
sorores  cognatse  vel  adgnatse  et  and  sisters,  legal  or  not,  to  the  inherit- 
mater  defuncti  vel  defunctSB  super-  ance  together  with  the  mother,  the 
sint,  dimidiam  quidem  mater,  aite-  following  rule  being  observed.  If 
ram  vero  dimidiam  partem  omnes  there  are  livine  only  sisters  aanata 
sorores  habecoit,  si  vero  matre  su-  or  cognata,  and  the  mother  of  the  de- 
perstite  et  fratre  vel  fratribus  solis  ceased,  the  mother  shall  have  one  half 
vel  etiam  cum  sororibus  sive  legitima  of  the  goods,  and  the  sisters  the  other 
sive  sola  cognationis  juraliabentibus,  half.  But  if  there  are  living  Uie 
intestatus  quis  vel  intestata  moria-  mother,  and  also  a  brother  or  brothers 
tur,  in  capita  distribuatiir  ejus  he-  only,  or  brothers  and  also  sisters, 
reditas.  whether  having  agnatic  rights,  or  only 

having  the  rights  of  cognati,  then  the 
inheritance  of  the  intestate  son  or 
daughter  shall  be  divided  in  capita, 

0.  vi.  56.  7. 

In  the  code  of  Theodosius  (v.  1.  1),  we  find  two  constitutions, 
one  of  Constantine,  the  other  of  Valentinian  and  Valens,  which 
made  the  first  change  in  the  ju8  liberorum  introduced  by  the  lex 
Papia  Poppoea.  By  these  constitutions  it  was  enacted  that  if 
there  were  persons  in  a  certain  degree  of  agnation  with  the  de- 
ceased, namely,  a  paternal  unde,  or  a  paternal  uncle's  son  or 
grandson,  or  an  emancipated  brother,  then  the  mother,  instead  of 
excluding  them,  as,  if  she  had  the  jus  liherorv/m,  she  would  have 
done,  divided  the  inheritance  with  them,  taking  two-thirds  if  she 
had  the  ju8  triv/ra  liberorum,  and  one-third  if  she  had  not.  This 
enactment  was,  therefore,  a  gain  to  those  who  had  not  the  jvs 
liberorum^  and  a  loss  to  those  who  had.  Justinian  did  away 
altogether  with  the  jus  liberorv/m  and  the  distinctions  founded 
upon  it. 

6.  Sedquemadmodiminosmatri-  6.  And  as  we  have  thus  taken  care 
bus  prospeximus,  ita  eas  oportet  suae  of  the  interests  of  the  mothers,  they 
suboli  consulere :  scituris  eis,  quod,  ought  in  return  to  consult  the  welfare 
si  tutores  liberis  non  petierint  vel  in  of  their  children.  Let  them  know, 
locum  remoti  vel  excusati  intra  an-  then,  that  if  they  do  not  demand  a 
num  petere  neglexerint,  ab  eonun  tutor  for  their  children,  or  neglect  to 
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impabemm  morieiiliiiiii  ineeMwone    aik  witiim  %  jMur  lor  the  appcuDtmenft 
meiiio  repeOentar.  of  &  new  toftor  m  the  place  in  one  who 

hee  been  removed  or  eioneed,  they 
win  be  deeervedl^  eadnded  from  the 
mcoeasion  of  their  ehDdren  who  may 
die  before  the  age  of  poboty. 

D.  nzTiiL  17.  2.  43. 

7.  Lioet  entem  vnlgo  quesitas  7.  Although  a  son  or  a  daughter  ia 
ah  filina  filiate,  potest  ad  bona  ejna  bom  of  an  nncertain  father,  yet  the 
mater  ex  TertnUianoieBataflooiiiiilto    mother  may  be  admitted  to  soooeed  to 


beir  Koods  by  the  9enaiu$eon9uUum 
TerhiUianum, 


D.  zzxviiL  17.  2. 1. 


The  natural  tie  is  all  that  is  regarded  in  this  case ;  this  is 
equally  strong  between  the  mother  and  child,  whoever  may  be  the 
father. 

Tit.  IV.    DE  SENATUSCONSULTO  OEPHITIANO. 

Per  contrarimn  antem  at  liberi  Beciprooally  children  are  admitted 

ad  bona  matrom  intestatanun  ad-  to  the  goods  of  their  intestate  mothers 

mittaninr,    eenatnaconsulto   Orphi-  hjthewenatuiearuultumOrphiHanum, 

tiano  affectum  est,  quod  latum  est  made  in  the  oonsolBhip  of  (^phitna  and 

Orphito   et   Bufo  oonsulibus,    divi  Bufus,  in  the  reign  of  the  Emperor 

Marci  temporibus.    £t  data  est  tarn  Marcos.   By  this  tenahuconstUtum  the 

filio  quam  filis  legitima  hereditas,  legal  inheritanoe  is  given  both  to  the 

etiamsi  alieno  juri  snbjecti  sunt :  et  sons  and  dau^ters,  althou^  in  the 

prseferoDtur    et    consanguineis    et  power  of  another,  iad  they  are  pre- 

culgnatis  defuncts  matris.  ferred  to  the  canianguinei  and  to  the 

agnoH  of  their  deceased  mother. 

D.  xxxviiL  17.  9  ;  C.  vL  67. 1. 

The  senatusconsultuTa  Orphitianum  was  made  A.D.  178,  in 
the  time  of  Marcus  Aurelius  and  Conmiodua  Previoufilv,  childrea 
could  not  succeed  to  their  mother,  except  as  cognati.  But  by  this 
aenattisconsultumilliey  were  preferred  to  the  consan^inet,  that  is, 
the  brothers  and  sisters,  natural  or  adoptive,  as  well  as  to  all  other 
agnati, 

1.  Sed  cum  ex  hoc  senatuscon-  1.  But  since  grandsons  and  grand- 
sulto  nepotes  ad  avise  successionem  daughters  were  not  called  by  thi^ 
legitiino  jure  non  vocabantur,  postea  senatusconstUtum  to  the  legal  snooes- 
hoc  constitutionibuB  principalibus  sion  of  their  grandmother,  the  omis* 
cmendatum  est,  ut  ad  similitudinem  sion  was  afterwards  supplied  by  the 
tiliorum  filiarumque  et  nepotes  et  imperial  constitutions,  so  that  grand- 
ncptes  vocentur .  sons  and  granddaughters  are  now  called 

to  inherit,  just  as  sons  and  daughters 
are. 

C.  vi.  56.  9. 

The  constitution  enacting  this  ^ven  in  the  code  is  one  of 
Valentinian,  Thoodosius,  and  Arcadius. 

2.  Kuioiuhini  autcni  est,  hujus-  2.  It  must  be  observed  that  these 
modi  HucroHHionoH,  qun  a  Tcrtidliano    successions,  derived  from  the  wenaHu- 
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et    Orphitiano    defenmtnr,    capitis  connUta   TertuUianum  and   Orphiti- 

deminutione    non    peremi    propter  anum,Bxenot\osthy9kOapUi8dem4nU' 

illam  regulam,  qua  nove  hereditates  Ho.    The  rule  is,  that  legal  inheritanoes 

legitimse   capitis   deminutione  non  given  by  the  later  law  are  not  destroyed 

pereimt,  sed  illse  soIsb,  qu8B  ex  lege  by  capitis  deminutiOf  whidb   affiscts 

duodecim  tabularum  deferentur.  those  only  that  are  given  by  the  law  of 

the  Twelve  Tables. 

D.  xxxviii.  17. 1.  S, 

It  is  only  the  minima  capitis  dcTninutio  which  is  here  spoken 
of.  Any  one  who  sustained  the  maxima  or  media  demi/nutio,  as 
he  ceased  to  be  a  citizen,  ceased  to  have  any  rights  of  succession. 

3.  Novissime  sciendum  est^  etiam  3.  Lastly,    it   must   be    observedt 

illos  liberos,  qui  vulgo  qu»si1d  sunt,  that  even  children  bom  of  an  un- 
ad  matris  hereditat^  ex  hoc  sena-  certain  father  are  admitted  by  the 
tusconsulto  admitti.  senatuaconauUum  Orphitianwn  to  the 

inheritance  of  their  mother. 

D.  xxxviii.  17. 1.  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such  children 
from  taking  anything,  whether  by  wiU,  or  on  intestacy,  or  by  gift 
inter  vivos  from  their  mother,  if  she  was  of  high  rank  (illustns),  or 
if  she  had  other  children  bom  in  lawful  marriage.    (C.  vi.  57.  5.) 


4.  Si  ex  pluribus  legitimis  heredi- 
bus  quidam  omiserint  hereditatem 
vel  morte  vel  alia  causa  impediti 
fuerint,  quominus  adeant:  reuquis, 
qui  adierint,  adcrescit  illorum  portio 
et,  licet  ante  decesserint,  qui  a!(iierint, 
ad  heredes  tamen  eorum  pertinet. 


4.  When  there  are  many  legal 
heirs,  and  some  renounce  the  m- 
heritance,  or  are  prevented  by  death, 
or  any  other  cause,  from  accepting 
it,  then  the  portions  of  such  persons 
accrue  to  those  who  accept  the  in- 
heritance; and  if  any  of  those  who 
accept  happen  to  die  beforehand,  the 
portions  accruing  to  them  will  go  to 
their  heirs. 

D.  xxxviii.  16. 9. 

This  paragraph  has  nothing  to  do  with  the  senatusconsultvm^ 
Orphitianwm.  It  refers  to  5ie  right  of  accrual  enjoyed  by  all 
heredes  legitimi.  If  any  of  those  ci^ed  to  share  an  inheritance  did 
not  take  nis  share,  it  was  divided  among  all  those  who  entered  on 
the  inheritance ;  and,  if  any  of  those  wno  had  entered  died  before 
receiving  the  share  that  accrued  to  him,  this  accruing  share  passed 
to  his  heirs,  his  interest  in  it  having  become  fixed,  and  made 
transmissible  to  his  heirs,  by  his  entering  on  the  inheritance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  ognAiti.  By  the  law  of  the  Twelve  Tables,  agnati, 
i.e.  collaterals  in  the  same  civil  family,  succeeded  in  default  of  swi 
heredes.  Subee<|uently,  difierent  classes  of  persons  were  allowed 
to  rank  as  a,g7iatx  who  were  not  so.  1.  Elmancipated  brothers  and 
sisters  were  allowed  to  rank  as  agn^ti  by  Anastasius,  and  their 
children  were  allowed  to  do  so  by  Justinian.  2.  Under  Justinian, 
a  peculiar  order  of  succession  was  fixed  on  for  persons  emancipated; 
first  came  their  children ;  secondly,  their  brothers  and  sisters ; 
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thirdly,  the  ascendant  emancipator.  3.  Justinian  placed  uterine 
brothers  and  sisters  and  their  children  on  the  same  footing  as 
eonsanguinei  and  their  children.  4.  The  mother  was  allow^  to 
succeed  to  her  children  by  the  aenatusconsultum  TerttUlianum, 
and  children  to  their  mother  by  the  aenattiacoTisvZtum  Orphiti- 
anum.  As  the  position  of  the  mother  is  a  subject  of  some  com- 
plexity, it  is  treated  separately  below.  5.  Grandchildren  succeeded 
to  their  grandmother  by  a  constitution  of  Valentinian,  Theodosius, 
and  Arcadius  (par.  1). 

There  were  also  two  other  points,  besides  the  admission  of 
these  persons  excluded  by  the  strict  definition  of  agnati,  in  which 
the  law  underwent  alterations.  First  the  Twelve  Tables  made  no 
distinction  of  sex  in  the  agnati ;  the  prudeniea  limited  the  suc- 
cession of  females  to  the  second  degree.  Justinian  restored  the  law 
of  the  Twelve  Tables  on  this  point,  and  permitted  no  distinction 
of  sex.  (Tit.  2.  3.)  Secondly,  under  the  law  of  the  Twelve 
Tables,  there  was  no  devolution  among  the  aanati ;  if  the  nearest 
refused,  the  more  remote  could  not  come  in  their  place ;  Justinian 
permitted  such  a  devolution  to  take  place.    (Tit.  2.  7.) 

To  have  a  place  in  the  succession  under  the  seTuUnaccmswltv/m 
Tertullianv/rrt,  the  mother  must  have  the  jils  liberorum,  the 

Jrivileges  accorded  to  free  persons  having  three  or  freed  persons 
aving  four  children,  and  she  had  not  a  definite  place,  but  one 
varying  according  as  there  were  or  were  not  other  persons  to  pre- 
clude or  i^are  her  claim.  The  chief  provisions  of  tne  law  on  this 
head  may  be  stated  as  follows. 

We  will  first  consider  the  position  of  the  mother,  having  the 
jus  liberorum,  when  the  father  is  dead.  1.  If  her  son  died  leaving 
children,  his  children,  if  in  his  family,  would  succeed  as  sui  heredes. 
But  these  children  might  be  in  an  adoptive  family,  and  so  have  no 
daim,  previously  to  Justinian's  legislation,  to  the  inheritance  of 
their  natural  father.  If  there  were  agnati  of  the  deceased,  th^ 
the  conflict  was  between  the  mother  and  these  agnatic  and  the 
mother  excluded  the  adopted  children.  If  there  were  no  agnatic 
then  the  conflict  was  between  the  mother  and  the  adopted  children 
as  cognatiy  and  the  children  excluded  the  mother.  (D.  xxxviiL 
17.  2.  9.)  If  her  daughter  died  leaving  children,  they  excluded 
her  under  the  imperial  legislation.  (Tit.  3.  3.  and  C.  vi.  57.  1.) 
2.  If  her  son  or  daughter  died  childless  and  without  brothers  or 
sisters  living,  the  mother  took.  If  there  was  a  brother  of  the 
deceased,  he  excluded  the  mother  and  shared  with  the  sisters,  if 
any.  If  there  were  no  brothers,  but  there  were  sisters,  the  mother 
shared  with  them.  (Tit.  3.  3.)  Until  we  get  to  the  legislation  of 
Justinian,  it  is  only  of  brothers  and  sisters  by  the  same  father, 
eonsanguinei,  -ob,  that  we  are  speaking.  3.  Under  the  later 
emperors,  previously  to  Justinian,  the  position  of  the  mother  with 
regard  to  a  paternal  uncle,  or  a  paternal  uncle's  son  or  grand- 
son, or  an  emancipated  brother  of  the  deceased,  was  as  follows : 
If  the  mother  had  not  the  jus  liberorum,  she  was  no  longer 
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excluded  by  such  agnati,  but  took  one-third  of  the  inheritance 
If  she  had  the  jus  liberorwm,  she  no  longer  excluded  them  altoe- 
gether,  but  only  took  two-thirds.     (Tit.  3.  6.) 

Secondly,  we  will  take  the  case  of  the  father  as  well  as  th^ 
mother  having  the  jus  liberoru/m  being  alive.  The  father  took, 
if  in  the  same  family  with  the  deceased  child.  But  (1)  the  father 
might  have  been  emancipated  or  given  in  adoption,  and  the  de- 
ceased child  not.  Here,  if  there  were  agnati  of  the  deceased,  the 
father  was  excluded,  and  also  the  mother  if  there  was  a  brother  of 
the  deceased  among  the  agnati;  if  there  was  no  brother,  she 
shared  with  sisters,  and  exduded  remoter  agnati.  If  there  were 
no  agnati,  or  if  the  sisters  disclaimed,  then  the  conflict  was  be; 
tween  the  father  as  one  of  the  cognati  and  the  mother,  and  then  this 
father  excluded  the  mother.  (D.  xxxviiL  17..  2.  17,  18.)  (2)  The 
deceased  might  have  been  emancipated,  and  then  the  father 
excluded  the  mother.  There  mignt,  however,  be  living  the 
f ather  s  father.  He,  if  the  father  was  alive,  being  preferred  to  the 
father,  was  also  preferred  to  the  mother.  (D.  xxxviii.  17.  5.  2.) 
The  conflict  was  here  not  between  the  mother  and  the  grandfather 
directly,  but  between  the  mother  and  the  ^andfather  claiming 
through  the  father.  But  if  the  father  was  dead,  then  the  conflict 
was  cUrectly  between  the  mother  and  the  grandfather  (inter  eoa 
solos  agitv^y  Tit.  3.  3),  and  the  mother  was  preferred. 

Justinian  made  the  following  changes  affecting  the  position  of 
the  mother.  1.  He  entirely  did  away  with  the  jtus  liberorvmi,  and 
put  all  mothers  on  an  equality.  (Tit.  3.  5.)  2.  He  put  eman- 
cipated and  uterine  brothers  and  sisters  and  their  children  on  a 
level  with  consanguinei,  -ce,  and  they  therefore  had  to  be  taken 
into  account  when  the  mother's  position  had  to  be  determined  with 
regard  to  the  brothers  and  sisters  of  the  deceased. 

Some  other  minor  points  as  to  the  succession  of  mothers  and 
children  are  worth  noticing.  (1)  The  rule  as  to  there  being  no 
devolution  among  agnati  did  not  apply  to  the  mother.  If  the 
agnati  who  preceded  her  refused,  she  took ;  if  she  refused,  the 
agnati  whom  she  preceded  took.  (D.  xxxviii.  17.  2.  9,  14,  20.) 
(2)  The  minima  capitis  deminntio  did  not  interfere  with  suc- 
cessions under  the  sen^tusconsultv/m  Tertullianvmi  or  Orphiti- 
anum  (Tii  4.  2) ;  and  (3)  children  bom  of  an  uncertain  father 
inherited  from  their  mother  under  the  sen^atuscon^sultum  Or- 
phitia/nvmi  (Tit.  4.  3),  and  their  mother  from  them  under  the 
senatusconsultum  Te'kvXlianwm.  (Tit.  3.  7.)  (4)  Mothers  were 
excluded  from  succeeding  to  their  children  dying  under  the 
age  of  puberty,  if  they  had  not  provided  them  vdth  tutors. 

(Tit.  3.  6.) 

» 

Tit.  V.    DE  SUCCESSIONE  COQNATORUM. 

Post  snos  heredes  eosqne,  quos  After  the  dui  heredes  and  those 

later  snos  heredes  praetor  et  oonsti-  whom  the  praetor  and  the  oonstitu- 
iutiones  vocant^  et  post  legitimes    tions  call  to  inherit  among  the  9Ui 

U 
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^qoommiero  milt  ftdgDalieiliiv  quo*  A^redst,  and  after  the  kgd  Imbts,  tiyi4 
m  loenm  adgnslonim  Icm  siipf*  is,  the  ogt^aH  and  tlioae  wliam  Hhm 
dida  lenataaeonaalta  qptan.  nostra  abore-mentiaoad  mtUMiuBOontMUa  and 
srezit  eonstitntio)  pronmos  eogDA-  oar  oonstitalion  Imts  placed  among 
tos  pr»tor  Toesl  the  a^fiialt,  the  pnetoroub  the  nearest 

eognaU, 

D.  zzxTiiL  15. 1 ;  D.  xzztuL  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognised  only  the  snooession  of 
(1)  8ui  heredes ;  (2)  agnati ;  (3)  gentiles.  If  ihere  were  no  gen* 
tiles,  the  inheritance  lapsed  to  the  state.  In  plebeian  families,  or 
rather  in  such  plebeian  families  as  w^re  not  parts  of  a  plebeian 
gens,  if  there  ware  no  agnati,  the  inheritance  would  lapse  at  once. 

The  subject  of  gentUitas  is  too  obscure,  and  repays  investiga- 
tion too  litUe,  to  permit  us  to  enter  into  it  here.  Probably  tiie 
original  notion  of  gentiles  was  that  of  members  of  some  pure 
uncorrupted  patrician  stock,  though  not  necessarily  of  the  same 
descent,  but  bearing  the  same  name,  and  having  the  same  sacra. 
(See  Introd.  sea  2.)  Probably,  also,  freedmen  and  clients  of 
gentiles  were,  in  some  degree,  considered  as  themselves  gentiles ; 
probably  if  their  property  was  not  claimed  by  their  patron,  it  went 
to  the  members  of  nis  gens,  but  they  had  not  anv  daim  on  the 
property  of  any  other  gentilis.  We  know  also  mat,  there  were 
plebeian  gentes,  formed  probably  by  the  marriage  of  a  patrician 
with  a  plebeian  before  the  plebs  received  the  connvlnum.  Mem- 
bers of  plebeian  gentes  woi^d,  we  may  suppose,  have  the  rights  of 
gentilitas  towards  other  members  of  the  same  plebeian  gens,  and 
it  would  seem  that  they  had  them  towards  the  memb^  of  the 
patrician  gens,  from  which  they  were  an  oflfeet.  (Cic.  de  Orat.  L  39.) 
Of  the  mode  in  which  the  gentiles  took  the  inheritance,  we  know 
nothing,  nor  at  how  late  a  period  of  history  the  gentes  were  still 
really  in  existence.  Gains  (iii.  17)  treats  the  subject  as  one  of 
mere  antiquarian  interest.  Probably  at  the  time  of  the  praetor's 
legislation  there  were  few  families  that  could  boast  a  descent  so 
pure  and  accurately  known  as  to  satisfy  the  requisites  of  gen- 
tilitas. At  any  rate,  the  praetors  felt  themselves  at  liberty  to 
favour,  in  every  way,  the  tie  of  blood,  and  they  accordingly  called 
the  cognati  to  the  succession.  (See  further.  Ortolan,  iii.  30  et 
seq. ;  Hunter,  657.) 

1.  Qua  parte  naturalis  oognatio  1.  It  is  the   natural   relationship 

spectatur.    Nam  adgnati  oapite  de-  that  is  here  looked  to ;   thus  agnaH 

minuti  quique  ex  his  progeniti  sunt,  who  have  undergone  a  capitU  demi- 

ex  lege  duodeeim  tabularum  inter  nutio  and  their  descendants  are  not 

legitimos  non  hahentur,  sed  a  prce-  included  among  the  legal  heirs  by  the 

tore  tertio  ordine  vocantur,  exceptis  law  of  the  Twelve  Tables,  but  they  are 

soils  tantummodo  fratre  et  sorore  called  by  the  praetor  in  the  third  ^^^^^^ 

emanoipatis,  non  etiam  liberis  eor-  We  must  except  an  emancipate 

um,  quos  lex  Anastasiana  cum  fra-  ther  or  sister,  but  not  their  chL    _ 

tribus  integri  juris  constitutis  vocat  For  the    lex   Anastasiana  calls    an 

quidem  ad  legitimam  fratris  heredi-  emancipated  brother  or  sister,  together 

tatem  sive  sororis,  non  ssquis  tamen  with  brothers  whose  rights  still  exist 

partibus,  sed  cmn  aliqua  deminu-  unaltered,  to  the  legal  suoeession  of 


LIB.  m.    TIT.  V.  291 

tione,  qaam  faoile  eet  ex  ipsias  oon-  their  brother  or  sister  (not,  Indeed, 
stitutionis  yerbis  coUigere,  aliis  vero  giving  them  an  equal  shajre,  but  mak- 
adgnatis  inferioris  graaus,  lioet  oapi-  ing  a  deduction  set  forth  in  the  consti- 
tis  deminutionem  passi  non  sunt,  ta-  tution),  and  prefers  them  to  all  agmUi 
men  eos  anteponit  et  procul  dubio  of  an  inferior  degree,  even  though  these 
cognatis.  agnati  have  undergone  no  capitis  de^ 

minutio,  and,  of  course,  prefers  them 

to  all  cognati. 

Gal  iiL  21,  27 ;  C.  v.  30.  4. 

We  have  already  spoken  of  this  lex  Anaatasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  a.d.  534,  by  which  Jus- 
tinian admitted  as  agnati  the  children  of  emancipated  brothers 
and  sisters,  and  did  away  with  the  deduction  mentioned  in  the 
text,  namely,  that  of  one-fourth. 

2.  Hos  etiam,  qui  per  feminini  2.  Collateral  relations  united  only 
sezus  personas  ex  transverso  cog-  by  the  female  line  are  also  called  by 
natione    junguntur,    tertio     cradu  the  praetor  in  the  third  order  of  suo- 
proximitatis  nomine  praetor  ad  suo-  cession,  by  title  of  their  proximity, 
cessionem  vocat. 

Gal  iiL  30. 

3.  liberi  quoque,  qui  in  adoptiva  8.  Children,  who  are  in  an  adoptive 
familia  sunt,  ad  naturalium  paren-  family,  are  likewise  called  in  the  third 
tum  hereditatem  hoc  eodem  gradu  order  of  succession  to  the  inheritance 
vocantur.  of  their  natural  parents. 

Gai.  iiL  31. 

Justinian's  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family,  and, 
therefore,  he  could  come  in  as  a  suua  heres,  or  a^natus,  and  not 
merely  as  a  cogTiatiis,  But  the  text  would  still  be  applicable 
to  persons  adopted  by  an  ascendant  and  to  persons  8v4,  juris,  who 
arrogated  themselves. 

4.  Vulgo  qusesitos  nullum  habere  4.  It  is  manifest  that  children  bom 
adgnatum,  manifestum  est,  cum  of  an  uncertain  father  have  no  agnati, 
adgnatio  a  patre,  oognatio  sit  a  inasmuch  as  agnation  proceeds  from 
matre,  hi  autem  nullimi  patrem  ha-  the  father,  cognation  from  the  mother, 
here  intelleguntur.  Eadem  ratione  and  such  children  are  looked  upon  as 
nee  inter  se  quidem  possunt  videri  having  no  father.  And,  for  the  same 
oonsanguinei  esse,  quia  consangui-  reason,  consanguinity  cannot  be  said 
nitatis  jus  species  est  adgnationis :  to  subsist  between  these  children,  be- 
tantum  igitur  cognati  sunt  sibi,  sicut  cause  consanguinity  is  a  species  of 
et  matris  cognatis.  Itaque  omnibus  agnation.  They  can,  therefore,  only 
istis  ea  pute  competit  bonorum  be  related  to  each  other  as  cognati  by 
possessio,  qua  proximitatis  nomine  being  so  related  by  their  mother ;  and  it 
cognat  ivocantur.  is  for  this  reason  that  all  such  children 

are  admitted  to  the  possession  of  goods 
by  that  part  of  the  edict  which  calls 
the  cognati  by  title  of  their  proximity. 

D.  xxxviii.  8.  2,  4. 

5.  Hooloooetilludneoesearioad-  6.  Here  we  may  observe,  that  by 
monendi  sumus,  adgnationis  quidem  right  of  agnation  any  one  may  be  ad- 
jure admitti  aliquem  ad  hereditatem    mitted  to  inherit,  although  in  the  tenth 

u2 
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ei  si  dedmo  grada  sit,  me  de  lege  decree,  both  bj  llie  law  of  llie  Tw^re 
dnodedm  tabalftmm  quseramas,  nve  Tables,  and  by  the  edict  m  wbieh  the 
de  edicto,  quo  pneior  legitimis  here-  pnetor  pfomiaes  that  be  will  grre  the 
dibos  dataram  se  bonoHrDxn  posses-  pofloconion  of  goods  to  the  legal  heits. 
sionem  pollioetor.  Proziiiiitaiis  vero  But  the  pretor  promiaee  the  ponoc  poion 
nomine  his  solis  pnetor  promitttt  of  goods  to  cognaH  bj  title  ol  their 
bonorom  possessionem,  qui  usque  proximity  cmly  as  far  as  the  sixth  de- 
ad sextum  gndxnn  oognationis  sunt,  gree  of  cognation,  and  in  the  seventh 
et  ex  septimo  a  sobiino  sobrinaque  deme  to  those  eoanoH  who  are  the 
nato  nateve.  chudren  of  a  second  cooan. 

D.  xxxviiL  16.  2. 1 ;  D.  xxxviiL  8. 1.  3 ;  D.  xxxyiiL  8.  9.  pr. 

The  agnati  were  not  limited  by  the  tenth  degree.  (See  IHt. 
6. 12.)  Tliis  d^ree  is  only  given  as  an  instance  of  how  far  the 
succession  might  go.  But  the  sixth  degree  was  the  limit,  with  the 
exception  given  in  the  text,  of  the  succession  of  eognati. 


Tit.  VL    DE  GRADIBUS  COQNATIONIS. 

Hoc  loco   necessarium  est  ex-  It  is  now  necessary  to  explain  how 

ponere,  quemadmodum  gradus  cog-  the  degrees  of  cognation    are    com- 

nationis   numerentur.     Qua  in   re  puted;  and  first  we  must  obserre,  that 

inprimis  admonendi  sumus,  cogna-  one  cognation  is  reckoned  by  ascend- 

ti^iem  aliam  supra  numerari,  aSam  ing,  a  second  by  descoiding,  and  a 

infra,    aliam    ex    transyerso,    quae  third  by  going  transversely,  or,  as  it  is 

etiam  ex  latere  dicitur.     Superior  also  called,  collaterally.    The  cogna- 

cognatio    est     parentum,     inferior  tion  reckoned  by  ascending  is  tiiat  of 

UWorum,   ex   transverso    fratrum  ascendants;  that  reckoned  by  descend- 

sororumve  eorumque,    qui   ex   his  ing  is  that  of  descendants;  that  reck- 

progenerantur,      et      convenienter  oned  transversely  is  that  of  brothers 

patrni,  amitse,  avunculi,  matertene.  and  sisters,  and  their  issue,  and  con- 

£t  superior  quidem  et  inferior  cog-  sequently  that  of  uncles  and  aunts, 

natio  a  primo  gradu  incipit :  at  ea,  whether  paternal  or  maternal.    In  the 

quffi    ex    transverse   numeratur,   a  ascending  and  descending  cognation 

secundo.  the  nearest  cognahu  is  in  the  first 

degree ;  in  the  transverse,  the  nearest 

is  in  the  second. 

D.  xxxviii.  10.  1.  pr.  and  1. 

1.  Primo  gradu  est  .supra  pater,  1.  In  the  first  desree  are,  ascend- 
mater,  infra  filius,  filia.                       ing,  a  father  or  a  mouier ;  descending, 

a  son  or  a  daughter. 

D.  xxxviii.  10.  1.  3. 

2.  Secundo  supra  avus,  avia,  2.  In  the  second  degree  are,  as- 
infra  nepos,  neptis,  ex  transverso  cending,  a  grandfather  or  a  grand- 
frater,  soror.                                          mother;    descending,  a  erandson   or 

granddaughter ;  in  me  coUateral  line, 
a  brother  or  a  sister. 

D.  xxxviii.  10.  1.  4. 

3.  Tertio  supra  proavus,  proavia,  3.  In  the  third  deffree  are,  ascend- 
infra  pronepos,  proneptis,  ex  trans-  ing,  a  great-grandfauer  or  a  great- 
verso  fratris  sororisque  filius,  filia  et  grandmother  ;  descending,  a  creat- 
convenienter  patruxis,  amita^  avun-  grandson  or  sreat-granddau^ter ; 
cuius,  matertera.    Patruusesfepatris  in    the    collateral   line,    the    son    or 
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frater,  qui  GrsBce  narpas  Yocatnr ;  daughter  of  a  brother  or  sister ;  and 
avunculus  est  matris  mter,  qui  apud  so  accordingly  is  an  unde  or  an 
Grscos  proprie  firjrpws  appellatur :  aunt,  whether  paternal  or  maternal, 
et  promisoue  Oiios  dicitur.  Amita  PatruuB  is  a  father's  brother,  called 
est  patris  soror,  matertera  vero  in  Greek  irarpa>r;  avuncidua  is  a 
matris  soror :  utraque  Biia  vel  mother's  brother,  in  Greek  firp-fws ; 
apud  quosdam  rriBU  appellatur.  6€'ios  is  applied  indifferently  to  ei&er ; 

amita  is  a  father's  sister,  matertera  a 
mother's  sister,  and  each  is  called  in 
Greek  Btia  indifferently,  and  some- 
times njBis, 

J>,  xzxviii.  10. 1.  5 ;  D.  zzzviiL  10. 10. 14. 

4.  Quarto  gradu  supra  abavus,  4.  In  the  fourth   degree  are,  as- 

abavia,  infra  abnepos,  abneptis,  ex  ceading,  a  great-great-grandfather,  or 

transverso  fratris  sororisque  nepos,  a  great-great-grandmouier ;   descend- 

neptis  et  convenienter  patruus  mag-  ing,  a  great-great-grandson,  or  a  great- 

nus,  amita  magna  (id  est  avi  frater  great-granddaughter ;  in  the  coUatenJ 

et  soror),  item  avunculus  magnus,  line,  the  grandson  or  the  granddauehter 

matertera  magna  (id  est  avisB  crater  of  a  brother  or  a  sister ;  as  also  a 

et  soror),  consobrinus,   consobrina  great-uncle    or    great-aunt,   paternal, 

(id  est  qui  qusve  ez  fratribus  aut  that  is,  the  brother  or   sister  of   a 

sororibus  progenerantur).    Sed  qui-  grandfather ;  or  maternal,  that  is,  the 

dam  recte  consobrinos  eos  proprie  brother  or  sister  of  a  ^prandmotJier ; 

putant  dici,  qui  ex  duabus  soronbus  and  first  cousins  (cansohrtnuSi  -a),  that 

progenerantur,  quasi  consororinos :  is,  the  children  of  brothers  or  sisters ; 

eos  vero  qui  ex  duobus   fratribus  but    to    speak  strictly,  according  to 

progenerantur,   proprie  fratres  pa-  some,   it   is  the    children  of   sisters 

trumes  vocari  (si  autem  ex  duobus  that  are  properly  called  consohrinif  as 

fratribus    filise    nascantur,    sorores  ii  cansororini  ;  we  children  of  brothers 

patrueles  appellantur) :  at  eos,  qui  are properly/ratrMpatnc^/a^,  if  males; 

ex   fratre    et    sorore   propagantur,  sorores  patrueles^  if  females ;  the  diil- 

amitinos  proprie  dici  (amits   tuse  dren  of  a  brother  and  of  a  sister  are 

filii  consoorinmn  te  appellant,  tu  properly    amitini;    the    childreoi    of 

illos  amitinos).  your  amita  (aunt  by  the  father's  side) 

call  you  c(yMohrinus^  and  you  call  tiiem 

'^  ammnk. 

D.  xxxvii  10. 1.  6. 

.^5^  Quinto  supra  atavos,  atavia,  ,'6./  In  the  fifth  degree  are,  ascend- 
infm  adnepos,  adneptis,  ex  trans-  in^  A  great-grandfather's  grandfather, 
verso  fratns  sororiscjue  pronepos,  or  a  great-grandfather's  grandmother ; 
proneptis  et  convement^  propa-  descending,  a  great-grandson  or  a 
truus,  proamita  (id  est  proavi  frater  great-sranddaughter  of  a  grandson  or 
et  soror),  proavunculus,  promater-  grandaaughter ;  in  the  coUateral  line, 
tera  (id  est  proavis  frater  et  soror),  a  great-grandson  or  great-grand- 
item  fratris  patruelis,  sororis  pa-  daughter  of  a  brother  or  sister,  as 
truelis,  consoorini  et  consobrins,  also  a  great-grandfather's  brother  or 
amitini,  amitins  filius,  filia,  pro-  sister,  or  a  great-grandmother's  bro- 
pius  sobrino,  sobrina  (hi  sunt  patrui  ther  or  sister ;  also,  the  son  or  daughter 
magni,  amitsB  magnsB,  avunculi  of  a  first  cousin,  that  is,  of  a  frater  or 
magni,  matertera  magme  filius,  soror  patruelis^  of  a  consooriwus  or 
filia).  consowrina^  or  of  an  amitinus  or  a/mi- 

tina;  also  cousins  who  precede  by  a 
degree  second  cousins,  that  is,  the 
son  or  daughter  of  a  great-uncle  or 
great-aunt,  paternal  or  matemaL 

D.  xxxviii.  10. 1.  7. 
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Prapior  aobrino  is,  to  use  the  exact  equivalent,  a  first  cousin 
once  removed.  He  is  one  d^ree  nearer  (propiua)  than  a  sobrinus 
or  second  cousin. 

6.  Sexto  gradn  sont  sapra  triia-  6.  In  the  sixth   degree    are,    as- 

▼us,  tritavia,  infra  trineposytrineptis,  oending,  a  great-grand&ther's  great- 
ex  transyersofratriBBororiflqiieabne-  grandfather,  or  a  great-grandfather's 
pos,  abneptis  et  convenienter  ab-  great-grandmother;  descending,  the 
patmus,  abamita  (id  est  abavi  frater  great-grandson  or  great-grancuiaiigh- 
et  soror),  abavunonlas,  abmatertera  ter  of  a  great-g^randson  or  a  great- 
(id  est  abavin  frater  et  soror),  item  granddaughter  ;  in  the  collateral  line, 
sobrini  sobrinsBque  (id  est  qui  a  great-great-grandson  or  a  great- 
qnflBve  ex  fratribns  vel  sororibns  great-graiiddaaghter  of  a  brother  or 
patroelibns  vel  consobrinis  vel  ami-  sister ;  as  also,  a  great-great-grand- 
tinis  progeneraator).  father's  brother  or  sister,  and  a  great- 

great-grandmother's  brother  or  sister ; 
also,  second  cousins,  that  is,  the  sons 
and  daughters  of  first  cousins  in 
general,  whether  the  first  cousins 
are  sprung  from  two  brothers  or  two 
sisters,  or  a  brother  and  a  sister. 

D.  xxxviii.  10.  3. 

The  list  of  the  persons  belonging  to  the  sixth  degree  here 
given  is  not  complete,  as  will  be  seen  by  looking  at  the  accom- 
panying table.  To  make  the  list  complete  we  should  have  to 
msert,  as  Huschke  inserts  in  the  text  after  ahavice  fnUer  et  soror, 
the  following  words: — 'Item  propatrui,  proamit»,  proavunculi, 
promatertersB  filius,  filia,  item  fratris  patnielis,  sorons  patruelis, 
oonsobrini,  consobrinaa,  amitini,  amitinaa  nepos,  neptis  '• 

7.  Hactenus  ostendisse  sufficiet,  7.  It  is  sufficient  to  have  shown 
quemadmodum  gradus  cognationis  thus  far  how  degrees  of  cognation  are 
numerentur.  Namque  ex  ms  palam  reckoned ;  and  from  the  examples 
est  intellegere,  quemadmodum  ul-  given  the  more  remote  degrees  may 
terius  quoque  gradus  numerare  be  computed ;  for  each  generation 
debemus,  quippe  semper  generata  always  adds  one  degree ;  so  that  it  is 
quseque  persona  gradum  adiciat,  much  easier  to  express  in  what  degree 
ut  longe  facilius  sit  respondere  any  person  is  related  to  another  than 
quoto  quis<}ue  gradu  sit,  quam  pro-  to  denote  such  person  by  his  proper 
pria  cognationis  appellatione  quem-  term  of  cognation. 

quam  denotare. 

D.  xxxviiL  10. 10.  9. 

8.  Adgnationis  quoque  gradus  8.  The  degrees  of  agnation  are- 
eodem  modo  numerantur.  reckoned  in  the  same  manner. 

9.  8ed  cum  magis  Veritas  oculata  9.  But  as  truth  is  fixed  in  the  mind 
fide  quam  per  aures  animis  hominum  much  better  by  the  eye  than  by  the 
infigitur,  ideo  necessarium  duximus,  ear,  we  have  tiiought  it  necessary  to 
post  narrationem  graduum  etiam  subjoin,  to  the  account  given  of  the 
eos  prssenti  libro  insoribi,  quatenus  degrees,  a  table  of  them,  that  the 
possint  et  auribus  et  inspectione  young  student,  both  by  hearing  and 
adulescentes  perfectissimam  gradu-  by  seeing,  may  gain  a  perfect  Enow-^ 
um  doctrinam  adipisci.  ledge  of  them. 

This  table  is  given  in  the  opposite  page. 
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10.  niud  oertum  est,  ad  serviles  10.  It  is  certain  that  the  part  of  the 

oognationes  illam  partem  edicti,  qua  edict  in  which  the  possession  of  goods 

prozimitatis  nomine  bonorum  pos-  is  promised  by  title  of  proximity,  does 

sessio  promittitur,  non  pertinere :  not  apply  to  serrile  cognation,  which 

nam  nee  nlla  antiqna  lege  talis  cog-  was  not  recognised  by  any  ancient  law. 

natio  oompntabatur.      Sed    nostra  Bat,  by  our  constitution  concerning 

oonstitutione,  quam  pro  jure  patro-  the  right  of  patronage,  a  right  hitherto 

natus  fecimus  (quod  jus  usque  ad  so  obscure,  so  cloudy  and  confused,  we 

nostra  tempora  satis  obscurumatque  have  enacted,  from  a  feeling  of  hu- 

nube  plenum  et  undique  confusum  manity,  that  if  a  male  slave  Uves  with, 

fuerat),  et  hoc,  humanitate  sugger-  and  has  chOdren  by,  a  woman  eiUier 

ente,  concessimxis,  ut  si  quis  in  ser-  free  or  a  slave,  or  conversely,  if  a  female 

vili  consortio    constitutus    liberum  slave  has  a  child  or  childi^n  of  either 

vel  liberos  habuerit  sive  ex  libera  sexbyafreemanor  a  slave,  then  if  those 

sive  servilis  condicionis  muliere,  vel  of  the  parents  who  are  not  free  are 

contra  serva  mulier  ex  libero  vel  enfranchised,  and  the  children,  whose 

servo  habuerit  liberos  cujuscumque  mother  was  a  slave,  are  also  made  free ; 

sexus,  et  ad  libertatem  his  perveni-  or  if  the  mothers  were  originally  free, 

entibus  et  hi,  qui  ex  servili  ventre  but  the  fathers  had  Hved  with  them 

nati  sunt,  libertatem  meruerunt,  vel  after  they  had  been  reduced  to  a  servile 

dum  mulieres  libersB  erant,  ipsi  in  condition  and  afterwsurds  both  peurents 

servitute  eas  habuerunt  et  postea  ad  had  been  made  free  : — then  in  these 

libertatem  pervenerunt,  ut  hi  onmes  cases,  the  children  shall  all  succeed  to 

adsuccessionem  velpalnisvelmatris  their  father  or  mother,  the  right  of 

veniant,  patronatus  jure  in  hac  parte  patronage  as  to  this  portion  of  it  lying 

Bopito :  hos  enim  Uberos  non  solum  dormant.     For  we  have  called  these 

in  suorum  parentum  successionem,  children  to  succeed  not  only  to  their 

sed  etiam  alteram  in  alterius  mu-  parents,   but  also  mutually  to   each 

tuam  successionem  vocavimus,  ex  other,  and  that  whether  they  have  all 

ilia  lege  specialiter  eos  vocantes,  sive  been  born  in  servitude  and  afterwards 

soli    inveniantur,  qui  in    servitute  enfranchised,  or  whether  they  succeed 

nati  et  postea  manxunissi  sunt,  sive  with  others  who  were  conceived  after 

una  cum  aJiis,  qui  post  libertatem  the  enfranchisement  of  their  parents ; 

parentum    concepti    sunt,    sive  ex  and  also  whether  they  have  all  the 

eadem  matre  vel  eodem  patre  sive  ex  same  father  and  mower,  or  have,  a 

aliisnuptiis,  adsimilitudlnemeorum,  different  father  or  mother,  exactly  as 

qui  ex  justis  nuptiis  procreati  sunt,  would  be  the  case  with  the  issue  of 

parents  legally  married. 

D.  xxxviu.  8.  1.  2 ;  G.  vi.  4.  4. 


The  text  here  is  very  obscure.  It  is,  perhaps,  obvious  that  the 
children  are  to  succeed  to  both  their  parents,  and  to  inherit  from 
each  other  without  interference  from  the  rights  of  patronage  in  the 
following  cases : — (1)  When  the  father  and  mother  are  slaves  and 
they  and  the  children  have  been  enfranchised  (2)  When  the 
father  is  a  slave  and  the  mother  a  freewoman,  and  the  father  has 
been  enfranchised.  (3)  When  the  father  is  a  freeman,  the  mother 
a  slave,  and  the  mother  and  children  have  been  enfranchised. 
But  the  text  goes  on  to  contemplate  a  further  case  in  the  words  vel 
dum  mulieres  liberce  erant  ipsi  in  servitute  eas  habuerunt  The 
ordinary  reading  is  eos^  and  then  ipsi  may  probably  be  taken  of 
their  masters :  but  this  is  exactly  the  first  ox  the  above-mentioned 
cases  over  again,  and  has  been  stated  in  the  words  si  qvAs  in 
servili  consortio  constitutus  liberum  vel  liberos  habuerit  ex  libera 
muliere.  Buschke  reads  eas,  and  suggests  that  the  passa^  may 
refer  to  women  who,  under  the  senc^uscon^suUv/m,  Gla/udia/nwn 
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(Tit.  12. 1),  had  been  made  the  slaves  of  the  masters  of  the  fathers, 
and  thus  the  fourth  case  would  be  that  of  children  who  were  the  issue 
of  a  slave  by  a  mother  originally  free,  but  reduced  to  the  position  of 
a  slave,  and  whose  parents  had  been  subsequently  manumitted. 
This  suggestion  has  the  advantage  of  making  out  a  fourth  case, 
and  is  perhaps  therefore  to  be  adopted ;  but  some  violence  has  to  be 
put  on  the  Latin  to  carry  it  out,  and  it  must  be  remembered  that 
the  senatusconaultum  Cla/udianv/m  was  abrogated  by  Justinian. 

11.  BepetitiB  itaque  omnibus,  11.  To  recapitulate  what  we  have 
qusB  jam  tradidimus,  apparet,  non  said  on  this  subject,  it  appears  that 
semper  eos,  qui  parem  gradum  cog-  those  who  are  m  the  same  degree 
nationis  optment,  pariter  vocari,  of  cognation  are  not  always  cidled 
eoque  ampuus  nee  eum  quidem,  qui  equally  to  the  succession ;  and  fur- 
prozimior  sit  cognatus,  semper  po-  ther,  that  even  the  nearer  in  degree 
tioremesse.  Gum  enim  prima  causa  of  cognation  is  not  always  preferred. 
sit  suorum  heredum  quosque  inter  For,  as  the  first  place  is  given  to  sui 
suos  heredes  jam  enumeravimus,  heredes,  and  to  tnose  who  are  num- 
apparet,  pronepotem  vel  abnepotem  bered  with  them,  it  is  evident  that 
defuncti  potiorem  esse  quam  fnttrem  the  great-grandson  or  great-great- 
aut  patrem  matremque  defuncti,  grandson  is  preferred  to  the  brother 
cum  alioquin  pater  quidem  et  mater,  or  even  the  father  or  mother  of  the 
ut  supra  quoque  tradidimus,  primum  deceased,  although  a  father  and 
gradmn  cognationis  optineant,  frater  mother  (as  we  have  before  observed) 
vero  secundum,  pronepos  autem  ter-  are  in  the  first  degree  of  cognation, 
tio  gradu  sit  cognatus  et  abnepos  a  brother  in  the  second,  a  great- 
quarto  :  nee  interest,  in  potestate  grandson  in  the  third,  and  a  great- 
morientis  fuerit  an  non  fuerit,  quod  great-grandson  in  the  fourth ;  neither 
vel  emancipatus  vel  ez  emancipate  does  it  make  any  difference  whether 
aut  ex  feminine  sezu  propagatus  the  descendants  were  under  the  power 
est.  of  the  deceased  at  the  time  of  his 

death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  the  children  of  those  who  were 
so,  nor  whether  they  were  descended 
by  the  female  line. 

D.  xxzviii.  10.  L  2. 

12.  Amotis  quoque  suisheredibus  12.  But,  when  there  are  no  9ui 
oucsque  inter  suos  heredes  vocari  heredes,  por  any  of  those  who  are 
dizimus,  adgnatus,  qui  integrum  jus  called  with  them,  then  an  agnatus 
adgnationis  habet,  etiamsi  longis-  who  has  retained  his  full  rights, 
simo  gradu  sit,  plerumque  potior  ha-  although  he  be  in  the  most  distant 
betur  quam  prozimior  cognatus:  degree,  is  generally  preferred  to  a 
nam  patrui  nepos  vel  pronepos  avun-  cognatus  in  a  nearer  degree  ;  thus  the 
culo  vel  matertersB  prsfertur.  To-  grandson  or  great-grandson  of  a  pater- 
tiens  igitur  didmus  aut  potiorem  nal  imcle  is  preferred  to  a  maternal 
haberi  eum,  qui  prozimiorem  gra-  imde  or  aunt.  Thus,  when  we  say 
dum  cognationis  optinet,  aut  pariter  that  the  nearest  in  degree  of  cognation 
vocari  eos,  qui  cognati  sint,  quotiens  is  called  to  the  succession,  or,  ^  there 
neque  suorum  heredum  jure  quique  be  many  in  the  same  degree,  that 
inter  suos  heredes  simt,  neque  ad-  they  are  all  called  equally,  it  is  subject 
gnationis  jure  aliquis  prseferri  debeat  to  there  being  no  sui  heredes,  nor  any 
secundum  ea,  qun  tradidimus,  ez-  of  those  who  are  called  with  ihem^ 
ceptis  fratre  et  sorore  emancipatis,  nor  any  one  who  ought  to  be  preferred 
qui  ad  suocessionem  fratrum  vel  by  right  of  aanatio,  according  to  the 
sororum  vocantur,  qui  et  si  capite  principles  we  have  laid  down.  And  we 
deminuti  sunt,  tamen  prsBferuntur  must  notice  the  ezception  made  in  the 
ceteris  ulterioris  gradus  adgnatis.  case  of  an  emancipated  brother  and 
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sister  who  are  called  to  the  gaooessioii 
of  their  brothers  and  sisters ;  for,  al- 
though they  have  suffered  a  eapitU 
deminutio,  they  are  nevertheless  pre- 
ferred to  all  CLgruUi  of  a  more  remote 
degree. 

GALiii.  27,  29;  0.  ▼.  30.  4. 


Tit.  vn.    DE  SUCCESSIONE  LIBERTORUM. 

Nunc  de  libertorum  bonis  videa-  We  will  now  speak  of  succession 

mus.     Olim  itaque  licebat  liberto  to  freedmen.    A  freedman  might  for- 

patronum  suum  impune  testamento  merly,  with   impunity,  omit   in   his 

Srsterire :  nam  ita  demum  lex  duo-  testament  any  mention  of  his  patron, 

ecim  tabularum   ad   hereditatem  for  the  law  of  the  Twelve  Tables  called 

liberti  vocabat  patronum,  si  intesta-  the  patron    to  the  inheritance  only 

tus  mortuus  esset  libertus,  nullo  suo  when   the   freedman    died    intestate 

herede    relicto.     Itaque    intestato  without  leaving  any  «uiM^i€rM.   There- 

quoque  mortuo  liberto,  si  is  suum  fore,  though  he  had  died  intestate,  yet 

heredem  reliquisset,  nUiil  in  bonis  if  he  had  left  a  iuu8  heres,  the  patron 

ejus  patrono  juris  erat.   Etsiquidem  had  no  claim  upon  his  estate.    And, 

ex  naturalibus  liberis  aliquem  suum  certainly,  when  the  iuu8  heres  was  a 

heredem  reliquisset,  nulla  videbatur  natural  child   of   the   deceased,  the 

querela:    si    vero    adoptivus   filius  patron  had  no  cause  of  complaint; 

esset,  aperte  iniquum  eiut,  nihil  juris  but  when  the  auus  heres  was  only  an 

patrono  superesse.  adopted  son,  it  was  manifestly  unjust 

that  the  patron  should  have  no  clauD. 

Gal  uL  39,  40. 

The  law  of  the  Twelve  Tables  regulated  the  succession  to 
enfranchised  slaves  as  follows:  an  enfranchised  slave  had  no 
agnati,  for  he  belonged  to  no  civU  family ;  but  he  might  marry 
and  found  a  family  oi  his  own,  and  then  his  children  would  be  his 
8ui  heredes,  or  he  might  gain  sui  heredes  by  adoption.  If  he  died 
intestate,  his  8ui  heredes  succeeded  to  him  ;  and  in  default  of  sui 
heredes,  the  patron,  or,  if  the  patron  was  dead,  the  children  of 
the  patron,  took  the  place  of  agnati,  and  received  the  inheritance 
in  capita,  as  agnati  did.  The  enfranchised  slave  had,  however, 
full  power  to  make  a  testament,  and  might  pass  over  both  his  own 
sui  heredes  and  his  patron.  A  female  slave,  however,  if  emanci- 
pated, could  not  exclude  the  patron  from  her  inheritance ;  for  she 
could  have  no  sv/i  heredes,  being  a  woman ;  and  as  she  was  always, 
on  account  of  her  sex,  considered  under  the  tutela  of  her  patron, 
she  was  incapable  of  making  a  testament,  unless  with  the  consent 
of  her  patron.    (Ulp.  Beg.  29.  2 ;  Qai.  iil  43.) 

1.  Qua  de  causa  postea  prstoris  1.  This  unfairness  in  the  law  was 

edicto  hflBG  juris  iniquitas  emendata  therefore  afterwards  amended  by  the 

est.    Sive  enim  faciebat  testamen-  edict  of  the  prsetor.    Every  freedman 

tum  libertus,  jubebatur  ita  testari,  who  made  a  testament  was  commanded 

ut  patrono  partem  dimidiam  bon-  to  make  such  a  disposition  of  his  pro- 

orum  suorum  relinqueret :  et  si  aut  perty  as  to  leave  one  half  to  his  patron  ; 

nihil  aut  minus  partis  dimidise  re-  and,  if  the  testator  left  him  nothing, 

liquerat,    dabatur    patrono    contra  or  less  than  a  half,  then  the  possession 

tabukiB   testamenti  partis  dimidisB  of  half  was  given  to  the  patron  contra 
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bonoram  possessio.    Si  yero  intes-  tctfrnlas.    And  if  a  freednuui  died  in- 

tatns  moriebatxir,  suo  herede  relicto  testate,  leavinff  an  adopted  son  as  his 

filio  adoptivo,  dabator  sBque  patrono  iuua  heresy  stiU  the  possession  of  a  half 

contra  hnnc  suum  heredem  partis  was  given  to  the  patron.     But  t^e 

dimidisB  bonorum  possessio.    frod-  patron  was  excluded  by  the  natural 

esse  autem  liberto  solebant  ad  ex-  ohildren  of  a  freedman,  not  only  by 

dudendum  patronum  naturales  li-  those  in  his  power  at  the  time  of  his 

beri,  non  solum  quos  in  potestate  death,  but  by  those  children  also  who 

mortis  tempore  habebat,  sed  etiam  had   been  emancipated   or  given  in 

emancipati  et  in  adoptionem  dati,  adoption,  provided  that  they  were  in- 

si  modo   ex   aliqua  parte  heredes  stitnted  heirs  for  some  pajrt,  or,  in 

scripti  erant  aut    preeteriti   contra  case  they  were  omitted,  had  demanded 

tabulas  bonorum  possessionem  ex  the  possession  contra  iabulas,  under 

edicto    petierant:    nam   exheredati  the  prsBtorian  edict.    For  in  no  way 

nullo  modo  repellebant  patronum.  did  disinherited  children  exclude  the 

patron. 

Gai.  iii.  41. 

The  preetor  considered  it  hard  that  a  testament,  or  sui  heredes 
gained  by  adoption  or  b^  the  marriage  of  a  wife  in  manu,  should 
exclude  the  patron.  This  was  to  exclude  him  by  purely  voluntary- 
acts  of  the  freedman.  If  the  freedman  had  children  really  bom 
to  him,  that  constituted  a  good  reason  why  the  patron  should  be 
excluded,  and  in  this  case  the  preetor  did  not  interfera  It  is  to 
be  observed  that  the  praetor  left  the  law  as  it  was  if  it  was  a 
vatronat  or  a  female  oiild  of  the  patronus,  who  was  excluded  ; 
out  by  the  lex  Papia  Poppoea  (a.d.  9)  women  with  a  certain  num- 
ber 01  children  were  placed  on  a  level  with  men  in  this  respect. 
(Gai.  iii.  49 ;  Ulp.  Reg.  29.  6.) 


>^jgl. 

es 


2.    Postea   lege   Papia  adaucta  2.  But    afterwards   the   rights  of 

sunt    jura   patronorum,   qui   locu-  patrons,  who  had  wealthy  freedmen, 

letioreslibertos  habebant.   Gautum  were  enlarged  by  the  lez  Papxaj  which 

e%t  enim,  ut  ex  bonis  ejus,  qui  ses-  provided  that  the  patron  should  have 

tertiorum  centum  milium  patrimo-  one  equal  share  in  the  distribution  of 

nium  reliquerit  et  pauciores  quam  the  effects  of  his  freedman,  whether 

tres  liberos  habebat,  sive  is  testa-  dying  testate  or  intestate,  if  the  freed- 

mento  facto,  sive  intestato  mortuus  man  nad  left  a  patrimony  of  a  hundred 

erat,  viriUs  pars  patrono  deberetur.  thousand  sesterces,  and  fewer  than 

Itaque  cum  xmum  filium  filiamve  three  children.    Thus,  if  a  freedman 

heredem  reliquerit  libertus,  pennde  possessed  of  such  a  fortune  left  only 

pars  ^midia  patrono  debebatur,  ac  one  son  or  daughter  as  heir,  a  half  was. 

si  is  sine  ullo  mio  filiave  decessisset :  due  to  the  patron,  exactly  as  if  the  de- 

oum  duos  duasve  heredes  reliquerat,  ceased  had  died  testate,  without  hav- 

tertia  pars  debebatur  patrono :   si  ing  any  son  or  daughter.    But,  when 

tres  reuquerat,  repellebatur  patron-  there  were  two  heirs,  male  or  female^ 

us.  a  third  part  only  was  due  to  the  patron ; 

and,  when  there  were  three,  the  patron 
was  whoUy^xduded. 

Gai.  iii.  42. 

By  the  same  law,  freedwomen  having  four  children  were  so 
far  freed  from  the  jus  patronatus  that  the  patron  received  only 
an  equal  share.     (Ulp.  Reg,  xxix.  3 ;  Oai.  iii.  44.) 

8.  Sed  nostra  constitutio,  quam  3.  But  our  constitution,  published 

pro  omnium  notione  Gr»ca  lingua,    in  a  compendious  form,  and  in  th* 
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oompendioflo  iractata  habito,  oom-  Greek  language,  for  the  infomiation  of 
poeoimnB,  ita  hn juamodi  cansas  defi-  all  meiif  eflSkablished  the  f ollowiiig  mlea. 
nivit,  at  si  qmdemlibertns  vel  liberta  If  a  freedman  or  freedwoman  are  less 
minores  centenariis  sint,  id  est  miniis  than  eentenam,  Le.  when  their  fortune 
eeatam  anreis  habeant  substantiam  does  not  reach  a  hundred  aurei  (the 
^sic  enim  legis  Papice  summam  inter-  amount  at  which  we  estimated  the  sum 
j^retati  sumus,  ut  pro  mile  sestertiis  mentioned  in  the  lex  Papia^  counting 
unus  aureus  oomputetur),  nullum  one  aureiM  for  a  thousand  sesterces), 
locum  habeait  patronus  in  eorum  sue-  the  patron  shall  not  be  entitled  to  any 
cessionem,  si  tamen  testamentum  share  in  the  succession,  provided  the 
f ecerint.  Sin  autem  intestati  de-  deceased  has  made  a  testament.  But 
cesserint,  nullo  liberorum  relioto,  where  a  freed  man  or  woman  dies  in- 
tunc  patronatus  jus,  quod  erat  ex  testate,  and  without  children,  the  right 
lege  duodecim  tabularum,  integrum  of  patronage  is  maintained  undimi- 
reservavit.  Gum  vero  majores  cen-  nished,  and  is  as  it  formerly  was, 
tenariis  sint,  si  heredes  vel  bonorum  according  to  the  law  of  the  Twelve 
possessores  liberos  habeant  sive  Tables.  But  if  a  freed  person  leavei 
tmum  sive  plures  cujuscumque  sexus  more  than  a  himdred  aurei,  and  haa 
vel gradus,ad eos  sucoessionem  paren-  one  descendant  or  several,  whatever  be 
turn  deduximus,  omnibus  patronis  their  sex  or  degree,  as  his  heirs  or  the 
tma  cum  sua  progenie  semotis.  Sin  possessors  of  his  goods,  such  descend- 
autem  sine  liberis  decesserint,  si  ant  or  descendants  shall  succeed  their 
quidem  intestati,  ad  onmem  heredi-  ascendant  to  the  exclusion  of  the 
tatem  patronos  patronasque  vocavi-  patron  and  his  issue ;  but  if  he  dies 
mus:  si  vero  testamentum  quidem  without  children  and  intestate,  we 
fecerint,  patronos  autem  vel  patro-  have  called  the  patron  or  patroness 
nas  prseterierint,  cum  nullos  liberos  to  his  whole  inheritance.  If ,  nowever, 
haberent  vel  habentes  eos  exhere-  he  has  made  a  testament,  omitting  his 
•daverint,  vel  mater  sive  avus  mater-  patron  or  patroness,  and  has  left  no 
nus  eos  prseterierit,  ita  ut  non  pos-  children,  or  has  disinherited  them,  or 
«int  argui  inofficiosa  eorum  testa-  if  a  mother  or  maternal  granc^ther 
menta :  tunc  ex  nostra  constitutions  has  omitted  them,  so  however  that 
per  bonorum  possessionem  contra  suoh  testaments  cannot  be  attacked  as 
tabolas  non  dimidian,  ut  ante,  sed  inofficious,  then,  according  to  our  con- 
tertiam  partem  bonorum  liberti  stitution,  the  patron  or  pslroness  ^all 
consequantur,  vel  quod  deest  eis,  succeed  by  a  possession  contra  (a&uto, 
«x  constitutions  nostra  repleatur,  si  not  to  a  naif  as  formerly,  but  to  the 
quando  minus  tertia  parte  bonorum  third  part  of  the  estate  of  the  deceased 
«uorum  libertus  vel  liberta  eis  re-  freedman,  or  shall  have  any  deficiency 
liquerint,  ita  sine  onere,  ut  nee  made  up  in  case  the  freed  man  or 
liberis  liberti  libertseve  ex  ea  parte  woman  has  left  the  patron  or  patroness 
legata  vel  fideicommissa  prsstentur,  a  less  share  than  a  third  of  his  or  her 
«€^  ad  ooheredes  hoc  onus  redun-  estate.  But  this  third  part  shcdl  not 
daret ;  multis  aliis  casibus  a  nobis  be  subject  to  any  charge,  so  much  so 
in  prsefata  constitutions  oongregatis,  that  it  shall  not  fumi^  anything  to- 
ques necessarios  esse  ad  hujusmodi  wards  any  legacies  or  fidetcommisstif 
juris  dispositionem  perspeximus :  ut  even  though  given  for  the  benefit  of 
tarn  patroni  patronseque  quam  liberi  the  children  of  the  deceased ;  but  the 
•eorum  neo  non  qui  ex  transverse  whole  burden  shall  fall  exclusively  on 
latere  veniunt  usque  ad  quintum  the  co-heirs  of  the  patron.  In  the 
gradum  ad  sucoessionem  libertorum  same  constitution  we  have  collected 
vocentur,  sicut  ex  ea  constitutione  many  other  decisions  which  we  thought 
intellegendiun  est :  ut  si  eiusdem  necessary  to  settle  the  law  on  the  sub- 
patroni  vel  patronse  vel  duorum  ject.  Thus,  patrons  and  patronesses, 
duanim  pluriumve  sint  liberi,  qui  their  children  and  coUatenJ  relations, 
proximior  est,  ad  liberti  seu  libertee  so  far  as  the  fifth  degree,  are  caUed  to 
vocetur  successionem  et  in  capita,  the  succession  of  their  freedmen  and 
non  in  stirpes  dividatur  successio,  freedwomen,  as  may  be  seen  in  the 
eodem  modo  et  in  his,  qui  ex  constitution  itself.  And  if  there  be 
transverse  latere  veniunt,  servan-  several  children,  whether  of  one,  two, 
do.      PsBue  enim  consonantia  jura  or  more  patrons  or  patronesses,  the 
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ingenoitatis     et     libertinitatis    in    nearest  in  degree  is  called  to  the  snc- 
suoceBsionibuB  feoimus.  cession  of  the  freedman  or  freedwoman; 

and  the  estate  is  divided  in  capita  and 
not  in  stirpes.  It  is  the  same  with 
collaterals  ;  for  we  have  made  the  laws 
of  succession  as  regards  persons  free- 
bom  and  as  regards  enfranchised 
slaves  almost  the  same. 

C.  vL  4.  4. 

Doing  away  with  all  distinction  of  sex,  and  making  the  claim 
of  the  patrona  the  same  as  that  of  ihe  pair  onus,  and  tiie  position 
of  the  tiberta  the  same  as  that  of  the  lioertua,  Justinian  thus  regu- 
lates the  succession  ah  intestato :  first  come  the  children  of  the 
freedman,  whether  in  his  power  or  not,  or  even  if  bom  before  he 
was  enfranchised ;  then,  if  ne  has  no  children,  come  the  patron  and 
his  descendants ;  in  default  of  these,  the  collaterals  of  the  patron 
to  the  fifth  degree.  If  the  freedman  has  children,  he  can  make 
any  testament  he  pleases ;  if  he  has  not,  he  can  only  make  what 
testament  he  pleases  provided  his  fortune  is  less  than  one  hundred 
av/rei;  if  it  is  more,  he  must  leave  the  patron  one  unencumbered 
third,  or  the  law  wUl  give  this  third  contra  tahulaa. 

4.  Sed  hasc  de  his  libertinis  hodie  4.  What  we  have  said  relates  in 

dicenda  sunt,  qui  in  oivitatem  Boma-  these  days  to  freedmen  who  are  citizens 

nam  pervenerunt,  cum  nee  sunt  alii  of  Bome ;  for  there  are  now  no  others, 

liberti,  simul  et  dediticiis  et  Latinis  there  beingno  more  dediticii  or  Latini, 

Bublatis,  cum  Latinorum  legitims  And  the  Xatini  never  enjoyed  anv 

Buocessiones  nulls  penitus  erant,  qui  legal  right  of  succession ;  for  althougn 

licet  ut  liberi  vitam  suam  perage-  they  lived  as  free,  yet,  with  their  last 

bfluit,  attamen  ipso  ultimo  spiritu  breath,  they  lost  at  once  their  life  and 

simul    animam    atque    libertiatem  liberty :  and  their  goods,  like  those  of 

amittebant,  et  quasi  servorum  ita  slaves,  were  claimed  by  their  manu- 

bona  eorum  jure  quodammodo  pe-  mittor,  as  akindof|>ecii/n(m,by  virtue 

oulii  ex  lege  Junia  manumissores  of  the  ^xJumaiVordana.  It  was  after- 

detinebant     Postea  vero  senatus-  wards  provided  by  the  sencUusconsul- 

consulto   Largiano  cautum  fuerat,  turn  Largianwn,  that  the  children  of  a 

ut    hbm    manumissoris,    non  no-  manumittor,  not  disinherited  by  name, 

minatim  exheredati  facti,  eztraneis  should,  in  the  succession  to  the  goods 

heredibus  eorum  in  bonis  Latinorum  of  a  Latin,  be  preferred  to  any  strangers 

prseponerentur.    Quibus  supervenit  whom  a  manumittor  might  institute 

etiam  divi  Trajani  edictum,  quod  his  heirs.    The  edict  of  the  Emperor 

eundem  hominem,  si  invito  veligno-  Trajan  followed,  by  which,  if  a  slave, 

rante  patrono  ad  civitatem  venire  ez  either  a|ffainst  the  will  or  without  the 

beneficio  prinoipis  festinavit,  facie-  knowle^^  of  his  patron,  had  managed 

bat  vivum  quidem  civem  Bomanum,  to  obtain  Boman  citizenship  by  favour 

Latinum  autem  morientem.      Sed  of  the  emperor,  he  was  regaraed  as  a 

nostra  oonstitutione  propter  hujus-  Boman  citizen  during  his  life,  but  at 

modi  condioionum  vices  et  alias  dif  •  his  death  was  looked  on  as  a  Latin, 

ficultates  cum  ipsis  Latinis  etiam  But  we,  being  dissatisfied  with  the 

legem  Juniam  et  senatusconsultum  difficulties  attending  these  changes  of 

Largianum  et  edictum  divi  Trajani  condition,  have  thought  proper,  by  our 

in  perpetuum  dderi  censuimus,  ut  constitution,  for  ever  to  abolish  the 

omnes  liberti  civitate  Bomana  fm-  Latini,  and  with  them  the  lex  Junta, 

antur,  et  mirabiH  modo  quibusdam  the  senatusconsultum  Largianum,  and 

adjectionibus    ipsas    vias,    quae    in  the  edict  of  Trajan ;  so  that  all  freed* 

Latinitatem   duoebant,    ad    oivita-  men  whatever  become  citizens  of  Bome. 


802  LIB.  m.    TIT.  vnL 

tern   Bomanam   oapiendam   trans-    And  we  have  happily  oonirived,  by 
posuimns.  some  additional  di^>08ition8,  that  the 

Yerv  modes  used  to  confer  the  freedom 
of  Latins  have  now  become  modes  of 
conferring  Boman  citizenship. 

Gal  iii  66-58,  63-66,  71-73 ;  0.  viL  6. 

Dediticii  and  Latini  Junicmi.    See  Bk.  i.  Tit.  5.  3  and  note. 

SenaiusconatUto  Largiano.  This  aenatusconatbUum  was 
passed  in  the  time  of  Claudius  (a.d.  42),  and  in  the  consulate  of 
Lupus  and  Largua  (Oai.  iii.  63-67.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  successicm  of  a 
Latinua  Junianua  remained  if  they  were  disinherited  in  any 
other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  deatn  of  a  Latinua  exactly 
as  if  the  Latimua  had  never  become  a  citizen  by  imperial  rescript. 
(Gai.  iii.  72.) 


Trr.  Vra.    DE  ADSIGNATIONE  LIBERTORUM. 

In  smnma,  quod  ad  bona  liber-  Finally,  with  regard  to  the  goods 

tonmi,  admonendi  smnxis,  senatom  of  freedmen,  we  must  remember  that 

eensuisse,  at  qaamvis  ad  omnes  pa-  the  senate  has  enacted,  that  although 

troni  liberos,  qui  ejnsdem   graans  the  Roods  of  freedmen  belong  equally 

siat,  sequi^teor  bona  libertorum  per-  to  au  the  children  of  the  patron  who 

tineant,  tamen  liceret  parenti  uni  are  in  the  same  degree,  yet  an  ascend- 

ex  Hberis    adsignare   libertum,   ut  ant  mav  assign  a  freednuui  to  any  one 

post  mortem  ejus  solus  is  patronus  of  his  children,  so  that,  after  the  death 

habeatur,  qui  adsignatus  est,  et  ce-  of  the  ascendant,  the  child,  to  whom 

teri  liberi,  qui  ipsi  quoque  ad  eadem  the  freedman  was  assigned,  is  alone 

bona,  nulla  adsignatione  interveni-  considered  as  his  patron,  and  the  other 

ente,    pariter    aomitterentur,    nihil  children,  who  would  have  been  equally 

juris  in  his  bonis  habeant.     Sed  ita  admitted  had  there  been  no  assign- 

demum  pristinum  jus  recipiunt,  si  ment,  are    wholly  excluded.    But  if 

is,  cui  SMlsignatus    est,    decesserit,  the  child  to  whom  the  assignment  has 

Qullis  liberis  relictis.  been  made  dies    without  issue  they 

regain  their  former  right. 

D.  xxxviii.  4.  1.  pr. 

The  senate  enacted  this  by  the  conavMv/m  mentioned  in 
paragr.  3. 

1.  Nee  tantum  libertimi,  sed  1.  Not  only  a  freedman,  but  a 
etiam  libertam,  et  non  tantimi  filio  freedwoman  may  be  assigned,  and  not 
nepotive,  sed  etiam  filisB  neptive  ad-  only  to  a  son  or  grandson,  but  to  a 
signare  permittitur.  daughter  or  granddaughter. 

D.  xxxviii.  4.  1.  pr.,  and  4.  3. 1,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 

2.  Datur  autem  hsBC  adsignandi  2.  The  power  of  assigning  freed 
facultas  ei,  qui  duos  pluresve  uberos  persons  is  eiven  to  him  who  has  two 
in  potestate  habebit,  ut  eis,  quos  in    or  more  chfidren  in  his  power,  and  it 
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potestate  habet,  adsignare  ei  liber-  is  to  ohildren  in  his  power  that  a  la- 
tum libertamve  lioeat.  Unde  qxxm-  ther  may  assign  a  ireedman  or  ireed- 
rebatur,  si  emn,  oni  adsignaverit,  woman.  Hence  the  question  arose, 
postea  emanoipaverit,  num  evanes-  supposing  a  father  assigned  a  freed- 
cat  adsignatio  ?  Sed  plaouit,  evan-  man  to  his  son,  and  afterwuds  eman- 
esoere,  quod  et  Juliano  et  aliis  oipated  that  son,  whether  tiie  assign- 
plerisqu  evisum  est.  ment  would  be  destroyed.    It  has  been 

determined  that  it  is  destroyed ;  such 
was  the  opinion  of  Julian  and  of  most 
others. 

D.  zxxviiL  4.  1.  pr. 

The  8e7iatv£con8vJ,tv/m  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a  preference  to  particular 
heirs.  If  the  children  passed  out  of  the  power  of  the  patron,  they 
would  cease  to  be  heirs  of  the  freedman. 

3.  Nee  interest,  testamento  quis  3.  It  makes  no  difference,  whether 
adsignet  an  sine  testamento :  sed  the  assignment  of  a  freedman  be  made 
etiam  quibuscumque  verbis  hoc  pa-  by  testament,  or  without  a  testament, 
tronis  permittitur  facere  ex  ipso  ^d  patrons  may  make  it  in  any  terms 
senatusconsulto,  quod  Glaudismis  whatever,  by  virtue  of  a  «ena^u«con«u/- 
teniporibus  factum  est  Suillo  Bufo  turn  passed  in  the  time  of  Claudius,  in 
et  Ostorio  Scapula  consulibus.  the  consulship  of  Suillus  Bufus  and 

Ostorius  Scapula. 
D.  xxxviiL  4.  1.  pr.  and  3. 

The  date  of  this  senatuaconaultum  is  given  as  a.d.  45. 

Just  as  any  expression  of  the  wishes  of  a  patron  sufficed  to 
make  an  assignment,  so  any  expression  of  a  contrary  wish  sufficed 
to  revoke  it.  (D.  xxxviiL  4.  1.  4.)  The  mere  disinheriting  of  a 
child  did  not  revoke  a  previous  assignment    (D.  xxxviiL  4. 1.  6.) 


Tit.  IX.    DE  BONORUM  POSSESSIONIBUS. 

Jus  bonorum  possessionis  intro-  The  system  oibonofwnposaesHonea 
ductum  est  a  prstore  emendandi  was  introduced  by  the  ^rsBtors  as  an 
veteris  juris  gratia.  Nee  solum  in  amendment  of  the  ancient  law,  this 
intestatorum  hereditatibus  vetus  jus  amendment  being  made  with  regard  to 
eo  modo  prstor  emendavit,  sicut  the  inheritances  not  only  of  intestates, 
supra  dictiun  est,  sed  in  eorum  quo-  as  we  have  said  above,  but  of  those 
que,  qui,  testamento  facto,  decess-  also  who  die  after  making  a  testament, 
erint.  Nam  si  alienus  postumus  For  if  a  posthumous  stranger  was  in- 
heres fuerit  institutus,  quamvis  her-  stituted  heir,  although  he  could  not 
editatem  jure  civili  adire  non  pot-  enter  upon  the  inheritance  by  the  civil 
erat,  cimi  institutio  non  valebat,  law,  inasmuch  as  his  institution  would 
honorario  tamen  jure  bonorum  pos-  not  be  valid,  yet  by  the  prsBtorian  law 
sessor  efficiebatur,  videlicet  cum  a  he  might  be  made  the  possessor  of  the 
prsetore  adjuvabatur :  sed  hie  e  goods,  because  he  received  the  assist- 
nostra  constitutione  hodie  recte  he-  ance  of  the  prsBtor.  But  such  a  person 
res  instituitur,  quasi  et  jure  civili  may  now,  by  our  constitution,  be  le- 
non  incognitus.  gaily  instituted  heir  as  being  not  un- 
recognised even  by  the  civil  hkW, 

Gal  iL  242 ;  D.  L  L  71 ;  D.  xxxviiL  6. 1.  pr. 

The  jvs  civile  knew  of  no  other  mode  of  succession  than  that  of 
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those  who  were  strictly  heredes.  The  praetor  introdneed  a  new 
mode,  that  by  giving  possession  of  the  goods.  This  was,  in  its  ori- 
gin, merely  ilie  placing  of  the  person  best  entitled  in  at  least  tempo- 
rary possession  of  the  hereditas  incase  this  possession  was  dispated; 
and  then  the  praetor,  being  thns  called  on  to  admit  to  the  possession, 
in  process  of  time  regalated  this  admission  by  the  f  eelinc^  of  natural 
justice  which  it  was  part  of  his  province  to  entertain,  and  admitted, 
in  many  cases,  those  whose  blood  gave  a  daim,  in  preference  to 
those  whom  the  coarse  of  the  dvil  law  marked  out.  He  did  not, 
indeed,  admit  any  one  whom  the  law  expressly  rejected ;  for  the 
praetor  could  not  openly  violate  the  law ;  but  when  the  law  was 
silent,  the  praetor  took  advantage  of  this  sUenoe  to  admit  persons 
whom  the  law  passed  over.  (D.  xxxvii.  1. 12. 1.)  He  never  gave 
the  dominiwm  Q^wiritariwm  in  any  of  the  goods  of  the  inheritance, 
but  only  the  dorainiwm,  bonitarium  (see  Introd.  sec.  62),  ie.  he 
made  all  that  constituted  the  inheritance  a  part  of  Uie  goods  ('  in 
bonis ')  of  the  person  to  whom  he  gave  the  possession,  and  then 
usucapion  gave  this  person  the  legsd  ownership. 

The  constitution  referred  to  in  the  text  is  not  in  the  Code  we 
now  have. 

1.  Aliquandotamenneqneemen-  1.  uut  the  prntor  sometimeB  be- 

dandi    neqne   impugnancu    veteris  stows  the  possession  of  goods  with  a 

juris,  sed  magis  connrmandi  gratia  wish  not  to  amend  or  impugn  the  old 

poUicetnr   bonorom    possessionem,  law,  but  to  confirm  it;  for  he  also 

Nam  illis  qnoque,  qui  recte  facto  gives  possession  tecundum  ta6tt/a«  to 

testamento  heredes  instituti    sunt,  tiiose  who  are  appointed  heirs  bv  rega- 

dat  secundum  tabulas  bonorum  pos-  lar  testament.  He  also  calls  tui  neredes 

sessionem :  item  ab  intestate  suos  and  CLgnati  to  the  possession  of  the 

heredes  et  adgnatos  ad  bonorum  pos-  goods  of  intestates,  and  yet  the  inherit- 

sessionem  vocat :  sed  etremota  quo-  anoe  would  be  theirs  by  the  dvil  law, 

Sue  bonorum  possessione,  ad   eos  even  if  the  prsBtor  dia  not  give  the 

ereditas  pertinet  jure  civili.  possession  of  the  goods. 

Gal  iiL  34 ;  D.  xzzvii.  L  6.  1. 

The  person  to  whom  the  prsBtor  gave  the  b<moTv/m  po^eaaio 
could  make  use  of  the  interdict  (see  Introd.  sec.  107)  beginning 
with  the  words  '  Quorum  bonorum  * ;  and  as  this  was  the  readiest 
way  of  procuring  the  praetor's  aid  in  being  placed  in  possession,  the 
heir  might  be  gbd  to  adopt  it,  though  the  poaseasio  bo7U)rufn  did 
not  give  him,  as  it  did  others,  a  title  to  succeed,  which  he  would 
not  otherwise  have  had. 

In  cases  provided  for  by  the  edict  the  pnetor  gave  possession 
in  the  exercise  of  his  executive  authority  (possesaio  edictalia}.  If 
there  were  special  circumstances  in  the  case, the  praetor  would,  after 
hearing  opponents,  give  a  special  possession  (poaseaaio  decretalia} 
which  was  not  always  protected  by  the  interdict  Qw>riMn  bonorwm, 
but  might  be  protected  only  by  an  interdict  forbidding  forcible 
eviction.     (D.  xxxvii.  9.  1.  14 ;  xxxvii.  1.  3.  8  ;  xliii.  4.) 

2.  Quos  autem  prsetor  solus  vocat  2.  But  those  whom  the  pnetor  alone 

ad  hereditatem,  heredes  quidemipso    calls  to  an  inheritance,  do  not  in  law 
jure  non  fiunt  (nam  pnetor  heredem    become  heirs,  inasmucdi  as  the  pnetor 
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facere  non  potest :  per  legem  enim  cannot  make  an  heir,  for  heirs  are 
tantum  vel  similem  juris  constitn-  made  only  by  a  law,  or  by  what  has 
tionem  heredes  finnt,  veluti  per  the  effect  of  a  law,  as  a  senatuscanstU- 
senatnsoonsultmn  et  constitutiones  turn  or  an  imperial  constitution.  But 
principales) :  sed  cimi  eis  prstor  dat  when  the  pnetor  nves  any  persons  the 
bonorum  possessionem,  loco  here-  possession  of  gods,  tiiey  stand  in  the 
dum  constituuntur  et  vocantur  bon-  place  of  heirs,  and  are  called  the  pos- 
orum  possessores.  Adhuc  autem  sessors  of  the  goods.  The  praetor  has 
et  alios  complures    gradus  prsetor    also  devised  many  other  orders  of  per-  i 

fecit  in  bonorum  possessionibus  dan-    sons  to  whom  the  possession  of  goods       y. 
dis,  dxun  id  agebat,  ne  quis  sine    may  be  granted,  from  a  wish  to  insure      ^  ^. 
successore,  moriatur :  nam  angustis-    that  no  man  should  die  without  a  sue-  ^ 

simis  finibud  copstitutum  per  legem  cesser.  In  short,  the  rieht  of  succeed- 
duodeoim  tabularum  jug  percipien-  injgtolnheritances,  which  was  confined 
darum  hereditatum  prtstor  ex  bono  within  very  narrow  Hmits  by  the  law 
et^  cequo  dilatayit.  of  the  Twelve  Tables,  has  been  ex- 

tended by  the  pnetor  in  bonformity  to 
^  the  principles  of  justice  and  equity. 
Gai.  iii.  1^  fi6,  32,  33. 

3.  Sunt  autem  bonorum  posses-  3.  The  testamentary  possessions  of 
siones  ex  testamento  quidem  hsB.  goods  are  these.  First,  that  which  is 
Prima,  quae  prseteritis  liberis  datur  given  to  children  passed  over  in  the 
vocaturque  contra  tabulas.  Secunda,  testament ;  this  is  called  contra  tabu- 
quam  omnibus  jure  scriptis  heredi-  las.  Secondly,  that  which  the  praetor 
bus  pnetor  poUicetur  ideoque  voca-  promises  to  all  those  legally  instituted 
tur  secundum  tabulas.  Ev  cum  de  heirs,  and  is  therefore  oe^ed  possessio 
testamentis  prius  locutus  est,  ad  in-  secundum  tabulas.  After  having  spoken 
testates  transitum  fecit.  Et  primo  of  testaments,  he*  passes  on  to  intes- 
loco  suis  heredibus  et  his,  qui  ex  tacies  :  and  first  he  nves  the  possession 
edicto  prsetoris  stiis  connumeraijitur,  of  goods,  called  unde  liberi,  to  the  sui 
dat  bonorum  possessionem,  quse  vo-  heredes^  or  to  those  who  by  the  prse- 
catur  ui^de  liberi.  Secundo  legiti-  torian  edict  are  numbered  among  the 
mis  heredibus:  tertio  decem  per-  ^tit^recied,' secondly,  to  the  legal  heirs; 
sonis,  quas  extraneo  manumissori  thirdly,  to  the  ten  persons  who  were 
prseferebat  (sunt  fiutem  decem  per-  preferred  to  a  patron,  if  a  stranger ; 
sonse  hse  :  pater,  mater,  avus,  avia,  and  these  ten  persons  were,  a  father ; 
tam  paterni  quam  matemi,  item  a  mother ;  a  grandfather  or  grand- 
fihus,  filia,  nepos,  neptis,  tam  ex  mother,  paternal  or  maternal ;  a  son ; 
filio  quam  ex  fina,  frater,  soror,  sive  a  daughter ;  a  grandson  or  grand- 
consangtdnei  sive  uterini) :  quarto  daughter,  as  well  by  a  daughter  as  by 
cognatis  proxiaais :  quihto  tum  quem  a  son  ;  a  brother  or  sister,  either  by 
ex  familii^:  ''sexto  patrono  et  patronae  the  father  or  uterine.  Then,  fourthly, 
liberisque«orum  et  parentibus :  sep-  he  gives  the  possession  of  goods  to  the 
timo  viro  et  uxori :  octavo  cognatis  nearest  oognati  ;  fifthly,  *  tum  quem  ex 
manumissoris.  famUia,*  to  the  nearest  member  of  the 

family  of  the  patron ;  sixthly,  to  the 

Satron  or  patroness,  and  to  tiieir  chil- 
ren  and  ascendants ;  seventhly,  to  a 
husband  and  wife  ;  eighthly,  to  the 
cognati  of  the  manumittor. 

Gai.  ilL  26-30 ;  D.  xxxviiL  6. 1.  pr.  and  I. 

The  various  kinds  of  possessions  of  goods  may  be  divided  accord- 
ing as  they  were  testamentary  (ex  testamento)  or  ofc  intestato. 
Under  the  first  head  come  the  two  kinds  called  contra  taimlas  and 
secundum  tabulas, 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament.     It  was  also 
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given,  as  we  have  seen,  to  a  patron  passed  over.  (Tit.  7. 1.)  It 
was  not  given  against  the  testament  of  women,  as  they  had  no 
8ui  hereaea.    (D.  xxxvii.  4.  4.  2.) 

2.  The  possessio  secvmdwm  tabulae  was  given  not  only  when 
the  testament  was  in  due  form  and  valid,  but  also  when  it  would 
have  had  no  effect  according  to  the  civil  law.  The  praetor  gave 
the  possession  though  the  testament  was  defective  in  form,  as,  for 
instance,  if  it  contamed  no  farailioi  mancipatio  or  nuncupation. 
(Ulp.  Reg,  28.  6.  See  Bk.  il  Tit  17.  6.)  Tlie  prcetor,  again,  only 
required  that  the  testator  should  have  been  capable  of  making  a 
testament  at  the  time  he  made  it  and  at  his  death,  without  regard 
to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10. 6  note  ;  D.  xxxvii.  11. 
1.  8.)  He  permitted  the  institution  of  the  posthumous  child  of  a 
stranger  (see  Bk.  ii.  Tit.  20.  26),  and  would,  in  cases  where  a  gift 
was  conditional,  place  the  heir  or  legatee  in  possession  of  the  g^oods 
while  the  condition  was  pending,  and  remove  him  if  the  conmtion 
was  not  fulfilled.    (D.  xxxvii.  11.  5.  6.) 

The  poasesaio  secundum  tahulas  was  not  given  until  after  that 
contra  tabulas,  that  is,  not  until  it  was  ascertained  that  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.     (D.  xxxvii.  11.  2.  pr.) 

If  there  was  no  testament,  the  prsBtor  gave  the  possession  under 
one  of  the  following  heads :  Unde  liberi — Unde  Legitvmi — Unde 
decern  peraoTUB — Undejiognati — Tv/ra  quern  exfa/milia — Unde 
liberi  patroni  patronoeque  et  ^a/rentes  eorum — Unde  vir  et  uxor 
— Unde  cognati  manwmiaaoria,    (Ulp.  Beg,  xxviii.  7.) 

These  are  given  in  the  text  in  the  order  in  wMch  they  occurred 
in  the  edict ;  and  those  beginning  with  urwie  are  in  that  form,  bjr 
a  contraction  for  ea  pa/ra  edicti  unde  liberi  vocantur,  unde  leg%- 
timi  vocantur,  &c. 

Four  only  have  reference  to  the  succession  of  persons  of  free 
birth :  Unde  liberi,  unde  legitimi,  unde  cognati,  unde  vi/r  et  uxor. 
The  other  four  are  only  applicable  to  freedmen. 

1.  The  poaaeaaio  unde  liberi  was  given  to  the  aui  heredea  and 
those  called  with  them,  in  case  there  was  no  testament,  or  one 
wholly  inoperative.  If  there  was  a  testament  not  allowed  to 
operate,  the  poaaeaaio  would  be  that  contra  tabulaa, 

2.  That  unde  legitimi  was  given  to  all  those  who  would  be  the 
heirs  of  the  deceased  bv  law,  that  is,  to  those  summoned  to  the 
succession  by  the  law  of  the  Twelve  Tables,  and  those  placed  in 
the  same  rank  by  subsequent  legislation.  This  part  of  the  edict 
ran  thus : — Turn  quern  ei  heredem  eaae  oporteret,  ai  inteatatua 
mortiiua  eaaet,  (D.  xxxviii.  7.1.)  It  included  the  aui  heredea,  if 
they  did  not  apply  for,  or  even  if  they  had  refused,  the  poaaeaaio 
unde  liberi,  the  agnati,  those  placed  by  the  constitutions  in  the 
rank  of  agnati,  the  mother  under  the  aenatuaconavXtv/m  TertuU 
lianmn,  the  children  under  the  aenatuaconatdtv/m  Orphitianum, 
and  the  patron  and  his  children  as  the  heredea  legit%mi  of  their 
libertna. 
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3.  That  unde  decern  personce  was  given  to  the  ten  persons  men- 
tioned in  the  text  in  preference  to  a  stranger  who  might  have 
emancipated  a  free  person,  after  having  acquured  him  in  mancipio 
for  the  purpose  of  the  fictitious  sale  necessary  to  emancipation. 
This  emancipation  made  the  emancipator  the  patron,  and  gave 
him  rights  of  succession,  which  the  praetor  postponed  by  the  edict. 

4.  The  po88e88io  uride  cognati  created  a  new  class  of  persons 
interested  in  the  succession  by  ties  of  blood  which  gave  no  claim 
except  under  the  edict.  The  aui  heredea  and  legitimi,  if  they  had 
omitted  to  come  in  under  the  previous  parts  of  the  edict,  might 
come  in  as  cognati. 

5.  The  posaesaio  twmquem  exfa/milia  was  given  to  the  nearest 
member  of  the  familv  of  the  patron  (Ulp.  Reg.  28,  7)  in  default 
of  the  aui  heredea  taking  under  the  unde  liberi,  or  of  the  patron 
or  his  children  taking  under  the  unde  legiti/mi.  The  words 
seem  to  be  an  abridgment  of  part  of  the  edict,  '  turn  quern  ex 
familia  patroni  proximv/m  oportebit  vocaho  \  For  the  first  two 
words  is  read  sometimes  tanqumn,  and  this  reading,  which  derives 
some  support  from  the  paraphrase  of  Theophilus,  is  adopted  by 
Huschke  ;  but  tit/ra  queim  seems  most  in  keeping  with  the  usual 
phraseology  of  the  edict.     (D.  xxxviii.  7.  1.) 

6.  The  poaaeaaio  unde  liberi  patroni  patronceque  et  pa/rentes 
eorum  was  given  to  the  descendants  of  the  patron,  whether  they 
had  been  in  the  power  of  the  patron  or  not,  and  to  the  ascendants, 
whether  the  patron  had  been  m  their  power  or  not — thus  going  a 
step  beyond  the  last-mentioned  possession,  which  was  only  given 
to  a  person  in  the  family  of  the  patron.  This  is  as  probable  an 
account  as  any  of  the  use  of  this  and  the  last  poaaeaaio ;  but  so 
little  is  known  respecting  them,  that  we  cannot  be  certain  how 
they  were  applied. 

7.  The  poaaeaaio  v/nde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
married  person  succeeded  by  the^'tt^  civile  to  the  goods  of  another 
was  when  the  wife  passed  into  the  power  of  her  husband  by  in 
manum  conventio,  for  she  then  succeeded  as  his  daughter.  (Qai. 
iii.  3.)     The  husband  and  wife  succeeded  in  default  of  cognati. 

8.  The  poaaeaaio  unde  cognati  manv/miaaoria  was  ^ven  to  all 
the  blood  relations  of  the  patron.  In  the  posseasion  given  exclu- 
sively with  reference  to  the  goods  of  freedmen,  it  was  the  same  as 
with  those  given  alike  of  the  goods  of  free  persons  and  of  freed- 
men ;  any  one  who  might  have  applied  for  an  earlier  possession 
might,  if  he  failed  to  do  so,  apply  for  a  later  possession,  in  the 
terms  of  which  he  was  included.  Thus  the  quern  proximv/m 
might  apply  as  for  the  poaaeaaio  unde  liberi  patroni,  &c.,  and 
both  he  and  one  of  the  liberi  patroni  might  have  applied  for 
that  unde  cognati  manumiaaoria. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  and,  in  the 
times  of  the  later  emperors,  to  the  Jiacua.    CSi  Ttemo  ait,  ad  quern 
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(  bonoTum  possesaio  pertinere  possit^  aut  sit  quiderriy  aed  jus  suutti 
omiserity  populo  oona  deferuntv/r  ex  lege  Julia  caducaria.) 
(Ulp.  Reg.  28.  7.) 

4.  Sed  eas  quidem  prsBtoiia  in-  4.  Such  are  the  possessions  of  ^oods 
duxit  jorisdictio.  Nobis  tamen  nihil  introduced  by  the  praetor's  authority, 
incuriosum  prsetermissum  est,  sed  We  ourselves,  who  have  passed  over 
nostris  constitijitionibus  omnia  cor-  nothing  negligently,  but  have  wished 
rigentes,  contra  tabulas  quidem  et  to  amend  everything,  by  our  constitu- 
secundum  tabulas  bonorum  pos-  tions  have  admitted  as  indispensably  ne- 
sessiones  admisimus  utpote  neces-  cessary  the  possessions  of  goods  contra 
sarias  oonstitutas,  nee  non  ab  intes-  tabulas  sdidsetmndwn  tabulas,  sndBleo 
tato  unde  liberi  et  unde  legituni  the  possessions  a&tn^toto,cfi^edvH{2e 
bonorum  possessiones.  /Qusb  fM^tdm  liberi  and  unde  legitimi ;  but  with  a 
in  prsetoris  edicto  x[uinti:>  loco  poslm  kind  intention,  and  in  a  few  words,  we 
fuerat,  id  est  unde  decem  personsB,  have  shown  that  the  possession  called 
eam  pio  proposito  et  compendioso  unde  decern  persona,  which  held  the 
sermone  supervacuam  ostendimus :  fifth  place  in  the  pnetor's  edict,  is 
cum  enim  prsefata  bonorum  pos-  superfluous ;  for  ten  kinds  of  persons 
sessio  decem  personas  preeponebat  were  therein  preferred  to  a  patron  if  a 
extraneo  manumissori,  nos&a  con-  stranger  ;  but  by  our  constitution  on 
stitutio,  ->quam  de  emancipatione  the  subject  of  the  emancipation  of 
liberorum  fecimus,  oxnnibus  paren-  children,  parents  themselves  are  the 
tibus  eisdemque  manumissoribus  manumittors  of  their  children,  as  if 
contracta  fiducia  manumissionem  under  a  fiduciary  contract^  so  that  this 
facere  dedit,  ut  ipsa  manumissio  privilege  belongs  necessarilv  to  the 
eorum  hoc  in  se  hcibeat  privHegium  manumission  they  go  through,  and  the 
et  supervaoua  fiat  prwdicta  Don-  possession  uneie  aecem|7er«orus  is  now 
orum  possessio.  Sublata  igitur  prsB-  useless.  We  have  suppressed  it  there- 
fata  quinta  bonorum  possessione,  in  fore,  and,  putting  the  sixth  in  its 
gradum  ejus  sextam  antea  bonorum  place,  have  now  made  that  the  fifth,  ,  / 
possessionem  reduximus  et  quintam  by  which  the  prsBtor  gives  the  success  '"^ 
fecimus,  quam  preetor  proximis  cog-  sion  to  the  nearest  cognaii,  ;  /^ 
natis  pollicetur.  V^ 

C.  viii.  49.  6. 
See  Tit.  2.  8. 

5.  Cumque  antea  septimo  loco  5.  As  to  the  possession  twm  quern 
fuerat  bonorum  possessio  tum  quem  ex  fa/milia,  formerly  in  the  seventh 
ex  familia  et  octavo  unde  liberi  pa-  place,  and  the  possession  unde  liberi 
troni  patronseque  et  parentes  eorum,  patroni  patronteque  etparentes  eorum, 
utramque  per  oonstitutionem  nos-  in  the  eighth,  we  have  now  annulled 
tram  quam  de  jure  patronatus  feci-  them  both  by  our  constitution  con- 
mus,  penitus  vacua vimus:  cum  enim  ceming  the  right  of  patronage.  For 
ad  similitudinem  successionis  in-  having  made  the  successions  of  liber- 
genuorum  libertinorum  successiones  tini  like  those  of  ingenui,  except  that 
posuimus,  quas  usque  ad  quintum  we  have  limited  me  former  to  the 
tantummodo  gradum  coartavimus,  fifth  degree,  so  that  there  may  still 
ut  sit  aliqua  inter  ingenuos  et  libertos  remain  some  difference  between  them, 
differentia,  sufficiunt  eis  tam  contra  we  think  that  the  possessions  contra 
tabulas  bonorum  possessio  quam  tabtUas,  unde  legitimi,  andundecoanati 
imde  legitimi  et  unde  cognati,  ex  may  suffice  for  claimants  to  vinmcate 
quibus  possint  sua  jura  vindicare,  their  rights ;  all  the  subtle  and  intricate 
omni  scrupulositate  et  inextricabili  niceties  of  those  two  kinds  of  posses-  ^ 
errore  duarum  istarum  bonorum  sions,  tum  qu>em  ex  familia  eaid  unde 
possessionum  resoluta.  patroni,  being  done  away  with. 

The  possession  tum  quem  ex  familia  is  here  said  to  be  in  the 
seventh  place,  because  it  was  in  the  fifth  place  of  the  possessiones 
regarding  intestacies,  and  the  two  possessiones  regarding  testa- 
mentary successions  came  before. 
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6.  Aliam  vero  bonormn  posses-  6.  The  other  possession  of  goods, 
slonem,  qu8B  imde  vir  et  uxor  appel-  called  unde  vir  et  uxor,  which  hdd  the 
latiir  et  nono  loco  inter  veteres  bbn-  ninth  place  among  the  ancient  posses- 
orum  possessiones  posita  fuerat,  et  sions,  we  have  preserved  in  full  force, 
in  8U0  vigore  servavimus  et  altiore  and  have  given  it  a  higher  place, 
locOi  id  est  sexto,  earn  posuimus,  namely,  the  sixth.  The  tenth  of  the 
decima  veteri  bonorom  possessione,  ancient  possessions,  called  unde  cog- 
quee  erat  unde  cognati  manumis-  nati  manumissoris,  has  been  de- 
soris,  propter  causas  enarratas  mer-  servedly  abolished  for  reasons  already 
ito  sublata :  ut  sex  tantummodo  given  ;  and  there  now,  therefore,  re- 
bonorum  possessiones  ordinariee  main  in  force  only  six  ordinary  posses- 
permaneant  suo  vigore  pollentes.  sions  of  goods. 

7.  Septima  eas  secuta,  quam  7.  To  these  a  seventh  possession 
optima  raiione  prsetores  introdux-  has  been  added,  which  the  prstors 
erunt.  Novissime  enim  promittitur  have  most  properly  introduced.  For 
edicto  his  etiam  bonorum  possessio,  by  the  last  disposition  of  the  edict, 
quibus  ut  detur,  lege  vel  senatus-  possession  of  goods  is  promised  to  all 
consulto  vel  constitutione  compre-  those  to  whom  it  is  given  by  any 
hensum  est,  quam  neque  bonorum  law,  senatusconMUtum,  or  constitu- 
possessionibus,  qusB  ab  intestate  tion.  The  prsBtor  has  not  positively 
veniunt,  neque  eis,  qnm  ex  testa-  numbered  this  possession  of  goods 
mento  sunt,  praetor  stabili  jure  con-  either  with  the  possessions  of  the  goods 
numeravit,  sed  quasi  ultunum  et  of  intestates,  or  of  persons  who  have 
extraordinarium  auxilium,  prout  res  made  a  testament ;  but  has  given  it, 
eidgit,  acconunodavit  scilicet  his,  qui  according  to  the  exigence  of  the  case, 
ex  legibus,  senatusconsultis,  con-  as  the  last  and  extraordinary  resource 
stitutionibus  principum  ex  novo  of  those  who  are  called  to  tne  succes- 
jure  vel  ex  testamento  vel  ab  in-  sions  of  intestates,  or  under  a  testa- 
testato  veniunt.  ment  whether  by  a  law,  a  senaiuscon- 

x-^  'v^  8ultwn^  or,  in  later  times,  by  an  im- 

,,'  '  ^-     -^  perial  constitution. 

'  N    ~"  D.  xxxviii  14. 

The  difference  between  the  j>os8emo  quihusutdetv/r^  lege  vel 
eenattisconsulto  vel  constitutione  comprekensu/m,  eat,  or,  as  it  was 
sometimes  called,  the  poaaeasio  twm  quibua  ex  legibua  (Theoph. 
Paraphr.),  and  the  poaaeaaio  v/nde  legitimi,  was,  that  the  first  was 
given  when  the  law,  &a,  expressly  declared  that  the  possession  of 
^oods  was  to  be  given ;  the  latter  when  the  law,  &a,  gave  the 
liereditaa,  and  the  prsBtor  gave  the  poaaeaaio.  It  was,  for  instance, 
by  means  of  the  possession  uti  ex  legibua,  that  the  patron  took 
concurrently  with  the  children  of  the  liberivs,  by  vutue  of  the 
lex  Papia  Poppcea. 

8.  Cum  igitur  plures  species  sue-  8.  As  the  praetor  thus  introduced 
cessionum  pnetor  introduxisset  eas-  and  arranged  in  order  manv  kinds  of 
que  per  oroinem  disposuisset  et  in  successions,  and  as  in  each  rank  of 
imaquaque  specie  successionis  saepe  succession  persons  in  different  degrees 
plures  extent  dispari  gradu  personsa  :  of  relationsnip  might  often  be  found, 
ne  actiones  ore^torum  differrentur,  therefore  in  order  on  the  one  hand 
sedhaberent,  quos  convenirent,  et  ne  that  the  actions  of  creditors  might  not 
facile  in  possessionem  bonorum  de-  be  delayed,  but  there  might  be  a 
functi  mitterentur  et  eo  modo  sibi  proper  person  against  whom  to  bring 
eonsulerent,  ideo  petendsB  bonorum  them,  and  on  the  other  hand  that  the 
poBsessioni  certum  tempus  prsefini-  creditors  might  not  possess  themselves 
vit.  Liberis  itaque  et  parentibus  of  the  effects  of  the  deceased  too  easily, 
tam  naturalibus  quam  adoptivis  in  and  consult  solely  their  own  advantage, 
petenda  bonorum  possessione  anni  the  pnetor  fixed  a  certain  time  within 
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The  9pee%€$  9U€cemionm/m  eoireflpond  to  the  diflferent  pas- 
mssiones^ 

9.  Et  n  inftis  hoe  tempos  tibqmB  9l  And  if  anj  peraon  does  not  claim 
boDorum  puMiMiimi  m  nop  petierit,  poMesion  wittun  the  time  Ibnited,  the 
ejmdem  gndos  penonis  edcrescit :  poaBeaBOBaeenies  to  those  in  the  same 
Tel  si  nemo  ex  eo  lit,  deineeps  oet-  degiee  with  himself ;  and  if  there  are 
eris  promde  booorom  possr ■sinoem  noneof  tiiat  degree,  the  prwtor,  by  the 
ex  soooessorio  edicto  pcJfioetor,  ae  soocessory  edict,  gives  ikm  possession 
si  is,  qui  pneccdebat,  ex  eo  nmnero  to  the  socoeeding  degrees,  exactly  as 
non  esset.  Bed  si  qins  ita  ddatam  if  hewhopreeededhadnot  beeninthe 
sibi  bonoram  possessionem  repodi-  degree  in  which  he  was.  But  if  a  man 
STerit,  non  qaoasque  tempos  bon-  refoses  the  possession  of  goods  when  it 
Oram  possessioni  prsfinitom  excess-  is  thos  offisred  to  him,  thane  is  no  ne- 
eiit,  expectator,  sed  statim  eeteri  ex  oessity  to  wait  ontil  the  time  limited  is 
eodem  edicto  admittontor.  In  pe-  enqnred^  hot  the  others  in  soooession 
tenda  aotem  booorom  poescBoione  are  instantly  admitted  onder  the  same 
dies  utiles  singoli  consiaerantar.  edict.    In  reckoning  the  time  allowed 

for  Implications  for  the  possession  of 
goods,  only  those  days  which  are  utiles 
are  ooonted. 

D.  xxxviL  1.  3.  9 ;  D.  xxxviL  L  4.  5 ;  D.  xxxriiL  9.  L  6,  8,  10 ;  D.  xxxviii. 

15.2. 

10.  Sed  bene  anteriores  principes  10.  Former  emperors  have  wisely 
et  huic  causffi  provideront,  ne  quia  provided  that  no  person  need  trouble 
pro  petendo  bonorum  possessiones  himself  as  to  the  possession  of  goods 
curet,  sedi  quocumque  modo  si  ad-  in  the  way  of  making  an  express  de- 
mittentis  earn  indicium,  intra  statuta  mand  ;  for  if  he  has  in  any  manner 
tamen  tempora,  ostenderit,  plenum  signified  within  the  appointed  time 
habeat  earum  beneficium.  his  wish  to  accept  the  possession,  he 

shall  enjoy  the  full  benefit  of  the  pos> 
session  he  can  claim. 

C.  vi  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  subsequent 
to  the  person  entitled  to  the  possession  being  aware  of,  and  capable 
of  claiming,  his  right,  and  which  were  not  days  on  which  magis- 
trates did  not  transact  business  (dies  nefasti).  Demand  of  posses- 
sion was  to  be  made  before  a  magistrate,  that  is,  before  the  prestor 
in  the  city,  and  the  prceses  in  the  province  ;  for  the  possession  did 
not  devolve  by  course  of  law,  but  had  to  be  expressly  asked  for 
within  a  prescribed  time.  A  particular  formality  in  the  terms  of 
the  demand  was  held  necessary,  the  applicant  having  to  say  *  da 
mihi  banc  bonorv/m  possessionem '  (Theoph.  Paraphr.),  until  a 
constitution  of  the  Emperor  Constantius  (C.  vi.  9.  9)  permitted 
the  application  to  be  made  in  any  terms,  and  before  any  magis- 
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trate,  and  another  constitution  of  the  same  emperor  excused  those 
whom  ignorance  of  what  was  the  proper  cause,  or  whom  absence 
prevented  from  making  an  application.  (C.  vi.  9.  8.)  In  the  time 
of  Justinian  there  was  no  application  before  a  magistrate ;  any  act 
that  manifested  the  wish  to  have  the  possession  was  enough. 

Sometimes  the  possession  of  goods  was  said  to  be  given  sine  re, 
as  opposed  to  cum  re,  (Gai.  iii.  35-38 ;  Ulp.  Reg.  28.  13.)  The 
possession  might  be  claimed,  in  many  cases,  by  persons  who  were 
entitled  to  enter  on  the  inheritance  as  heirs  under  the  civil  law. 
If  these  persons  entered  on  the  inheritance  without  demanding 
possession  of  the  goods,  the  right  to  this  possession  devolved,  at 
the  expiration  of  the  time  in  which  they  might  have  claimed  it, 
to  the  next  class  entitled  to  it.  But  if  the  person  standing  next 
in  the  order  of  prsetorian  succession  demanded  the  possession  in 
such  a  case,  he  received  it,  but  only  sine  re,  i.e.  he  was  placed 
in  the  legal  position  of  possessor  of  the  goods,  but  did  not  really 
have  any  share  in  those  goods  which  formed  the  inheritance  of  the 
heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ab  intestato, 
as  treated  of  in  the  Institutes,  and  seen  the  system  prevailing 
when  the  Institutes  were  published,  this  is  the  most  natural  place 
to  notice  briefly  the  complete  change  introduced  by  the  118th  and 
127th  Novels,  which  were  issued  respectively  in  the  years  543  and 
547.  By  this  sweeping  change,  the  differencebetween  the  possemo 
bonorum  and  the  nereditaa,  and  that  between  agnati  and  cognati 
(except  in  the  case  of  arrogation),  were  entirely  suppressed,  and 
three  orders  of  succession  were  created  :  the  first,  that  of 
descendants ;  the  second,  that  of  ascendants  ;  the  third,  that  of 
collaterals.  (1.)  The  descendants  succeeded,  whether  emancipated 
or  not,  and  whether  adoptive  or  natural,  to  the  exclusion  of  all 
other  relations,  and  without  distinction  of  sex  or  degree.  When 
they  were  in  the  first  degree,  they  shared  the  inheritance  per 
capita ;  when  in  the  second,  they  shared  it  per  stirpes,  (2.)  If 
there  were  no  descendants,  the  succession  belonged  to  the 
ascendants,  except  that,  when  there  were  brothers  or  sisters  of 
the  whole  blood,  the  ascendants  shared  the  inheritance  with  them, 
each  person  who  had  a  claim  to  succeed  taking  an  equal  share. 
When  there  were  several  ascendants,  the  nearest  excluded  the 
more  remote  ;  if  two  or  more  ascendants  of  the  same  degree  were 
not  in  the  same  line,  that  is,  were  partly  in  the  paternal,  partly  in 
the  maternal  line,  then  the  ascendants  of  one  hne  took  one  half, 
and  the  ascendants  of  the  other  took  the  other  half,  although 
there  might  be  more  of  the  same  degree  in  one  line  than  in  the 
other.  (3.)  If  there  were  no  ascendants,  then  came,  first,  brothers 
and  sisters  of  the  whole  blood,  then  brothers  and  sisters  of  the 
half-blood,  no  distinction  being  made  between  consanguinei,  -ce, 
and  uterini,  -ce.  The  children  of  a  deceased  brother  or  sister  were 
allowed  to  represent  their  deceased  parent,  and  to  receive  the 
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share  that  parent  would  have  received ;  bat  the  gnmddiildren  of 
a  brother  or  sister  were  not  allowed  to  refMiesent  their  grandfather 
or  grandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded ;  if  there  were  several  in  Uie  simie  degree,  Uiey  shared 
Uie  inheritance  per  capUcL  Finally,  it  is  specially  {sovided  that 
Uiese  reforms  are  to  apply  only  to  those  persons  qui  cathol%C4B 
fidei  8U/rU. 


Trr.  X.    DE  ADQIHSITIONE  PER  ADROGATIONEM. 

Est  et  alierins  generis  per  univer-  There  is  also  another  kind  of  nni- 

sitatem  soccessio,  qxue  neqne  lege  versal  succession,  introduced  neither 

duodeeim  tabolarom  neqne  pnetoris  by  the  law  of  the  Twelve  Tables,  nor 

edictOt  sed  eo  jure,  qnod  consensu  by  the  edict  of  the  pnetor,  but  by  the 

receptum  est,  introducta  est.  law  which  rests  on  general  consent. 

Oai.  iiL  82. 

1.  Ecce  enim  cum  paterfamilias  1.  For  if  the  father  ^f  a  fomily 

sese  in  adroeationem  dat,  onmes  res  gives  himself  in  arrogation,  his  pro- 

ejus  corporflJes  et  incorporates  quae-  perty  corporeal  and  incorporeal,  and 

que  ei  debits  sunt,  adrogatori  ante  the  debts  due  to  him,  were  formerly 

quidem  pleno  jure  adquirebantur,  acquired  in  full  ownership  by  the  ano- 

exceptis  his,  qu»  per  capitis  deminu-  gator,  with  the  exception  only  of  those 

tionem  pereunt,  quales  sunt  opera-  things  which  were  lost  by  the  capitis 

rum  obligationes  et  jus  adgnationis.  demtnuiiOj  as  the  obligation  of  services 

XJsus    etenim  et    ususfructus  licet  and  the  rights  of  agnation.    Formerly, 

his  antea    connumerabantur,  atta-  use    and    usufruct    were    numbered 

men  capitis  deminutione  minima  eos  among  these,  but  one  of  our  constitu- 

tolli,  nostra  prohibuit  constitutio.  tions  prevents  their  extinction  by  the 

minima  deminutio, 

Gai.  iii.  83 ;  0.  iii.  33.  16. 

Gaius  remarks  that  the  property  of  the  wife  who  passed  in 
manium  viri  was  acquired  by  her  husband  exactly  as  fuUy  as  that 
of  the  paterfcumiliaa  was  by  the  person  who  arrogated  him .  Every- 
thing belonging  to  them  passed  to  the  husband  or  arrogator,  except 
only  those  things  which  were  ipso  facto  destroyed  by  the  change 
of  status ;  for  example,  services  which,  as  the  price  of  his  free- 
dom, the  freedman  bound  himself  by  oath  to  render  to  the  patron, 
operarv/m  obligationes,  were  due  to  him  personally,  and  were  no 
longer  due  if  the  patron  passed  into  the  power  of  another.  The 
ties  of  agnation  were  abo  lost  by  the  change  of  status,  as  the 
person  arrogated  passed  out  of  his  civil  family. 


2.  Nunc  autem  nos  eandem  ad- 
qnisitionem,  quae  per  adrogationem 
nebat,  co8u*tayimus  ad  similitudinem 
naturalium  parentum  :  nihil  etenim 
aliud  nisi  tantummodo  ususf^ructus 
tamnaturalibuspatribusqusun  adop- 
tivis  per  filiosfamilias  adquiritor  in 
his  reous,  quee  extrinsecus  filiis  ob- 
veniunt,  dominio  eis  integro  servato : 


2.  At  the  present  day  acquisitions 
by  arrogation  are  restrained  within  the 
same  limits  as  acquisitions  by  natural 
parents.  Neither  natural  nor  adoptive 
parents  now  acquire  anything  but  the 
usufruct  of  those  things  which  come 
to  their  children  from  any  extraneous 
source,  the  children  still  retaining  the 
dominium.    But,  if  an  arrogated  son 
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mortuo  autem  filio  adrogato  inadop-  dies  in  his  adoptive  family,  then  the 

tiva  familia  etiam  dominimn   ejns  property  also  will  pass  to  the  arrogator, 

ad  adrogatorem  transit,  nisi  super-  provided  there   exist  none  of    those 

sint  alise  persqpsB,  qusB  ex  nostra  persons  who,  by  our  constitution,  are 

oonstitutione    patrem    in  his,  qu£e  preferred  to  the  father  in  the  succes- 

adquiri  non  possunt,  antecedunt.  sion  of  those  things  which  cannot  be 

acquired  by  him. 

The  order  of  succession  fixed  by  later  emperors  and  Justinian 
to  the  goods  of  the  filitisfamilids  coming  to  him  from  his  mother, 
or  as  legacies,  rifts,  &c,  from  sources  other  than  the  father  (pecu- 
Hum  adventihum,  which  could  not  be  acquired  by  the  father,  but 
only  the  usufruct  of  which  passed  to  him),  was — 1.  His  children ; 
2.  His  brothers,  or  sisters ;  3.  His  ancestors,  the  father  taking 
before  the  grandfather.     (C.  vi.  61.  3.  4,  6  ;  C.  vi.  59.  11.) 

3.  Sed  ex  diverse  pro  eo,  quod  is  8.  On  the  other  hand,  an  arrogator 

debuit,  qui  se  in  adoptionem  dedit,  is  not  directly  bound  to  satisfy  the 
ipso  quidem  jure  adrogator  non  te-  debts  of  his  adopted  son,  but  he  may 
netur,  sed  nomine  filii  convenietur  be  sued  in  his  son's  name ;  and  if  he 
et,  si  noluerit  eum  defendere,  permit-  refuses  to  answer  for  his  son,  then  the 
titur  creditoribus  per  competentcs  creditors  may,  by  order  of  ihe  proper 
nostros  magistratus  bona,  qusB  ejus  magistrates,  seize  upon  and  sell  in  the 
cum  usufructu  futura  fuissent,  si  se  meuiner  prescribed  by  law  those  goods, 
aheno  juri  non  subjecisset,  possidere  of  which  the  usufruct,  as  well  as  the 
et  legitime  modo  ea  disponere.  property,  would   have    been   in   the 

debtor,  if  he  had  not  made  himself 
subject  to  the  power  of  another. 

Gai.  iiL  84. 

The  arrogator  succeeded  to  all  the  rights  of  action  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  was  in  the  position  of  a  father,  who  was  not  bound  by 
the  obligations  of  a  son.  Under  the  jiis  civile,  the  debts  them- 
selves were  extinguished  by  the  change  of  status  ;  but  the  prcetor 
made  the  property  of  the  arrogated  son  Answerable  for  them,  and 
creating  a  sort  of  restitutio  in  integrum  in  favour  of  the  creditor, 
gave  an  action  against  the  arrogated  as  if  the  capitis  minutio 
had  not  taken  place ;  and  then,  if  the  arrogator  did  not  guarantee 
the  creditors,  the  praetor  put  the  creditors  in  possession  of  the 
goods  brought  by  the  arrogated  to  the  arrogator,  with  leave  to 
sell  them.     (D.  iv.  5.  2.  1 ;  Gai.  iii.  84.) 


Tit.  XI.    DE  EO,  GUI  LIBERTATIS  GAUSA  BONA 

ADDIGUNTUR. 

Accessit  novus  casus  Buccessipnis  A  new  species  of  succession  has 

ex  const itutione  divi  MarcL  Nam  si  been  added  by  the  constitution  of  the 

hi,  qui  hbertatem  aoceperunt  a  domi-  Emperor  Marcus.    For,  if  those  slaves, 

no  in  testamento,  ex  quo  non  aditur  to  whom  freedom  has  been  given  by 

hereditas,  velint  bona    sibi    addici  the  testament  of  their  master,  under 

libertatiun    conservandarum  causa,  which  testament  no  one  will  accept  the 

audiimtur.      Et    ita    resoripto  divi  inheritance,  wish  that  the    property 
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Maroi  ad  Popilium  Bufom  contine-    should  be  adjudged  to  them,  in  order 
tur.  that  effect  may  be  given  to  the  dis- 

position for  their  enfranchisement, 
their  request  is  granted.  Such  is  the 
effect  of  a  rescript  addressed  by  the 
Emperor  Marcus  to  Popilius  Bufus. 

D.  xl.  4.  50.  pr.  and  1. 

If  no  heres  ex  teata/mento  accepted  the  inheritance,  it  devolved 
to  the  heredes  ab  inteatato,  and  if  no  heres  ab  inteatato  accepted 
it,  it  devolved  to  the  Jlscus ;  if  the  fiacus  would  not  accept  it,  the 
creditors  could  have  the  goods  of  the  deceased  sold  for  their  benefit. 
But  if  the  deceased  hadby  testament  or  codicil  given  freedom  to 
any  slaves,  then,  after  the  inheritance  had  been-  successively  re- 
jected by  the  heredea  ex  teatamento,  the  heredea  ab  inteatato,  and 
the  fiacua,  application  might  be  made  to  have  the  goods  given  up 
to  the  applicant  instead  oi  being  sold  by  the  creditors,  the  appli- 
cant undertaking  to  enfranchise  the  other  slaves  and  to  satisfy  the 
creditors,  and  then  the  applicant  became  the  bonorum  poaaeaaor, 
though  not  the  owner  of  all  the  property  of  the  deceased.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  liberty,  then  this  addictio 
could  not  take  place. 

Gains  makes  no  mention  of  this  mode  of  acquisition  per  uni- 
veraitatem ;  a  circumstance  used  to  fix  his  date,  as  showing  that 
he  wrote  before  the  time  when  Marcus  Aurelius  issued  the  rescript 
coDtained  in  the  next  paragraph. 

1.  Verba  rescripti  ita  se  habent :  1.  The  following  are  the  terms  of 

*  Si  Virginio  Valenti,  qui  testamento  the  rescript :  '  If  the  estate  of  Vir- 

suolibertatemquibusdamadscripsit,  ginius  Valens,  who  by  testament  has 

nemine  successore  ab  intestato  ex-  given  their  freedom  to  certain  slaves, 

istente,  in  ea  causa  bona  esse  coep-  must  necessaiily  be  sold,  there  being 

erunt,  ut  veniri  debeant :  is^  cujus  no  successor  ab  intestato,  then  the 

de  ea  re  notio  est,  aditus,  rationem  magistrate    who  has  the  cognisance 

desiderii  tui  habebit,  ut  libertatum  of   the  afihir  shall  upon  application 

tarn    earum,    qusB    directo,    quam  attend  to  your  request,  that,  for  the 

earum,  quse  per  speciem  fideicom-  setke  of  preserving  the  liberty  of  those 

missi  relictse  simt,  tuendarum  gratia  to  whom  it  was  given,  either  directly 

addicantur  tibi,  si  idonee  cremtori-  or  by  a  fideicom/missum,  the  estate  of 

bus  caveris  de  solido,  quod  cuique  the  deceased  may  be  adjudged  to  you, 

debetur,  solvendo.    Et  hi  quidem,  on  condition  that  you  give  good  se- 

quibus    directa    libertas    data    est,  curity    to    the    creditors    that    their 

perinde  liberi  erunt,  ac  si  hereditas  claims  shall  be  satisfied  in  full.    And 

adita  esset :  hi  autem,  quos  heres  all  those,  to  whom  freedom  was  given 

rogatus  est  manumittere,  a  te  liber-  directly,  shall  then  become  free,  ex- 

tatem  consequantur :  nisi  si  non  alia  actly  as  if  the  inheritance  had  been 

condicione    veUs  bona  tibi    addici,  entered  upon;   but  those  whom  the 

quam  ut  etiam  qui  directo  libertatem  heir  was  ordered  to  manumit  shall  ob- 

acceperunt,  tui  liberti  fiant ;    nam  tain   their    freedom  from  you  only ; 

huic  etiam  voluntati  tuee,  si  ii,  de  unless  you  wish  that  the  TOods  of  tJbe 

quorum  statu  agitur,    consentient,  deceased  should  be  adjudged  to  you 

auctoritatem  nostram  accommoda-  on  no  other  condition  than  that  those 

mus.      Et    ne    hujus    rescriptionis  slaves  also  who  received  their  liberty 

nostrae  emolumentum  aha  ratione  directly  by  testament  shall    become 

irritum  fiat,  si  fiscus  bona  agnoscere  your  &eedmen  ;  for  if  those  who  are 
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voluerit,  et  hi,  qui  rebus  nostris  to  receive  their  freedom  agree  to  this, 
attendunt,  scient,  oommodo  pecn-  we  are  willing  that  your  wishes  in  this 
niario  preeferendflun  libertatis  cau-  respect  shall  be  complied  with.  And, 
sam  et  ita  bona  cogenda,  ut  libertas  lest  the  benefit  of  this  our  rescript 
his  saJva  sit,  qui  eam  adipisci  potu-  should  be  lost  in  another  way,  namely 
erunt,  si  hereditas  ex  testamento  by  the  property  being  seized  on  behalf 
adita  esset.'  of  the  imperial  treasury,  be  it  known 

to  the  officers  of  our  revenue,  that 
the  gift  of  liberty  is  to  be  attended  to 
more  than  our  pecuniary  advantage ; 
and  seizure  shall  be  made  of  the  pro- 

gerty  in  such  a  way  as  to  preserve  the 
'eedom  of  those  who  would  have  been 
in  a  situation  to  obtain  it,  had  the 
inheritance  been  entered  on  under  the 
testament.' 

D.  xl.  5.  2,  and  6.  4,  8, 11.  12,  17. 

By  a  constitution  of  Oordian,  it  was  declared  that  the  rescript 
of  Marcus  Aurelius  extended  to  cases  in  which  a  stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction. 
(C.  vii.  2.  6.) 

When  the  inheritance  was  not  rejected,  but  accepted  by  the 
heredea  ab  intestato  or  by  the  fiscvs,  the  fiscua,  so  far  as  regards 
the  enfranchisement  of  the  slaves,  was  placed  by  the  latter  part 
of  this  rescript  in  a  different  position  from  that  which  was  occu- 
pied by  the  heredes  db  intestato ;  whichever  accepted  it,  the  ad- 
dictio  could  not  take  place,  but  ihefisciia  was  ordered  to  fulfil  the 
wishes  of  the  deceased,  while  the  heredes  ab  intestato  were  at 
liberty  to  disregard  them. 

2.  Hoc  rescripto  subventum  est  2.  This  rescript  is  meant  to  favour 

et  libertatibus  et  defunctis,  ne  bona  both  the  gift  of  liberty  and  also  the 
eorum  a  creditoribus  possideantur  deceased  testator,  whose  effects  it  pre- 
et  veneant.  Certe  si  fuerint  ex  hac  vents  being  seized  and  sold  by  credi- 
causa  bona  addicta,  cessat  bonorum  tors  :  for,  of  course,  when  goods  are 
venditio ;  extitit  enim  defunct!  de-  thus  adjudged,  in  order  that  liberty 
fensor,  et  quidem  idoneus,  qui  de  may  be  preserved,  there  cannot  be  a 
sohdo  creditoribus  cavet.  sale  by  creditors,  for  there  is  some  one 

to  answer  for  the  deceased,  and  very 
efficiently,  as  he  gives  security  to  the 
creditors  for  the  full  satisfaction  of 
their  claims. 
8.  Imprimis  hoc  rescriptum  to-  3.  This  rescript  is  applicable  when- 

tiens  locum  habet,  quotiens  testa-  ever  freedom  is  conferred  by  testa- 
mento libertates  datse  sunt.  Quid  ment.  But  what  if  a  master  dies 
ergo,  si  quis  intestatus  decedens  co-  intestate,  having  bequeathed  freedom 
dicillis  libertates  dederit  neque  adita  to  his  slaves  by  codicils,  and  the  in- 
sit  ab  intestato  hereditas?  Favor  heritance  ab  intestato  is  not  entered 
constitutionis  debet  locum  habere,  upon  ?  The  benefit  of  the  constitution 
Certe  si  testatns  decedat  et  oodicillis  shall  extend  to  this  case  ;  of  course, 
dederit  libertatem,  competere  eam,  if  the  deceased  dies  testate,  freedom 
nemini  dubium  est.  given  by  codicils  is  effectual. 

D.  xL  5.  2. 

4.  Tunc  constitution!  locum  esse,  4.  The  words  of  the  constitution 

verba  ostendunt,  cum  nemo  succea-  show,  that  it  applies  oidy  when  there 
sor  ab  intestato  existat.  Ergoquam-    is  no  successor  ab  intestato.    There- 
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diu  incertmn  sit,  ntruin  existat  an  fore,  as  long  as  it  remains  doubtful 
non,  cessabit  constitutio  :  si  certum  whether  there  is  or  is  not  a  successor, 
esse  coeperit,  neminem  eztare,  tunc  the  constitution  is  not  applicable  ;  but 
erit  constitutioni  locus.  when  it  is  certain  that  no  one  will 

enter  upon  the    succession,   it    then 

takes  effect. 

D.  xl.  5.  4.  pr. 

5.  Si  is,  qui  in  integrum  resti-  5.  If  a  person  who  has  a  right  to 

tui  potest,  abstinuit  se  ab  heredi-  be  placed  again  in  exactly  tiie  position 
tate  an,  quamvis  potest  in  integrum  he  once  held  should  abstain  from  tak- 
restitui,  potest  aomitti  constitutio  ?  ing  the  inheritance,  is  the  constitution 
Ea  debet  addictio  bonorum  fieri,  here  applicable,  although  he  may  pos- 
Quid  ergo,  si  post  addictionem  sibly  be  restored  to  his  former  position? 
libertatum  conseryandarum  causa  Here,  too,  an  adjudication  of  ihe  goods 
f actam  in  integrum  sit  restitutus  ?  may  be  made.  What,  then,  ^  after 
Utique  non  erit  dicendum  revocari  an  adjudication  has  been  made  for  the 
libertates,  quse  semel  oompetierunt.     sake  of  preserving  liberty,  the  heir  is 

restored  to  his  former  position  ?  The 
answer  will  be  that  gifts  of  liberty  are 
not  to  be  held  to  be  revoked  which 
have  once  been  established. 

D.  xl.  5.  4.  1,  2. 

The  case  contemplated  is  that  of  a  minor  under  25  years,  who 
was  her 68  ab  inteatato.  If  he  had  accepted  the  inheritance  at  once, 
he  would  have  taken  it  without  any  of  the  burdens,  such  as  gifts 
of  liberty,  with  which  it  was  charged  by  the  testament,  which  had 
become  of  no  effect.  But  if  he  reiused  to  accept  it,  and  the  slaves 
were  enfranchised  by  addiction  being  granted,  then  when  the  minor 
attained  the  age  of  25,  and  was  entitled  to  the  restitutio  in  integ- 
miriy  was  the  freedom  gained  by  the  slaves  to  be  revoked  ?  Jus- 
tinian says  undoubtedly  not.  The  inheritance  would  be  restored 
to  the  minor,  but  liberty  once  given  could  not  be  taken  away  again. 


6.  Heec  constitutio  libertatum 
tuendarum  causa  introducta  est: 
ergo  si  libertates  nullse  sint  datee, 
cessat  constitutio.  Quid  ergo,  si 
vivus  dedit  libertates  vel  mortis 
causa  et,  ne  de  hoc  quasratur,  utrum 
in  fraudem  creditorum  an  non  fac- 
tum sit,  idcirco  velint  addici  sibi 
bona,  an  audiendi  sunt  ?  Et  magis 
est,  ut  audiri  debeant,  etsi  deficiant 
verba  constitutionis. 


6.  This  constitution  was  intended 
to  make  gifts  of  liberty  effectual ;  and, 
therefore,  when  no  such  gifts  are 
made,  the  constitution  is  not  applic- 
able. Suppose  then  a  master  has 
given  freeaom  to  his  slaves  by  a  dona- 
tion either  inter  vivos  or  mortis  causa^ 
and,  to  prevent  any  question  arising 
whether  the  creditors  have  been  de- 
frauded, the  slaves  intended  to  be  en- 
franchised should  petition  that  the 
goods  of  the  deceased  may  be  adjudged 
to  them  ;  is  this  to  be  allowed  ?  ^d 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  constitu- 
tion is  silent  on  the  point. 


See  Bk.  i.  Tit.  6. 


7.  Sed    cum    multas    divisiones  7.  Perceiving  that  the  constitution 

ejusmodi  constitutioni  deesse  per-  was  deficient  in  many  respects,  we 

speximuB,  lata  est  a  nobis  plenissima  have  published  a  very  complete  con- 

constitutio,  in  quam  multse  species  stitution,  containing  many  provisions, 

collatse  sunt,  quibus  jus  hujusmodi  which  complete  the  legislation  on  this 


LIB.  in.   TIT.  xn.  317 

successionis  plenissimum  est  effec-  kind  of  succession,  and  which  may  be 
tnm,  quas  ex  ipsa  lectione  oonsidtu-  easily  learned  by  reading  the  constitu- 
tionis  potest  quis  cognoscere.  tion  itself. 

0.  vii.  2.  15. 

The  chief  changes  made  by  this  constitution  were — 1.  That 
even  if  the  ^oods  had  been  sold  by  the  creditors,  the  addictio  might 
still  be  made  within  a  year  Jrom  the  sale,  which  was  rescinded  on 
the  applicant  guaranteeing  the  creditors ;  2.  That  the  addictio 
might  be  made  if  the  applicant  offered  a  composition  satisfactory 
to  the  creditors,  instead  of  payment  in  full ;  3.  That  some  only  of 
the  slaves  need  be  enfranchised  if  the  property  did  not  admit 
of  all  being  enfranchised ;  and  4.  That  while,  if  several  persons, 
having  an  equal  right  to  apply,  asked  for  an  addictio,  they 
became  joint  possessors  of  the  goods ;  if  they  applied  one  after 
the  other,  the  first  applicant  was  preferred. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATIS,  QUiE  FIE- 
BANT  PER  BONORXJM  VENDITIONEM  ET  EX 
SENATUSCONSULTO  CLAUDIANO 

Erant  ante  praBdictam  success!-  There  were  formerly  other  kinds  of 

onem  olim  et  aliee  per  universitatem  imiversal  succession  prior  to  that  of 

successiones.      QuaUs    fuerat    bon-  which *we  have  just  spoken ;  such  was 

orum  emptio,  qu8B  de  bonis  debitoris  the  emptio  honorum  which  with  nmn- 

vendendis  per  multas  ambages  fuerat  berless  formalities  was  established  for 

introducta  et  tunc  locum  habebat,  the  sale  of  the  goods  of  debtors.     It 

quando    judioia   ordinaria    in    usu  continued  while  the  judicia  ordinaria 

raerunt :    sed    cum    eztraordinariis  were  in  use ;  but  afterwards,  when  the 

judiciis  posteritas  usa  est,  ideo  cum  judicia  extraordiruma  were  adopted, 

ipsis  ordinGuiis  judiciis  etiam  bon-  the  sale  of  goods  passed  away  with  the 

orum  venditiones  ezspiraverunt  et  judicia  ordinaries.    Creditors  can  now 

tantummodo      creditoribus      datur  do  no  more  than  possess  themselves 

officio    judicis    bona   possidere   et,  of  the  goods  of  their  debtors  by  order 

prout  eis  utile  visum  fuerit,  ea  dis-  of  a  judge,  and  dispose  of  them  as 

ponere,  quod  ex  latioribus  digest-  they  think  proper.    The  subject  will 

orum  hbris  perfectius  apparebit.  be  found  treated  of  more  at  length  in 

the  larger  work  of  the  Digest. 

Gai.  iii.  77-81 ;  D.  xlii  5  ;  0.  vii.  72.  9. 


This  bonorum  eTnptioper  univeraitateTn,  one  of  the  prsstorian 
modes  of  execution  (see  Introd.  sec.  108),  was  a  transfer  of  the 
entire  property  of  the  debtor  to  the  person  who,  in  consideration  of 
receiving  it,  would  undertake  to  pay  the  largest  proportion  of  the 
claims  of  the  creditora.  The  creditors  might  apply  for  permission 
to  have  the  goods  sold  in  this  way,  not  omy  when  the  aebtor  was 
dead,  but  (1)  when  he  fraudulently  hid  himself,  so  that  he  could  not 
be  summoned  before  the  magistrate ;  or  (2)  when  he  was  absent, 
and  no  one  appeared  to  defend  his  cause ;  or  (3)  if,  after  having 
been  condemned,  he  did  not  satisfy  the  claims  of  the  creditors 
within  the  time  allowed  by  law ;  or  (4)  if  he  had  made  a  ceaaio 
bonorv/m,  ie.  had  himself  abandoned  all  his  property  to  his  credi- 
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tors,  as  he  was  allowed  to  do  by  Uie  lex  Julia.  (Gal  iii.  78.) 
The  venditio  bonorum  was  held  to  cany  wiUi  it  the  infamy  of  Uie 
debtor.  The  creditors  were  first  placed  by  thefH^torin  possessioii 
of  the  property,  rei  aervandcd  cavsa^  and  Uie  intended  sale  was 
announced  by  advertisement  (proscriptio).  Una  po88e8Bi<m  was 
continued  during  thirty  days  if  the  debtor  was  alive,  and  during 
fifteen  if  he  was  dead.  The  jH^tor  tiien  summoned  a  meeting  of 
the  creditors,  at  which  Uiey  chose  one  of  their  own  body  to  conduct 
the  business  for  them,  called  the  magister.  Ten  or  five  days  there- 
after, according  as  ti^e  debtor  was  alive  or  dead,  tiie  conditions 
of  sale  were  fixed  under  the  supervision  of  the  jH^tor  {mJblicatio). 
After  a  further  delay  of  twenty  or  ten  days,  Uie  goods  were  put 
up  to  public  auction,  and,  Uie  offer  of  the  highest  bidder  having 
been  accepted,  Uie  praetor  made  the  addictioy  by  which  the  goods 
of  the  debtor,  though  not  the  Quiritarian  ownerahip  in  them,  were 
transferred  to  the  oov^ynim  emptor,  who  stepped  into  the  place 
of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the  debtor 
might  have  sued  or  b^  sued.  (Thsoph.  Pa/r. ;  Gai.  iii.  79,  80.) 
Judiciu  ordinaria,  extraordinaria.  (See  Introd.  sec.  109.) 
The  process  under  Uie  judicia  extraordinaria,  which  is  re- 
ferred to  in  the  text,  was  termed  diatrctctio  bonoru/nt.  The 
creditors — or  some  of  them,  time  being  allowed  for  others  to  come 
in  (C.  vii.  72.  10.  pr.) — were  placed  in  possession  of  the  goods 
generally  of  the  debtor,  and  then  Uie  goods  were  sold,  not  in 
block  to  one  purchaser,  but  separately  to  separate  purchasers,  as 
occasion  offered.    (See  D.  xxviL  10.  5.) 

1.    Erat  et  ex  senatasconsnlto  L  There  was  also,  by  virtue  of.  the 

Claudiano  miserabilis  per  nniversi-  ienahucenndtum  CJouduHitim,  an- 
tatem  adquisitio,  cum  Ubera  znulier  other  most  wretched  method  of  ao- 
eervili  amore  bacchata  ipsam  liber-  quisition  per  univenUatem ;  when  a 
tatem  per  senatusconsmtum  amit-  freewoman  indulged  her  passion  for 
tebat  et  cum  libertate  substantiam :  a  slave,  and  lost  her  freedom  under 
quod  indignum  nostris  temporibus  this  ienahueentultufnf  and  with  her 
•esse  existimantes,  et  a  nostra  oivi-  freedom  her  estate.  This  was,  in  our 
tate  deleri  et  non  insert  nostris  opinion,  unworthy  of  our  ace,  and 
digestis  concessimus.  we    have   therefore    abolished   it    in 

our   empire,  and  forbidden  it  to  be 
inserted  in  our  Digest. 

Gai.  L  84,  91,  160;  C.  viii.  24. 

There  could  be  no  marriage  between  a  slave  and  a  free  person. 
If,  therefore,  a  woman  bom  free  lived  with  a  slave  in  coTUvhemio, 
this  was  thought  so  disgraceful  to  her,  that  if  the  master  of  the 
slave  complained  by  three  denunciations  of  her  conduct,  a  magis- 
terial decree  subjected  her  to  the  punishment  mentioned  in  the 
text,  and  she  and  her  property  passed  to  the  owner  of  the  slave. 
The  strong  expression,  '  aervili  amore  bacchata^*  must  not  be 
taken  as  indicating  anything  more  than  cohabitation  with  a  slave. 
If  the  woman  was  a  freedwoman  who  thus  lived  with  a  slave,  she 
became  again  the  slave  of  her  patron,  if  he  had  not  known  of,  and 
assented  to,  her  conduct,  and  the  slave  of  the  master  of  the  slave 
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with  whom  she  lived,  if  the  patron  had  been  aware  of  how  she 
was  living.  (Paul.  Sent,  2.  21 ;  Gai.  i  84-86,  91, 160 ;  ?ee  also 
Tacit.  Anrial.  xii.  53.)  The  date  of  the  senatiiaconsultv/in 
Claudianum  is  a.d.  52. 


Tit.  XIII.    DE  OBUGATIONIBUS. 

Nunc  transeamus  ad  obligationes.  Let  us  now  pass  to  obligations.    An 

Obligatio   est  juris  vinculum,  quo  obligation  is  a  tie  of  law,  by  which  we 

necessitate    adstringimur    alicujus  are  so  constrained  that  of  necessity 

solvendsB     rei,    secundum    nostrse  we  must  render  something  according 

civitatis  jura.  to  the  laws  of  our  state. 

D.  xUv.  7.  3.  pr. 

1.  Omnium  autem  obligationum  1.  The  principal  division  of  all 
summa  divisio  in  duo  genera  dedu-  obligations  is  into  two  kinds,  for  they 
citur :  namque  aut  civues  sunt  aut  are  civU  or  prsBtorian.  Civil  obliga- 
preetoriee.  Civiles  sunt,  qusB  aut  legi-  tions  are  those  constituted  by  the  laws, 
bus  constitutflB  aut  certe  jure  civili  or,  at  least,  recognised  by  the  civil 
comprobatfB  sunt.  Preetoris  sunt,  law.  Praetorian  obligations  are  those 
quas  praetor  ex  sua  jurisdictione  which  the  prsBtor  has  established  by 
constitiiit,  quae  etiam  honorariae  his  own  autnority ;  they  cure  abo  called 
vocantur.  honorary. 

D.  xliv.  7.  62.  pr.  6,  6. 

2.  Sequens  divisio  in  quattuor  2.  A  further  division  separates  them 
species  deducitur  :  aut  enim  ex  con-  into  four  kinds,  for  they  arise  ex  con- 
tractu  sunt  aut  quasi  ex  contractu  trcictu  or  qwui  ex  eontrtictUj  ex  mcUe- 
aut  ex  maJeficio  aut  quasi  ex  male-  ficio  or  qwui  ex  mcUeficio.  Let  us  first 
ficio.  Prius  est,  ut  de  his,  quae  ex  treat  of  those  which  arise  from  a  con- 
contractu  sunt,  d^spiciamus.  Harum  tract :  which  again  are  divided  into  four 
aeque  quattuor  species  sunt :  aut  kinds  accordinj^  as  they  are  formed 
enim  re  contrahimtur  aut  verbis  re,  verhi9j  littena,  or  oantenHL  Let  us 
aut  litteris  aut  consensu.  De  quibus  examine  each  kind  separately, 
singulis  dispiciamus. 

Gal  iii  88,  89 ;  D.  xliv.  7.  1.  pr.  and  L 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
rights  over  things,  and  of  the  modes  in  which  they  are  acquired, 
we  now  pass  to  rights  against  particular  persons,  jttre  inpersona/m, 
expressed  very  inaccurately  in  later  Latin  by  the  term  jv/ra  ad  rem. 
These  rights  are  those  wluch  we  have  against  some  one  or  more 
particular  persons,  as  opposed  to  the  general  rights,  such  as  that 
of  having  tiie  secure  enjoyment  of  our  property,  which  we  have 
against  all  mankind.     (See  Introd.  sec.  61.) 

Obligations  are  placed  in  the  Institutes  between  the  subject  of 
things  and  the  subject  of  actions  ;  and  as  in  Bk  i  (Tit.  2.  12)  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things 
and  actions,  it  has  been  questioned  whether  obligations  are  meant 
to  be  included  under  things  or  actions.  Theophilus  understood 
them  to  be  included  under  actions,  as  we  see  oy  his  paraphrase 
on  this  Title,  and  on  the  sixth  Title  of  the  Fourth  Book ;  but  it 
is  evident  that  Qaius,  from  whom  Justinian  borrows  the  arrange- 
ment, meant  obligations  to  come  under  the  discussion  of  res: 
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otherwise,  as  Savigny  remarks  (System  des  heut  rom.  Rechts, 
Bk.  ii.  ch.  1),  we  must  consider  the  part  specially  relating  to 
actions  as  a  subsidiary  part  of  the  portion  commencing  with 
obligations,  which  is  contradicted  by  the  mode  in  which  Gaius 
treats  of  the  subject  of  actions.  The  subject  of  obligations  does 
not  properly  fall  under  either  res  or  actionea,  and  it  was  from 
feeling  this  that  Gaius  placed  it  between  the  two,  although  his 
division  of  law  obliged  him  to  rank  it  under  one  or  the  other.  He 
could  not,  consistently  with  this  division,  place  obligations  in  his 
system  according  to  their  nature,  and  he  preferred  to  consider 
them  with  reference  to  their  ultimate  result  (res)  rather  than 
with  reference  to  the  mode  by  which  the  law  secured  this  result 
(actio).  The  incorrectness  of  such  a  mode  of  treating  obligations, 
and  the  inaccuracy  of  the  expression  jus  ad  rem,  are  evident 
when  we  consider  that  the  actio  did  not  really  give  the  res  which 
was  the  subject  of  the  obligation,  but  only  a  pecuniary  equivalent. 

The  remainder  of  this  Book  and  the  first  five  Titles  of  the 
Fourth  Book  must  be  taken  together  as  treating  of  obligations,  the 
remainder  of  this  Book  being  mainly  devoted  to  one  head  of  obliga- 
tions, those  arising  from  contract.  As  a  preliminary  to  the  general 
study  of  the  part  of  the  Institutes  treating  of  obli£;ations,  and 
specially  to  the  study  of  contracts,  it  will  be  convement  here  to 
take  a  preliminary  survey  of  some  points  to  which  constant  refer- 
ence is  made  in  the  discussion  of  subsequent  details. 

These  points  are:  1.  The  meaning  of  the  term  obligatio.  2. 
The  sources  of  obligations.  3.  The  obligations  which  arise  from 
contract,  and  their  recognised  heads.  4.  Innominate  contracts, 
pacts,  natural  obligations.  5.  Culpa.  6.  Interest  7.  The  actions 
by  which  obligations,  and  especially  contracts,  were  enforced. 

1.  The  Meaning  of  the  Term,  Obligatio. — Obligatio,  as  the 
text  in  the  initial  paragraph  tells  us,  is  a  *  tie  of  law  by  which  we 
are  so  constrained  that  of  necessity  we  must  render  something 
according  to  the  laws  of  our  state,'  ie.  the  rules  of  eitherthe  strict 
ci\'il  law  or  the  praetorian  law.  It  was  because  it  could  be  enforced 
by  an  action  that  the  tie  was  binding  on  the  person  bound,  debitor 
(debitor  intellegatur  is  a  quo  invito  exigi  pecunia  potest,  D.  L  16. 
108),  in  favour  of  the  creditor,  thase  words  debitor  and  creditor 
being  used  in  a  general  sense,  in  Roman  law,  for  the  person  bound 
and  the  person  profiting  by  the  tie.  That  which  the  debtor  is 
thus  bound  to  render  is  in  the  text  expressed  by  the  general 
word  solvere ;  and  this  general  term  includes  three  kinds  of  such 
rendering — dare,  facere,  prcestare.  Dare  meant  to  give  either  the 
property  in  a  thing,  as  in  the  contract  of  stipulatio,  or  only  the 
possession  of  it,  as  in  the  case  of  the  seller  in  the  contract  of  sale  ; 
facere,  to  do  something,  as,  for  example,  the  mandatary  or  agent 
had  to  do  what  he  had  undertaken  to  do  ;  and  proestaret  to  make 
good,  as  the  person  guilty  of  negligence  hsid  prcestare  culpatn,  to 
make  good  his  fault.  These  three  terms,  however,  were  not  kept 
distinct,  facere  and  prcestare  being  constantly  used  in  the  sense 
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of  dare.  In  every  case,  however,  it  was  a  sum  of  money  that 
was  the  real  thing  that  the  debtor  was  forced  to  give,  as  the  remedy 
for  every  breach  of  contract  was  put  into  the  shape  of  a  pecuniary 
equivalent,  unless  the  debtor  could  and  did  execute  his  contract 
under  compulsion. 

Obligatio  is  thus  properly  the  tie  between  creditor  and  debtor ; 
but  it  is  also  used  to  express  the  right  thus  gained  (D.  xii.  2.  9.  3), 
the  duty  thus  owed  (15. 1.  16.  21),  and  also  one  mode  by  which 
such  a  tie  is  created,  being  used  as  equivalent  to  contractvs, 
(D.  V.  1.  20.) 

2.  The  Sources  of  Obligations, — The  two  main  sources  of  obli- 
gations are  contracts  and  delicts :  the  debtor  is  boimd  by  having 
undertaken  to  be  bound,  or  he  has  done  an  injury  and  has  to  make 
good  his  wrong.  Contracts  are  the  principal  subject  of  the  re- 
mainder of  this  Book,  and  delicts  of  the  first  Titles  of  the  Fourth 
Book.  But  there  were  obligations  which  arose  in  a  manner  very 
similar  to  that  from  which  contracts  sprang,  a  state  of  facts  having 
arisen  by  which  the  debtor  was  placed  in  very  much  the  position 
in  whichhe  would  have  been  had  hecontracted — obligationes  quasi 
ex  contractu,  treated  of  in  the  27th  Title  of  this  Book ;  and  there 
were  obligations  which  arose  from  wrongs  being  done,  which  did 
not  fall  within  the  special  list  of  delicts  known  to  Roman  law — 
obligationes  quasi  ex  delicto,  treated  of  in  Title  5  of  the  Fourth 
Book.  The  sources  of  obligations  in  the  Institutes  are  thus  four  ; 
while  Qaius  says  (iii.  88),  omnis  obligatio  vel  ex  contractu  nas- 
citur,  vel  ex  delicto,  and  adds  in  a  passage  given  in  the  Digest  (xliv. 
7. 1.  pr. ),  autproprio  quodamjwre  ex  va/nis  causarumf^uris,  i.e. 
by  obligations  qv^asi  ex  contractu  and  quasi  ex  delicto. 

3.  Contracts. — A  contract  is  a  species  of  agreement,  the  accord 
of  two  wills,  conventio,  pactum;  and  in  an  agreement  there  is  first 
of  all  the  pollicitatio,  the  offer  made  by  one  party,  and  then  the 
acceptance  by  the  other.  When  this  accord  of  wills  is  such  that 
the  law  adds  a  third  element,  the  vinculv/m  jv/ris,  or  obligation, 
we  have  a  contract.  (D.  1.  12.  3.  pr.)  But  in  order  that  this  third 
element  should  be  added,  it  was,  according  to  the  strict  theory  of 
Roman  law,  necessary  that  the  accord  of  wills  should  have  been 
expressed  in  a  particular  manner.  In  the  old  times  of  Roman  law, 
the  nexum,  the  form  of  conveyance  by  the  scales  and  the  copper, 
was  the  chief  and,  perhaps,  the  only  form  of  contract  recognised, 
and  the  use  of  this  form  continued  to  be  necessary  to  pass  res 
rriancipi.  (See  Introd.  sec.  59.)  Possibly  stipulations  also  dated 
from  the  earliest  time  of  Roman  law  (Hunter,  364-8),  but  at  any 
rate  there  were  gradually  recognised  in  Roman  law  the  follow- 
ing forms  by  which  contracts  could  be  made :  1.  Verbis,  by  the 
stipulation.  2.  Litteris,  by  entry  in  a  ledger.  3.  Then,  without 
any  special  form  being  gone  through,  contracts  were  recognised 
when  made  re,  by  the  simple  delivery  of  a  thing  in  one  of  four 
ways,  mutuum,  commodatum,  depositwm,  pignus.  And,  lastly, 
4.  In  four  cases  contracts  were  recognised  as  arising  immediately 
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out  of  the  consent  of  the  parties :  sale,  letting  on  hire,  partner- 
ship, mandatum.  There  were  thus  ten  recognised  heads  of  con- 
tract. The  Institutes,  following  Gaius,  treat  first  of  contracts  re, 
although  this  is  out  of  the  historical  order,  then  the  formal  con- 
tracts verbis  and  Utteria,  and  lastly  the  formless  contracts  co7W67isu. 
It  may  be  observed  that  contracts  re  may  in  one  way  be  classed 
with  contracts  verbis  and  litteria,  and  opposed  to  the  consensual 
contracts  ;  for  in  contracts  re  there  is  something,  i.e.  the  delivery 
of  the  thing,  as  in  contracts  verbis  and  litteria  there  is  something, 
i.e.  the  use  of  a  form,  beyond  the  mere  consent. 

By  an  obligation  the  debtor  is  bound  to  the  creditor ;  but  an 
obligation  might  either  be  such  as  to  bind  one  party,  the  debtor, 
and  not  the  other,  the  creditor  (unilateral  contracts),  or  it  might 
be  such  that  each  party  was  in  turn  debtor  and  creditor  (bilateral 
contracts).  Contracts  made  verbis  and  litteris  were  unilateral. 
Among  contracts  made  re,  the  contract  of  rautuum  was  unilateral. 
The  contracts  of  commodatum,  depositwm,  and  pignus  were  so 
far  bilateral  that  the  person  to  whom  the  thing  was  delivered  mi^ht 
recover  extraordinary  outlay  incurred  in  preserving  or  maintaining 
the  thing,  or  caused  by  the  fault  of  the  other  person  to  the  contract. 
It  was  much  in  the  same  sense  that  the  consensual  contract  of  man- 
datum  was  bilateral.  The  other  three  consensual  contracts  were 
always  bilateral.  An  essential  feature  of  the  three  contracts,  com- 
raodatum,  depositum,  and  mandatum^  was  that  they  were  always 
gratuitous.  Contracts  again  may  be  regarded  as  they  are  executed 
or  executory — that  is  according  as  something  must  have  been  done 
in  accomplishment  of  the  contract  at  the  time  of  making  it,  or  as 
the  liabilities  of  both  parties  might  be  altogether  prospective. 
Contracts  re  belong  to  the  former  head ;  contracts  verbis  and  con- 
sensu to  the  latter.  Contracts  litteris  were,  properly,  executed,  but 
were  so  used  as  to  be  executory. 

4.  Innominate  Contracts. — When  an  agreement  did  not  take 
the  shape  of  any  of  the  ten  forms  of  contract  recognised  in  the  civil 
law  (it  will  be  remembered  that  the  heads  re  and  conseTisu  have 
each  four  subdivisions),  it  was,  strictly  speaking,  not  a  contract  at 
all,  but  if  one  party  to  it  had  executed  it,  the  pwetor  would  force 
the  other  party  to  execute  it  also.  These  contracts,  as  having  no 
special  name,  have  been  termed  contractus  innominati,  and  as  the 
contract  sprang  into  existence  by  a  thing  having  been doneor given, 
by  the  fact,  that  is,  of  the  contract  being  already  executed  by  one 
party  to  it,  these  contractus  innominati  may  be  looked  on  as 
belonging  more  immediately  to  the  head  of  contracts  made  re. 
Paulus  (D.  xix.  5.  5.  pr.)  thus  sums  up  the  heads  of  the  cases  in 
which  such  contracts  might  arise  :  *  Aut  do  tibiut  des,  aut  do  ut 
faciaSy  aut  forcio  ut  des,  aut  fa/no  ut  facias\  I  give  something 
to  you  in  such  a  way  that  by  the  fact  of  my  gift  (re)  you  are  bound 
to  give  something  to  me,  or  I  give  so  that  you  are  bound  to  do 
something  for  me,  or  I  do  something  for  you  so  that  you  are  bound 
to  give  me  something,  or  I  do  something  for  you  so  that  you  are 
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bound  to  do  something  for  me.  Contracts  of  this  sort  would  be 
enforced  by  an  actio  in  factum  prcescriptis  verbis,  by  one,  that  is, 
in  which  the  formula  would  be  arranged  to  meet  the  circumstances 
of  this  particular  case  (in  factum),  a  short  statement  of  these 
circumstances  being  placed  in  the  demonstratio  (prceacriptis 
verbis). 

Pacts. — An  agreement,  pactum.,  not  coming  under  the  ten 
heads  of  contract,  nor  binding  as  an  innominate  contract  by  having 
been  executed  on  one  side,  was,  as  a  general  rule,  a  nudum  pactum; 
that  is,  it  could  not  be  enforced  by  an  action.  But  such  an  agree- 
ment might  be  used  as  the  basis  of  an  exception.  (See  Bk.  iv. 
Tit.  13.)  Nuda  pactio  obligationem  non  parit,  sed  parit  ex- 
ceptionem,  (D.  ii.  14.  7.  4.)  There  were,  nowever,  some  pacts 
to  which  an  action  was  attached,  either  by  express  enactment, 
pacta  legitimaj  such  as,  after  the  time  of  Justmian,  the  agree- 
ment to  give  (Bk.  ii.  Tit.  7.  2),  or  by  the  praetors  (pacta  prcetoria), 
such  as  the  pactum,  constitutce  pecunice,  an  agreement  by  which 
a  person  agreed  to  pay  what  he  already  owed.  (Bk.  iv.  Tit.  6.  9.) 
Pacta  might  also  be  added  (adjecta)  as  subsidiary  to  a  main 
obligation. 

Natural  Obligations. — There  were  certain  ties  to  which  no 
action  was  attached,  but  which  still  were  not  without  a  recognised 
legal  force,  because  of  the  moral  claim  to  recognition  they  involved. 
They  were  called  natural  obligations.  As  for  example,  if  an  agree- 
ment was  made  between  a  pafer/amiims  and  any  one  in  his  power, 
this  was  not  an  obligation  that  could  be  legally  enforced,  but  the 
parties  were  bound  by  a  tie  which  the  jurists  ascribed  to  the  sphere 
of  the  lex  naturce  or  jus  gentium.  Is  natura  debet  quem  jure 
gentium  dare  oportet,  cujusfldem,  secuti  swraus.  (D.  1. 17. 84. 1.) 
The  principal  effects  of  natural  obligations  were,  that  if  money 
was  paid  m  pursuance  of  them  it  could  not  be  sued  for  back 
(D.  xii.  6.  19.  pr.),  and  they  could  be  made  the  subject  of  a  set-oft 
in  an  action  brought  to  enforce  a  legal  obligation :  etiam  quod 
natura  debetur  venit  in  compensation^m.  (D.  xvi.  2.  6.)  Pacts 
probably  were  considered  to  produce  always  a  natural  obligation ; 
but  a  natural  obligation  might  arise  in  cases  where  there  was  no 
pact,  no  agreement,  for  example,  of  persons  able  to  contract,  as,  if 
a  thing  was  due  from  a  slave,  the  slave  could  not  bind  himself,  but 
after  he  became  free,  the  thing  was  due  by  a  natural  obligation 
(D.  xliv.  7.  14),  and  a  suretyship  could  be  created  to  give  eSect 
to  it.     (Tit.  20.  1.) 

5.  Culpa,  dolus,  diligentia. — One  of  the  varying  features  in 
obligations  which  it  is  of  considerable  importance  to  notice  is  the 
amount  of  responsibility  thrown  on  one  or  both  of  the  parties  to  it. 

If  one  person  who  was  bound  to  another  by  acontract,  designedly 
subjected  him  to  harm  or  loss  (dam,num)  with  respect  to  anything 
included  in  the  contract,  the  wrongdoer,  in  inflicting  this  wilful 
injury,  was  said  to  be  guilty  of  dolus ;  if  he  was  the  means  of  an 
injury  not-designed  being  inflicted,  then,  unless  the  da/mnum,  was 
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the  result  of  unavoidable  accident,  he  was  said  to  be  guilty  of  cuZpti. 
The  technical  term  for  being  responsible  for  malidons  injury  or  a 
fault  was  dolum,  culpam  prceatare.  Every  contract  bound  all 
parties  dolum  prcestare,  and  a  special  agreement  that  the  parties 
should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.)  Culpa  would 
naturally  admit  of  d^rees.  The  fault  might  be  one  which  any 
man  in  his  senses  wouM  have  scrupled  to  commit,  and  it  was  then 
termed  IcUa  cvXpa  {lata  culpa  est  nimia  negligentia^  id  est^  non 
intellegere  quod  omnea  intellegunt;  D.  L  16.  213.  2) ;  and  lata 
culpa  was  treated  as  approaching  nearly  to  dolus,  as  such  extreme 
negligence  must  generally  be  due  to  design.  Or  it  might  consist  in 
falling  short  of  the  high^  standard  of  carefulness  to  avoid  injury 
that  could  be  found ;  such,  for  instance,  as  the  carefulness  employ^ 
in  the  management  of  affairs  by  a  person  who  would  deserve  to  be 
called  bonus  paterfamilias,  and  me  culpa  was  then  termed  levis 
or  levissima.  Or,  again,  it  might  consist  in  idling  short  of  the 
care  which  the  person  guilty  of  the  culpa  was  accustomed  to  bestow 
on  his  own  affairs,  in  this  last  ease  we  no  longer  measure  by  an 
absolute  standard,  but  a  relative  one ;  what  is  culpa  in  one  man  is 
not  in  another,  and  modem  writers  have  therefore  spoken  of  it  as 
being  culpa  levis  in  concreto,  i.e.  as  seen  in  and  measured  by  the 
particular  individual,  opposed  to  the  culpa  levis  in  ahstra^to,  ie. 
estimated  by  the  absolute  standard  of  the  diligence  which  a  person 
of  the  utmost  care  would  exhibit. 

If  we  measure  the  degrees  of  responsibility  which  under  various 
circumstances  those  bound  by  an  obligation  will  incur,  we  may 
speak  either  of  the  fault  for  which  they  will  be  held  responsible,  or 
of  the  degree  of  negligence  which  this  fault  implies,  or  of  the  de- 
gree of  diligence  that  is  exacted  from  them.  These  are  only  differ- 
ent modes  of  talking  of  the  same  thing.  If  the  circumstances 
are  such  that  the  person  bound  by  the  obligation  undergoes  a  slight 
degree  of  responsibility,  we  may  say  that  he  will  be  responsible  for 
a  grave  fault  (lata  culpa),  not  for  a  slight  one  (culpa  letris),  that 
the  negligence  for  which  he  will  be  responsible  must  be  gross, 
craasa,  or  that  the  diligence  he  has  to  show  is  of  the  second,  not  of 
the  first,  of  the  two  orders  to  be  mentioned  immediately.  It  is  in 
the  language  of  diligence  that  the  Roman  jurists  generally  calculate 
the  amount  of  responsibility.  They  make  two  orders  oi  diligence, 
the  higher,  thAt  of  the  bonus  paterfamiliaSy  exacta  diligentiaf  and 
the  lower,  that  shown  by  the  person  spoken  of  in  tne  conduct 
of  his  own  affairs,  quanta  in  suis  rebus  diligentia ;  and  these 
two  orders  of  diligence  are  brought  into  harmony  with  the  three 
divisions  of  culpa  (lata,  levis,  and  levis  in  concreto)  in  this  way. 
(1)  A  person  responsible  for  culpa  levis  in  abstracto  has  to  show 
the  diligence  of  a  bonus  paterfamilias,  (2)  A  person  who  is  only 
responsible  for  lata  culpa  is  not  to  be  held  liable  until  it  is  shown 
that  ho  has  not  used  as  much  care  as  he  does  habitually  about  his 
own  things.  A  person  who  is  responsible  for  culpa  levis  in  con- 
crete has  to  show  that  he  has  used  as  much  care  as  he  does  about 
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his  own  things,  i.e.  in  this  case  the  burden  of  proof  is  on  him.  In 
each  case  the  standard  is  the  care  which  the  person  sought  to  be 
made  liable  takes  about  his  own  things.  All  responsibility  for 
culpa  is  thus  set  under  two  heads  of  diligence,  and  in  the  same  way 
there  are  two  corresponding  heads  of  negligence  ;  and  negligence 
has  a  distinguishing  mark  added  to  it  in  the  term  crassa,  as 
opposed  to  slight  (minima),  when  it  is  meant  that  the  person 
spoken  of  has  not  used  in  the  case  in  question  the  care  he  habit- 
ually employs  in  matters  that  affect  him. 

The  higher  degree  of  diligence,  that  of  a  bonus  paterfamiliaSy 
was  required,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  need  not  be  cras8a,or,  in  other  words,  the  culpa  causing 
liability  might  be  letria  and  levis  in  ahsPracto,  in  the  following  set 
of  cases :  1.  Where  the  person  responsible  got  the  benefit  of  a 
contract,  as,  for  example,  when  he  borrowed  a  thing  for  his  own 
use  (commodatum).  2.  When  both  parties  were  interested  in  the 
obligation  being  carried  out,  but  there  was  no  joint  interest  in  the 
thing,  as,  for  example,  mortgagor  and  mortgagee  (Tit.  14.  4), 
vendor  and  vendee  (D.  xviii.  6.  3),  letter  and  hirer  (D.  xix.  2.  25. 
7).     3.  In  case  of  agents  (negotiorum  geatores)  (Tit.  27.  1). 

Only  the  lower  degree  of  diligence,  that  quanta  in  suis  rebus, 
was  required,  or,  in  other  words,  the  negligence  from  which  liability 
would  arise  must  be  crassa,  or,  in  other  words,  the  culpa  causing 
liability  might  be  lata  or  levis  in  c(yncreto,  in  the  following  cases : 
1.  When  the  other  person  to  the  contract  got  the  benefit  from  it, 
as  in  a  contract  of  deposit,  the  depositary  is  only  liable  for  crassa 
negligentia,  and  it  must  be  provea  that  he  has  not  used  the  quanta 
in  suis  rebus  diligentia.  (D.  xvi.  3.  32.)  2.  When  both  parties 
to  the  contract  have  a  common  interest  in  the  thing  as  to  which 
the  question  of  diligence  or  negligence  arises,  as  partners,  the  hus- 
band in  the  management  of  the  dotal  estate,  where  he  is  a  sort  of 
partner  (D.  xxiii.  3.  17.  pr.),  co-heirs  and  co-legatees  (D.  x.  2.  25. 
16).  3.  Involuntary  parties  to  a  quasi  contract,  like  tutors  and 
curators  (D.  xxvii.  3.  !•  pr). 

6.  Interest y  m,ora, — When  a  person  bound  by  a  contract  delayed 
to  execute  it,  and  this  delay  (mora)  was  of  such  a  kind  that  culpa 
could  be  imputed  to  him,  he  was  subjected  to  something  more  than 
the  necessity  of  fulfilling  the  contract,  and  especially  he  was  in 
most  cases  liable  to  pay  interest  (ttsttrce).  (D.  xxii.  1.  7.)  But 
interest  was  not  ordmarily  payable  on  debts  except  by  express 
agreement.  By  the  Twelve  Tables  there  was  fixed  a  legal  maximum 
of  12  per  cent,  per  annum,  or  1  per  cent,  per  month,  centesirrue 
usurce.  It  was  afterwards  reduced  to  6  per  cent.,  and  by  the  lex 
Oenucia  (b.c.  341)  interest  was  declared  illegal  During  the 
Republic,  however,  it  was  again  recognised,  and  the  maximum 
once  more  rose  to  12  per  cent.  Justinian  fixed  a  maximum  varying 
according  to  circumstances  from  12  to  4  per  cent.     (C.  iv.  32.  26.) 

7.  Actions. — The  subject  of  actions  is  treated  of  fully  in  the 
sixth  and  following  Titles  of  the  Fourth  Book,  and  it  is  only  neces- 
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sary  here  to  notice  generally  that  part  of  the  subject  which  has  to 
do  with  the  enforcement  of  obligations,  and  especially  of  contracts. 
As  an  obligation  was  constituted  a  legal  tie  by  having  an  action 
attached  to  it,  it  is  necessary  to  know  by  what  kind  oi  action  dif- 
ferent obligations  were  enforced,  and  in  almost  every,  case  the 
Institutes  couple  the  mention  of  the  kind  of  action  attached  with 
the  mention  of  each  kind  of  obligation.  The  main  distinction  to 
be  now  referred  to  is  that  between  condictions  and  bonce  fidei 
actions,  corresponding  with  the  distinction  noticed  in  Tit.  13.  1 
between  civil  and  praetorian  obligations. 

The  older  actions  of  law  (see  Introd.  sea  94)  afforded  a  very 
cumbrous  machinery  for  the  enforcement  of  rights  against  particu- 
lar persons ;  and  the  lex  Silia  (B.C.  243)  introduced  a  new  kind 
of  action,  termed  condictiOy  for  the  enforcement  of  obligations 
binding  a  person  to  give  the  absolute  ownership  {dare)  of  a  certain 
sum  of  money  {pecunia  certa) ;  and  the  lex  Ualpumia  (b,c.  233) 
extended  its  application  to  a  similar  demand  of  any  certain  thing, 
as  a  definite  quantity  of  oil  or  wheat.  (Gai.  iv.  19.)  In  process 
of  time  the  condictio  was  made  to  embrace  uncertain  as  well  as 
certain  things,  and  was  appUed  to  obligations  bmding  a  person 
fcicere,  and  hence  Gains  says,  appellantv/r  in  personam  actiones, 
qvAhua  da/rifierive  oportere  intendi/mvs,  conaictiones  (iv.5).  The 
condictio  certiX^.  the  condictio  in  its  older  and  stricter  form, came 
thus  to  be  opposed  to  the  condictio  incerti.  We  may  therefore 
say  that  contracts  dare  or  facere  were  enforced  by  a  condictio,  and 
that  this  condictio  was  certi  or  incerti  according  as  a  definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was  to 
do  a  thing,  it  was  always  uncertain,  because  the  law  could  not 
compel  the  personbound  by  the  contract  to  do  the  thing,  but  only 
to  give  a  pecuniary  equivalent ;  and  what  sum  of  money  was  a 
reasonable  compensation  for  the  loss  sustained  by  the  thing  not 
being  done  was  left  to  be  settled  by  the  judge.  The  formula 
oithecondictiocertirskusiparet  eum[decem  aureo8]dare  oportere, 
(See  paragr.  1.  of  next  Title.)  That  of  the  condictio  incerti  ran 
quicquid  pa/ret  ev/m  dare  facere  oportere.  The  condictio  incerti, 
besides  its  general  name,  received  also  a  special  name  derived 
from  the  kind  of  contract  it  was  brought  to  enforce,  or  from  the 
subject  matter  of  the  contract  itself.  For  instance  the  action 
brought  to  enforce  a  stipulation  for  an  uncertain  sum  was  termed 
an  actio  ex  atipulatu.  When  the  condictio  was  certi,  it  was  gener- 
ally spoken  of  simply  as  condictio.  Sometimes,  however,  though 
more  rarely,  it  too  received  a  special  name,  as  the  condictio  certi 
brought  to  enforce  a  mutuv/m  sometimes  termed  the  OrCtio 
Tnutui, 

There  was  another  class  of  actions  in  which  a  wide  discretion 
was  given  to  the  judge,  who  was  to  take  all  the  circumstances  of  the 
case  into  his  consideration,  and  pronounce  the  sentence  which  equity 
demanded,  thus  acting  as  an  arbiter  rather  than  aa  a  judex.  Such 
actions  were  termed  bonce  fidei  actiones,  and  the  obligations,  to 
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enforce  which  they  were  given,  were  termed  bonce  fidei  obliga- 
Hones.  The  right  to  have  this  equitable  consideration  of  the 
whole  case  was  inherent  in  the  nature  of  the  obligation,  i.e.  the 
action  brought  to  enforce  any  of  the  hoTice  fidei  obligationes  was 
always  bonce  fidei.  All  actions  instituted  by  the  praetorian  law 
were  of  this  description.  There  was  thus  an  opposition  made 
between  condictiones  which  were  atrictimria,  derived  from  the 
civil  law,  and  in  which  the  judge  was  confined  within  the  limits  of 
the  formula,  and  these  bonce  fidei  actiones.  Among  the  bonce  fixiei 
actiones  we  shall  find  several  mentioned  in  the  following  Titles  of 
this  Book,  as,  for  instance,  the  action  ex  empto,  ex  vendito,  ex 
locato,  ex  conducto,  mandati,  depositi,  pro  socio,  &c.  (See  Bk. 
iv.  Tit.  6.  28.)  The  bonce  fidei  action  given  by  the  praetor  to  en- 
force innominate  contracts  was  almost  always  one  specially  adapted 
to  meet  the  facts  of  the  particular  case,  and  it  received  the  name 
of  the  actio  in  factwm  prcescriptis  verbis.  The  formula  was 
drawn  up  to  meet  the  facts  of  the  particular  case  (in  facttum), 
and  this  was  done  by  placing  in  the  demonstratio  a  short  state- 
ment of  these  facts  (prcescriptis  verbis),    (See  Introd.  sec.  106.) 

Tit.  XIV.    QUIBUS  MODIS  RE  CONTRAHITUR 

OBLIGATIO. 


Be  contrahitur  obligatio  veluti 
mutm  datione.  Mutui  autem  obli- 
gatio  in  his  rebus  consistit,  qu<B 
pondere,  numero  mensurave  con- 
stant, veluti  vino,  oleo,  frumento, 
pecunia  nmnerata,  sere,  argento, 
auro,  qnas  res  aut  numerando  aut 
metiendo  aut  adpendendo  in  hoc 
damns,  ut  acoipientium  fiant  et 
quandoque  nobis  non  esdem  res,  sed 
aliee  ejusdem  naturse  et  qualitatis 
reddantur.  Unde  etiam  mutuum 
appellatum  sit,  quia  ita  a  me  tibi 
datiur,  ut  ex  meo  tuum  fiat  Ex  eo 
coiKractu  nasoitur  actio,  quae  vocatur 
condictio. 


An  obligation  is  contracted  re,  as, 
for  example,  by  giving  a  mutuum.  This 
always  consists  of  thmgs  which  may  be 
weighed,  numbered,  or  measured,  as 
wine,  oil,  com,  coin,  brass,  silver,  or 
gold.  In  giving  these  things  by  num- 
oer,  measure,  or  weight,  we  so  give 
them  that  they  may  become  the  pro- 
perty of  those  who  receive  them.  And 
identical  things  lent  are  not  returned, 
but  only  others  of  the  same  nature 
and  quaUty;  and  hence  the  term 
mutuum,  because  what  I  give,  from 
being  mine,  becomes  yours.  From  this 
contract  arises  the  action  termed  cori' 
diciio. 


Gai.  iii.  90 ;  D.  xii.  1.  pr.  1,  2. 

Obligations  were  said  to  be  contracted  re  when  the  actual  re- 
ceipt of  a  thing  under  certain  conditions  imposed  the  necessity  of 
fulfilling  those  conditions.  Four  kinds  of  contracts  came  under 
this  head,  all  of  which  are  noticed  in  this  Title,  viz.  those  named 
niittuum,  commodatum,  depositum,  Skud  pignus.  By  the  contract 
of  mutuum  the  property  in  the  thing  delivered  passed  to  the  re- 
ceiver ;  by  that  of  pignus  the  recipient  acquired  possession  ;  in 
contracts  of  cormaodatv/m  and  depositum  the  recipient  was  only 
in  possessione.    (See  Bk.  ii.  Tit.  6.  pr.  note.) 

The  contract  of  mutuum,  was  a  contract  of  loan,  where  not  the 
thing  lent,  but  an  equivalent,  was  to  be  returned.  The  obligation 
to  return  this  equivalent  arose  on  and  by  the  delivery  of  the  thing 
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lent.  It  is  scarcely  necessary  to  say  that  the  derivation  from  ex 
meo  tuum  is  quite  erroneous.  Things  which  were  of  such  a  nature 
that  they  could  be  replaced  by  equal  quantities  and  qualities  are 
termed,  in  barbarous  Latin,  fungibiles,  because  mutua  vice  fun- 
guntur  (D.  xii  1.  6),  they  replace  and  represent  <nch  other :  thus  a 
bushel  of  wheat  is  said  to  be  a  res/wngtbUiSy  a  particular  picture 
is  not.  The  distinction  is  much  better  expressed  by  saying  that 
the  classes  of  things  which  can  represent  each  other  are  considered 
in  genere,  those  which  cannot  are  considered  in  specie.  (See 
Introd.  sec.  55.)  If  the  person  who  lends  the  bushel  of  wheat  re- 
cei  ves  in  return  a  bushel  of  equally  good  wheat,  consisting  of  grains 
totally  different  from  those  he  lent,  it  is  the  same  to  him  as  if  the 
identical  grains  were  restored ;  the  wheat  may  be  considered  in 
genere ;  not  so  with  the  picture,  which  can  only  be  considered  i/a 
specie.  But  itis  to  be  observed  that  it  is  the  intention  of  the  parties, 
not  the  nature  of  the  thing,  that  makes  the  thing  considered 
vn  aenere  rather  than  in  specie.  A  person  might  lend  a  picture, 
ana  only  require  that  a  picture  of  some  sort,  whether  the  same  pic- 
ture or  another,  should  oe  given  in  return  to  him,  in  which  case  the 
picture  would  be  considered  in  genere ;  or  a  person  might  require 
the  identical  grains  of  wheat  to  be  returned,  and  then  the  wneat 
would  be  considered  in  specie.  A  thin^  lent  in  a  Tautuwm  was 
always  considered  in  genere^  so  that  whenever  it  was  the  inten- 
tion of  the  parties  that  the  loan  should  be  a  rautuv/niy  it  was  also 
their  intention  that  the  thing  lent  should  be  considered  in 
genere. 

It  was  by  the  contract  of  mutuwm  that  money  was  generally 
lent,  and  so  we  are  told  in  Bk.  iv.  Tit.  7.  7,  that  persons  who  lent 
money  {mutuds  pecwnias)  to  filiifa/milia/rurri  were  deprived  by 
the  senatvsconsultura  Macedonianum  of  all  power  to  recover  the 
debt. 

The  action  for  recovering  the  equivalent  would  be  a  condictio 
certi,  as  the  equivalent  was  necessarily  something  fixed  and  de- 
termined on.  In  this  case  the  condictio  received  the  name  of 
condictio  ex  mutuOy  or  sometimes  actio  mutuiy  but  as  it  was 
always  certi,  it  very  seldom  was  termed  anything  but  condictio^ 
and  perhaps  the  term  dctio  mutui  (C.  vii.  35.  5)  would  not  have 
been  used  in  the  time  of  strict  legal  language. 

1.  Is  quoque,  qui  non  debitum  1.  A  person,  also,  who  receives  a 

acoepit  ab  eo,  qui  per  errorem  solvit,  payment  which  is  not  due  to  him,  and 

re  obligatur :  daturque  agenti  contra  which  is  made  by  mistake,  is  bound 

eum  propter  repetitionemcondicticia  re  ;  and  the  plaintiff  may  have  against 

actio  ;  nam  proinde  ei  condici  potest  him  an  acHo  condicticia  to  recover  what 

*si  paret  eum  dare  oportere,*  ac  si'  he  has  paid.  Forihecondictio^Siparet 

mutuum  accepisset.    Unde  pupillus,  ev/m  cuire  oportere*  ma^'be  broughir 

si  ei  sine  tutoris  auctoritate  non  de-  against  him,  exactly  as  if  he  had  re- 

bitum  per  errorem  datum  est,  non  ceived  a  mutuum.    Thus  a  pupil,  ta 

tenetur    indebiti    condictione,    non  whom  a  payment  has  been  mcbide  by 

magis  quam  mutui  datione.      Sed  mistaJse  without  the  authorisation  of 

haec  species  obligationis  non  videtiur  his  tutor,  is  not  subject  to  a  condictio 

ex  contractu  consistere,  cum  is,  qui  indehitiy  any  more  than  he  would  be 
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Bolvendi  animo  dat,  magis  distrahere    by  the  gift  of  a  mutuum.    This  species 
▼oluit  negotium  quam  contrahere.        of  obligation,  however,  does  not  seem 

to  arise  from  a  contract,  since  he,  who 

gives  in  order  to  acquit  himself  of 

#  something  due  from  him,  intends  rather 

to  dissolve  than  to  make  a  contract. 

Gai.  iiL  91. 

In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  parties,  and  tnerefore  the  obligation  arises 
quasi  ex  contractu,  under  which  head  it  is,  indeed,  subsequently 
placed.  (Tit.  27.  6.)  A  pupil  could  not  be  bound  without  the 
consent  of  his  tutor.  If,  therefore,  without  the  consent  of  his 
tutor,  a  loan  was  made  him,  he  was  not  bound  to  repay  it,  or  if 
money  not  due  to  him  was  paid  him,  he  was  not  bound  to  refund 
it.     (See  Bk.  i.  Tit.  21.  pr.) 

2.  Item  is,  cui  res  aliqua  utenda  2.  A  person,  too,  to  whom  a  thing 

datur,  id  est  conmiodatur,  re  obliga-  is  given  as  a  commodatumj  Le.  is  given 
tur  et  tenetur  oonmiodati  actione.  that  he  may  make  use  of  it,  is  bound 
Sed  is  ab  eo,  qui  mutuum  accepit,  re,  and  is  subject  to  the  actio  commo- 
longe  distat:  namque  non  ita  res  dati.  But  there  is  a  wide  difference 
datur,  ut  ejus  fiat,  et  ob  id  de  ea  re  between  him  and  a  person  who  has 
ipsa  restituenda  tenetur.  Et  is  qui-  received  a  mutuum  ;  for  the  thing  ia 
dem,  qui  mutuum  accepit,  siquolibet  not  given  him  so  that  it  may  become 
fortuito  casu,  quod  accepit,  amiserit,  his  property!  aJid  he  therefore  is  bound 
veluti  incendio,  ruina,  naufragio  aut  to  restore  the  identical  thing  he  re- 
latronum  hostiumve  inoursu,  nihilo  ceivei^  And,  again,  he  who  has  re- 
Ifiinus  obligatus  permanet.  At  is,  ceivea  a  mutuum,  if  by  any  accident^ 
qui  utendum  accepit,  sane  quidem  as  fire,  the  fall  of  a  building,  ship- 
exactam  diligentiam  custodiendse  rei  wreck,  the  attack  of  thieves  or  ene- 
prsestare  jubetur  nee  snf&cit  ei,  tan-  mies,  he  loses  what  he  received,  still 
tckm  diligentiam  adhibuisse,  quan-  remains  bound.  But  he  who  has  re- 
tam  suis  rebus  adhibere  solitus  est,  ceived  a  thing  lent  for  his  use,  is 
si  modo  alius  diligentior  poterit  eam  indeed  bound  to  employ  the  utmost 
rem  custodire :  sed  propter  majorem  diligence  in  keeping  and  preservinff 
vim  majoresve  casus  non  tenetur,  si  it ;  nor  will  it  suf&oe  that  he  should 
modo  non  hujus  culpa  is  casus  inter-  take  the  same  care  of  it,  which  he 
venerit:  alioquin  si  id,  quod  tibi  was  aoonstomed  to  take  of  his  own 
commodatum  est,  peregre  ferre  te-  property,  if  it  appears  that  a  more 
cum  malueris  et  vel  inoursu  hostium  careful  person  might  have  preserved 
prsedonumve  vel  naufragio  amiseris,  it  in  safety^  but  he  has  not  to  answer 
dubium  non  est,  quin  de  restituenda  for  loss  occasioned  by  superior  f orcoyV 
ea  re  tenearis.  Gommodata  autem  or  extrsiordinary  accident,  provided 
res  tunc  proprie  intellegitur,  si  nulla  the  accident  is  not  due  to  any  fault  of 
mercede  accepta  vel  constituta  res  his.  <  If,  however,  you  take  with  you 
tibi  utenda  data  est.  Alioquin  mer-  on  a  journey  the  thioff  lent  von  to 
cede  interveniente  locatus  tibi  usus  make  use  of,  and  you  lose  it  by  the 
rei  videtur:  gratuitum  enim  debet  attack  of  enemies  or  robbers,  or  by 
esse  oommodatimi.  shipwreck,  you  are  undoubtedly  bound 

to  restore  it.'  A  thing  is  properly  said 
to  be  commodatum,  when  you  are  per- 
mitted to  enjoy  the  use  of  it  without 
any  recompense  being  given  or  agreed 
on ;  for,  if  there  is  any  recompense, 
the  contract  is  that  of  locatio,  as  a 
thing,  to  be  a  commodatwm,  must  be 
lent  gratuitously. 

D.  xllv.  7.  1.  3,  4 ;  D.  xiiL  6.  18.  pr. 
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As  the  advantage  is,  in  almost  every  case,  entirely  on  the  side 
of  the  receiver  of  the  coTamodatum,  he  was  bound  to  take  every 
care  of  it,  or,  as  Gains  says,  as  great  care  as  the  most  diligent  pater- 
familids  takes  of  his  own  property.     (D.  xiii.  6.  18.  pr.) 

To  use  the  technical  phrase,  it  was  *  essential '  to  the  coni- 
nwdatum  that  it  should  be  gratuitous.  Things  incident  to  a  con- 
tract may  be  essential  to  it,  i.e.* necessarily  belonging;  natural^ 
i.e.  belonging  in  the  absence  of  express  agreement  to  the  contrary  ; 
or  accidental,  i.e.  belonging  only  by  express  agreement. 

The  commodatum  gave  rise  to  the  actio  commodatiy  which  was 
either  directa  or  contraria ;  by  the  actio  commodati  di/recta,  the 
commodans  made  the  receiver  of  the  commodatum  restore  the 
thing  lent,  after  the  receiver  had  had  it  in  his  possession  for  the 
time  agreed  on  (for  he  could  not  reclaim  it  before),  or  made  him 
pay  for  any  loss  accruing  through  his  fault.  By  the  actio  commo- 
dati contraria,  the  receiver  of  the  commodatum  obtained  from 
the  commodans  compensation  for  any  extraordinary  expenses 
which  the  preservation  of  the  thing  had  entailed,  or  for  any  losses 
occasioned  oy  the  fault  of  the  commodans.  The  actio  was,  in  the 
former  case,  termed  directa,  because  it  proceeded  from  what  was 
a  necessary  part  of  the  execution  of  the  contract,  viz.  the  thing 
lent  being  put  in  the  possession  of  the  receiver,  while  the  a^tio 
contraria  only  arose  from  a  thing  which  might  happen  or  not, 
viz.  there  being  some  extraordinary  expense,  or  some  fault  on  the 
part  of  the  com,modans,  (See  D.  xiii.  6. 17.  1.)  All  the  actions 
arising  out  of  contracts  re,  except  the  condictio  ex  mutuo,  were 
bonce  fidei.     (Bk.  iv.  Tit.  6.  28.) 


3.  Prseterea  et  is,  apud  quern  res 
aliqua  deponitur,  re  obligatur  et 
actione  depositi,  qua  et  ipse  de  ea  re, 
quam  accepit,  restituenda  tenetur. 
Sed  is  ex  eo  solo  tenetur,  si  quid 
dolo  commiserit,  culpse  autem  no- 
mine, id  est  desidisB  atque  neglegen- 
tisB,  non  tenetur:  itaque  securus 
est,  qui  parum  diligenter  custoditam 
rem  fmiio  amisit,  quia,  qui  negle- 

Senti  amicp  rem  custodiendam  tra- 
idit,    SU8B    facilitati    id    imputare 
debet. 


8.  A  person,  again,  with  whom  a 
thing  is  deposited,  is  bound  re,  and  is 
subject  to  the  actio  depositi,  by  which 
he  is  bound  to  give  back  the  identical 
thing  which  he  received.  But  he  is 
only  answerable  if  he  is  guilty  of  fraud, 
and  not  for  a  mere  faul^  such  as  care- 
lessness or  negligence  ;  and  he  cannot, 
therefore,  be  called  to  account  if  the 
thing  deposited,  being  carelessl;^  kept, 
is  stolen.  For  he  who  commits  his 
property  to  the  care  of  a  negligent 
mend,  should  impute  the  loss  to  his 
own  want  of  caution. 


D.  xhv.  7. 1.  5. 


Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  one  who  receives  it  gratuitously. 
•The  latter,  therefore,  unless  he  specially  agrees  to  be  answerable 
for  the  thing  entrusted  ta  him,  or  himself  offers  to  take  care  of  it 
(D.  xiii.  6.  5.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he  is  not 
guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts  to  dis- 
honesty. He  has,  however,  no  right  to  make  use  of  the  thing, 
and  would  be  guilty  of  theft  if  he  did  (Bk.  iv.  Tit.  1.6);  and  as  it  is 
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deposited  for  the  benefit  of  the  person  depositing  it,  that  person 
can  reclaim  it  when  he  pleases,  and  need  not,  like  the  coTnmodanSy 
wait  for  the  expiration  of  the  time  agreed  on. 

The  depositum  gave  rise  to  iheactwdepositi^whichwas  directa 
or  contraria,  upon  the  same  principle  as  the  actio  ccyramodati. 
The  depositary  was  entitled  to  be  recompensed  for  every  expense 
incurred,  and  to  compensation  for  every  loss  occasioned  by  the  fault 
of  the  deponenSy  however  light  that  fault  might  be.  If  the  deposit- 
ary had  voluntarily  offered  to  receive  the  deposit,  he  too  would  be 
answerable  for  loss  occasioned  by  a  culpa  levis,  i.e.  a  slight  fault, 
as  opposed  to  culpa  lata,  gross  negligence.  If  a  deposit  was 
rendered  necessary  by  circumstances  of  unforeseen  and  sudden  mis- 
fortune, as  a  shipwreck  or  fire,  and  if  the  depositary  who  had  re- 
ceived the  thing  denied  he  had  received  it,  double  the  value  of  the 
thing  could  be  recovered.     (See.  Bk.  iv.  Tit.  6.  23.) 

4.  Creditor  quoque,  qui  pignus  4.  A  creditor  also,  who  has  received 

accepit,  re  obligator,  qui  et  ipse  a  pledge,  is  bound  r^,  for  he  is  obliged 
de  ea  ipsa  re,  quam  accepit,  resti-  to  restore  the  thing  he  has  received, 
tuenda  tenetur  actione  pigneraticia.  by  the  actio  pigneraticia.  But,  inas- 
Sed  quia  pignus  utriusque  gratia  much  av^a  pledge  is  given  for  the 
datur,  et  deoitoris,  quo  magis  ei  benefit  of  both  parties,  of  the  debtor 
pecimia  crederetur,  et  creditoris,  that  he  may  borrow  more  easily,  and 
quo  magis  ei  in  tuto  sit  creditum,  of  the  creditor  that  repayment  may  be 
placuit  sufficere,  quod  ad  eam  rem  better  secured,  it  has  been  decided 
custodiendam,  exactam  diligentiam  that  it  will  suffice  if  the  creditor  em- 
adhibere  :  quam  si  praestiterit  et  ploys  the  utmost  degree  of  diligence  in 
aUquo  fortuito  casu  rem  amiserit,  keeping  the  thing  pledged ;  but  if,  not- 
securum  esse  nee  impediri  creditum  withstanding  this  care,  he  has  lost  it 
petere.  by  some  accident,  the  creditor  is  not 

accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt. 
D.  xliv.  7.  1.  6 ;  D.  adii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  ma/nd- 
patio,  or  absolute  sale  of  the  thing  subject  to  a  contract  oifiducia 
or  agreement  for  redemption .  There  were  somany  thin^  to  which 
mancipatio  was  considered  inapplicable,  that  the  more  simple  con- 
tract 01  pignus  quite  superseded  this  mari^ipa^iocoTi^rac^a^dt^cm. 
A  further  simplification  of  the  contract  of  pledge  was  the  %po^Aeca, 
in  which  the  thing  pledged  remained  with  the  pledger.  The  man- 
cipatio y  it  may  be  observed,  transferred  both  the  property  and  pos- 
session of  the  thing  pledged ;  the  pignvs  gave  the  possession  to 
the  creditor,  but  left  the  property  in  the  thing  wit^  the  debtor ; 
the  hypotheca  left  both  the  property  and  the  possession  with  the 
debtor.  (See  note  at  end  of  Bk.  ii.  Tit.  5.)  The  right  of  the 
creditor  over  the  thing  pledged  or  hypothecated  was  protected 
by  the  actio  quasi-Serviana  (see  Bk.  iv.  Tit.  6.  7),  by  which  the 
creditor  recovered  the  thing  pledged  if  lost  out  of  his  possession, 
and  got  possession  of  the  thing  hypothecated. 

According  to  the  text  the  degree  of  diligence  required  both  of 
thecommoda^arit^sandof  the  creditor  is  that  described  as  *exacta  \ 
That  is  to  say  theutmostdiligence,that  of  the  bonus  paterfamilias. 
This  view  of  the  state  of  the  law  with  regard  to  the  creditor  is 


332 


LIB.  in.    TIT.  XV. 


borne  out  in  D.  xiii.  7. 13.  §  1  and  14,  though  in  D.  xvi.  6.  18  only 
the  diligence '  ut  in  suis  rebus '  is  required.  The  creditor,  like  the 
receiver  of  a  ccymmodatv/m,  could  not  make  use  of  the  thing  placed 
in  his  possession  ;  and  although  he  could  without  agreement  take 
them  as  against  the  principal  of  his  claim  (C.  iv.  24.  1),  it  was 
only  by  an  agreement,  expressed  or  understood,  that  the  creditor 
could  take  the  fruits  of  the  thing  pledged  by  way  of  interest. 
(D.  XX.  1.  11.  1 ;  D.  XX.  2.  8.) 

Creditor  and  debtor  are  terms  used  more  widely  in  Roman 
law  than  in  our  own.  Every  one  who  possessed  a  personal  right 
against  another  was  termed  a  creditor,  and  every  one  who  owed 
the  satisfaction  of  a  claim,  or  was  the  subject  of  a  personal  right, 
was  a  debitor. 

From  the  contract  of  pignua  sprang  the  actio  pigneraticia, 
which  was  directa  when  used  by  tne  debtor  to  constrain  the  cre- 
ditor to  give  back  the  thing  pledged  if  the  debt  had  been  paid,  or 
to  pay  over  the  surplus  if  the  thing  pledged  had  been  sold,  and 
produced  more  than  was  due  for  the  debt,  or  to  obtain  compensa- 
tion from  him  for  any  injury  to  the  thing  pledged,  arising  tlurough 
his  fault.  The  actio  jngneraticia  was  contra/ria  when  used  by 
the  creditor  to  make  the  debtor  reimburse  him  for  all  expenses 
incurred  in  keeping  the  thing  safe,  or  compensate  him  for  aU 
injuries  sustained  by  the  thing  pledged  through  the  fault  of  the 
debtor  (D.  xiiL  7.  31) ;  or,  again,  to  compensate  him  if  the  thing 
pledged  proved  to  be  in  reality  not  the  property  of  the  debtor, 
and  was  claimed  by  the  real  owner.  Until  it  was  claimed,  the 
fact  that  it  belonged  to  another  did  not  prevent  a  thing  being 
made  the  subject  of  a  contract  of  pianus,  and  the  creditor  was 
as  much  bound  to  restore  it  to  the  debtor,  if  the  sum  due  was 
paid,  as  if  it  had  reaUy  been  the  debtor's  property. 


Tit.  XV.    DE  VERBORUM  OBLIGATIONE. 


Verbis  obligatio  contrahitur  ex 
interrogatione  et  responsione,  cum 
quid  dari  fierive  nobis  stipulomur. 
Ex  qua  dusB  proficiscuntur  actiones, 
tarn  condictio,  si  certa  sit  stipulatio, 
quam  ex  stipulatu,  si  incerta.  Qusb 
hoc  uomine  inde  utitur,  quia  stipu- 
lum  apud  veteres  firmum  appella- 
batur,  forte  a  stipite  descendens. 


An  obligation  verbis  is  contracted 
by  means  of  a  question  and  an  answer, 
when  we  stipulate  that  anything  shall 
be  given  to  or  done  for  us.  It  gives 
rise  to  two  actions — the  c<mdictiOf 
when  the  stipulation  is  certain,  and 
the  dcHo  ex  atiptUatu,  when  it  is 
uncertain.  The  term  stipulation  is 
derived  from  stipulum,  a  word  em- 
ployed by  the  ancients  to  mean  *  firm,' 
and  coming  perhaps  from  stipes,  the 
trunk  of  a  tree. 

D.  xliv.  7. 1.  7 ;  D.  xii.  1.  24. 

The  stipulatio  was,  properly  speaking,  not  a  contract,  but  a 
means  of  making  a  contract,  a  solemn  form  giving  legal  validity  to 
an  agreement.  This  form  consisted  of  a  question  and  answer,  and 
it  was  the  question  only  which  was,  properly  speaking,  the  stipu^ 
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latiOf  it  being  only  by  an  extension  of  the  term  that  the  word  was 
applied  to  the  whole  mode  of  contracting,  and  that  the  answerer 
as  well  as  the  questioner  was  said,  as  in  para^.  1,  to  be  one  of  the 
atipulantea.  Like  all  th^old  forms  of  obligation,  this  formula  only 
bound  one  partv,  viz.  the  maker  of  the  promise.  The  promisaor 
had  himself  to  become  the  stipulator,  and  to  receive  in  his  turn  a 
promise,  if  he  wished  to  secure  reciprocal  rights.  Obligations 
may  be  divided  according  as  they  are  unilateral  and  bind  one 
party  only,  or  bilateral  and  bind  both  parties.  A  stipulation  gave 
rise  to  a  unilateral  obligation. 

Festus  derives  stipulatio  from  atipa,  coined  money ;  and  Isi- 
dorus  from  stipula,  a  straw.  '  Veterea  enirriy  quando  sibi  aliquid 
promittebant,  stipulam  tenentes  frangebant,  qua/m  iteru/m  jun- 
gentes  sponsiorves  suas  agnoscebant'  (Orig.  v.  24.  Quoted  by 
Ortolan.)  Stipes  and  stipulvmi  are  a  more  probable  source  of  the 
derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  as  for  a  fixed 
sum  of  money,  or  for  wine  of  a  specified  kind,  it  was  enforced  by 
the  condictio  certi ;  when  for  something  uncertain,  as  for  wine  of  a 
good  quality,  for  something  to  be  done  or  left  undone,  by  the  f on- 
dictio  incerti.  The  term  a^tio  ex  stipulatu  is  sometimes  used  to 
denote  the  condictio,  whether  certi  or  incerti,  but  it  is  more 
usually  employed  to  denote  the  condictio  incerti,  as  when  the 
condictio  was  certi,  that  is,  was  employed  in  its  proper  form,  it 
generally  received  no  other  name  than  condictio.  The  action 
arising  on  a  stipulation  of  any  kind  was  always  stricti  juris. 

The  stipulation  was  not  the  only  contract  made  by  goingthrough 
a  solemn  form  of  worda  By  the  dictio  dotis  the  wife  and  her 
ascendants  bound  themselves  to  give  the  dos  to  the  husband  ;  and 
by  a  promise  accompanied  by  an  oath  (jurata  j^omissio  liberti) 
the  freedman  bouna  himself  to  render  his  services  to  his  patron. 
In  neither  of  these  cases,  however,  was  a  previous  question  a 
necessary  part  of  the  form. 

1.  In  hac  re  olim  talia  verba  tra-  L  Formerly   the    words   used    in 

dita  fueront :  *  Spondes  ?  spondeo,  making  this  kind  of  contract  were  as 

Promittis  ?   promitto,    Fidepromit-  follows — *  Spondes  f    do  you  engage 

tis  ?  fidepromitto,  Fidejubes  ?  fide-  yourself  ?    Spondeo,  1  do  engage  my- 

iubeo,Dabis?dabo,Facies?  faciam.'  self.    Promittiaf     do   you  promise? 

Utrum  antem  Latina  an  Grseca  vel  Promt/to,  I  do  promise.  Fidepromittu  f 

qua  alia  lingua  stipulatio  concipiatur,  do  you  promise  on  your  good  faith? 

nihil   interest,   scilicet    si   uterque  Fidepromitto,  I  do  promise  on  my  good 

stipulantium  intellectum  hujus  lin-  faith.    Fidejubes  f  do  you  make  your- 

gu8B  habeat :  nee  necesse  est  eadem  seli  fidejussor  f    Fidyubeo,  1  do  make 

lingua  utrumque  uti,    sed   sufficit  myself  fidejussor,     vahis  f  will  you 

congruenter  ad  interrogatum  respon-  give  ?    jDabo,  1  will  give.    Fades  f  will 

dere  :  quin  etiam  duo  Grsci  Latina  you  do  ?    Faciamn,   I  will  do.'    And 

lingua  obligationem  contrahere  pos-  it  is  immaterial  whether  the  stipula- 

sunt.     Bed  hsc  sollemnia  verba  olim  tion  is  in  Latin  or  in  Grreek,  or  in  any 

quidem    in    usu    fuerunt:     postea  other   language,  so  that  the  parties 

autem  Leoniana  oonsitutio  lata  est,  understand  it ;  nor  is  it  necessary  that 

quae,  sollemnitate  verborum  sublata,  the  same  language  should  be  used  by 

sensum  et  oonsonantem  intellectum  each  person,  but  it  is  sufficient  if  the 
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ab  utraque  parto  solum  desiderat,  answer  agrees  with  the  question.  So 
licet  quibuscumque  verbis  expressus  two  Greeks  may  contract  in  Latin, 
est.  Anciently  indeed  it  was  necessary  to 

use  the  formal  words  just  mentioned, 
but  the  constitution  of  the  Emperor 
Leo  was  afterwards  enacted,  \^cby 
removing  formalities  of  expression, 
requires  only  that  the  parties  under- 
stand one  another  and  mean  the  same 
thing,  no  matter  what  words  they 
use. 

Gai.  iii.  92,  93 ;  D.  xlv.  1.  1.  6 ;  C.  viii.  37.  10. 

Spondee  ?  spondeo  was  the  form  exdusively  proper  when  both 
parties  were  Roman  citizens ;  adeo  propria  civium  Romanorum 
estf  ut  ne  quidsm  in  Oroecum  sermonem  per  interpretationem 
proprie  tranaferripoaait,  quaravis  dicatv/r  a  Orceca  vocefigv/rata 
esse.    (Gai.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  472.  (C.  viil  37. 
10.) 

2.  Omnis  stipulatio  aut  pure  aut  2.  Every  stipulation  is  made  simply^ 

in    diem    aut    sub    condicione    fit.  or  with  the  introduction  of  a  particular 

Pure  veluti  'quinque  aureos   dare  time,   or  conditionally.      Simply,   as, 

spondes?*   Idque  confestim  peti  po-  *Do  you  engage  to  give  five  aureif 

test.     In  diem,  cum  adjecto  die,  quo  in  this  case  the  money  may  be  instantly 

pecunia    solvatur,     stipulatio    fit :  demanded.    With  the  introduction  of 

veluti  *  decem  aureos  primis  kalen-  a  particular  time,  as  when  a  day  is 

dis    Martiis    dare    spondes  ? '      Id  mentioned  on  which  the  money  is  to 

autem,  quod  in  diem   stipulamur,  be  paid,  as,  *Do  you  engage  to  give 

statim   quidem    debetur,    sed   peti  me  ten  aurei  on  the  first  of  the  calends 

priusquam  dies  veniat,  non  potest :  of  March  ? '    That  which  we  stipulate 

ac  ne  eo  quidem  ipso  die,  in  quem  to  give  at  a  particular  time  becomes 

stipulatio  facta  est,  peti  potest,  quia  immediately  due,  but  cannot  be  de- 

totus    ille    dies    arbitrio    solventis  manded  before  the  day  arrives,  nor 

tribui  debet.     Keque  enim  certum  can  it  even  be  demanded  on  that  day, 

est,  eo  die,  in  quem  promissum  est,  for  the  whole  of  the  day  is  allowed  to 

datum  non  esse,  priusquam  is  prse-  the  debtor  for  payment,  as  it  is  never 

tereat.  certain  that  the  payment  has  not  been 

made  on  the  day  appointed  until  that 

day  is  at  an  end. 

D.  xlv.  1.  46.  pr.  ;  D.  L  16.  213. 

In  the  technical  language  of  the  jurists,  Ubipure  quis  stipu- 
latus  fueritf  et  cessit  et  venit  dies ;  ubi  in  diem,  cessit  dies,  sed 
nondum  venit,  (See  note  on  Bk.  ii.  Tit.  20.  20.)  If  the  stipula- 
tion was  made  pure,  the  interest  in  the  thing  stipulated  for  passed 
at  once  to  the  stipulator  {cessit  dies),  and  he  could  at  once  demand 
to  have  it  (venit  dies),  giving,  of  course,  suflSicient  time  for  the 
debtor  to  fulfil  his  obligation.  If  the  stipulation  was  made  in 
diem,  the  interest  in  the  thing  stipulated  for  passed  at  once  to  the 
stipulator,  but  he  could  not  demand  it  until  the  dies  was  past 

There  is  a  distinction  in  the  respective  effects  of  a  stipulation 
in  diem  and  of  a  conditional  stipulation  that  deserves  notice. 
When  a  stipulation  was  made  in  diem,,  the  promise  was  binding 
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at  once,  and  the  debt  was  already  due,  and  therefore  if  any  part  of 
the  debt  was  paid  before  the  day  named,  it  could  not  be  recovered  ; 
whereas,  when  a  stipulation  was  made  with  a  condition,  if  any- 
thing was  paid  before  the  condition  was  accomplished,  it  could 
be  recovered,  because,  until  the  condition  was  fulfilled,  the  stipu- 
lator had  no  interest  in  the  thing  stipulated  for  (nondvmi  cessit 
dies).    (See  paragr.  4.) 

3.  At  Bi  ita  stipuleris  '  decern  3.  But,  if  you  stipulate  thus,  '  Do 
aureos  annuos,  quoad  vivam,  dare  you  engage  to  give  me  ten  aurei  an- 
spondes?'  et  pure  facta  obligatio  nually ,  as  long  as  I  live  ?  the  obligation 
intellegitur  et  perpetuatur,  quia  ad  is  understood  to  be  made  simply,  and 
tempus  deberi  non  potest.  Bed  is  perpetual ;  for  a  debt  cannot  oe  due 
heres  petendo  pacti  exceptione  sub-  for  a  time  only ;  but  the  heir,  if  he 
movebitur.  demands  payment,  will  be  repelled  by 

the  exeeptio  pacH. 

D.  xlv.  1.  56.  4. 

Lapse  of  time  was  not,  in  the  Roman  law,  a  mode  by  which  a 
debt  could  be  extinguished.  Consequently,  if  it  was  owed,  it  was 
owed  for  ever :  but  this  technicality  was  prevented  from  working 
any  injustice  by  the  plea  referred  to  in  the  text,  namely  that 
there  was  an  agreement  to  the  contrary,  or  by  that  of  fraud. 
Plane  post  tempus  stipulator  vel  pacti  conventi,  vel  doli  mali 
exceptione  swbmoveri  poterit.  (D.  xliv.  7. 44. 1.)  If,  however,  a 
similar  gift  had  been  given  as  a  legacy,  the  right  to  receive  would 
be  extinguished  ipso  jv/re  by  the  death  of  the  legatee. 

4.  Sub  condicione  stipulatio  fit,  4.  A  stipulation  is  made  condition- 
cum  in  aliquem  casum  differtur  obli-  ally,  when  the  obligation  is  postponed 
gatio,  ut,  si  aliquid  factmn  fuerit  aut  to  the  happening  of  some  uncertain 
non  fuerit,  stipulatio  conunittatur,  event,  so  that  it  takes  effect  if  such  a 
veluti  *  si  Titius  consul  factus  fuerit,  thing  happens  or  does  not  happen,  as, 
quinque  aureos  dare  spondes  ?  '  Si  for  instance,  '  Do  you  engage  to  give 
quis  ita  stipuletur  *  si  m  Capitolimn  five  aurei  if  Titius  is  made  consul  ?  * 
non  ascendero,  dare  spondes  ? '  per-  Such  a  stipulation  as  '  Do  you  engage 
inde  erit,  ac  si  stipulatus  esset,  cum  to  give  five  aurei  if  I  do  not  go  up  to 
morietur  dari  sibi.  Ex  condicionali  the  Capitol  ? '  is  in  effect  the  same  as 
stipulatione  tantum  spes  est  debitum  if  the  stipulation  had  been,  that  five 
iri,  eamque  ipsam  spem  transmitti-  aurei  should  be  given  to  the  stipulator 
mus,  si,  priusquskm  condicio  existat,  at  the  time  of  his  death.  From  a  con- 
mors  nobis  contigerit.  ditional  stipulation  there  arises  only  a 

hope  that  the  thing  will  become  due ; 
and  this  hope  we  transmit  to  our  heirs, 
if  we  die  before  the  condition  is  accom- 
plisbed. 

D.  xlv.  1.115.  1;  D.  L16.64. 

The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii  Tit. 
14.  9),  who  died  before  the  condition  was  accomplished,  did  not 
transmit  any  interest  in  the  inheritance  or  legacy  to  his  heirs, 
whereas  the  stipulator  did,  as  we  learn  from  the  text,  transmit  to 
his  heirs  the  hope  that  the  thing  stipulated  for  would  be  one  day 
due  to  him  (spes  debitum  iri).     The  reason  of  this  difference  is, 
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that  the  testamentary  dispositions  were  considered  to  be  made  to 
the  heir  or  legatee  personally. 

If  the  promissor  attempted  to  defeat  the  condition  by  prevent- 
ing its  being  fulfilled,  he  was  treated  as  if  he  had  promised  pv/re, 
and  the  thing  could  be  demanded  from  him  at  onca 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a 
thing,  was  a  promise  to  pay  when  he  died.  There  was,  however, 
this  difierence :  the  promissor  was  certain  to  die,  and  therefore  the 
stipulation,  with  the  words  cv/m  moria/r,  was  really  made  in  diem ; 
whereas  it  was  not  certain  whether  the  promissor  would  or  would 
not  go  up  to  the  Capitol,  and,  therefore,  the  stipulation  with  the 
words  si  %n  CapitoUwm  rum  ascendero  was  made  sub  conditione. 

5.  Loca  etiam  inseri  stipulationi  6.  It  is  oostomary  to  insert  a  par- 
solent,  veluti '  Garthagine  dare  Bpon-  tioular  place  in  a  stipnlation,  as,  for 
des  ? '  Qu8B  stipulatio  licet  pure  fieri  instance, '  Do  you  engage  to  give  me  at 
videatur,  tamen  re  ipsa  haoet  tern-  Carthage  ? '  and  this  stipulation,  al- 
pus  injectum,  quo  promissor  utatur  though  it  appears  to  be  made  simply, 
ad  pecuniam  Cartnagine  dandcun.  yet  necessarily  implies  a  delay  sufficient 
Et  ideo  si  quis  ita  Bom»  stipuletur  to  enable  the  person  who  promises  to 
*Hodie  Garthagine  dare  spondesP*  pay  the  money  at  Carthage.  And 
inutilis  erit  stipulatio,  cum  impos-  therefore,  if  any  one  at  Borne  stipulates 
sibilis  sit  repromissio.  thus,  '  Do  you  engage  to  give  to  me 

this  day  at  Cartha^  ?  '  the  stipulation 
is  useless,  because  the  fulfilment  of  the 
promise  is  impossible. 

D.  xlv.  1.  73.  pr. ;  D.  xiiL  4.  2.  ft. 

6.  Condiciones,  quse  ad  prseteri-  6.  Conditions,  which  relate  to  time 
tum  vel  ad  prssens  tempus  refer-  present  or  past,  either  instantly  make 
untur,  aut  statim  infirmant  obliga-  the  obligation  void,  or  do  not  suspend 
tionem  aut  omnino  non  differunt :  it  in  any  way ;  as,  for  instance,  '  If 
veluti  '  si  Titius  consul  fuit,  vel  si  Titius  has  been  consul,  or  if  Msevius  is 
MsBvius  vivit,  dare  spondes  ? '  Nam  alive,  do  you  engage  to  give  me  ? '  For 
si  ea  ita  non  sunt,  nihil  valet  stipu-  if  the  thing  mentioned  is  not  really 
latio :  sin  autem  ita  se  habent,  sta-  the  case,  the  stipulation  is  void ;  if  it  is 
tim  valet.  Quse  enim  per  rerum  the  case,  the  stipulation  is  immediately 
naturam  certa  sunt,  non  morantur  valid :  since  things  certain,  if  regarded 
obligationem,  licet  apud  nos  incerta  in  themselves,  although  uncertain  as  far 
sint.  as  our  knowledge  is  concerned,  do  not 

delay  the  formation  of  the  obligation. 

D.  xlv.  1. 100 ;  D.  xiL  1.  37-39. 

7.  Non  solum  res  in  stipulatum  7.  Not  only  things,  but  acts,  may 
deduci  possunt,  sed  etison  facta :  ut  si  be  i^e  subject  of  astipulation :  as  when 
Btipulemur  fieri  aliquid  vel  non  fieri,  we  stipulate,  that  something  shall,  or 
£t  in  hujusmodi  stipulationibus  shall  not,  be  done.  And,  in  these 
optimum  erit  posnam  subjicere,  ne  stipulations,  it  will  be  best  to  subjoin 
quantitas  stipulationis  in  incerto  sit  a  penalty,  lest  the  amount  included  in 
ac  necesse  sit  actori  probare,  quid  the  stipulation  should  be  uncertain, 
eius  intersit.  Itaque  si  quis,  ut  fiat  and  the  plaintiff  should  therefore  be 
aliquid,  stipuletur,  ita  adjici  poena  obliged  to  prove  how  great  his  interest 
debet :  '  si  ita  factum  non  erit,  tum  is.  Therefore,  if  any  one  stipulates 
poente  nomine  decem  aureos  dare  that  something  shall  be  done,  a  penalty 
spondes?'  Sed  si  queedam  fieri,  quae-  ought  to  be  added  as  thus:  *If  the 
dam  non  fieri  una  eademque  concep-  thing  is  not  done,  do  you  engage  to 
tione  stipuletur,  clausula  erit  hujus-  give  ten  aurei  by  way  of  penalty  ? ' 
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modi  adjicienda :  '  si  adversus  ea  But,  if  by  one  single  question  a  stipu- 
factum  erit,  sive  quid  ita  factum  lation  is  made,  thai  some  things  shall 
non  exit,  tunc  poensB  nomine  decem  be  done,  and  that  other  things  shall 
aureoB  dare  spondes  ? '  not  be  done,  there  ought  to  be  added 

some  such  clause  as  this :  *  If  anytibing 
is  done  contrary  to  what  is  agreed  on, 
or  anything  agreed  on  is  not  done,  then 
do  you  engage  to  give  ten  aurei  by  way 
of  penalty  ?  * 

D.  xlv.  1. 137.  7 ;  D.  xlvi.  5.  IL 


Tit.  XVI.    DE  DUOBUS  REIS  STIPULANDI  ET 

PROMITTENDI. 

Et  stipulandi  et  promittendi  duo  Two  or  more  persons  may  be  par- 

pluresve rei  fieri  possunt.   Stipulandi  ties  together  in  uie  stipulation  or  in 

ita,  si  post  omnium  interrogationem  the  promise.    In  the  stipulation,  i^ 

promissor  respondeat  'spondeo*.   Ut  after  all  have  asked  ^e  question,  the 

puta  cum  duobus  separatim  stipu-  promissor  answers,  *8vondeo,*  *1  en- 

lantibus  ita   promissor  respondeat  gage  * ;  for  instance,  wnen,  two  stipu- 

'utriquevestrum  dare  spondeo*:  nam  lators  having  each  separately  a^ed 

si  prius  Titio  spoponderit,  deinde  the  question,  the  promissor  answers, 

alio  interrogante  spondeat,  alia  atque  '  I  engage  to  give  to  each  of  you '.    For 

alia  erit  obBgatio  nee  creduntur  duo  if  he  first  answers  Titius,  and  then,  on 

rei  stipulanoU  esse.    Duo  pluresve  another  person  putting  the  same  ques- 

rei  promittendi  ita  fiunt  (veluti  si  tion,  he  again  answers  him,  there  will 

post  Titii  interrogationem),  'MsBvi,  be  two  distinct  obligations,  and  not  two 

quinque  aureos  dare  spondes  ?     Sei,  co-stipulators.    Two  or  more  become 

eosdem  quinque  aureos  dare  spon-  co-promissors,  thus,  as  if  after  Titius 

des  ? '  respondeat  singuli  separatim  has  put  the  q^uestion :   *  MsBvius,  do 

*  spondeo  .  you  engage  to  give  five  oum  t  *  *  Seius, 

do  you  engage  to  give  five  aurei9* 
they  each  separately  answer,  'I  do 
engage  *. 

D.  xlv.  2.  4. 

The  word  reus,  strictly  speaking,  signiiQes  the  person  who  is 
liable,  or  subject,  to  a  demand,  but  is  used  more  generally  to 
signify  a  party  to  an  obligation,  whether  active  or  passive :  so  here 
we  have  rei  stipulandi,  as  well  as  rei  promxttenai. 

It  was  immaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondetis  t  spondeimus  ;  or  in  the  singular, 
spondes  t  spondeo,    (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtora  In  a  corwmodatv/m  or  depositv/m, 
for  instance,  the  parties  might  a^ee  that  several  persons  should 
be  subject  to  a  common  obligation,  and  each  be  bound  for  the 
whole.     (D.  xlv.  2.  9.) 

1.  Ex  hujusmodi  obligationibus  1.  By  virtue  of  such  obligations, 

et    stipulantibus    soUdum    singulis  the  whole  thing  stipulated  for  is  due 

debetur  et  promittentes  singun  in  to  each  stipulator,  and  from  each  pro- 

solidum  tenentur.   In  utraqne  tamen  missor.    But  in  each  obligation,  there 

obligatione  una  res  vertitur :  et  vel  is  onlj^  one  thing  due,  and  if  either  of 

alter  debitum  accipiendo  vel  alter  the  jomt  parties  receives  the  thing  due, 

£ 
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solvendo    omnimn    perimit  obliga-    or  gives  the  thing  due,  the  obligation 
tionem  et  omnes  liberat.  is  at  end  for  all,  and  all  are  freed 

from  it. 

D.  xlv.  2.  2,  and  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract, 
we  may  say,  however  many  were  the  joint  parties,  there  was  but 
one  obligation ;  while  if  we  look  to  the  persons  by  or  to  whom 
the  promise  was  given,  there  were  as  many  obligations  as  there 
were  persons  malang  or  receiving  the  promise.  If,  therefore,  the 
thing  was  given,  that  is,  payment  or  performance  made,  the  ob- 
ligation was  at  an  end,  but  the  obli^tion  binding  on  any  one 
might  be  made  to  cease,  as  by  the  dermnutio  capitis  of  one  of  the 
co-promissors,  without  those  binding  on  the  others  ceasing  also. 
If,  mdeed,  the  aid  of  the  law  had  been  called  in  to  enforce  the 
obligation,  the  position  of  the  parties  was  different.  If  one  co- 
stipulator  sued  the  promissor,  all  the  other  parties  to  the  stipu- 
lation were  thereby  prevented  from  suing  him ;  and  if  one  co- 
promissor  was  sued,  none  of  the  others  could  be  sued,  the  litis 
contestatio  operating  as  an  extinction  of  the  debt ;  but  under 
Justinian,  when  it  appeared  that  there  was  a  deficiency  in  what 
had  been  obtained  from  the  promissor  that  had  been  sued,  the 
others  niight  be  sued  to  make  up  this  deficiency.  (C.  viii. 
41.  28.)  The  co-promissor  who  had  paid  all  could  recover,  as  a 
partner,  their  shares  from  the  others,  if  there  was  a  partnership 
between  them,  and  if  not,  he  could  recover  by  paying  to  the 
Creditor  the  whole  sum,  but  separating  the  payment,  paying  his 
share  absolutely,  and  paying  the  rest  as  the  price  of  having  the 
creditor's  actions  transferred  to  him  to  use  against  the  other  co- 
promissors  (beneficium  cedenda^rum  actionum)  ;  and  probably, 
even  if  he  had  not  actually  made  this  separation,  the  praetor  would 
allow  him  to  bring  an  action  against  the  other  co-promissors  in 
which  he  was  feigned  to  have  done  it.     (D.  xxvii  3.  1.  13.) 

2.  Ex  duobus  reis  promittendi  2.  Of  two  co-promissors,  one  may 

alius  pore,  alius  in  diem  vel  sub  engage  simply,  the  other  with  the 
oondicione  obligari  potest:  nee  im-  introduction  of  a  partioular  time,  or 
pedimento  erit  dies  aut  condioio,  conditionally;  and  neither  the  time 
quo  minus  ab  eo,  qui  pure  obligatus  nor  the  condition  will  prevent  payment 
est,  petatur.  being  exacted  from  the  one  wno  binds 

himself  simply. 
D.  xlv.  2.  7 


Tit.  xvn.    DE  STIPULATIONS  SERVORUM. 

Servus  ex   persona  domini  jus  A  slave  derives  from  the  persona 

stipulandi  habet.    Sed  hereditas  in  of  his  master  the  power  of  making  a 

plerisque    nersonae  defuncti   vicem  stipulation.     But  as  the  inheritance  in 

sustinet :  ideoque  quod  servus  here-  most  respects  represents  the  persona  of 

ditariusanteaditamhereditatemstip-  the  deceased,  if  a  stipulation  is  made 

nlatur,  adquirit  hereditati  ac  per  hoc  by  a  slave  belonging  to  the  inheritance 

etiam  heredi  postea  facto  adqmritur.  before  the  inherits^oe  is  entered  on. 
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he  acquires  for  the  inheritanoe,  and 
therefore  for  him  who  subseqaeiitly 
becomes  heir. 

D.  xli  1.  34,  6L 

A  slave  had  no  persona,  that  is,  no  capacity  of  acquiring  civil 
or  political  rights.  But  his  master,  who  had  such  a  capacity, 
could  make  his  own  persona  speak  and  act  through  the  slave,  who 
was  thus  only  a  channel  by  which  the  wishes  of  the  master  were 
expressed.  (See  Bk.  i  Tit.  3.  pr.  note.)  But  although  a  slave  could 
thus  engage  others  for  the  benefit  of  his  master,  by  a  stipulation, 
he  could  not*  bind  his  master,  and  could  not,  therefore,  be  the 
promissor  in  a  stipulation ;  hence,  the  text  only  speaks  of  the 
stipulations,  and  not  of  the  promises,  of  slaves. 

In  plerisque  personam  defunctivic&m,  sustinet;  the  inheritance 
represented  tne  person  of  the  deceased  in  most  things,  but  there 
were  some  things  which  the  slave  could  not  acquire  for  the  in- 
heritance, which  he  could  acquire  for  a  living  master :  a  usufruct, 
for  instance,  being  always  attached  to  a  person,  could  not  be 
stipulated  for  by  a  slave  before  the  inheritance  was  entered  on. 
(D.  xli.  1.  61.) 

• 
L  Sive  autem  domino  sive  sibi  1.  Whether  a  slave  stipulates  for 

sive  conservo  suo  sive  impersonaliter  his  master,  or  for  himself,  or  for  his 
servus  stipuletur,  domino  adquirit.  feUow-siave,  or  without  naming  any 
Idem  juris  est  et  in  Uberis,  qui  in  person  for  whom  he  stipulates,  he 
potestate  patris  sunt,  ex  quibus  always  acquires  for  his  master.  It  is 
oausis  adquirere  possunt.  the  same  with  children  in  the  power 

of  their  father,  in  all  cases  in  which 
they  acquire  for  him. 

D.  xlv.  3.  15 ;  D.  xlv.  1.  45.  pr.  and  4. 

What  is  said  here  of  the  children  in  potestate  must  be  taken 
with  all  the  limitations  made  necessary  by  the  power  they  had  to 
acquire  a  peculiwm  for  themselves.     (See  Bk.  ii.  Tit.  9.) 

2.  Sed  cum  factum  in  stipula-  2.  If  it  is  a  Ucence  to  do  something 

tione  continebitur,  omnimodo  per-  that  is  stipulated  for,  the  benefit  of  the 
sona  stipulantiB  continetur,  veluti  si  stipulation  is  personal  to  the  stipu- 
servus  stipuletur,  ut  sibi  ire  agere  lator ;  for  instance,  if  a  slave  stipu- 
liceat:  ipse  enim  tantum  prohiberi  lates  that  he  shall  have  a  right  of 
non  debet,  non  etiam  dominus  ejus,    passage    for  himself   or   beasts    and 

vehicles,  it  is  he  himself,  not  his 
master,  who  is  not  to  be  hindered 
from  passing. 

D.  xlv.  1.  130. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  oould  enforce  the  stipulation 
by  action.  Of  course  this  personal  licence  to  cross  land  is  some- 
thing quite  different  from  a  servitude.  For  a  servitude  eundi  or 
agendiy  stipulated  for  by  the  slave,  oould  only  be  attached  to  the 
prasdium  of  the  master.    (D.  xlv.  3.  17.) 

z2 
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3.  ServiiB  commnniB  stipiilando  3.  If  a  slave  held  in  oomznon  by 

miicuiqne  dommomm  pro  portione  Beveral  masters  stipulates,  he  acquires 
dominii  adqnirit^  nisi  si  imins  eonun  a  share  for  each  master  according  to 
jQSsa  aat  wftTninaiaTn  ooi  eorom  the  proportion  which  each  has  in  him, 
stipnlatos  est :  tone  enim  sdi  ei  unless  he  stipulates  at  the  command 
adquiritur.  Quod  servus  oonmiunis  or  in  the  name  of  any  one  master,  for 
stipulatur,  si  alteri  ez  dominis  then  the  thing  stipulated  for  is  ao- 
adquiri  non  potest^  solidum  alteri  qtdred  solely  for  tnat  master.  And 
adquiritur,  vduti  si  res,  quam  dari  whatever  a  uave  held  in  common  stipu- 
stipulatus  est,  unius  domini  sit.         lates  for,  is  all  acquired  for  one  of  his 

masters,  if  it  is  not  capable  of  being 
acquired  for  the  other;  as,  for  in- 
stttQce,  if  the  thing  he  has  stipulated 
to  be  given  belongs  *to  one  of  his 
masters. 

GAi.iiL167;  D.  zlv.  a  7.  L 


Trr.  XVm.    DE  DIVISIONE  STIPULATIONUM. 

Stipulationum     aUs     judidales  Stipulations  are  either  judicial,  or 

sunt,  alis   prsetoriBB,  alis  oonven-    pnetorian,  or  conventional,  or  common, 
tionales,  alis  conmiunes  tarn  pr»-    that  is,  both  pnatorian  and  judicial 
toris  quam  judiciaies. 

D.  zlv.  1.  6.  pr. 

The  divisioii  of  stipulations  here  given  is  based  on  the  difference 
of  the  circumstances  m  which  they  are  entered  into.  Sometimes 
they  are  the  result  simply  of  the  will  of  the  parties,  sometimes 
of  tiie  direction  of  a  person  in  authority. 

1.    Judiciaies    sunt    dumtazat,  L  Judicial  stipulations  are  those 

qucB  a  mero  judicis  officio  proficis-  which  proceed  exclusively  from  the 
cuntur :  velutL  de  dolo  cautio  vel  de  office  of  the  judge,  such  as  the  giving 
persequendo  servo,  qui  in  fuga  est,  security  against  fraud,  or  the  engage- 
restituendove  pretio.  ment  to  pursue  a  fugHdve  slave,  or  to 

pay  his  price. 

D.  zlv.  L  5.  pr. ;  D.  zzx.  69.  5. 

Before  the  ma^trate  the  parties  were  injure,  before  the^'ttcf^o; 
they  were  in  judicio.  (See  Introd.  sec.  92.)  The  judex  some- 
times ordered  that  the  parties  before  him  should  enter  into  stipu- 
lations. 

Two  instances  are  given  here  of  stipulations  directed  by  the 
judex.  The  first  is  the  de  dolo  cautio.  This  was  a  stipulation 
directed  for  the  benefit  of  a  plaintiff,  that  the  sentence  given  in 
his  favour  might  be  executed,  without  any  attempt  at  fraud  {dolus 
malua)  on  the  part  of  the  defendant.  For  instance,  if  the  defend- 
ant was  ordered  to  make  over  the  property  in  a  slave,  the  judex 
would  direct  that  he  should  stipulate  that  he  had  done  nothing  to 
lessen  the  value  of  the  slava  Otherwise  the  slave  might  be  made 
over  to  the  plaintiff,  and  the  plaintiff's  claim  be  thus  nominally 
satisfied,  while  it  might  really  be  evaded  by  the  defendant  wilfully 
doing  the  slave  some  material  harm.    (D.  vi  1.  20  and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse* 
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quendo  servo  qui  in  fuga  eat,  reatituendove  pretio.  A  slave  must 
be  supposed  to  be  demanded,  and  to  run  away  before  the  decision 
is  given.  As  the  defendant,  being  the  actual  possessor,  could 
alone  reclaim  the  slave  agamdt  third  parties,  the  judex  would  com- 
pel him  to  engage  by  stipulation  to  follow  and  reclaim  him,  or  to 
pay  his  price,  if  the  slave  escaped  without  any  fault  whatsoever 
of  the  defendant,  the  judge  merely  directed  that  the  defendant 
should  engage  to  give  up  me  slave  if  he  came  into  his  power,  and 
to  permit  the  plaintiff  to  bring  an  action  in  the  defendant's  name 
for  the  recovery  of  the  slave  from  any  one  who  might  detain  him. 
(D.  iv.  2.  14.  11.) 

2.  PrietoruB,  qusB  a  mero  prsB-  2.  PrsBtorian  stipnlatioiis  are  those 

tons  officio  (ironoisoTmtiir,  veluti  which  proceed  exclusively  from  the 
damni  infeoti  vel  legatomm.  PrsB-  office  of  the  pnetor ;  as  the  giying 
torias  antem  stipulationes  sio  exau-  security  against  dcmvnwn  infectum^  or 
diri  oportet,  ut  in  his  contineantur  for  the  payment  of  legacies.  Under 
etiam  sBdilicise :  nam  et  hsB  ab  juris-  praetorian  stipulations  must  be  com- 
dictione  veniunt.  prehended  sedilitian,    for  these,    too, 

proceed  from  a  magistrate  pronouncing 

the  law. 

D.  xlv.  1.  6.  pr. 

Damnv/m,  infectum  est  da/mnwm  nondwm  factv/m  quodfutvr- 
rumveremv/r.  (D.  xxxix.  2. 2.)  Supposing  the  cJamnttm^^tiritm 
which  a  man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  iU-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  was  to  wait  till  the  mischief  was  done,  his  neigh- 
bour might  abandon  his  property  in  the  fallen  house,  and  the  m- 
jured  man  could  then  obtain  no  reparation  from  him.  To  remedy 
this,  the  prsBtor  would,  if  he  saw  fit,  order  the  neighbour  to  give 
security  (caiitio  da/mni  infeoti)  to  indemnify  the  person  applying, 
his  heirs  and  successors  in  title,  against  any  damage  that  might 
be  done.  If  this  order  was  not  obeyed,  the  prastor  authorised  the 
complainant  to  enter  upon  and  occupy  the  premises  (in  posses- 
sionem  mittebat) ;  and,  finally,  if  security  was  still  refused,  the 

Ersetor  gave  the  complainant  full  possession  of  the  premises, 
ut  he  was  liable  to  be  dispossessed,  if  within  a  certain  time  the 
original  proprietor  made  compensation  and  complied  with  every- 
thing enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable ;  otherwise  the  heir 
might  previously  have  spent  and  consumed  all  the  inheritance. 
As  in  tne  previous  case,  tne  legatee  received  possession,  if  sureties 
were  not  given.    (D.  xxxvi.  3.  1.  2.) 

A  jwrisdictione  veniunt,  that  is,  come  from  a  magistrate 
qvA,  jus  dicit.  Jurisdictio,  m  its  general  sense,  includes  the 
whole  ojfftciv/m  of  the  jus  dicens,  which  is  said  to  be  latissi/mv/m, 
for  bonorv/m  possessionem  da/re  potest,  et  in  possessixmem 
mittere,  rmpiltis  non  hdbentibvs  tutores  constituere,  judAces 
litiga/atwus  da/re.    (D.  ii.  1. 1.) 
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hoe  ett  iieq[iie  jnva  jodids  ment  of  puties ;  tins  fa,  n^hfir  b j 
iieq[iie  foama  pnetons,  ted  ex  eoo-  the  ovder  of  a  judge  nor  bj  tbaiof  the 
Tendone  ecMifambeiitiiuiL  Qaanmi  pnelor.  bol  by  Uie  eooaenft  of  the 
totidem  gmefm  10111^  quot  'jMene  pctaoni  eonkmciii^  And  ol  these 
dizerim)  reram  eoDlisheDdanini.        ttqiulfttianft  there  aie  ae  nuaiT  ^iufy^ 

so  to  ipee  k,  ae  there  aie  of  ttunge  to 

be  eootncted  lac 

IX  idr.  1.  5l  pr. 

4.  Commmiee  sunt  etjpmlitinaffw  4.  Comnmn  slipdatioiis  «re  thoee, 

Tehiti  rem  selTam  loie  papilH :  nem  for  ezaini^,  prondiiig  lor  the  aecii- 
et  prctor  jabet,  rem  aelTam  lore  ritj  of  the  jMopeitj  of  a  pupil,  for 
popillo  eaveri  et  interdmn  judex,  li  aometiines  the  pnBtoiv  and  80inetime8» 
aliter  expediri  bse  rea  non  potest :  too.  when  the  matter  eannoi  be  man- 
Tel  de  rato  stipulaiioL  aged    in  anj  other  way,   the  jndge» 

orders  secmitT  tobeghrentothepopil 
lor  the  saf egoaid  ol  his  property,  or, 
again,  the  stipolatioD  that  a  thing 
shaU  be  ratified. 

D.  xIt.  L  5l  pr. 

CofwrntuneB  ttipuUUionea  were  those  sometimeB  directed  by  the 
praetor,  sometimes  by  the  judex.  They  ought  properly  to  have 
preceded  the  converUianales. 

Mention  has  ahready  been  made  of  the  security  a  tntor  or  curator 
was  obliged  to  give.  (Bk.  i.  Tit  24.  pr.)  It  was  properly  given 
before  the  tutor  entered  on  his  office,  and  it  belonged  to  Uie  pr»tor 
to  see  that  it  was  given.  But  if,  before  it  was  given,  the  tutor 
sued  a  debtor  of  the  pupil,  and  the  debtor  objected  that  security 
had  not  been  given,  the  judge,  in  order  that  the  proceedings  might 
not  be  put  an  end  to,  would  direct  security  to  be  then  given  before 
him. 

The  stipulation  de  rato,  or  rem  ratam  haberi,  was  one  entered 
into  by  a  procurator  bringing  an  action  in  the  name  of  his  principal 
that  what  he  did  would  be  ratified  by  his  principal.  It  properly 
belonged  to  the  praetor  to  direct  that  this  stipulation  should  be 
enter^  into  before  the  litis  contestatio  (see  Introd.  sec.  105) ;  but 
if  he  omitted  to  direct  this,  and  there  was  ground  for  distrusting 
the  authority  of  the  procurator,  the  judge  would  direct  that  the 
procurator  should  bind  himself  by  this  stipulation.  (See  Bk.  iv. 
Tit.  11.  1.) 


TIT.  XIX.    DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res,  qnsB  dommio  nostro  EverythiDg,  of  which  we  have  the 

tubjicitur,  in  stipolationem  deduci  property,  wheiher  it  be  moveable  or 

potest,   sive  ilia   mobilis  sive  soU  immoveable,  may  be  the  subject  of  a 

sit.  stipulation. 

A  stipulation  is  inutilis,  i.e.  invalid,  when  it  produces  no  tie 
binding  on  the  parties  to  it.     It  would  seem  to  have  been  proper 
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to  have  examined  here  the  causes  which  make  contracts  of  any 
kind  invalid,  and  not  to  limit  the  inquiry  to  stipulations.  But 
the  stipulation  was  so  much  the  most  important  Kind  of  contract 
that  it  is  taken  to  represent  all  other  kinds.  Some  few  of  the 
causes  of  invalidity  noticed  in  this  Title  are  peculiar  to  stipula- 
tions, but  most  are  common  to  all  contracts. 

Lagrange  thus  classifies  the  reasons  given  in  this  Title  for  the 
invalidity  of  stipulations :  they  might  be  invalid  (1)  on  account 
of  their  object  (pr.,  paragr.  1,  2,  22,  24) ;  (2)  on  account  of  the 
persons  by  whom  (paragr.  7,  8,  9,  10,  12),  for  whom  (paragr. 
3,  4,  19,  20,  21),  or  between  whom  (paragr.  6)  they  were  made ; 
(3)  on  account  of  the  manner  in  which  they  were  made  (paragr.  5, 
17, 18,  23) ;  (4)  on  account  of  the  time  (paragr.  13,  14,  16,  16, 
26),  or  the  condition  (paragr.  11,  25)  subject  to  which  they  were 
made. 

1.  At  si  quia  rem,  quse  in  remm  1.  Bnt,  if  any  one  stipiilates  for  a 
natura  non  est  aut  esse  non  potest,  thing  which  does  not  or  oannot  exist, 
daii  stipulatns  fuerit,  veluti  Stichnm,  as  for  Stichas,  who  is  dead,  bat  whom 
qui  mortuus  sit,  quem  vivere  crede-  he  thought  to  be  Uving,  or  for  a  hip- 
bat,  aut  hippocentaurum,  qui  esse  pocentaur,  which  cannot  exist,  the 
non  possit,  inutilis  erit  stipulatio.  stipulation  is  void. 

Gai.  iil  97. 

In  such  a  case  no  claim  could  be  made  for  the  supposed  value 
of  the  thing,  nor  even  for  a  sum  promised  under  a  penal  clause  in 
case  of  non-performance.    (D.  xlv.  1.  69  and  103.) 

2.  Idem  juris  est,  si  rem  sacram  2.  It  is  the  same  if  any  one  stipu- 
aut  religiosam,  quam  humani  juris  lates  for  a  thing  sacred  or  religious,, 
esse  credebat,  vel  publicam,  qusB  which  he  thought  to  be  subject  to 
usibus  populi  perpetuo  exposita  sit,  human  law,  or  for  a  public  thing 
ut  forum  vel  tneatrum,  vel  Uberum  appropriated  to  the  perpetual  use  of 
hominem,  quem  servum  esse  ere-  the  people,  as  a  forum  or  theatre,  or 
debat,  t^  rem,  cujus  commercium  for  a  free  man  whom  he  thought  to  be 
non  habuit,  vel  rem  suam  dari  quis  a  slave,  or  for  a  thing  of  which  he 
Btipuletur.  Nee  in  pendenti  erit  has  not  the  comtnercitim,  or  for  a  thing 
stipulatio  ob  id,  quod  publica  res  in  'belonging  to  himself.  Nor  will  the 
privatum  deduci  et  ex  libero  servus  stipulation  remainin  suspense,  because 
neri  potest  et  conmiercium  adipisci  the  public  thing  may  become  private, 
stipulator  potest  et  res  stipulatoris  the  freeman  may  become  a  slave,  the 
esse  desinere  potest:  sed  protinus  stipulator  may  acquire  the  cammercitim 
inutilis  est.  Item  contra^  Ucet  initio  of  the  thing,  or  the  thing  which  now 
utiliter  res  in  stipulatum  deducta  belones  to  him  may  cease  to  be  his ; 
sit,  si  postea  in  earum  qua  causa,  but  the  stipulation  is  at  once  void, 
de  quibus  supra  dictum  est,  sine  So,  conversely,  although  a  thing  may 
facto  promissoris  devenerit,  extin-  have  been  validly  stipulated  for 
guitur  stipulatio.  Ac  ne  statim  ab  originally,  yet,  if  it  afterwards  falls 
initio  talis  stipulatio  valebit^Lucium  under  the  class  of  any  of  the  things 
Titium,  cum  servus  erit,  dare  spon-  before  mentioned,  without  the  pro- 
des  ?  *  et  sinoHia,  quia  natura  sui  missor  having  caused  the  change^  the 
dominio  nostro  exempta  in  obliga-  stipulation  is  extinguished.  Sooh  a 
tionem  deduci  nullo  modo  possunt.  stipulation,  too,  as  the  following,  is 

void  ab  initio, '  Do  you  promise  to  give 
me  Lucius  Titius,  when  he  shall  be- 
come a  slave  ?  '  for  that  which  by  its 
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naiore  is  not  soBoepiible  of  ownership 
cannot  in  any  way  be  made  the  subject 
of  an  obligation. 

Gal  iii  97 ;  D.  xlv.  L  82.  83.  5. 

ChLJua  cammeroiv/m  non  hahuit.  For  instance,  if,  in  the  days 
of  Gains,  a  peregrinua  had  stipulated  for  a  fundus  ItcUicua,  or  if, 
in  the  times  of  the  Lower  Empire,  a  heathen  had  stipulated  for  a 
Christian  slave.  (C.  i.  10.)  Of  course,  if  the  promissor  had  not 
the  comraeroiv/m  of  the  particular  thing,  while  the  stipulator  had 
it,  the  promissor  was  answerable  to  the  stipulator  for  a  breach  of 
contract  if  he  did  not  fulfil  his  promise.     (D.  xlv.  1.  34.) 

Vel  rem  avxj/m.  It  cannot  belong  to  him  more  than  it  does ; 
but  he  might  stipulate  for  its  value,  or  conditionally  for  the  thing 
itself  if  it  ceased  to  belong  to  him.    (D.  xlv.  1.  31.) 

Extinguitv/r  stipulatio.  And  if  it  was  once  extinguished,  no 
alteration  of  circumstances  would  renew  it.  In  perpetuv/m  sublaia 
obliaatio  reatitui  non  potest.    (D.  xlvL  3.  98.  8.) 

Qua/m  hwmani  jv/ns  ease  credebat  In  a  stipulation  it  made  no 
difference  that  the  stipulator  was  really  i^orant  that  there  was 
some  character  attaclung  to  the  object  oi  the  stipulation  which 
made  the  stipulation  mvalid,  as  that  it  was  sacred  or  public  The 
fact  that  it  was  sacred  or  public  invalidated  the  stipulation,  and 
the  stipulator  had  no  further  remedy  agamst  the  promissor.  We 
shall  find  (Tit.  23.  5)  that  if  a  person  purchased  in  imorance  a 
thing  of  this  nature,  he  would  have  a  remedy  against  we  seller  to 
indemnify  him  for  the  loss  he  sustained  by  the  purchase. 

3.  Si  qois  alium  daturum  facta-  3.  If  a  man  engages  that  another 
ramve  quid  spoponderit,  non  obli-  shall  give  or  do  something,  he  is  not 
gabitur,  veluti  si  spondeat,  Titium  boun^  as  if  he  engages  that  Titius 
qoinque  aureos  datorom.  Quodsi  shall  give  five  aum.  But  if  he  engages 
effecturum  se,  ut  Titius  daret,  spo-  that  he  will  manag^e  that  Titius  shall 
ponderit,  obligatur.  give  five  aurei,  he  is  bound. 

D.  zlv.  L  83.  pr. 

4.  Si  quis  alii,  quam  cuius  juri  *  4.  If  any  one  stipulates  for  the 
snbjectus  sit,  stipuletur,  nihil  agit.  benefit  of  a  third  person,  other  than 
Plade  Bolutio  etiam  in  eztranei  per-  a  person  in  whose  power  he  is,  the 
sonam  oonf erri  potest  (veluti  si  quis  stipulation  is  void.  But  it  may  be 
ita  stipuletur  '  mihi  aut  Seio  dare  arranged  that  payment  shall  be  made 
Bponde8?'),utobligatioquidemstdpu-  to  a  tnird  person,  as  if  a  person  stipu- 
latori  adquiratur,  solvi  tamen  Seio  lates  thus,  '  Do  you  engage  to  pay  to 
etiam  invito  eo  reote  possit,  ut  liber-  me  or  to  Seius? '  The  stipulator  alone, 
atio  ipso  jure  contmgat,  sed  ille  in  this  case,  acquires  the  obligation ; 
adversus  Seium  habeat  mandati  but  payment  may  be  lawfully  made  to 
actionem.  Quodsi  quis  sibi  et  sJii,  Seius  even  against  his  wHl ;  the  payer 
cajuB  juri  subjectus  non  sit,  decem  will  then  by  mere  force  of  law  be  freed 
dari  aureos  stipulatus  est,  valebit  from  his  obligation,  while  the  stipu- 
quidem  stipulatio :  sed  utrum  totxmi  lator  will  have  against  Seius  an  actio 
debetur,  quod  in  stipulationem  de-  mandati.  If  any  one  stipulates  that 
ductum  est,  an  vero  pars  dimidia,  ten  aurei  shall  be  paid  to  him  and  to  a 
dubitatum  est :  sed  placet,  non  plus  third  person,  other  than  a  person  in 
quam  partem  dimidHam  ei  adquiri  whose  power  he  is,  the  stipulation  is 
Jsi,  qui  tuo  juri  subjectus  est,  si  sti-  valid ;  but  it  has  been  doubted  whether, 
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pulatos  sis,  tibi  adqniris,  quia  vox  in  this  oase,  the  whole  smn  is  due  to 
tua  tamqnam  filii  sit,  siouti  filii  vox  the  stipulator,  or  only  half ;  and  it  has 
tamquam  tua  intellegitur  in  his  re-  been  decided  that  only  half  is  due. 
bus,  qu8B  tibi  adquiri  possunt.  But,  if  you  stipulate  for  another,  who 

is  in  your  power,  you  acquire  for  your- 
self ;  for  your  words  are  as  the  words 
of  your  son,  and  your  son's  words  are 
as  yours,  with  respect  to  all  things 
which  can  be  acquired  for  you. 

Gai.  iiL  103;  D.  xlv.  L  141.  3;  D.  xlv.  1.  39, 130;  D.  tttit.  2.  42. 

No  one  who  was  not  a  party  to  a  contract  could  gain  or  lose 
by  it.  Res  inter  oMos  acta  aliianeque nocere  neqv^prodeaae potest 
(a  maxim  not  to  be  found  exactly  in  its  present  snape,  but  based 
on  C.  vii.  60.  1).  And  as  this  was  true  of  all  kinds  of  contracts, 
so  was  it  specially  of  stipulations,  in  which  a  particular  formula 
had  to  be  spoken,  and  which  could  not  properly  be  entered  into 
by  any  one  that  was  absent.  The  third  person,  not  being  a  party 
to  the  contract,  could  have  no  action  to  enforce  it,  and  the  stipulator 
could  not  enforce  it  because  he  had  no  interest  in  it.  If,  indeed, 
he  had  any  interest  in  it,  that  is,  any  legal  interest,  which  of  course 
might  happen,  a  stipulation  for  another  was  binding.  Si  stipvXer 
alii,  cu/m  vnea  intereaset,  ait  Marcellus  stipiUationem  valere.  (D. 
xlv.  1.  38.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one 
person  wished  to  stipulate  for  another,  the  object  might  gener- 
ally be  effected  by  adding  a  penalty  for  the  non-performance  of 
the  promise.  A  stipulation  binding  the  promissor  to  give  some- 
thing to  Titius,  or,  it  it  were  not  given,  to  pay  a  penalty  to  the 
stipulator,  was  binding:.  It  was,  indeed,  nothm^:  but  a  conditional 
contract.  In  the  event  of  something  not  happ^,  which  might 
have  happened,  a  certain  benefit  was  to  accrue  to  the  stipulator. 
(D.  xlv.  1.  38.  17.)  It  is  because  the  thing  might  have  happened 
that  such  a  penal  clause  differs  in  its  ei^cts  from  one  made  to 
enforce  the  performance  of  a  thing  physically  impossible.  (See 
note  on  paragr  1.) 

Mihi  aut  Seio.  The  third  person  to  whom  payment  might  be 
thus  made  at  the  option  of  the  payee,  was  saia  to  be  solutionia 
gratia  adjectus.    (D.  xlvi  3.  96.  5.) 

Sibi  et  alii.  We  learn  from  Qaius,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to  the 
stipulator.    Justinian  adopts  the  contrary  opinion.  (Qai.  iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and  his 
slaves ;  every  person  under  power  and  every  slave  could  stipulate 
for  the  paterfa/milias  or  master,  and  could  promise  so  as  to  bind 
the  paterfa/railias  or  master,  if  authorised,  airectly  or  indirectly, 
to  do  so,    (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  the  primary 
notion  of  a  stipulation.  For  instance,  the  stipulation  '  rem  pu- 
pilli  saZvam  fore  *  (see  Tit.  18.  4)  could  be  maae,  for  a  pupil  who 
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was  vnfans,  or  absent,  by  a  public  slave,  by  a  person  appointed  by 
the  praetor,  or  by  a  magistrate  if  the  parties  came  before  him. 
(D.  xxvii.  8.  1.  15.) 

5.  Pneterea  izmtilis  est  stipola-  5.  A  Btqpfilfttion,  again,  ib  void,  if 
tio,  si  quia  ad  ea,  qiuB  interrogatoa  the  answer  does  not  agree  with  the 
erit,  non  respond^,  vehiti  si  decern  demand ;  as  when  a  person  stipulates 
anreoB  a  te  dari  stipoletur,  ta  qnin-  that  ten  awrei  shall  be  given  hun,  and 
que  promittas,  vel  contra :  ant  si  ille  yon  answer  five,  or  conversely.  A  stip- 
pnre  stipnletnr,  tn  sab  oondicione  nlation  is  also  void,  if  a  person  stip- 
promittas,  vel  contra^  si  modo  scili-  nlates  simply,  and  yon  promise  con- 
cet  id  exprimas,  id  est  si  cni  sob  ditionally,  or  conversely;  provided  only 
oondicione  vel  in  diem  stipnlanti  tn  that  the  disagreement  is  expressly 
respondeas:  *  Pnesenti  die  spondeo '.  stated,  as  if,  when  a  man  stipulates 
Kam  si  hoc  solum  respondeas  '  Pro-  conditionally,  or  for  a  particular  time, 
mitto,'  breviter  videris  in  eandem  you  answer,  'I  promise  for  to-day*, 
diem  aut  condicionem  spopondisse :  But,  if  you  answer  only, '  I  promise,' 
nee  enim  necesse  est  in  respondendo  you  seem  in  a  brief  way  to  agree  to  the 
eadem  omnia  repeti,  qus  stipulator  time  or  condition  he  proposes.  For  it 
expresserit.  is  not  necessary,  that  in  the  answer 

every  word  should  be  repeated  which 
the  stipulator  expressed. 

D.  xlv.  1. 1. 3,  4  ;  D.  xlv.  L  134.  1. 

8i  decern  av/reos.  Ulpian,  in  the  Digest,  decides  the  question 
the  other  way.   (D.  xlv.  1. 1.  4.) 

6.  Item  inutilis  est  stipulatio,  si  6.  A  stipulation  is  also  void  if 
ab  eo  stipuleris,  qui  juri  tuo  sub-  made  with  one  who  is  in  your  power, 
jectus  est,  vel  si  is  a  te  stipuletur.  or  if  such  a  person  stipulates  wiUi  you. 
Sed  servus  quidem  non  solum  do-  A  slave  is  incapable  not  only  of  enter- 
mino  8U0  obligari  non  potest,  sed  ne  ing  into  an  obligation  with  his  master, 
alii  quidem  ulli :  filii  vero  familias  but  of  binding  himself  to  any  other 
aliis  obligari  possunt.  person.    But  a  fUiuafamiluu  can  be 

t>ound  to  others  by  an  obligation. 

GALiiLl04;  D.  xHv.  7.  14. 

The  slave  could  not  contract  civilly  with  his  master  ;  but  the 
later  law  recognised  that  there  might  be  a  natv/ralis  obligatio 
created  between  them,  so  that  if  a  master  owed  anything  to  a 
slave  in  the  accounts  kept  between  them,  and  paid  it  to  the  slave 
after  he  had  been  manumitted,  the  master  could  not  recover  it,  as 
he  was  paying  what,  by  a  natural  obligation,  he  was  boimd  to  pay. 
(D.  xii  6.  64.) 

The  JilitLS familias  could  bind  himself  dviUy.  Filiuafamilias 
ex  omnibus  causis  tanquam.  paterfamilias  obligatur.  (D.  xliv.  7. 
39.)  He  could  be  sued  and  his  person  taken  in  execution,  and  his 
peculia  could  be  made  available  for  his  creditors ;  and  Justinian 
permitted  him  to  make  a  cessio  bonarum,.  (C.  vi,  61.  8.)  To 
protect  jUiifamAliarv/m,  the  senatvsconsuUv/m  Macedonianvmi 
was  passed,  by  which  money  lent  to  filiifamilia/rum  could  not 
be  recovered  from  them.     (See.  Bk.  iv.  Tit.  7.  7.) 

7.  Mutum  Deque  stipuleud  neque  7.  It  is  evident  that  a  dumb  man 
promittere  posse,  palam  est.  Quod  can  neither  stipulate  nor  promise, 
et  in  Burdo  receptum  est :  quia  et  is,    And  this  is  considered  to  apply  also 
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qui  stipiilatiir,  verba  promittentis  et  to  deaf  persons,  for  he  who  stipulates 
is,  qui  Dromittit,  verba  stipulantis  ought  to  hear  the  words  of  the  pro- 
audure  debet.  Unde  apparet,  non  missor,  and  he  who  promises,  the  words 
de  eo  nos  loqui,  qui  tardius  ezaudit,  of  the  stipulator.  Hence  it  is  clear 
sed  de  eo,  qui  omnino  non  exaudit.      that  we  are  not  speaking  of  a  person 

who  hears  with  diffioul^,  but  of  one 
who  cannot  hear  at  all. 

Gal  iiL  106 ;  D.  xHv.  7. 1. 16. 

8.  Furiosus  nuUiun  negotium  8.  A  madman  can  go  through  no 
gerere  potest,  quia  non  inteUegit,  legal  act,  because  he  does  not  under- 
quid  agit.                                                stand  what  he  is  doing. 

Gal  iiL  106 ;  D.  xHv.  7. 1. 12. 

During  lucid  intervals  a  madman  could  make  valid  stipulations 
or  promises,  as  he  could  make  a  will.     (Bk.  ii.  Tit.  12.  1.) 

9.  Pupillus  omne  negotium  reote  9.  A  pupU  may  go  through  any 
gerit :  ut  tamen,  sicubi  tutoris  aucto-  legal  act,  provided  that  the  tutor 
ritas  necessaria  sit,  adhibeatur  tutor,  takes  a  part  in  the  proceeding  in  cases 
veluti  si  ipse  obligetur :  nam  aUxmi  where  his  authorisation  is  necessary, 
sibi  obligare  etiam  sine  tutoris  aucto-  as,  for  instance,  when  the  pupil  binds 

himself  ;  for  a  pupil  can  bind  others 
to  him  without  the  authorisation  of 
his  tutor. 

Gai.  ii.  107. 


ritate  potest. 


10.  Sed  quod  diximus  de  pupillis, 
utique  de  his  verum  est,  qui  jam 
aliquem  intellectum  habent;  nam 
infans  et  qui  infantisB  proximus  est, 
non  multum  a  furioso  distant,  quia 
hujus  eetatis  pupilli  nullum  inteUec- 
tum  habent :  sed  in  prozimis  inf  an- 
tiee  propter  utilitatem  eorum  benig- 
nior  juris  interpretatio  facta  est,  ut 
idem  juris  habeant,  quod  pubertati 
proximi.  Sed  qui  in  parentis  po- 
testate  est  impubes,  nee  auotore 
quidem  patre  olbligatur. 


10.  This  must  be  understood  only 
of  pupils  who  already  have  someunder- 
stcuicUng ;  for  an  infant,  or  one  still 
near  to  infancy,  dififers  but  little  from  a 
madman,  because  pupils  of  such  an  a^ 
have  no  understanding  at  alL  But,  m 
order  to  consult  their  interest,  the  law 
has  been  construed  more  favourably  to 
those  who  are  near  to  infancy,  and 
they  are  allowed  the  same  rights  as 
those  near  the  age  of  puberty.  But  a 
son  in  the  power  of  his  father,  and 
under  the  age  of  puberty,  cannot  bind 
himself  even  if  ms  father  authorises 
him. 


Gai.  iii.  109 ;  D.  xlv.  1. 141.  2. 

An  infant  was  properly  one  qui  fan  non  potest,  a  child  not 
yet  old  enough  to  speak  with  understanding  oi  what  he  said,  i.e. 
who  was  below  the  age  of  seven  years.  When  a  child  could  talk^ 
and  began  to  have  some  degree  of  understanding,  he  was  termed 
infanti  proxvmua.  Theophilus,  in  his  paraphrase  of  this  para- 
graph, says,  proxvmvs  ir^nti  quaXia  fuerit  qui  septimum  aut 
octavwm  annv/m  agit.  He  comd  now  pronounce,  and  in  some 
measure  understand,  the  words  of  a  stipulation,  and  the  law  per- 
mitted him  to  do  so  with  the  sanction  of  his  tutor  in  certain  cases^ 
such  as  the  acquisition  of  an  inheritance,  where  his  personal  inter- 
vention was  necessary.     But  the  law  did  not  allow  lum  to  stipulate 
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except  when  the  stipulation  was  clearly  for  his  benefit  (Bk.  i.  Tit. 
21 ;  D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to  be 
infantice  proximtLS,  so  one  a  little  younger  than  a  ptibes  was  said 
to  be  pubertati  proximus.  The  original  notion  seems  to  have 
been  that  the  child  infomtice  vroximua  could  not  do  things  which 
the  puhertati  proxvmus  could  do.  There  was  a  clear  (ufferenoe 
between  a  child  between  seven  and  eight  and  a  child  between 
thirteen  and  fourteen.  But  the  capacity  existing  in  the  interven- 
ing years  would  vary  with  the  individual.  Gradually  the  law 
recomiised  more  and  more  the  acts  of  the  child  over  seven  years, 
as  this  was  considered,as  the  text  says,  the  benignior  interpretation 
the  more  favourable  interpretation  to  the  child,  as  removing  doubts 
as  to  his  competence,  and  avoiding  the  necessity  of  having^recourse 
to  a  slave  to  stipulate  for  the  cmld.  (D.  xlvL  6.  6.)  But,  with 
regard  to  delicts,  the  benignior  interpretatio  would  be  to  mark 
thd  distinction  between  different  ages  of  children  above  seven ; 
and  so  we  are  told  (Bk.  iv.  Tit  1.  18)  that  the  vmpvJbes  is  only 
bound  ex  fwrto  in  caseproo^imtea  pviertati  sit  et  ob  id  intellegat 
se  delinquere. 

The  paterfomiilias  could  not,  like  a  tutor,  supply  his  authority 
to  make  up  what  was  deficient  in  the  capacity  of  the  impv^ea. 
The  concluding  words  of  thia  paragraph  are  taken  from  Gains,  who 
makes  his  statement  more  complete  by  adding  pvhes  vero  cnii  in 
potestate  eat,  proinde  ac  si  paterfamilias  obhgari  soUt  (D.  xlv. 
1.  141.  2.) 

11.  Si  impossibilis  oondicio  obli-  IL  If  aa  impossible  condition  is 
gationibus  adjiciatur,  nihil  valet  added  to  an  obligation,  tiie  stipulation 
stipnlatio.  Impossibilis  autem  oon-  is  void.  A  condition  is  considered 
dicio  habetur,  cui  natura  impedi-  impossible  of  which  natnre  forbids  the 
mento  est,  quo  minus  existat,  veluti  accomplishment ;  as,  if  a  person  says, 
si  ^uis  ita  oQxerit :  '  si  digito  caelum  *•  Do  you  promise  if  I  touch  the  sky 
attigero,  dare  spondes  ?  '  At  si  ita  with  my  &Qger  ?  *  But  if  a  stipulation 
stipuletur,  '  si  digito  ceelum  non  is  made  thus,  '  Do  you  promise  if  I  do 
attigero,  dare  spondes  ? '  pure  facta  not  touch  the  sky  witn  my  finger  ? ' 
obligatio  intellegitur  ideoque  statim  the  obligation  is  considered  as  uncon- 
petere  potest.  ditional,  and  so  performance  may  be 

instantly  demanded. 

Gal  iu.  98  j  D.  xlv.  1.  7. 

An  impossible  condition  in  a  testamentarv  gift  was  treated  as 
if  it  had  never  been  inserted.  In  a  stipulation  or  any  other  con- 
tract it  made  the  contract  void,  a  difference  due  to  the  favour 
with  which  testamentary  gifts  were  regarded.  (See  Bk.  ii.  Tit. 
14.  10.) 

In  the  stipulation,  *  If  I  do  not  touch  the  sky,'  &c.,  there 
is  really  no  condition  ;  there  is  nothing  left  undecided  in  the  mind 
of  the  speaker  or  hearer. 

12.  Item  verbonim  obligatio  inter  12.  A  verbal  obligation,  made  be* 
absentes  concepta  inutilis  est.  Sed  tween  absent  persons,  is  also  void.  But 
cum  hoc  materiam  litium  conten-     as  this  doctrine    afforded  matter  of 
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tiosis    hominiboft   prsstabat,    forte  strife  to  contentious  men,  who  alleged^ 

post  tempus  tales  allegationes  op-  after  some  time  had  elapsed,  that  eitiier 

ponentibus  et  non  prssentes  esse  they  or  their  adversaries  were  not  pre- 

vel  se  vel  adversarios  snos  conten-  sent,  we  issued    a  constitution,  ad- 

dentibns :    ideo   nostra   constitutio  dressed  to  the  advocates  of  CsBsarea,  in 

Sropter   celeritatem   dirimendarum  order  to  provide  for  the  soeedy  de- 

tium  introducta  est,  quam  ad  Csb-  termination  of  such  suits.    ]By  tins  we 

sarienses  advocatos  soripsimus,  per  have  enacted,  that  written  acts  which 

quam  disposuimus,  tales  scripturas,  declare  that  the  contracting  parties 

quflB  prflBsto  esse   partes   indicant,  were  present,  shaU  be  considered  as 

omnimodo  esse  OTeoendas,  nisi  ipse,  indisputable  evidence  of  the  fact, unless 

qui  talibus  utitur  improbis  allega-  the  party  who  has  recourse  to  such 

tionibus,  manif  estissimis  probationi-  shameless  allegations  makes  it  evident, 

bus  vel  per  scripturam  vel  per  testes  by  the  most  manifest  proofs,  either  by 

idoneos  approbaverit,  in  ipso  toto  writing  or  bv  credible  witnesses,  that 

die,  quo   conficiebatur   instrumen-  either  he  or  Lis  adversary  was  in  some 

tum,  sese  vel  adversarium  suum  in  other  place  during,  the  whole  day  in 

aUis  locis  esse.  which  the  instrument  was  made. 

Gal  iiil38;  C.  viu.  38. 14. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ;  but 
one  was  generally  drawn  up  as  a  record  of  the  transactions,  and 
called  inatry/mentv/m  or  cautio,  as  being  a  security  for  the 
stipulator.  An  example  of  a  contract  reduced  to  writing  is 
given  in  D.  xlv.  1.  126.  2. 

13.  Post  mortem  suam  dari  sibi  13.  A  man  could  not  formerly  stip- 

nemo  stipulari  poterat,  non  ma^s  ulate  that  a  thing  should  be  given 
quam  post  ejus  mortem,  a  quo  stip-  him  siier  his  own  death,  any  more 
ulabatur.  Ac  ne  is,  qui  in  alicujus  than  after  the  death  of  the  promissor. 
potestate  est,  post-mortem  ejus  stip-  Neither  could  any  person  in  the  power 
ulari  poterat,  quia  patris  vel  do-  of  another  stipulate  that  anything 
mini  voce  loqui  videtur.  Sed  et  si  should  be  given  him  si^er  the  death  of 
quis  ita  stipuletur,  'pridie  quam  the  person  in  whose  power  he  was, 
moriar,'  vel  'pridie  quam  morieris  because  it  was  his  father  or  master  who 
dari  ?  *  inutilis  erat  stipulatio.  Sed  appeared  to  be  speaking  in  him.  And 
cum,  ut  jam  dictum  est,  ez  consensu  if  any  one  stipulated  thus,  '  Do  you 
contrahentium  stipula^ones  valent,  promise  to  give  the  day  before  I  die,* 
placuit  nobis  etiam  in  hunc  juris  or '  the  day  before  you  die  ?  *  the  stip- 
articulum  necessariam  inducere  ulation  was  invahd.  But  since  all 
emendationem,  ut,  sive  post  mortem  stipulations,  as  we  have  already  said» 
sive  pridie  quam  morietur  stipulator  derive  their  force  from  the  consent 
sive  promissor,  stipulatio  concepta  of  the  contracting  parties,  we  have 
est,  valeat  stipulatia  thought  it  proper  to  introduce  a  neces- 

sary alteration  in  this  respect,  so  that 
now,  whether  it  is  stipulated  that  a 
thing  shall  be  given  after,  or  imme- 
diately before,  Uie  death  either  of  the 
stipulator  or  the  promissor,  the  stip- 
ulation is  good. 

GALiii.  100  ;  a  viiL  38.  U;  a  iv.  11. 

A  stipulation  *  pridie  quam  moria/r'  was  held  to  be  invalid, 
because  the  date  when  the  thing  promised  became  due  could  not 
be  fixed  until  the  death  happened,  and  then  the  action  would  only 
be  acquired  for  or  against  the  heirs,  exactly  as  in  the  case  of  a 
stipulation  '  dafnapoat  mortem*  (Qai.  iii.  100)  ;  and  a  stipulation 
in  favour  of  the  heirs  only  would  be  one  in  which  the  stipulator 
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had  no  interest  (note  to  paragr.  4).  Oaiua  sa^,  ineleaans  ease 
visum  eat  ex  heredis  persona  incipere  obligat%onem ;  it  was  out 
of  the  due  order  of  things  that  a  man  should  enter  into  an  obliga- 
tion on  which  no  action  could  be  brought  until  after  his  death. 
Justinian  does  away  with  all  these  subUeties. 

14.  Item  si  quia  ita  stipnlatus  14.  Also,  if  any  one  stipulated 
erat :  '  si  navis  ex  Asia  venerit,  thus,  '  If  a  certain  ship  arrives  here- 
hodie  dare  spondes  ? '  inutilis  erat  after  from  Asia,  do  you  engage  to 
stipulatio,  quia  prspostere  oonoepta  give  to-day  ?  *  the  stipulation  would 
est  Sed  oum  Leo  inclyts  reoorda-  be  void,  as  being  preposterous.  But, 
tionis  in  dotibus  eandem  stipulati-  since  the  Emperor  Leo,  of  glorious 
onem,  quie  prsBpostera  nuncupatur,  memory,  decided  that  such  a  stipula- 
non  esse  rejiciendam  existimavit,  no-  tion,  which  is  termedpra|>o«tora,  ought 
bis  plaouit,  et  huic  perfectum  robur  not  to  be  rejected  with  respect  to  mar- 
accommodare,  ut  non  solum  in  doti-  riage-portions,  we  have  thought  it  right 
bus,  sed  etiam  in  omnibus  valeat  to  give  it  complete  validity,  so  that  now 
hujusmodi  oonceptio  stipulationis.  every  stipulation  made  in  this  way  is 

vaUd,  not  only  with  respect  to  mar- 
riage-portions, but  whatever  may  be 
its  object. 

C.  vL  23.  26. 

Such  a  stipulation  was  said  to  he  prcepostere  concepta  (i.e.  the 
things  which  should  come  post  are  placed  proe),  because  the  pay- 
ment is  to  be  made  at  once,  and  thus  is  placed  before  (prce)  instead 
of  after  (post)  the  fulfilment  of  the  condition.  Under  Justinian's 
enactment  the  contract  was  binding  at  once,  but  payment  could 
not  be  enforced  until  the  condition  was  fulfilled.     (C.  vL  23.  25.) 

15.  Ita  autem  concepta  stipula-  15.  A  stipulation  made  thus,  as  if, 
tio,  veluti  si  Titius  oicat  '  cum  for  instance,  Titius  says, '  Do  you  pro- 
moriar,  dare  spondes,*  vel  '  cum  mise  to  give  when  I  die,'  or  '  when  you 
morieris  ?  *  et  apud  veteres  utilis  die  ? '  was  considered  valid  by  the 
erat  et  nunc  valet.  ancients,  and  is  so  now. 

D.  xlv.  1.  45.  3. 

The  stipulation  was  said  to  be  valid  because  the  thing  was  to 
be  given  *  non  post  mortem^  sed  vXtirao  vitoe  tempore  \  (Gai.  iL 
232.)  The  moment  when  the  performance  of  the  engagement  be- 
came due  was  fixed  before  the  time  when  the  rights  of  the  heir 
were  distinct  from  those  of  the  deceased.  A  distinction  was  drawn 
between  such  a  stipulation  and  one  da/ri  pridie  qvAim  moriar 
{par.  13),  but,  as  we  have  seen  in  the  case  oi  legacies,  it  rested  on 
no  sound  reason.    (Bk.  ii.  Tit.  20.  35.) 

16.  Item  post  mortem  alterius  16.  We  may  also  validly  stipulate 
recte  stipulamur.                                  that  a  thing  shall  be  given  after  the 

death  of  a  third  person. 

D.  xlv.  1.  46. 1. 

The  death  of  a  third  person  was  an  uncertain  term,  which 
might  be  as  legitimately  affixed  to  a  stipulation  as  any  other  un- 
certain time.  The  reason  which  prevented  the  stipulation  po8^ 
mortem  meam  or  tuaTn  did  not  apply. 
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17.  Si  soriptum  faerit  in  instru-  17.  If  it  is  written  in  an  instru- 
mento,  promisisBe  aliquem,  perinde  ment  that  a  person  has  promised,  the 
habetur,  atqne  si  interrogatione  promise  is  considered  to  have  been 
prsecedente  responsnm  sit.  given  in  answer  to  a  precedent  in* 

terrogation. 

See  Paul.  Sent.  v.  7.  2.  Ulpian  says  (D.  ii.  14.  7.  12),  that 
if,  at  the  6nd  of  the  instrument  of  an  agreement,  the  words  usually 
added  were  found,  viz.  rogavit  Titiua,  apoportdit  Mceviua,  the 
agreement  was  taken  to  be  a  stipulation  unless  it  was  expressly 
shown  that  it  was  in  reality  only  a  pactwm. 

18.  Quotiens  plores  res  nna  18.  When  many  things  are  com- 
stipnlatione  comprehendontar,  si  prehended  in  one  stipulation,  a  man 
quidem  promissor  simplioiter  re-  binds  himself  to  all,  if  he  answers 
spondeat  '  dare  spondeo,'  propter  simply  '  I  promise  to  give  *.  But,  if 
onmes.tenetur :  si  vero  unam  ex  his  he  promises  to  give  one  or  some  of 
velquasdamdaturumsespoponderit,  the  thinffs  stipulated  for,  lie  is  bound 
obligatio  in  his,  pro  quibus  spopon-  only  with  respect  to  the  things  com- 
derit,  contrahitur.  Ex  pluribus  enim  prised  in  his  answer.  For,  of  the 
stipidationibus  una  vel  quaedam  different  stipulations  contained  in  the 
videntur  esse  perfectse  :  singulas  question,  omy  some  are  considered  to 
enim  res  stipulari  et  ad  singulas  re-  have  been  answered,  as  for  each  object 
spondere  debemus.  a  question  and  an  answer  are  re- 
quired. 

D.  xlv.  L  83.  4 ;  D.  xlv.  L  1.  6. 

This  should  be  compared  with  the  cases  decided  in  paragr.  5. 

19.  Alteri  stipulari,  ut  supra  19.  No  one,  as  we  have  already 
dictum  est,  nemo  potest :  inventsB  said,  can  stipulate  for  anotiier,  for  this 
sunt  enim  hujusmodi  obligationes  kind  of  obligations  has  been  invented, 
ad  hoc,  ut  unusquisque  sibi  adquirat,  that  every  person  may  acquire  what  it 
quod  sua  interest;  ceterum  si  alii  is  for  his  own  advantage  to  acquire;  but 
detur,  nihil  interest  stipulatoris.  if  a  thing  is  given  to  another  it  is  no 
Plane  si  quis  velit  hoc  facere,  pos-  concern  of  the  stipulator.  But  if  any 
nam  stipulari  conveniet,  ut,  nisi  ita  one  wishes  to  stipulate  for  another,  he 
factum  sit,  ut  comprehensum  esset,  should  stipulate  for  a  penalty  payable 
committatur  poena  stipulatio  etiam  to  him,  so  that  if  the  promissor  does 
ei,  cujus  nihil  interest :  pcenam  enim  not  peif  ormhis  promise,  the  stipulation 
cum  stipulatur  quis,  non  illud  in-  for  tiie  penalty  may  be  valid  even  for 
spicitur,  quid  intersit  ejus,  sed  quee  a  person  who  had  no  interest  in  the 
sit  quantitas  sita  in  condicione  stipu-  peHormance  of  the  promise  ;  for  when 
lationis.  ^^^  ^  ^^s  stipuletur  a  penalty  is  stipulated  for,  it  i&  not  the 
Titio  dari,  nihil  agit ;  sed  si  addi-  interest  of  the  stipulator  that  is  re- 
deritpcenam 'nisi dederis, tot aureos  garded,  but  the  amount  fixed  in  the 
dare  spondes  ?  '  tunc  committitur  condition  of  the  stipulation.  If,  there- 
stipulatio.  fore,  any  one  stipulates  that  a  certain 

thing  shall  be  given  to  Titius,  this  is 
void ;  but  if  he  adds  a  penalty, '  Do 
you  promise  to  give  me  so  many  aurei 
if  you  do  not  give  the  thing  to  Titius  ? ' 
this  stipulation  binds  the  promissor. 
D.  xlv.  1.  38. 17. 

20.  Sed  fli  quis  stipuletur  alii  20.  But,  if  any  one  stipulates  for 
cum  ejus  interesset,  placuit  stipu-  another,  having  himself  an  interest  in 
lationem  valere.  Nam  si  is,  qui  the  performance  of  the  promise,  the 
pupilli  tutelam  administrare  cospe-  stipulation  has  been  decided  to  be 
rat,  cessit  administratione  oontutori  valid.    Thus  if  he  who  has  begun  to 
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sno  et  stipiilatiu  est,  rem  pnpilli  act  as  tutor  afterwards  gives  np  the 
saLvaxn  fore,  qnoniam  interest  stip-  administration  to  his  oo-tntor,  and 
nlatoris  fieri,  quod  stipulatos  est,  stipulates  for  the  seonrity  of  the  estate 
cmn  obligatns  fatoms  esset  pnpiJlo,  of  tiis  pnpil,  since  it  is  for  the  interest 
si  male  res  gesserit,  tenet  obligatio.  of  the  stipulator  that  the  promise 
Ergo  et  si  qnis  proouratori  sao  dari  should  be  performed,  as  he  is  answer- 
stipulatus  sit,  stipulatio  vires  habe-  able  to  the  pupil  for  maladministration, 
bit.  Et  si  oreditori  suo,  quod  sua  the  obligation  is  binding.  So  if  a  per- 
interest,  ne  forte  vel  pcana  commit-  son  stipulates  that  a  thing  shall  be 
tatur  vel  preedia  distrahantor,  qu»  ^ven  to  his  procurator^  the  stipulation 
pignori  data  erant»  valet  stipulatio.    is  effectual    So,  too,  is  a  stipulation 

that  a  thing  shall  be  given  to  a  creditor 
of  the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise ;  as,  for  instance,  that  he  may 
avoid  becoming  liable  to  a  penal  clause, 
or  that  his  immoveables,  given  in 
pledge,  should  not  be  sold. 

D.  zlv.  1.  38.  20.  23. 

See  note  on  paragr.  4.  The  tutor  was  liable  for  all  his  oo-tutor 
did.    (See  Bk.  1.  Tit.  24.  1.) 

21.  Versa  vice  qui  alium  factu-  2L  Conversely,  he  who  undertakes 
rum  promisit,  videtur  in  ea  esse  for  the  performance  of  another,  is 
causa,  ut  non  teneatur,  nisi  pcsnam  not  bound  unless  he  promises  under 
ipse  promiserit.  a  penalty. 

D.  xlv.  L  38.  2. 

The  law  on  this  point  is  more  accurately  stated  in  paragr.  3. 

22.  Item  nemo  rem  suam  futu-  22.  No  man  can  validly  stipulate 
ram  in  eum  casum,  quo  sua  fit,  that  a  thing  which  may  hereafter  be- 
utiliter  stipulatur.                                 long  to  him  shall  be  given  him  when  it 

becomes  his. 

D.  xlv.  1.  87. 

When  the  time  was  come,  the  stipulation  would  have  nothing 
on  which  to  take  effect. 

23.  Si  de  alia  re  stipulator  sen-  23.  If  the  stipulator  intends  one 
serit,  de  alia  promissor,  perinde  thing,  and  a  promissor  another,  an 
nulla  contrahitur  obligatio,  ac  si  ad  obligation  is  no  more  contracted  than 
interrogatum  responsum  non  esset,  if  no  answer  had  been  made  to  the 
veluti  si  hominem  Stichum  a  te  interrogation;  for  instance,  if  any  one 
stipulatus  quis  fuerit,  tu  de  Pam-  has  stipulated  that  you  should  give 
philio  senseris,  quem  Stichum  vocari  Stichus,  and  you  understood  him  to 
credideris.  refer    to    Pamphilus,    thinking    that 

Pamphilus  was  called  Stichus. 

D.  xlv.  1.  137.  L 

Stipulatio  ex  utriuaque  conaenau  valet  (D.  zlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words  of 
the  stipulation  was  vitiated  by  a  mistake  under  which  one  party 
spoke  of  one  thing  and  the  other  of  another,  the  stipulation  was 
void ;  but  if  the  mistake  was  only  with  reference  to  something  in, 
or  relating  to,  the  thing  they  were  speaking  of,  i.e.  if  they  were 
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really  speaking  of  the  same  thing,  but  one  party  was  under  some 
misapprehension  respecting  it,  the  stipulation  was  valid.  So  it 
was  valid  if  fraud  or  violence  had  been  used  to  procure  it ;  but 
though  in  such  cases  it  was  valid,  the  rights  it  gave  were  worthless 
under  the  jurisdiction  of  the  prsetor,  who  always  allowed  excep- 
tiones  doli  metus,  &c,  by  which  the  action  brought  on  the  stipu- 
lation was  repelled. 

24.  Qaod  turpi  ez  oausa  promis-  24.  A  promise  founded  on  a  base 
sum  est,  veluti  si  quis  homicidium  consideration,  as  if  a  man  engages  to 
vel  sacrilegium  se  facturum  pro-  commit  homicide  or  sacrilege,  is  not 
mittat,  non  valet.  binding. 

D.  xlv.  L  26,  27. 

A  thing  was  said  to  be  promissum  ex  turpi  ca/usaj  when  it  was 
promised,  oeing  itself  illegal  or  immoral,  or  was  the  reward,  or  de- 
pended on  the Tiappening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  condi-  25.  If  a  stipulation  is  conditional, 
cione  fuerit  stipulatus,  Hcet  ante  although  the  stipulator  dies  before 
condicionem  decesserit,  postea  exis-  the  accomplishment  of  the  condition, 
tente  condicione,  heres  ejus  agere  yet  if,  afterwards,  the  condition  is  ac- 
potest.  Idem  est  et  a  promissoris  complished,  his  heir  can  demand  the 
parte.  execution  of  the  promise  ;    and  so, 

too,  the  heir  of  the  promissor  may  be 
sued. 

D.  xlv.  1.  57. 

26.  Qui  hoc  anno  aut  hoc  mense  26.  A  person  who  stipulates  that  a 
dari  stipulatus  sit,  nisi  onmibus  thing  shaU  be  given  to  him  in  such  a 
partibus  prseteritis  anni  vel  mensis  year  or  month,  ccmnot  legally  demand 
non  reote  petet.  the  thing  promised  until  the  whole 

year  or  month  has  elapsed. 

D.  xlv.  1.  42. 

27.  Si  fundum  dari  stipuleris  vel  27.  If  you  stipulate  for  a  piece  of 
hominem,  non  poteris  continue  ground  or  a  slave,  you  cannot  instantly 
agere,  nisi  tantum  spatii  preeter-  demand  the  thing,  but  must  wait  untu 
ierit,  quo  traditio  fieri  possit.  enough  time  has  passed  for  delivery  to 

have  been  made. 

D.  xlv.  1.  73.  pr. 

Tit.  XX.    DE  FIDEJUSSORIBUS. 

Pro  eo,  ^ui  promittit,  solent  alii  It  is  customary  that  other  persons, 

obligari,  qui  fidejussores  appellan-  termed  fidejuasoreSy  should  bind  them- 
tur,  quos  homines  accipere  solent,  selves  for  the  promissor,  creditors 
dum  curant,  ut  diligentius  sibi  cau-  generally  requiring  that  they  should 
turn  sit.  do  so  in  order  that  the  security  may  be 

greater. 

Gal  iii.  115,  117. 

We  have  already  noticed  in  Title  16  the  cases  of  persons  who 
joined  in  making  the  same  stipulation  or  who  joined  in  making 
the  same  promise.  We  now  come  to  the  cases  of  persons  who  come 
in  as  accessories  to  the  creditor  or  debtor.     Many  of  the  rules  of 

A  A 
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law  applying  to  the  correi  atipulandi  or  promittendi  applied  to 
these  accessories ;  thus  if  payment  was  made  to  the  accessory  of 
the  creditor,  the  debtor  was  free  as  {gainst  the  creditor ;  and  if 
the  principal  debtor  or  any  of  his  accessories  was  sued,  no  further 
action  could,  until  Justinian  permitted  it,  be  brought  by  the 
creditor  against  those  who  were  not  sued,  the  litis  conteatdtio 
operating  as  an  extinction  of  the  debt. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator  and 
the  promissor,  there  might  be  accessory  parties,  called  respectively 
adstipulatarea  and  adpromissores.  The  adatipulator  either  re- 
ceived the  same  promise  as  his  principal  did,  and  could,  therefore, 
have  the  same  actions,  and  equally  receive  or  exact  payment ;  or  he 
only  stipulated  for  a  part  of  that  for  which  the  principal  stipulated, 
and  then  his  rights  were  co-extensive  with  the  amount  of  nis  own 
stipulation.  (Gai.  iii  113.)  In  the  early  law,  the  chief  use  of  an 
adatipulator  was,  probably,  to  supply  the  place  of  a  procurator  at 
a  time  when  the  law  refused  to  allow  stipulations  to  be  made  by 
procuration.  A  might  make  a  stipulation,  and  know  that  at  the 
time  when  payment  would  be  due  he  would  be  abroad.  He,  there- 
fore, joined  B  in  the  stipulation,  who  could  receive  payment  or 
bring  an  action  in  his  place,  and  would  be  bound  by  an  a^^tio 
mandati  to  pay  over  to  A  whatever  he  had  received. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly  for 
a  thinff  after  his  own  death  (see  Tit.  19. 13)  ;  and,  therefore,  those 
who  wished  to  make  such  a  stipulation  joined  an  adatipulator  with 
them,  and  this  adatipulator  could  bring  an  action,  or  receive  pay- 
ment, after  the  death  of  the  stipulator.  As,  in  the  days  of  Oaius, 
all  contracts  could  be  made  by  procuration,  it  appears  from  Ms 
account  of  the  adatipulator,  which  is  the  only  one  we  have,  that 
the  only  use  of  the  adatipulator  was  to  make  this  stipulation  poat 
Toortem  auam  valid.     (Gai.  iii.  117.) 

The  adatipulator  could  not  transmit  his  right  of  action  even  to 
his  heirs.  His  rights  were  purely  personal,  because  he  was  selected 
by  the  stipulator,  to  whom  he  stood  in  the  relation  of  a  mandatary, 
from  motives  of  personal  confidence.     (Gai.  iii.  114.) 

The  adpromiaaorea  were  accessory  to  the  promise,  in  order  to 

f;ive  the  stipulator  greater  security.  They  were  guarantees  for  the 
ulfilment  of  the  promise  (Gai.  iii.  116),  and  these  guarantees  were 
termed  aponaora  when  Roman  citizens,  as  they  pledged  themselves 
by  the  word  apondeo,  a  word  which  citizens  alone  could  utter,  and 
Jidepromiaaorea  when  peregrini  (Gai.  iii.  120),  because,  in  binding 
themselves,  they  used  the  expression  fide  viea  promitto. 

The  aponaorea  Skudfidepromiaaorea  held  a  position,  in  many  re- 
spects, the  exact  converse  of  the  adatipulator.  They  made  the 
same  promise  as  their  principal,  or  one  not  so  extensive,  for  they 
might  onlv  choose  to  become  guarantees  to  a  certain  extent ;  they 
could  not  bind  themselves  for  more  than  their  principal  was  bound 
for.  They  were  often  employed  to  remove  any  oojections  that 
might  be  made  to  the  capacity  of  their  promissor,  as,  for  instance. 


LIB.  in.    TIT.  XX.  365 

that  he  was  impubea  and  contracting  without  the  consent  of  his 
tutor.  Their  heirs  were  not  bound  (Gai.  iii.  120),  and  they  might 
recover  from  their  principal  by  an  actio  mandati  what  they  had 
advanced  for  him.     (Gai.  iii.  127.) 

By  the  lex  Fwria  (95  B.C.),  which  applied  only  to  Italy,  their 
obligation  was  only  binding  for  two  years  from  the  time  when  it 
could  have  been  enforced  against  them,  and  the  amount  of  the 
liability  of  all  was  divided  equally  among  all  living  at  the  time 
when  the  guarantee  could  be  enforced.     (Gai.  iii.  121.) 

These  restrictions,  the  limitation  of  the  intervention  of  spon- 
sores  and  fideproraissorea  to  verbal  contracts,  and  their  obligation 
dying  with  them,  made  it  necessary  that  there  should  be  a  more 
unfettered  mode  of  becoming  surety  for  a  party  to  a  contract. 
This  was  supplied  by  the  introduction  of  the  fidejuaaoresy  who 
could  bind  themselves  by  stipulation  in  every  kind  of  obligation, 
and  who  transmitted  their  obligation  to  their  heirs.  In  the  time 
of  Justinian,  aponaorea  and  fidepromiaaorea  had  been  long  obso- 
lete, and  as,  under  his  legislation,  stipulations  poat  mortem  aua/m 
were  allowed,  there  was  no  longer  any  occasion  for  the  intervention 
of  ddatipulatorea,  and,  consequently,  none  of  the  additional  parties 
to  a  verbal  contract,  excerpt  fidejusaorea,  are  mentioned  in  the  In- 
stitutes. 

Gains  mentions  other  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a  contract ;  and  as  the 
effect  of  some  of  their  provisions  is  traceable  in  what  we  read  with 
respect  to  fidejuaaorea  in  this  Title,  it  may  be  as  well  to  notice 
them  here.  (1)  The  lex  Apuleia  (102  B.C.)  established  a  kind  of 
partnership  (quandam,  aocxetatem)  between  the  different  aponaorea 
or  fidepromiaaorea ;  any  one  of  them  who  had  paid  the  whole  debt 
could  recover  from  the  others  what  he  had  paid  m  excess  of  his  own 
share  by  an  action  pro  aocio.  (Gai.  iii.  122.)  (2)  A  law,  the 
name  of  which  is  illegible  in  the  manuscript  of  Gains,  required 
that  the  creditor  should  give  notice  beforehand  of  the  amount  of 
the  debt  secured,  and  how  many  aponaorea  or  fidepromiaaorea  there 
were  to  be  ;  if  they  proved  that  such  notice  was  not  given,  they 
were  freed  from  liability.  (3)  The  provisions  of  the  lex  Fwria 
(95  B.C.)  have  been  noticed  abova  (4)  A  lex  Cornelia  (81  B.C.), 
referring  not  only  to  aponaorea  and  fidepromiaaorea,  but  to  all 
sureties,  and  therefore  to  fidejuaaorea  (which,  perhaps,  shows  the 
date  of  the  first  introduction  ot  fidejuaaorea),  provided  that,  with 
certain  exceptions,  no  one  could  bind  himself  for  the  same  debtor, 
to  the  same  creditor,  in  the  same  year  (idem,  pro  eodem,  apud 
eundem,  eodem,  anno),  for  more  than  20,000  sesterces;  the  promise 
was  void  as  to  the  excess.  (Gai.*  iii.  124,  125.)  (5)  Lastly,  a  lex 
Piiblilia  gave  aponaorea  an  advantage  over  any  other  sureties,  for 
they  were  allowed,  unless  reimbursed  in  six  months,  to  recover 
from  their  principal  what  they  had  paid  by  a  special  action  (actio 
depenai),  and  proceed  to  personal  execution,  manus  i/njectio, 
against  him.     (Gai.  iii  127,  and  iv.  22.) 
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Intercedere  was  the  general  term  for  paying,  becoming  bound 
for,  the  debt  of  another ;  aatisdare  for  the  giving  surety  for  the 
obligation  of  the  principal ;  aatisdccipere  for  the  receiving  it. 

Suretyship  might  be  created  not  only  in  the  modes  above  men- 
tioned, but  by  the  surety  offering  himself  as  mandator  pecuniae 
credendce,  i.e.  bidding  the  creditor  to  lend  to  the  debtor,  and  be- 
coming responsible  for  repayment,  or  by  a  pactum  constitutes 
pecunicB,  an  undertaking  to  pay  an  ascertained  debt,  and  in  this 
case  the  debt  of  another  person.     (Bk.  iv.  Tit.  6.  9.) 

The  senatuscon^sultvmi  Velleianum  (D.  xvi.  1.  2.  1),  perhaps 
of  the  date  of  46  a.d.,  forbad  women  ever  to  bind  themselves  for 
another  person. 

1.  In  omnibus  autem  obligationi-  1.  Fidejussores  may  be  added  in 
bus  adsumi  possunt,  id  est  sive  re  every  kind  of  obligation,  Le.  whether 
sive  verbis  sive  litteris  sive  consensu  the  obligation  is  contracted  re,  verbis^ 
contracts  fuerint.  Ac  ne  illud  qui-  litteriSj  or  consensu.  Nor  is  it  material 
dem  interest,  utrum  civilis  an  nat-  whether  the  obligation  to  which  the 
uralis  sit  obligatio,  cui  adjiciatur  fidejussor  is  made  an  additional  party 
fidejussor,  adeo  quidem,  ut  pro  is  civil  or  natural ;  so  much  so,  that  a 
servo  quoque  obligetur,  sive  extra-  man  may  bind  himself  as  a  fidejussor 
neus  sit,  qui  fidejussorem  a  servo  for  a  slave,  either  to  a  stranger  or  to 
accipiat,  sive  ipse  dominus  in  id,  the  master  of  the  slave,  in  respect  of 
quod  sibi  naturaliter  debetur.  a  thing  due  by  a  natural  obligation  to 

the  person  accepting  the^idejuMor  from 
the  slave. 

Gai.  iii.  119 ;  D.  xlvi.  1.  8.  1,  2,  and  70.  3. 

In  om,nibu8  ohligationihuSy  including  obligations  arising  out 
of  delicts.  (D.  xlvi.  1.  8.  5.)  This  was  the  principal  advantage 
gained  by  the  introduction  oi  fidejussor es. 

2.  Fidejussor  non  tantum  ipse  2.  A  fidejussor  not  only  binds  him- 
obligatur,  sed  etiam  heredem  obli-     self,  but  leaves  also  his  heir  bound, 
gatum  relinquit. 

D.  xlvL  1.  4.  1. 

This  was  the  second  chief  point  of  difference  between  ^de/it^- 
sores  and  sponsores,  or  fidepromissores.  There  was  no  limit  to 
the  time  during  which  fidejvssores  remained  bound,  such  as  the 
lex  Furia  had  laid  down  for  the  benefit  of  sponsores  Skndfidepro- 
missores. 

3.  Fidejussor  et  prsecedere  obli-  3.  A,^(if;tt««or  may  be  added  either 
gationem  et  sequi  potest.                       before  or  after  an  obUgation  is  entered 

into. 

D.  xlvi.  1.  6.  pr.  and  2. 

Probably  the  formality  of  verbal  contracts  exacted  that  the 
words  of  the  principal  should  precede  those  of  the  accessory. 

4.  Si  plures  sint  fidejussores,  4.  Where  there  are  several  fide- 
quotquot  erunt  numero,  smffuli  in  jussoreSy  whatever  is  their  nimiber, 
solidum  tenentur.  Itaque  liberum  each  is  bound  for  the  whole  debt,  and 
est  creditori,  a  quo  velit,  solidum  the  creditor  may  demand  the  whole 
petere.     Sed  ex  epistula  divi  Hadri-  from  any  of  them  he  pleases.     But, 
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ani  compellitnr  creditor  a  singulis,  by  a  rescript  of  the  Emperor  Hadrian, 
qui  modo  solvendo  sint  litis  con-  the  creditor  is  forced  to  divide  his 
testatse  tempore,  partes  petere.  demand  between  all  those  fidejussores 
Ideoque  si  quis  ex  fidejussoribus  eo  who  are  solvent  at  the  tune  of  the 
tempore  solvendo  non  sit,  hoc  cete-  litis  contestation  so  that,  if  any  of  the 
ros  onerat,  Sed  et  si  ab  uno  fide-  fidejussores  is  not  solvent  at  that  time, 
jussore  creditor  totom  consecntas  the  rest  have  so  much  additional  bur- 
fuerit,  hujus  solias  detrimentum  den.  But,  if  the  creditor  obtains  his 
erit,  si  is,  pro  quo  fidejussit,  sol-  whole  demand  from  one  of  the  fide- 
vendo  non  sit :  et  sibi  imputare  de-  jussores^  the  whole  loss  falls  upon  him 
bet,  cum  potuerit  adjuvari  ex  epis-  alone,  if  the  principal  debtor  cannot 
tula  divi  Ha^riani  et  desiderare,  ut  pay ;  for  he  has  no  one  but  himself  to 
pro  parte  in  se  detur  actio.  blame,  as  he  might  have  availed  him- 

self of  the  rescript  of  the  Emperor 
Hadrian,  and  might  have  required 
that  no  action  should  be  given  against 
him  for  more  than  his  share  of  the 
debt. 

Gai.  iii.  121 ;  D.  xlvL  1.  26. 

The  provision  of  the  lex  Furia  not  applying  to  Jidejvssorea, 
they  were  bound  for  all  they  had  promised ;  and  as  each  promised 
for  himself  alone,  the  one  first  sued  had  no  remedy  against  the 
other  fidejussores,  until  the  rescript  of  Hadrian  provided  one,  and 
gave  him  what  was  called  the  beneficium  divisionis;  but  under 
the  lex  Furia,  the  liability  was  divided  among  the  different  sureties 
ipso  jure,  whereas  the  surety  first  sued  was  obliged  expressly  to 
claim  the  benefit  given  by  the  rescript  of  Hadrian  (beneficium 
divisionis). 

There  were  two  other  privileges  or  beneficia  of  which  the  fide- 
jussor might  avail  himself :  one  was  that  cedendarv/m  dctionum, 
by  which,  if  the  creditor,  without  suing  the  debtor,  proceeded 
against  the  fidejussor,  the  surety,  if  prepared  to  pay  the  whole 
debt,  could,  before  paying  the  creditor,  compel  him  to  make  over 
to  him  the  actions  which  belonged  to  the  stipulator,  and  thus  the 
fidejussor  could  sue  those  bound  with  him,  or  the  principal  debtor 
(D.  xlvi.  1.17),  and  this  was  often  more  advantageous  to  the  fide- 
jussor than  having  recourse  to  the  rescript  of  Hadrian,  because,  if 
the  creditor  had  taken  pledges,  they  were  transferred  to  the  fide- 
jussor,  if  the  actions  were  ceded  to  him.  If  the  creditor  refused 
to  cede  the  actions  and  still  sued  the  surety,  he  could  be  repelled 
by  an  exceptio  doli  mali.     (D.  xlvi  1.  59.) 

There  was  also  a  beneficivmi  ordinis,  or,  as  it  was  other- 
wise termed,  excussionis  or  discvssionis,  introduced  by  Justinian 
(Nov.  4.  1) ;  by  this  a  creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he  could 
not  recover  from  the  principal. 

5.  Fidejassores  ita  obligari  non  5.  Fidejussores  cannot  bind  them- 

possunt,    ut    plus  debeant,    quam  selves  for  more  than  the  debtor  is 

debet  is,  pro  quo  obhgantur :  nam  bound  for ;  because  their  obligation 

eorum  obugatio  accessio  est  prin-  is  accessory  to  the  principal  obliga- 

cipalis  obligationis  nee  plus  in  ac-  tion  ;  and  the  accessory  ccmnot  con- 

cessione  esse  potest  quam  in  prin-  tain  more  than  the  principal     They 
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oipali  re.  At  ex  diverso,  ut  minus 
debeant,  obligari  possunt.  Itaque 
si  reus  decern  anreos  promiserit, 
fidejussor  in  quinque  recte  obliga- 
tor :  contra  vero  non  potest  obligari. 
Item  si  ille  pure  promiserit,  fide- 
jussor sub  condicione  promittere 
potest :  contra  vero  non  potest.  Non 
solum  enim  in  quantitate,  sed  etiam 
in  tempore  minus  et  plus  intellegji- 
tur.  Plus  est  enim  statim  aliquid 
dare,  minus  est  post  tempus  dare. 


may,  however,  bind  themselves  for 
less.  Therefore,  if  the  principal  debtor 
promises  ten  a/urei,  the  fidejussor  may 
be  bound  for  five,  but  the  fidejussor 
cannot  be  bound  for  ten  when  the 
principal  debtor  is  bound  only  for  five. 
Agaiif,  when  the  principal  promises 
unconditionally,  the  fidejussor  may 
promise  conditionally,  but  the  con- 
verse case  is  not  possible.  For  the 
terms  more  and  less  are  used  not  onlv 
with  respect  to  quantity,  but  also  with 
respect  to  time ;  it  is  more  to  give 
a  tning  instantly,  it  is  less  to  give 
it  after  a  time. 

Gai.  ill  113,  126. 

6.  Si  quid  autem  fidejussor  pro  6.  If  a  fidejussor  has  made  pay- 
reo  solvent,  ejus  reciperandi  causa  ment  for  the  debtor,  he  may  have  an 
habet  cum  ao  mandati  judicium.       (ictio  mandati  acainst  him  to  recover 

what  he  has  paid. 

Gai.  iiL  127. 

If  he  had  intervened  without  the  knowledge  of  the  principal,  he 
would  have  an  dctio  negotiorumgeatorvmi,  not  maiidati(Tit.  27. 1); 
and  he  would  have  neither  of  these  actions  if  he  had  intervened  in 
defiance  of  the  wishes  of  the  principal,  though  it  was  doubtful 
whether  he  had  not  an  actio  utilia,  (D.  xvii.  1.  40.)  Justinian 
declared  that  he  should  have  no  action  at  all.     (C.  ii.  19.  24.) 

7.  Grffice  fidejussor  plerumque  7.  A  fidejussor  may  bind  himself 
ita  accipitur:  r^  €fi^  irtWfi  iccXfuw,  in  Ghreek,  by  using  the  expression 
Xcyo),  ^cXc0  sive  fiovkofuii :  sed  et  si  r^  tfin  iriarti  iccXcvm  (I  order  upon 
^17/iii  dizerit,  pro  eo  erit,  ac  si  dixerit  my  faith),  Xiym  (I  sav),  ^cXa>  or 
XcyM.  ^ov\ofL€u    (I    wish)  ;  if   he    uses    the 

word  <t*^fju,  it  will  be  equivalent  to 
Xfyco. 

D.  xlvL  1.  8.  pr. 

The  appropriate  Latin  formula  was,  *  Idem  fide  mea  esaejuheo^ 
but  this  formula  was  probably  never  insisted  on,  as  the  formulae 
*  spondeo  *  and  *  idem  fide  mea  prom,itto  *  were. 

8.  In  stipulationibus  fidejuss-  8.  It  is  a  eeneral  rule  in  all  stipu- 
orum  sciendum  est  generaliter  hoc  lations  of  fidejussores,  that  whatever 
accipi,  ut,  quodcumque  scriptum  sit  is  stated  in  writing  to  have  been  done^ 
quasi  actum,  videatur  etiam  actum :  is  considered  really  to  have  been  done, 
ideoque  constat,  si  quis  se  scripserit  If,  therefore,  any  one  states  in  writing 
fidejussisse,  videri  omnia  sollem-  that  he  has  bound  himself  as  a  fide- 
niter  acta.  jussor^  it  is  presumed  that    all  the 

necessary  forms  were  observed. 

D.  xlv.  1.  30. 


Cautio  was  the  general  term  for  the  documentary  evidence  of 
a  contract. 


)\ 
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Tit.  XXI.    DE  LITTERARUM  OBLIGATIONE. 

Olim  scriptura  fiebat  obligatio,  Formerly  there  was  made  by  writ- 

qiiffi  nominibuB  fieri  dicebatur :  que  in^  a  kind  of  obligation,  which  was 
nomina  hodie  non  sunt  in  usu.  said  to  be  made  nomtm&u«  (by  booking 
Plane  si  qnis  debere  se  scripserit,  debts).  These  nomina  are  now  no 
quod  numeratum  ei  non  est,  de  longer  in  use.  But  if  any  one  states 
pecunia  minime  mmierata  post  mul-  in  writing  that  he  owes  a  sum  which 
tum  temporis  exceptionem  opjponere  has  never  really  been  told  out  to  him,  he 
non  potest :  hoc  enim  seepissime  cannot,  after  a  long  time  has  elapsed, 
constitutum  est.  Sic  fit,  ut  et  hodie,  use  the  exception  non  numeratm  pec- 
dum  queri  non  potest,  scriptura  unim^  Le.  that  the  money  has  not  been 
obligetur:  et  ex  ea  neuscitur  con-  told  out.  This  has  been  often  de- 
dictio,  cessante  scilicet  verborum  cided  by  imperial  constitutions ;  and 
obligatione.  Multum  antem  tem-  thus,  even  at  the  present  day,  as 
pus  in  hac  exceptione  antea  quidem  he  cannot  relieve  lumself  from  pay- 
ex  principalibus  constitutionibus  us-  ment,  he  is  bound  by  the  writing, 
que  ad  quin<}uennium  procedebat:  and  the  writing  gives  rise  to  a  con- 
Bed  ne  creditores  diutius  possint  diction,  in  the  absence,  that  is,  of 
suis  pecuniis  forsitan  defiuudari,  any  verbal  obligation.  The  length  of 
per  oonstitutionem  nostram  tempus  time  fixed  as  barring  this  exception, 
coartatum  est,  ut  ultra  biennii  metas  was,  under  imperial  constitutions  ante- 
hujusmodi  exceptio  minime  exten-  cedent  to  our  time,  not  less  than  five 
datur.  vears.    But,  that  creditors  might  not 

oe  exposed  too  long  to  the  risk  of 
being  defrauded  of  their  money,  we 
have  shortened  the  time  by  our  con- 
stitution, and  this  exception  cannot 
now  be  used  beyond  the  space  of  two 
years. 

Gai.  lii.  128-134 ;  C.  iv.  30. 14. 

I 

A  contract  was  said  to  be  formed  litteris  when  it  originated  in 
a  certain  entry  or  statement  of  it  being  made  in  the  books  of  the 
creditor  with  the  consent  of  the  debtor.  Regularity  in  keeping 
accounts,  and  in  entering  all  matters  of  business  in  a  private 
ledger,  was  considered  one  of  the  first  duties  of  a  Roman  citizen. 
Cicero  speaks  of  a  failure  in  this  duty  as  an  almost  insupposable 
act  of  negligence  and  dishonesty.  (See  pro  Roacio,  3.  1  and  3.) 
Events,  as  they  occurred,  were  jotted  down  in  rough  memorandums 
called  adversa/ria,  and  these  were  transferred  at  least  once  a  month 
to  the  ledger  (codex  or  tabuloe).  It  was  probably  only  this  ledger 
which  had  any  legal  importance.  If  any  one  put  aown  in  his  ledger 
that  he  had  advanced  such  a  sum  of  money  to  another  (eocpenaum 
ferre),  this  entry  (expensilatio)  was  an  admissible  proof  of  the  fact 
If  the  debtor  also  had  made  a  corresponding  entry  in  his  ledger 
(acceptum  referre^  acceptilatio\  the  tallying  of  the  two  together 
made  what  was  called  an  obligatio  litteris.  These  two  entries  had, 
in  fact,  exactly  the  same  effect  as  if  the  two  parties  had  entered 
into  a  stipulation.    But  this  was  not  all :  the  creditor  was  not  to  be 

S laced  entirely  at  the  mercy  of  his  debtor,  whose  wilful  or  acci- 
ental  negligence,  preventing  a  proper  entry,  might  make  the 
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obligation  fail  The  real  source  of  the  obligation  was  taken  to  be 
the  consent  of  the  debtor  to  the  entry  made  by  the  creditor.  If 
the  debtor  made  a  corresponding  entry  in  his  ledger,  this  was  a 
conclusive  proof  that  he  had  consented  to  the  creditor's  entry ; 
but  if  he  did  not,  then  the  creditor  mi^ht  still  prove,  in  any  way 
that  he  could,  that  he  had  really  made  his  entry  with  the  debtor's 
consent.  Of  course,  if  he  had  really  paid  the  money  over,  this,  if 
proved,  would  show  beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  litteria  being  either  the  pay- 
ment of  a  sum  certain  by  the  creditor,  or  simply  the  statement  in 
the  codex  that  a  sum  certain  was  due  by  the  debtor,  the  obligation 
was  always  for  a  sum  certain,  and  was  therefore  enforced  by  con^ 
dictio  certi,  more  usually  termed  simply  candictio. 

As  the  creditor  put  aown  the  name  of  his  debtor,  the  word 
*  nomen '  came  to  signify  a  book-debt ;  and  Oaius  speaks  of  *  nomina 
tranacripticia  *.  He  says  tranacriptio  took  place  (1)  a  re  in  per- 
sonam, as  when  something  being  already  owed,  as,  for  instance, 
under  a  contract  of  sale  or  of  letting  to  hire,  the  debtor  assented 
to  the  creditor  making  an  entry  of  the  debt  (Gal  iii.  129) :  this 
operated  as  a  novatio  (see  Introd.  sec.  89)  of  the  old  debt,  and 
the  creditor  could  now  employ  a  condictio  to  enforce  his  claim  ; 
(2)  the  tranacriptio  took  place  a  persona  inperaonam,  viz.  when 
one  man  took  on  himself  the  debt  of  another.  (Gai.  iii.  130.)  In 
both  cases  the  effect  was  that  the  debtor  recognised  that  a  fictitious 
loan  had  been  made  to  him.  He  assented  to  its  being  recorded  in 
the  codex  that  he  had  received  in  account  what  he  owed  on  the 
sale,  or  what  the  third  person,  whose  debt  he  was  taking  over,  had 

received. 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a  substitute,  ayngraphoe,  signed  by  both  parties,  or  chiro- 
grapha,  signed  only  by  the  debtor,  and  retained  by  the  creditor. 
The  ayngraphce  and  chirographa  were  not  mere  proofs  of  a  con- 
tract, but  were  instruments  on  which  an  action  could  be  brought, 
and  the  making  of  which  operated  as  a  novation  of  an  existing 
debt. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was  merged 
in  the  stipulation :  as  the  text  says,  naacitur  condictio,  ceaaante 
acilicet  verborum  obligations 

An  entry  by  a  creditor  might  either  profess  to  create  an  obli- 
gation (the  obligatio  litteria  properly  so  called),  or  to  operate  as  a 
novatio.  In  the  former  case,  it  was  open  to  the  alleged  debtor 
to  show  that  he  had  never  consented,  i.e.  that  there  was  no  con- 
tract. In  the  latter  case,  when  the  debtor  had  not  really  re- 
ceived the  money,  the  praetor  permitted  him  to  repel  the  action  of 
the  creditor  by  an  exception  called  the  *  exceptio  non  numeratce 
pecunice^  by  which  the  debtor  insisted  that  the  money  which 
formed  the  consideration  of  the  obligation  had  never  been  told  or 
counted  out  to  him  ;  and  here,  contrary  to  the  usual  rule  as  to 
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exceptions  (Bk.  iv.  Tit.  13.  pr.  note),  the  burden  of  proof  was 
considered  to  fall  on  the  plaintiff,  i.e.  the  creditor.  It  was  for 
him  to  prove  that  he  had  paid  the  money,  not  for  the  debtor  to 
prove  that  he  had  not. 

This  power  of  calling  on  the  creditor  to  prove  that  he  had 
really  made  the  loan  was  extended  to  cases  where  the  debtor  had 
not  gone  through  the  form  of  the  contract  litteria,  but  had  merely 
given  a  general  acknowledgment  of  debt  (cautio),  such  as  is  spoken 
of  in  the  text.  Although  cautionea  were  not  properly  contracts, 
but  proofs  of  a  contract,  yet,  as  they  were  protected  by  the  same 
exception  (C.  iv.  30.  3),  they  were  equivalent  to  and  superseded 
contracts  litteria.  It  will  be  noticed  that  the  text  uses  the  words 
scriptura  obligetv/r,  as  if  the  obligation  was  created  by  the  writing. 
This  may  account  for  Justinian  at  once  telling  us  that  contract 
litteria  were  obsolete,  and  yet  giving  them  a  place  in  the  Institutes. 

After  a  certain  number  of  years — first  one,  then  five,  and  fixed 
by  Justinian  at  two — the  debtor  was  bound  by  the  writing  conclu- 
sively. (C.  iv.  30.  14.)  During  this  period,  however,  the  debtor 
who  had  not  really  received  the  money  need  not  wait  to  be  sued  ; 
he  might  protest  in  a  public  act  against  any  writing  by  which  he 
admitted,  or  was  alleged  to  have  admitted,  a  debt,  or  bring  an 
action  against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30. 
7) ;  and  a  constitution  in  the  Code  (iv.  30.  14.  4)  permitted  him 
to  make  his  exception  perpetual  by  a  formal  announcement  to  the 
creditor  of  his  intention  to  do  so,  and  by  his  going  through  certain 
forms.  If  it  was  proved  that  the  debtor  had  falsely  denied  having 
received  what  he  had  really  received,  Justinian  ordered  by  a  Novel 
(18.  8)  that  he  should  pay  double  the  amount. 

Tit.  XXII.    DE  CONSENSU  OBLIGATIONE. 

Consensu  fiunt  obligationes  in  Obligations  are  formed  by  the  mere 
emptionibus  venditionibns,  location-  consent  of  the  parties  in  the  contracts 
ibus  conductionibus,  societatibus,  of  sale,  of  letting  to  hire,  of  partner- 
mandatis.  Ideo  autem  istis  modis  ship,  and  of  mandate.  An  obligation 
consensu  dicitur  obligatio  contrahi,  is,  in  these  cases,  said  to  be  made  by 
quia  neque  scriptura  neque  prssen-  the  mere  consent  of  the  parties,  be- 
tia  omnimodo  opus  est,  ac  ne  dari  cause  there  is  no  necessity  for  any 
quidquam  necesse  est,  ut  substan-  writing,  nor  even  for  the  presence  of 
tiamcapiat obligatio, sedsufficiteos,  the  parties;  nor  is  it  requisite  that 
qui  negotium  gerunt,  consentire.  anytning  should  be  given  to  make  the 
Unde  inter  absentes  quoque  taUa  contract  binding,  but  the  mere  consent 
negotia  contrahuntur,  veluti  per  of  those  between  whom  the  transaction 
epistulam  aut  per  nuntium.  Item  is  carried  on  suffices.  Thus  these  con- 
in  his  contractibus  alter  alteri  obli-  tracts  may  be  entered  into  by  those 
gatur  in  id,  quod  alteram  alteri  ez  who  are  at  a  distance  from  each  other 
bono  et  sequo  prsestare  oportet,  cum  by  means  of  letters,  for  instance,  or  of 
alioquin  in  verborum  obligationibus  messengers.  In  these  contracts  each 
alius  stipuletur,  alius  promittat.  party  is  bound  te  the  other  te  render 

him  all  that  equity  demands,  while  in 
verbal  obligations  one  party  stipulates 
and  the  other  promises. 

Gal  iii.  135-138. 
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We  now  pass  to  contracts  which  belong  to  the  j\i8  gentiuTn, 
which  have  nothing  of  the  peculiar  characteristics  of  the  old  civil 
law  of  Rome,  and  which  are  perfected  by  the  simple  consent  of 
the  parties.  As  is  remarked  m  the  concluding  words  of  the  text» 
these  contracts  by  simple  consent,  unlike  the  contracts  of  which 
we  have  hitherto  spoken,  are  bilateral ;  there  is  something  which 
binds  both  parties  ;  whereas  the  older  and  peculiarly  Roman  con- 
tracts were  only  unilateral.  In  a  stipulation,  for  instance,  it  waa 
only  the  promisor  that  was  bound.  Commodatum,  depositwmy 
and  pignus  were  only  bilateral  in  the  sense  that  they  gave  rise  to 
actiones  contrarice  under  certain  circumstances,  so  that  then  both 
parties  were  bound  by  them.  These  contracts  ' consenav,*  were 
not  enforced  by  actions  stricti  juris,  such  as  were  proper  to  the 
peculiarly  Roman  contracts  of  mutuum,  stipulation,  and  contracts 
made  litteria,  but  by  actions  ' hoTKB  fidei*  i.e.  praetorian  actions^ 
in  which  equitable  principles  were  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 

Tit.  XXIII.    DE  EMPTIONE  ET  VENDITIONE. 

Emptio  et  venditio  contrahitnr,  The  contract  of  sale  is  formed  aa 

simolatqae    de    pretio    oonvenerit,  soon  as  the  price   is    agreed    upon^ 

quamvis  nondum  pretium  nomera-  although  it  has  not  yet  been  paid,  nor 

turn   sit  ao  ne  arra   quidem  data  even  an  earnest  given;    for  what  is 

fnerit.      Nam   quod    arrs    nomine  given  as  an  earnest  only  serves  as 

datur,  argumentum  est   emptionis  proof  that  the  contract  has  been  made, 

et  venditionis  oontraotsB.     Sed  heec  This  must  be  understood  of  sales  made 

quidem  de  emptionibus   et  vendi-  without  writing;    for  with  regard  to 

tionibus,  qusB  sine  soriptura  consis-  these  we  have  made  no  alteration  in 

tunt,  optinere  oportet :  nam  nihil  a  the  law.     But,  where  there  is  a  writ- 

nobis  m   hujusmodi    venditionibus  ten  contract,  we  have  enacted  that  a 

innovatum  est.    In  his  autem,  quae  sale  is  not  to  be  considered  completed 

soriptura   conficiuntur,    non    aUter  unless  an  instrument  of  sale  has  been 

perfectam  esse  emptionem  et  vendi-  drawn  up,  being  either  written  by  the 

tionem  constituimus,  nisi  et  instru-  contracting  parties,  or  at  least  signed 

menta  emptionis  fuerint  conscripta  by  them,  if  written    by  others ;    or 

vel  manu    propria  contrahentium,  if  drawn  up  by  a  taoellio,  it  must 

vel  ab  alio  quidem  scripta,  a  con-  be    formally    complete    and  finishe<~ 

trahente  autem  subscripta  et,  si  per  throughout ;    for  as  long  as  any  of 

tabeilionem  fiunt,  nisi  et  comple-  these  requirements  is  wanting,  were 

tiones  acceperint  et  fuerint  partious  is    room   to  retract,  and  either  the 

^^..absoluta.    Donee  enim   aliquid  ex  buyer  or  seller  may  retract  without 

his  deest,  et  poenitentise  locus  est  suffering  loss :  that  is,  if  no  earnest 

et  potest  emptor  vel  venditor  sine  has  been  given.    If  earnest  has  been 

poena  recedere  ab  emptione.     Ita  given,  then,  wh^her  the  contract  was 

tamen  impune  recedere  eis  concedi-  written  or  unwritten,  the  purchaser,  if 

mus,  nisi  jam  arrarum  nomine  ali-  he  refuses  to  fulfil  it,  loses  what  he  has 

quid  fuerit  datum  :  hoc  etenim  sub-  given  as  earnest,  and  the  seller,  if  he 

secuto,   sive  in  scriptis    sive    sine  refu8e8,has  to  restore  double;  although 

scriptis   venditio  celebrata  est,  is,  no  agreement  on  the  subject  of  the 

qui  reousat  adimplere  contractum,  earnest  was  expressly  made, 
si  quidem  emptor  est,  perdit,  quod 
dedit,    si    vero    venditor,    duplum 
restituere    compellitur,    licet    nihil 
super  arris  expressum  est. 

Gat.  iiL  139 ;  C.  iv.  21.  17. 
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The  contract  of  sale  belonging  to  the  jus  gentium  was  at- 
tended with  none  of  those  material  symbols  which  characterised 
the  formation  of  contracts  under  the  civil  law.  Directly  one  per- 
son agreed  to  sell  a  particular  thing,  and  another  to  buy  it,  for  a 
fixed  sum  of  money,  the  contract  was  complete '  no  thing  need  be 
delivered,  no  money  paid,  in  order  that  an  obligation  should  arise. 
On  the  mutual  consent  being  given,  the  seller  was  bound  to  de- 
liver, the  buyer  to  pay  the  price.  The  change  which  Justinian 
here  introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
they  shall  be  considered  not  to  have  consented  to  the  contract 
until  all  the  formalities  have  been  gone  through. 

The  arret  were  either  signs  of  a  bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  deposited  his  ring  with  the  seller 
(D.  xix.  1.  11.  6),  or  consisted  of  an  advance  of  a  portion  of  the 
purchase-money.  They  were  also  intended  as  a  proof  that  the  pur- 
chase had  been  made.  Justinian  gave  these  deposits  a  new  charac- 
ter by  making  them  the  measures  of  a  forfeit  m  case  either  party 
wished  to  recede  from  his  bargain,  it  being  open  to  either  party  to 
retract  if  he  chose  to  incur  this  forfeit.  This  power  of  retracting 
by  forfeiture  of  the  deposit,  or  double  its  value,  was  a  great  change 
in  the  law ;  and  when  Justinian  says  nihil  in  hujuomodi  venditi^ 
onibuB  innovatura  est,  he  must  be  understood  only  to  be  referring 
to  unwritten  contracts  of  sale  in  which  there  was  no  deposit  made 
as  earnest.  It  will  be  seen  from  the  text  that  this  power  of  re- 
tractation was  given  whether  the  contract  was  made  with  writing 
or  without. 

Besides  a  buyer  and  a  seller,  there  must,  in  a  contract  of  sale, 
be  a  fixed  price  and  a  particular  thing  sold.  The  jurists  are  very 
minute  in  their  distinctions  of  the  nature  of  the  thing  sold.  There 
is  a  distinction  with  regard  to  things  future  and  uncertain  forming 
the  object  of  a  sale,  which  is  worth  mentioning.  Either  a  propor- 
tionate price  may  be  agreed  to  be  paid  on  a  greater  or  lesser  num> 
ber  of  things  that  may  be  actually  realised,  as  '  so  much  a  head 
for  all  the  fish  I  catch  to-day,*  whidi  is  termed  rei  speratce  emptio ; 
or  a  definite  sum  may  be  agreed  on  as  the  price  oi  the  possibility 
of  any  number  of  things,  more  or  less,  being  realised,  as  '  so  mudb 
for  the  chance  of  all  the  fish  I  catch  to-day  * ;  and  this  was  termed 
spei  emptio.     (D.  xviii.  1.  8.  1.) 

1.  Pretdum  aatem  oonstitui  opor- 
tet:  nam  nulla  emptio  sine  pretio 
esse  potest.  Sed  et  certum  pre- 
tium  esse  debet.  Alioquin  si  ita 
inter  aliquos  convenerit,  ut,  quanti 
Titius  rem  estimaverit,  tanti  sit 
empta:  inter  veteres  satis  abunde- 
que  hoc  dubitabatur,  sive  constat 
venditio  sive  non.  Sed  nostra  decisio 
ita  hoc  oonstituit,  ut,  quotiens  sic 
composita  sit  yenditio  *  quanti  ille 
sestimaverit,*    sub    hao    oondicione 


1.  It  is  necessary  that  a  price 
should  be  agreed  upon,  for  there  can 
be  no  sale  without  a  price.  And  the 
price  must  be  fixed  and  certain.  If 
the  parties  agree  that  the  thing  shall 
be  sold  at  &e  sum  at  which  Titius 
shall  value  it,  it  was  a  question  much 
debated  among  the  ancients,  whether 
in  such  a  case  there  is  a  sale  or  not. 
We  have  decided,  that  when  a  sale  is 
made  for  a  price  to  be  fixed  by  a  third 
person,  the  contract  shall  be  binding 
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stcuret  oontraotns,  ut,  si  qoidem  ipse,  under  this  condition — ^that  if  this  third 

<}ui  nominatus  est,  pretium  defin-  person  does  fix  a  price,  the  prioe  to 

ierit,  omnimodo  secundum  ejus  ses-  be  paid  shall  be  that  which  ne  fixes, 

timationem  et  pretium  persolvatur  and    the    thing    shall    be    delivered, 

et  res  tradatur,  ut  venditio  ad  effeo-  so  that  the  sale  becomes  complete, 

tum  perducatur,  emptore  quidem  ex  the  purchaser    having    tiie  actio  ex 

empto  actione,^  venditore  autem  ex  empto^  and   the    seller    having   that 

vendito  agente.    Sin  autem  ille,  qui  ex  vendito.    But   if   he    will  not  or 

nominatus  est,  vel  noluerit  vel  non  cannot  fix  a  prioe,  the  sale  is  then 

potuerit  pretium  definire,  tunc  pro  void,  as  being  made  without  any  prioe 

nihilo  esse  venditionem,  quasi  nullo  being  fixed  on.    This  decision,  which 

pretio  statuto.    Quod   jus   cum  in  we  have  adopted  with  respect  to  sales, 

venditionibus  nobis  placuit,  non  est  may  reasonably  be  made  to  apply  to 

absurdum  et  in  locationibus  et  con-  contracts  of  letting  on  hire, 
ductionibus  trahere. 

Gal  iii.  140;  C.  iv.  38.  16. 

2.  Item    pretium   in    numerata  2.  The  price  should  consist  in  a  sum 

pecunia  consistere  debet.    Nam  in  of  money.    It  has  been  much  doubted 

ceteris  rebus  an  pretium  esse  possit,  whether  it  can  consist  in  anything  else, 

veluti  homo  aut  fundus    aut  toei^  as  in  a  slave,  a  piece  of  land,  or  a  toga, 

alterius  rei  pretium  esse  possit,  value  Sabinus  and  Cassius  thought  that  it 

quBBrebatur.      Sabinus    et    Cassius  could.    And  it  is  thus  that  it  is  oom- 

etiam  in  alia  re  putant  posse  pretium  monly  said  that  exchange  is  a  sale, 

consistere :    unde  illud    est^    quod  and  that  this  form  of  sale  is  the  most 

vulgo  dicebatur,  per  permutationem  ancient.   The  testimony  of  Homer  was 

rerum  emptionem  et   venditionem  quoted,  who  in  one  place  says  that  th^ 

oontrahi  eamque  speciem  emptionis  army  of  the  Greeks  procured  wine  b^" 

venditionisque  vetustissimam  esse :  an  exchange  of  certain  things.    The 

argumentoque      utebantur     Grseco  passage  is  this : — 
poeta  Homero,  qui  aliqua  parte  ex-  *  The    long-haired    Acheans    pro- 

ercitum  Aohivorum  vinum  sibi  com-  cured  wine,  some  by  giving  copper, 

paurasse   ait  permutatis  quibusdam  others  by  giving  shining  steel,  others 

rebus,  his  verois  : —  by  giving  ludes,  others  by  giving  oxen, 

''EvB€v     &p^   olviiovTo   KaprjK0fi6ctivT€s  others  by  giving  slaves  \ 

'A;(aio(,  The  authors  of  the  opposite  school 

"^AXXot  p,fp  xaX«c^f  S\\oi  d*  aiBavi  tri-  were    of  a    contrary    opinion :    they 

di7pa>,  thought  that  exchange  was  one  thing 

"^AXXot  dc  pivo7st  otXXoi  d*  avT^<ri  ^d-  and  sale  another.     Otherwise,  in  an 

fo-o-i,  exchange,  it  would  be  impossible  to 

'AXXot  d'  dvdpair6fi€a-<n.  say   which   was  the   thing  sold,   and 

DiverssB     scholse     auotores    contra  which  the  thing  given  as  the  price  ; 

sentiebant  aliudque  esse  existima-  for  it  was  contrary  to  reason  to  oon- 

bant  permutationem  rerum,    aliud  sider  each  thing  as  at  once  sold,  and 

emptionem  et  venditionem.    Alio-  given  as  the  price.    The  opinion  of 

quin  non  posse  rem  expediri,  permu-  Proculus,   who  madntained   that    ex- 

tatis  rebus,  quae  videatur  tes  venisse  change  is  a  particular  kind  of  contract 

et  quae  pretii  nomine    data   esse  :  distinct  from  sale,  has  deservedly  pre- 

nam  utramque  videri  et  venisse  et  vailed,   as  it  is  supported   by  other 

pretii  nomine  datam  'esse,  rationem  lines  from  Homer,  and  by  stul  more 

non  pati.     Sed    Proculi    sententia  weighty  reasons.     This  view  has  been 

dicentis,    permutationem  propricon  adopted  by  former  emperors,  and  has 

esse  speciem  contractus  a  vendi-  been  fully  treated  of  in  our  Digest, 
tione  separatam,  merito  prsevaluit, 
cum  et  ipse  aliis  Homericis  versibus 
adjuvatur  et  validioribus  rationibus 
£urgumentatur.  Quod  et  anteriores 
divi  principes  admiserunt  et  in 
Qostris  digestis  latius  significatur. 

Gal  iii  141  ;   D.  xviu.  1.  1 ;  C.  iv.  64.  7. 
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A  sale  and  an  exchange  difier  so  little  that  it  might  seem  natu- 
ral to  treat  the  promise  to  exchange  as  raising  an  obligation  equally 
with  the  promise  to  deliver  a  thing  sold ;  it  was  indeed  the  opinion 
of  the  Sabinians  that  it  did  so  ;  but  this  opinion  did  not  prevail, 
and  the  law  recognised  no  obligation  as  existing  under  an  agree- 
ment to  exchange  unlesd  one  party  had  delivered  to  the  other  the 
thing  he  had  promised.  Expkicito  permutationis  re  nulla  aecuta, 
constat  nemmi  actioneTa  wmpetere,  (C.  iv.  64.  3.)  Thus  the 
distinction  between  sale  and  exchange  was  that  in  the  former  the 
contract  was  made  consensu,  in  the  other  re :  when  one  party  had 
delivered  the  thing,  the  other  was  obliged  to  give  the  other 
thing.  Permutatio  ex  re  tradita  initiwnx  obligationi  prcebet. 
(D.  xix.  4.  1.  2.) 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the  buyer 
absolute  master  (dominus)  of  the  thing  sold,  as  he  would  have 
been  in  a  stipulation.  (D.  xviii.  1.  25. 1.)  What  he  was  bound  to 
do  was  this :  1st.  He  was  bound  to  delivei*  the  thing  itself  (prce- 
stare^  tradere)  (D.  xix.  1. 11.  2),  to  give  free  and  undisturbed  pos- 
session of  it  (possessionem  va^cuam  tradere)  (D.  xix.  1.  2.  1),  and 
to  give  lawful  possession  of  it  (prcestare  licere  habere).  (D.  xix.  1. 
30. 1.)  2ndly.  He  was  bound,  if  the  buyer  was  disturbed  in  his  pos- 
session by  the  real  owner  (which  was  termed  evictio),  to  recompense 
«m  for  what  he  lost.  (D.  xix.  1.  11.  2.)  And  Srdly.  To  secure 
e  buyer  against  secret  faults ;  if  such  faults  were  discovered, 
either  compensation  might  be  claimed  by  an  actio  cestimatoria, 
reducing  the  price  to  a  greater  or  less  amount,  according  as  the 
seller  had  or  had  not  knowledge  of  the  defect  (D.  xix.  1.  13), 
or,  at  the  option  of  the  buyer,  the  contract  might  be  rescinded  by 
an  actio  redhibitoria,  and  the  thing  returned  (which  was  termed 
redhibitio — redhibere  est  facere  ut  rursus  habeat  venditor  quod 
habueritt$P,  xxi.  1.  21.  pr.).  In  order  to  fortify  his  position,  the 
buyer  could  stipulate  with  the  seller,  that  he  would  give  him  the 
free  and  undisturbed  possession  of  the  thing,  and  that  he  would 
pay  the  buyer  double  the  price  if  the  buyer  was  evicted.  The 
buyer  would  then  have  an  action  ex  stipulatu  to  enforce  the 
undertaking.  Even  if  there  was  no  such  stipulation  actually  made, 
yet  after  it  had  become  usual  to  make  such  stipulations,  custom  was 
held  to  have  so  far  imported  the  promise  into  the  contract  of  sale 
that  the  buyer,  in  bringing  the  action  appropriate  to  his  contract, 
actio  ex  empto,  could  obtain  double  the  price  in  case  of  eviction, 
as  this  action  was  bonce  fidei^  i.e.  the  parties  could  be  placed  in  a 
fair  position  towards  each  other,  and  it  was  considered  that  to  have 
given  the  promise  to  pay  double  the  price  in  case  of  eviction  was 
a  duty  of  the  seller.     (D.  xxi.  2.  2.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
the  money  paid  as  the  price  (emptor  nummos  venditoris  facere 
cogitur,  D.  xix  1. 11.  2),  and  was  also  bound  to  pay  interest  on 
the  purchase-money  from  the  day  when  he  had  received  the 
thing  sold.    (D.  xix.  1.  13.  20.) 
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The  lines  cited  in  the  text  are  from  R,  vii.  472 ;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  between 
Olaucus  and  Diomede  {IL  vi.  236). 

3.  Cum  autem  emptio  et  venditio  8.  As  soon  as  the  sale  is  oontraoted, 
contraota  sit  (quod  effioi  dizimus,  that  is,  in  the  case  of  a  sale  made 
simidatque    de    pretio    oonvenerit,  without    writing,    when    the    parlies 
cum  sine  scriptura  res  agitur),  peri-  have    agreed    on    the  price,  all  riak 
culum  rei  venditse  statim  ad  emp>  attaching  to  the  thing  sold  falls  upon 
torem    pertinet,  tametsi   adhuc  ea  the  purchaser,  although  the  thine  naa 
res  emptori  tradita  non  sit    Itaque  not  yet  been  delivered  to  hinL    There- 
si  homo  mortuus  sit  vel  aliqua  paorte  fore,  if  the  slave  sold  dies  or  receives 
•corporis  Isesus  fuerit,  aut  sedes  totsB  an  injury  in  any  part  of  his  body,  or 
aut  aJiquaez  parte  incendioconsump-  the  whole  or  a  portion  of  ^the  house  is 
tee  fuerint,    aut  fundus  vi  fluminis  burnt,  or  the  whole  or  a  portion  of  the 
totus  vel  aliqua  ex  parte  ablatus  sit,  land  is  carried  away  by  the  force  of  a 
sive  etiam  inundatione    aqu8B    aut  flood,  or  is  diminished  or  deteriorated 
arboribus    turbine    dejectis    longe  by  an  inundation,  or  by  a  tempest  mak- 
minor  aut    deterior  esse    coeperit :  ing  havoc  with  the  trees,  the  loss  falls 
emptoris  damnum  est,  cui  necesse  on  the  purchaser,  and    although  he 
est,  licet    rem  non  fuerit   nactus,  does  not  receive  the  thing,  he  is  ob- 
pretium    solvere.     Quidquid    enim  liged  to  pay  the  price,  for  the  seller 
sine  dolo  et  culpa  venditoris  accidit,  does  not  suffer  for   anything  which 
in  eo  venditor  securus  est.    Sed  et  happens  without  any  fraud  or  &ult 
si  post  emptionem  fundo  aliquid  per  of  his.     On  the  other  hand,  if  after 
alluvionem    accessit,    ad    emptoris  the    sale   the   land   is   increased  by 
commodum  pertinet :  nam  et  com-  alluvion,  it  is  the  piurchaser  who  re- 
modum  ejus  esse  debet,  cujus  peri-  ceives  the  advantage,  for  he  who  bears 
culum  est.     Quodsi  fugerit  homo,  the  risk  of  harm  ought  to  receive  the 
qui  veniit,  aut  subreptus  fuerit,  ita  ut  benefit  of  all  that  is  advantageous.  But 
neque  dolus  neque  culpa  venditoris  if  a  slave  who    has  been  sold  runs 
interveniat,  animadvertendum  erit,  away  or  is  stolen,  without  any  fraud 
an  custodiam  ejus  usque  ad  traditio-  or  fault  on  the  part  of  the  seller,  we 
nem  venditor  susoeperit.  Sane  enim,  must  inquire  whether  the  seller  under- 
si  susoeperit,  ad  ipsius  perioulum  is  took  to  keep  him  safely  until  he  was 
casus  pertinet :  si  non  susoeperit,  delivered  over ;  if  he  undertook  this 
seourus  erit.    Idem  et  in  ceteris  ani-  what  happens  is  at  his  riak ;  if  he  did 
malibus  oeterisque  rebus  intellegi-  not  underibake  it,  he  is  not^esponsible. 
mus.     Utique  tamen  vindioationem  The  same  would  hold  in  the  case  of 
rei  et  condictionem  exhibere  debe-  any  other  animal  or  any  other  things 
bit  emptori,  quia  sane,  qui  rem  non-  But  the  seller  is  in  any  case  bound  to 
dum  emptori  tradidit,   adhuc  ipse  make  over  to  the  purchaser  his  right 
dominus  est.      Idem  est  etiam  de  to  a  real  or  personal  action,  for  the 
furti  et  de  damni  injuris  actione.  person    who    has    not  delivered    the 

thing  is  still  its  owner ;  and  it  is  the 
same  with  regard  to  the  action  of  theft, 
and  the  action  damni  injuria, 

D.  xviii.  6.  8.  pr. ;  D.  xviii  1.  35.  4. 

The  contract  of  sale  was  complete  when  the  price  had  been 
fixed,  but  the  thing  sold  did  not  pass  to  the  buyer  thereby.  The 
seller  retained  the  proprietorsliip  {dominium)  until  he  delivered  it 
to  the  buyer,  and  the  buyer  received  it,  or  until  the  property  in  it 
was  passed  by  the  buyer  having  paid  the  price,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  (cere  soluto  velfidejuaaore 
dato  vel  alias  satis  facto,  D.  xiv.  4.  5.  18).  Until  this  happened, 
the  seller  retained  the  thing  in  his  custody,  and  if  it  had,  mean- 
while, any  accretion,  or  sufi'ered  any  diminution,  he  was  still  the 
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dominus  of  the  thing  which  was  increased  or  decreased.  But  his 
obligation  bound  him  to  deliver  the  thing  exactly  in  the  state  in 
which  it  might  happen  to  be  at  the  time  of  delivery ;  and  so  it 
made  no  real  difference  to  him  whether  there  was  an  accretion  or 
diminution.  If  the  thing  was  lost  by  accident,  the  loss  fell  on  the 
buyer  and  not  on  the  seller,  the  domimba ;  so  rea  domino  perit 
could  not  be  said  of  him.  But,  whatever  happened  to  the  thing 
sold,  the  price  fixed  on  remained  due.  For,  the  obligation  of  the 
buyer  being  a  distinct  and  independent  obligation,  the  price  could 
not  alter,  but  remained  fixed.  The  seller  was,  however,  answerable 
for  the  care  with  which  he  preserved  the  thing  while  in  his  custody, 
peHculwrn  rei  ad  emptorem  pertinety  dummodo  cuatodiam  ven- 
ditor ante  traditionern,  pra^tet  (D.  xlvii  2.  14.  pr.) ;  and  he  was 
not  only  bound  to  guard  against  gross  and  ordinary  negligence 
(dolum  et  culpamprasstare,  D.  xiii.  6. 5. 2),  but  to  preserve  it  more 
carefully  even  than  his  own  property,  diligentia/m  prcestet  ea;ac- 
tiorem  qvxmi  in  auia  rehvs  adhiberet  (D.  xviii.  6.  3).  He 
was  bound  to  exercise  the  care  of  a  bomba  paterfamilias.  In  the 
text  the  case  of  a  slave  is  taken,  and  a  bonua  paterfa/milias  might 
exercise  the  diligence  proper  to  him,  and  yet  a  slave  might  run 
away.  The  loss  would  fall  on  the  buyer,  unless  the  seller  had 
specially  undertaken  that  he  would  keep  him  safely. 

The  actio  furti  and  the  actio  damni  injurioe  are  noticed  in 
Tit.  1  and  4  of  the  Fourth  Book.  If  the  thing  was  stolen  or  in- 
jured by  a  third  person,  without  the  fault  of  the  seller,  the  buyer 
sufiered  the  loss,  but  the  seller  was  obliged  to  cede  to  the  buyer 
the  actions  which  as  dominua  he  had  against  the  thief  or  the  doer 
of  the  injury. 

4.  Emptio  tarn  sub  condicione  4.  A  sale  may  be  made  conditionally 

quam   pure  contrahi  potest.      Sub  or  unconditionally:  conditionally,  as, 

condicione  veluti  *  si  Stichus  intra  for   example,   '  If  Stichus    suits  you 

certum  diem  tibi  plaouerit)  erit  tibi  within  a  certain  time,  he  shall  be  pur- 

emptus  aureis  tot  *  chased  by  you  at  such  a  price '. 

Gai.  iiL  146. 

The  exact  opposite  might  be  contracted  for :  if  within  a  certain 
time  you  find  otichus  does  not  suit  you,  let  it  be  considered  you 
have  not  bought  him.  The  jurists  then  said  that  the  sale  was  a 
pura  einptio,  quoe  aub  conditione  reaolvitur.  (D.  xviii.  2.  2.  pr. ; 
D.  xli.  4.  2.  6.)  Stichus  is  sold,  but  within  a  certain  time  the 
contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modi^ 
the  principal  contract  was  pacta.     Some  o^  «^ 

to  the  contract  of  sale  are  treated  of  at  cor 
Digest  (D.  xviii.  2  and  3),  difierent  namer 
those  most  frequently  in  use ;  as,  for  instanc 
when  the  thing  was  sold,  but  if  the  seller  I 
a  certain  time,  the  contract  might  be  rescii 
the  lex  com^miaaoria,  which  was  a  gene***^  ^ 
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sion  of  the  contract  if  either  party  violated  its  terms,  and  was 
especially  used  to  enable  the  seller  to  demand  back  the  thing 
sold,  if  the  price  was  not  paid  by  a  certain  day.     (D.  xviii  3.) 

We  may  observe  that  tne  Code  (iv.  44.  2  and  8)  permits  a  seller 
at  all  times  to  get  a  judicial  order  rescinding  a  contract  if  he  has  not 
received  half  the  real  value,  but  the  contract  will  remain  binding 
if  the  buyer  elects  to  pay  the  residue  of  the  proper  price. 

6.  Loca  sacra  vel  religiosa,  item  5.  A  sale  is  void  when  a  person 

publica,  yeluti  forum,  ba8iJioam,fras-  knowingly  pnrohases  a  sacred  or  re- 
tra  quis  sciens  emit,  quas  tamen  si  ligious  place,  or  a  public  place,  such 
pro  privatis  vel  profanis,  deceptus  a  as  a  forum  or  basilica.  I^  however, 
venditore,  emerit,  habebit  actionem  deceived  by  the  vendor,  he  has  sup- 
ez  empto,  quod  non  habere  ei  liceat,  posed  that  what  he  was  buying  was 
ut  consequatur,  quod  sua  interest,  profane  or  private,  as  he  oaxmot  have 
deceptum  eum  non  esse.  Idem  what  he  purchased,  he  may  bring  an 
juris  est,  si  hominem  liberum  pro  action  ez  empto  to  recover  whatever 
servo  emerit.  it  would  have  been  worth  to  him  not 

to  have  been  deceived.  It  is  the  same 
if  he  has  purchased  a  free  man,  sup- 
posing him  to  be  a  slave. 

D.  xviii.  1,  4,  5,  6.  pr.  ;  D.  zviii.  1.  62.  L 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a  contract  oi  sale  with  those  of  a  stipulation.  In  the 
strict  civil  law,  ignorance  that  a  thing  was  not  a  subject  of  com- 
merce would  not  help  the  person  who  had  stipulated  for  it  But 
in  a  contract  of  sale,  if  the  seller  had^  and  the  buyer  had  not,  known 
the  real  character  of  the  thing  he  was  buying,  the  buyer  could 
recover  against  the  seller  anything  he  lost  by  entering  into  the 
bargain ;  for  instance,  he  would  not  only  receive  back  the  purchase- 
money,  but  also  would  be  entitled  to  interest  upon  it  from  the  date 
of  its  payment. 

The  contract  of  sale  gave  rise  to  two  actions  bonce  Jidei,  the 
actio  ex  vendito  or  venditi,  belonging  to  the  seller,  and  the  actio 
ex  empto  or  empti,  mentioned  in  the  text,  belonging  to  the  buyer. 
The  buyer  had  also  the  actio  cestimatoriay  and  the  cuitio  redid- 
bitoria.      (See  note  to  par.  2.) 


Tit.  XXIV.    DE  LOCATIONE  ET  CONDUCTIONE. 

Locatio  et  conduotio  proxima  est  The  contract  of  letting  on  hire  ap- 

emptioni    et    venditioni    iisdemque  preaches  very  nearly  to  that  of  sale, 

juris  regulis  consistit.    Nam  ut  emp-  and  is  governed  by  the  same  rules  of 

tic  et  venditio  ita  contrahitur,  si  de  law.    As  the  contract  of  sale  is  formed 

pretio  convenerit,  sic  etiam  locatio  as  soon  as  a  price  is  fixed,  so  a  con- 

et  conductio  ita  contrahi  intellegitur,  tract  of  letting  on  hire  is  formed  as 

si  merces  constituta  sit.   Et  competit  soon  as  the  amount  to  be  paid  for  the* 

locatori  quidem  locati  actio,  conduc-  hiring  has  been  agreed  on  :   and  the 

tori  vero  conducti.  letter  has  an   action  locati,  and  the 

hirer  an  action  conducti. 

D.  xix.  2.  2.  pr.  and  15.  pr. 
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The  contract  of  letting  on  hire  {locafio  corjidiictio),  like  that 
of  sale,  was  complete  by  the  mere  consent  of  the  parties,  and,  like 
it,  produced-only  personal  obligatioi;is,--and  not  any  real  righta 
The  hirer  was,  however,  not  even  entitled  to  the  poaseasio ;  the 
letter  still  remained  the  possessor  in  the  eye  of  the  law,  his  duty 
not  being  prcesta/re  rem  licere  hahere,  but  prcesta/re  re  frui,  uti 
licere. 

There  were  three  principal  heads  of  this  contract :  1,  locatio 
conductio  rerv/m,  when  one  person  let  a  thing  and  another  hired 
it;  2,  locatio  condtuctio  operamm,  when  one  person  let  his  services 
and  another  hired  them,  without  reference  to  any  object  in  respect 
of  which  the  services  were  to  be  performed ;  8,  locatio  conductip 
operis  faciendi^  when  one  person  put  out  (locamt)  a  particular 
piece  of  work  to  be  done,  and  another  contracted  to  do  it.  If  in 
the  last-named  contract  we  look  at  the  labour,  &c.,  expended  on  the 
work,  we  should  naturally  call  the  person  who  did  the  work  the 
locator,  as  it  was  he  who  let  out  his  services  for  its  performance ; 
but  the  Roman  jurists  generally  looked  at  the  work  itself  that  was 
to  be  done,  and  spoke  of  the  person  who  contracted  for  its  perfor- 
mance, i.e.  gave  it  out,  as  its  locator,  and  the  person  who  engaged 
to  perform  or  execute  it,  i.e.  took  it  in,  as  the  condiuctor.  The 
price  of,  or  consideration  for,  the  letting,  was  properly  called 
merceSy  sometimes  pretium  (D.  xix.  2.  28.  2),  and,  in  the.case  of 
the  letting  of  houses  or  land,  pensio  or  reditus.  In  particular  con- 
tracts, the  conductor  had  special  names,  as  the  hirer  of  a  house 
was  called  inquilinus,  of  a  farm  colonvs. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against  evic- 
tion, and  to  reimburse  him  for  any  useful  or  necessary  expenses  he 
had  incurred ;  the  duty  of  the  hirer  was  to  take  care  as  a  bonus 
paterfamilias  of  the  thing  hired  (see  par.  5),  to  give  up  the  thing 
nired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay  the 
price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which  be- 
longed to  the  letter  and  the  hirer  respectively,  the  former  having 
the  a4)tio  locati,  the  latter  the  actio  conducti.  But  actions  of  a 
very  different  kind  were  sometimes  connected  with  this  contract. 
In  the  case  of  land  let  to  hire,  certain  instruments  of  farming  and 
other  property  of  the  hirer  were  held  as  a  security  for  the  payment 
of  the  rent,  and  a  real  action,  termed  the  actio  Serviana^  because 
first  introduced  by  the  pr»tor  Servius,  was  given  to  the  letter  to 
enforce  his  right  to  these  things  in  case  of  non-payment  of  the 
rent ;  this  action  was  gradually  extended  in  its  effects,  and  the 
extended  action,  under  the  name  of  OfCtio  qu^asi-Serviana,  was 
used  to  enforce  the  rights  of  a  creditor  over  anything  given  in 
pledge.  (See  Bk.  iv.  Tit.  6.  7.)  The  praetor,  too,  gave  an  interdict, 
termed  the  i/nterdictuw,  Salvianum  (similarly  extended  under 
the  name  of  inierdictv/m  qua^i- Salvianum),  by  which  the  letter 
got  possession  of  things  pledged  for  the  rent  of  land.  (See  Bk. 
IV.  Tit.  15.  3.) 

B  B 


370  LIB.  nL    TIT.  XXIV. 

1.  Et  qua  supra  dizimus,  si  alieno  L  What  we  have  said  abofv  of  a 
arbitrio  pretium  permissum  fuerit,  sale  in  which  the  prioe  is  to  be  fixed 
eadem  et  de  looatione  et  oonduotione  by  the  deoision  of  a  third  peraon,  maj 
dicta  esse  intellegamas,  si  alieno  ar-  be  applied  to  the  contract  of  letting  on 
bitrio  merces  oermissa  faerit.  Qua  hire,  tl  the  amount  to  be  paid  for  the 
de  causa  si  fmloni  polienda  curan-  hire  is  left  to  ti^e  deoision  of  a  third 
daye  aut  sarcinatori  sarcienda  yes-  person.  Accordingly,  if  any  one  gives 
timenta  quis  dederit  nulla  statim  clothes  to  a  fuller  to  be  scoured  or 
mercede  constituta,  sed  postea  tan-  cleaned,  or  to  a  tailor  to  be  mended. 
turn  daturus,  quantum  inter  eos  con-  without  then  filing  the  sum  to  be  paid 
yenerit,  non  proprie  locaUo  et  con-  for  their  work,  but  wiUi  the  intention 
ductio  contrani  mtellegitur,  sed  eo  of  afterwards  paying  what  may  be 
nomine  pnsscriptis  verbis  actio  a|;reed  on,  a  contrMt  of  letting  on 
datur.  hire  cannot  properly  be  said  to  be 

•  made ;  but  the  circumstances  furnish 

ground  for  an  action  prmmniptU  verbis. 

Gal  iii.  143 ;  D.  xix.  2.  25.  pr. 

Qtui  de  causa,  i.e.  'the  price  ou^it  to  be  determined,  and 
therefore,'  &c ;  the  passage  is  taken  rather  unconnectedly  out  of 
Qaius. 

Actio  proeseriptis  verbis.  (See  note  7  on  Tit.  13.  pr.)  Or  an 
actio  mandati  might  be  brought.     (Tit.  26.  13.) 

2.  Preterea  sicut  vulgo  qusere-  2.  Moreover,  just  as  the  question 
batur,  an  permutatis  rebus  emptio  was  often  asked  whether  a  contract  of 
et  venditio  contrahitur:  ita  quseri  sale  was  formed  by  exchange,  a  similar 
solebat  de  locatione  et  conductione,  question  arose  with  respect  to  the  eon* 
si  forte  rem  aliquam  tibi  utendam  tract  of  lettine  on  hire,  in  case  any  one 
sive  fruendam  quis  dederit  et  in-  gave  you  a  tning  to  use  or  take  the 
vicem  a  te  aliam  utendam  sive  fru-  nruits  of,  and  in  return  receive  from 
endam  acceperit  Et  placuit,  non  vou  something  else  of  which  he  was  to 
esse  locationem  et  conductionem,  have  the  use  or  fruits.  It  has  been 
sed  proprium  genus  esse  contractus,  decided  that  this  is  not  a  contract  of 
Veluti  si,  cum  unum  quis  bovem  letting  to  hire,  but  a  distinct  kind  of 
haberet  et  vicinus  ejus  unum,  pla-  contract.  For  example,  if  two  neigfa- 
cuerit  inter  eos,  ut  per  denes  dies  hours  have  each  an  ox,  and  agree  each 
invicem  boves  commodarent,  ut  opus  to  lend  the  other  his  ox  for  ten  days 
f acerent,  et  apud  alteram  bos  periit :  to  make  use  of,  and  one  of  the  oxen 
neque  locati  vel  conduct!  neque  dies  while  in  the  care  of  the  person  to 
commodati  competit  actio,  quia  noa  whom  it  does  not  belong,  tnere  wiU 
fuit  gratuitum  commodatum,  verum  not  be  an  actio  hcaii  or  condueti^ 
preescriptis  verbis  agendum  est  nor  will  there  be  an  CLCtio  commodaiit 

since  the  loan  was  not  gratuitous,  but 
the  parties  have  to  sue  by  an  action 
praescriptis  verbis. 

Gal  iii.  144 ;  D.  xix.  5. 17.  3. 

8.  Adeo    autem    familiaritatem  3.  Contracts  of  sale  and  contracts 

aliquam  inter  se    habere   videntur  of  letting  on  hire  are  so  nearly  con- 

emptio  et  venditio,  item  locatio  et  nected,  that  in  some  cases  it  is  qnes- 

conductio,  ut  in  quibusdam  causis  tioned  whether  the  contract  is  one  or 

Quseri  soleat,  utrum  emptio  et  ven-  the  other.    For  instance,  when  lands 

ditio  contrahatur,  an  locatio  et  con-  are  delivered  over  to  be  enjoyed  for 

ductio.    Ut  ecce  de  prtediis,  qute  per-  ever,  that  is,  that  as  lone  as  me  rent 

petuo  quibusdam  fruenda  traduntur,  is  paid  for  the  kmd  to  the  owner,  he 

id  est  ut,  quamdiu  pensio  sive  redi-  cannot  take  away  the  land  from  the 

tus  pro  his  domino  pnestetur,  neque  hirer  or  his  heir,  or  from  any  one  to 

ipsi  conductori  neque  heredi  ejus,  whom  the  hirer  or  his  heir  has  add 
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cuive    oonduotor   heresve    ejus   id  or  given  the  land,  or  made  it  over  as 

praedium  vendiderit  aut  donaverit  part  of  a  dos^  or  has  in  any  way  alien- 

aut  dotis  nomine  dederit  aliove  quo  ated  it.    As  the  ancients  were  in  doubt 

modo    alienaverit,    auferre    liceat.  as  to  this  contract,  some  regarding  it 

Sed    talis    contractus    quia    inter  as  a  letting  on  hire,  and  some  as  a 

veteres    dubitabatur    et   a  quibus-  sale,  the  constitution  of  Zeno  was  made, 

dam  locatio,  a  quibusdam  venditio  which  declared  that  the  contract  of 

existimabatur :  fez  Zenoniana  lata  emvhyteiisis  was  of  a  special  nature, 

est,  quse  emphyteuseos  contractui  and  was  not  to  be  confounded  either 

{)ropriam  statuit  naturam  neque  ad  with  letting  on  hire  or  with  sale,  but 

ocationem  neque  ad   venditionem  rested  upon  its  own  peculiar  agree- 

inclinantem,    sed   suis    pactionibus  ments  ;  and  that  if  any  special  agree- 

fulciendam,    et   si   quidem   aliquid  ment  was  made,  it  was  to  be  observed 

pactum  fuerit,  hoc  ita  optinere,  ac  as  if  to  have  such  an  agreement  was 

si  natura  talis  esset  con&actus,  sin  part  of  the  nature  of  the  contract ;  but 

autem   nihil  de  periculo  rei  fuerit  if  no  agreement  was  made  as  to  the 

pactum,  tunc  si  quidem  totius  rei  risks  the   thing  might  undergo,  the 

interitus    accesserit,    ad    dominum  risk  of  a  total  loss  shoidd  fall  upon  the 

super  hoc  redundare  pericidum,  sin  owner,  and  the  detriment  of  a  partial 

Earticularis,  ad    emphyteuticarium  loss  upeiT  the  dooii^^r;  and  this  wo 

ujusmodi  damnum  venire.      Quo  stilt' wish  to  be  oonsm^v^  the  law. 
jure  utimur. 

Gai.  iii.  146 ;  C.  iv.  66. 1. 

We  have  already  given  an  account  of  eTuphytevsia  in  the  note 
to  Bk.  ii.  Tit.  5.  6. 

The  law  would  naturally  contemplate  the  contract  under  which 
the  emphytetita  entered  as  a  locatio  coruiuctio ;  but  the  dominus 
seemed  to  have  parted  with  so  much  of  his  interest,  that  it  ap< 
peared  doubtful  whether  it  ought  not  rather  to  be  considered  as  a 
sale.  Zeno  (about  A.D.  476)  enacted  that  it  should  be  regarded  as 
a  separate  form  of  contract 

4.  Item  quseritur,  si  cum  auri-  4.  It  is  also  questioned  whether, 

fice  Titio  convenerit,  ut  is  ez  auro  when  Titius  has  agreed  with  a  gold- 

8U0  certi  ponderis  cert»que  forma  smith  to  make  him  rings  of  a  certain 

anulos  ei  faceret  et  aociperet  verbi  weight  and  pattern,  out  of  gold  be- 

gratia  aureos  decem,  utrum  emptio  lonffing  to  the  goldsmith  himjaielf,  the 

et  venditio  contrahi    videatur,   an  goldsmith  to  receive,  for  example,  ten 

locatio  et  conductio  ?  et  Cassius  ait,  aurei,  the  contract  is  one  of  sale  or 

materifiB  quidem  emptionem  vendi-  letting  on  hire.      Cassius  says  that 

tionemque  contrahi,   opene  autem  there  is  a  sale  of  the  material,  and 

locationem  et  oonductionem.     Sed  a  letting  on  hire  of  the  goldsmith's 

Slacuit,  tantum  emptionem  et  ven-  work  ;  out  it  has  been  decided  that 

itionem   contrahi.      Quodsi  suum  there  is  only  a  contract  of  sale.    But 

aurum  Titius  dederit,  mercede  pro  if  Titius  gives  the  gold,  and  a  sum  is 

opera  constituta,  dubium  non  est,  agreed  on  to  be  paid  for  the  work, 

quin  locatio  et  conductio  sit.  there  is  no  doubt  tnat  the  contract  is 

then  one  of  letting  to  hire. 

Gai.  iii  147 ;  D.  xix.  2.  2.  L 


5.  Conductor  omnia  secundum 
legem  conductionis  facere  debet  et,  si 
quid  in  lege  praetermissum  fuerit,  id 
ez  bono  et  Kquo  debet  prastare. 
Qui  pro  UBU  aut  vestimentorum  aut 
argenti  aut  jumenti  meroedem  aut 
dedit  aut  promisit,  ab  eo  custodia 
talis  detideratur,  qualem  dihgentis- 


5.  The  hirer  ought  to  do  evervthing 
according  to  the  terms  of  his  hiring, 
and  if  anything  has  been  omitted  m 
these  terms,  he  ought  to  supply  it 
according  to  the  rules  of  equity.  He 
who  has  given  or  promised  a  sum  for 
the  hire  of  clothes  or  silver  or  a  beast 
of  burden,  is  required  to  bestow  as 

B  b9 
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simus  paterfaxnilias  suis  rebus  adlii-  great  care  on  the  sale  custody  of  the 
bet.  Quam  si  prsestiterit  et  aliquo  uiing  he  hires  as  the  most  earefol 
casu  rem  amiserit,  de  xestituenda  ea  paterfamilias  bestows  on  the  costody 
non  tenebitur.  of  his  own  property.    If  he  bestows 

such  care,  but  loses  the  thing  through 
some  accident,  he  is  not  bound  to  re- 
store it. 

D.  xix.  2.  26.  3,  7 

The  distinction  between  the  cases  of  a  sale  and  of  a  letting 
on  hire  is  to  be  noticed.  Here  the  risk  of  fortuitous  loss  is  wii£ 
the  owner,  Le.  the  locator^  in  accordance  with  the  general  rule ; 
but  in  sale  the  risk  of  fortuitous  loss  is  not  with  the  owner,  the 
seller,  but  with  the  buyer. 

6.  Mortuo  conductore  intra  tern-  6.  If  the  hirer  dies  during  the  time 

pora  oonductionis,  heres  ejus  eodem  of  his  hiring,  his  heir  succeeds  him  in 
jure  in  conductionem  succedit.  the  hiring  on  the  same  terms. 

C.  iv.  65. 10. 

And  the  same  may  be  said  of  the  locator;  but  in  a  loccUio 
conductio  of  personal  services  or  of  a  thing  to  be  done  by  a  special 
person,  the  death  of  the  person  who  let  out  his  services  terminated 
the  contract 

The  contract,  in  the  case  of  a  loccUio  conductio  rei,  was  also 
terminated  by  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptori  fv/ndi  necewe  non  est 
stare  colonv/m  cui  prior  dominus  locavit,  n%si  ea  lege  efmit  (C.  iv, 
65.  9) ;  but  the  condwitor  could  demand  compensation  from  the 
locator.  The  contract  ceasing  if  the  thing  was  sold  serves  clearly 
to  distinguish  the  interest  of  the  conductor  from  a  usufruct.  The 
conductor  had  no  real  interest  in  the  thing,  but  only  a  personal 
right  against  the  locator,  while  the  usufructuary  had  a  servitude, 
i.e.  a  real  right,  in  the  thin^.  The  whole  of  the  thing  over  which 
the  usufruct  extended  could  not  be  sold,  because  part  of  it,  namely 
the  usufruct,  had  already  been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in 
arrear  (D.  xix.  2.  54.  1);  if  the  conductor  grossly  misused  the 
thing  hired  (C.  iv.  65.  3) ;  if  the  locator  had  indispensable  need 
of  it,  sipropriis  usibus  dominus  esse  necessa/riam  eamprobaverit 
(C.  i6.) ;  or  if  the  conductor  was  prevented  from  getting  benefit 
from  it,  as  by  armed  force.     (D,  xix.  2.  13.  7.) 

Tn.  XXV.    DE  SOCIETATK 

Sooletatem   ooire    solemus    aut  A  partnership  is  formed  either  of 

totonmi  bonorum,  quam  Grseci  spe-  the  whole  goods  of  the  contracting 

cialiter  Koiyonpa$iay  appellant,  aut  parties,  to  which  the  Ghreeks  give  the 

unius  alicujus  negotiationis,  yeluti  special  name    of  leoiyoirpa^'a,  or    for 

manoipiorum  emendorum    yenden-  some  particular  business,  as  the  sale 

dorumque,  aut  olei,  yini,  frumenti  or  purchase  of  slayes,   oil,  wine,  or 

emendi  yendendique.  wheat.  v. 

Gai.  iii  14a 


\ 
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The  text,  borrowed  from  Qaius,  ^ves  the  general  division  of 
partnerships  into  two  classes  according  as  they  are  universal  or 
particular.  In  the  Digest  we  have  a  further  division  by  distin- 
guishing five  kinds  of  partnership.     (D.  xvii.  2.  5,  7.) 

1.  Sodetas  universorv/m  honor \im,  in  which  everything  be- 
longing or  accruing  in  any  way  to  each  partner  is  held  in 
common.  Here  the  property  belonging  to  each  partner  at  the 
time  when  the  partnership  was  formed  became  the  property  of 
all,  without  dehvery  CD.  xvii.  2.  1,  1,  2);  after-acquired  pro- 
perty had  to  be  delivered  to  the  partnership  (D.  xvii.  2.  74). 

2.  Societds  univeraorv/m  quos  ex  qucestu  veniunt,  i.e.  of  all 
things  which  are  gained  or  acquired  by  each  partner  through  busi- 
ness transactions ;  but  not  of  things  belon^ng  or  accruing  m  other 
ways,  such  as  inheritances  or  le^cies.     (D.  xvii.  2.  7,  8,  9.) 

3.  Sodetas  negotiationis  cUicujua,  formed  to  carry  on  a  par- 
ticular business. 

4.  Sodetas  vectigaliSf  formed  to  carry  on  the  farming  of  one 
or  more  branches  of  the  public  revenues — a  mere  branch  of  the 
last,  but  subject  to  special  rules.     (D.  xvii.  2.  59.) 

5.  Sodetas  rd  v/nivs,  when  one  or  more  particular  things  are 
h^ld  in  common. 

1.  Et  quidem  si  nihil  de  parti-  1.  If  the  proportions  of  gain  and 

bus  lucri  et  damni  nominatim  con-  loss  have  not  been  specially  agreed  on, 

venerit,  equales  scilicet  partes  et  the  shares  of  gain  and  loss  are  looked 

in  lucro  et   in  damno  spectantur.  on  as  equal    Bnt  if  they  have  been 

Quodsi  expressflB  fuerint  partes,  hsB  agreed  on,  effect  ought  to  be  given  to 

servari  deoent :  nee  enim  umquam  the  agreement;  for,  indeed,  the  validity 

dubium  fuit,  quin  valeat  conventio,  of  the  agreement  has  never  been  ques- 

si  duo  intor  se  pacti  sunt,  ut  ad  tioned,  if  two  partners  have  agreed 

unum  quidem  duss  partes  et  damni  that  two-thirds  of  the  gain  and  loss 

et  lucri  pertineant,  aid  alium  tertia.  should  belong  to  the  one  and  one- third 

to  the  other. 

Gal  iiL  160. 

JEqualea  paHea,  i.e.  one  equal  share  of  the  whole,  not  propor- 
tional to  what  each  contributes.     (D.  xvii.  2.  80.) 

HcB  aerva/ri  debent :  subject,  however,  to  this  qualification,  that 
one  partner  can  get  a  greater  share  of  the  profits  than  the  others 
only  if  he  has  given  more  to  the  partnership,  whether  in  money 
or  in  labour.    (D.  xvii.  2,  29.  pr.) 


2.  De  ilia  sane  conventione  quse- 
flitum  est,  si  Titius  et  Seius  inter  se 
pacti  sunt,  ut  ad  Titium  lucri  duse 
psurtes  pertineant,  damni  tertia,  ad 
Seium  dusB  partes  danmi,  lucri 
tertia,  an  rata  debet  haberi  con- 
ventio ?  Quintus  Mucins  contra 
naturam  societatis  talem  pactionem 
«sse  ezistimavit  et  ob  id  non  esse 
ratam  habendam.  Servius  Sulpicius, 
cujus  sententia  prsevaluit,  contra 
sentit,  quia  ssBpe  quorundam  ita 
pretiosa  est  opera  in  societate,  ut 


2.  But  doubts  have  been  raised  as 
to  the  following  agreement.  Supposing 
Titius  and  Seius  have  agreed  that  two- 
thirds  of  the  profit  and  one-third  of 
the  loss  shall  belong  to  Titius,  and  two- 
thirds  of  the  loss  and  one-third  of  the 
profit  shall  belong  to  Seius,  ought  such 
an  agreement  to  be  valid?  Quintus 
Mucins  considered  it  as  contrary  to  the 
nature  of  partnership,  and  as  there- 
for not  to  be  held  valid.  Servius 
Sidpicius,  on  the  contrary,  whose 
opinion  has  prevailed,  thought  it  valid, 
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eo8  justxim  sit  meliore  oondicione  in  as  frequently  the  services  of  pariioiilar 
societatem  admitti :  nam  et  ita  ooiri  partners  are  so  valuable  that  it  is  just 
posse  societatem  non  dubitatur,  ut  to  give  them  advantages  in  the  terms 
alter  pecuniam  conferati  alter  non  of  the  partnership.  There  can  be  no 
conferat  et  tamen  lucrum  inter  eos  doubt  that  a  partnership  may  be 
commune  sit,  quia  seepe  opera  all-  formed  on  the  terms  of  one  partner 
cujus  pro  pecunia  valet.  Et  adeo  contributing  money,  and  of  the  other 
contra  Quinti  Mucii  sententiam  ob-  not  contributing,  while  yet  the  profit 
tinuit,  ut  illud  quoque  constiterit,  is  common  to  both,  as  often  a  man's 
posse  convenire,  ut  quis  lucri  partem  labour  is  equivalent  to  money.  An 
ferat,  damno  non  teneatur,  quod  et  opinion,  therefore,  so  directly  oontranr 
ipsum  Servius  convenienter  sibi  to  that  of  Quintus  Mucins  has  prevaHed^ 
existimavit :  quod  tamen  ita  intellegi  that  it  is  admitted  that  by  special  agree- 
oportet,  ut,  si  in  aliqua  re  lucrum,  ment  a  partner  may  share  the  profit, 
in  aUqua  damnum  allatum  sit,  com-  and  yet  not  be  responsible  for  the  loss, 
pensatione  facta,  solum  quod  super-  as  Servius  consistently  held.  Thia 
est,  intellegatur  lucri  esse.  must  be  understood  as  meaning  that* 

if  there  is  profit  on  one  transaction 
and  loss  on  another,  the  accounts 
must  be  balanced,  and  only  the  net 
profit  be  reckoned  as  profit. 

Gai.  iii.  149;  D.  xviL  2.  30. 

A  partnership  in  which  one  partner  was  totally  exduded  from 
gain  was  void.  The  jurists  called  it  a  leonina  aocietas,  as  the 
other  partner  would  have  the  lion's  share.     (D.  xvii.  2.  29.  2.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  observe  that,  as  between 
the  partners  themselves,  any  one  who  acted  in  behalf  of  the  rest 
was  their  mandatary,  and,  beyond  acts  of  pure  administration  of 
their  affairs,  could  only  be  empowered  to  act  by  their  express 
desire  (mandatvm).  If  he  was  so  empowered,  he  had  an  action 
against  them  for  all  expenses  and  losses  he  incurred,  and  was  bound 
to  account  to  them  for  the  profits.  With  regard  to  third  persons, 
as  the  Roman  law,  strictly  speaking,  took  no  notice  of  any  one  who 
was  not  a  party  to  the  particular  contract,  they  could  not  sue,  or 
be  sued  by,  the  remaining  partners,  who  were  not  parties.    The 

Ereetor,  however,  allowed  the  remaining  partners  to  sue  if  they 
ad  no  other  means  of  protecting  their  interests  (D.  xiv.  3.  1,  2) ; 
and  the  stranger  to  sue,  if  the  partners  had  benefited  by  the  con- 
tract.   (D.  xvii.  2.  82.) 

8.  niud  ezpeditum  est,  si  in  una  3.  Of  course  if  the  share  on  one 
causa  pars  fuerit  expressa,  veluti  in  side  only  is  expressly  agreed  on,  as  on 
solo  luoro  vel  in  solo  damno,  in  the  side  of  profit  only,  or  on  that  of 
altera  vero  omissa :  in  eo  quoque,  loss  only,  the  same  share  is  to  be  con- 
quod  prsetermissum  est,  eandem  sidered  as  held  on  the  side  of  whicli 
partem  servari.  no  mention  is  made. 

Gai.  iii.  150. 

4.  Manet     autem     societas     eo  4.  A  partnership  continues  as  long 

usque,   donee    in  eodem    consensu  as  the  partners  continue  to  agree  that 

persevoraverint :  at  cum  aUquis  re-  it  shall  do  so ;  but  if  any  one  partner 

nuntiaverit    societati,    solvitur    so-  renounces  the  partnership,  then  the 

cietas.     Sed  plane  si  quis  callide  in  partnership  is  dissolved.    If,  however^ 

hoc  renuntiaverit  societati,  ut  ob-  he  makes    this  renunciation  with  a 
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yeniens  aliquod  lucrum  solus  habeat, 
vduti  si  totorum  bonoruxn  socius, 
cum  ab  aliquo  heres  asset  relictus, 
in  hoc  renuntiayerit  societati,  ut 
hereditatem  solus  lucrifaceret,  cogi- 
tur  hoc  lucrum  communicare:  si 
quid  yero  aliud  lucrifaceret,  quod 
non  captayerit,  ad  ipsum  solum 
pertinet:  ei  yero,  cui  renuntiatum 
est,  quidquid  omnino  post  renuntia- 
tarn  societatem  adquiritur,  soli  con- 
ceditur. 


secret  motive,  such  as  that  he  may 
alone  enjoy  a  gain  which  he  knows 
awaits  him  ;  as,  for  instance,  if  an  in- 
heritance has  been  left  to  a  member  of 
a  partnership  embracing  all  the  pro- 
perty of  each  of  the  partners,  ana  he 
renounces  the  partnership  to  enjoy 
alone  the  advantages  of  an  inheritance 
left  him ;  he  is  compelled  to  share  this 
source  of  gain  with  his  partners.  But 
if  he  gains  anything  without  such  pre- 
vious design,  he  ^done  profits  by  it : 
while  the  partner  who  has  received  his 
renunciation  alone  takes  all  that  is 
acquired  after  the  renunciation  of  the 
partnership  has  been  made. 

Gai.  iii.  161 ;  D.  xvii  2.  66.  3. 

The  contract  of  partnership  may  have  different  modifications. 
It  may  be  made  during  or  from  a  certain  time  or  conditionally. 
(D.  xvii.  2. 1.  pr.)  But  there  can  be  no  partnership  to  last  for  ever, 
as  no  one  can  be  forced  to  remain  a  partner  against  his  will.  (D. 
xvii.  2.  70.)  Any  partner  may  renounce,  ia  withdraw,  when  he 
pleases,  but  if  the  tmie  during  which  the  partnership  is  to  last  has 
been  fixed,  he  cannot  escape  liability  during  that  period,  and  even 
if  no  time  has  been  fixed  he  must  not  so  retire  as  to  force  on  a  dis- 
advantageous sale  of  partnership  property.    (D.  xvii.  2. 65. 5  and  6.) 

The  remaining  paragraphs  oi  tms  Title  treat  of  the  modes  in 
which  the  partnersmp  may  be  dissolved.  Ulpian,  enumerating  the 
causes  of  tne  dissolution  of  partnership,  says,  *  Sodetas  solvitur 
experaonia,  ex rebuSy  ex  voluntate,  ex  actione*.  (D.  xvii.  2. 63. 10.) 
Ex  personiSy  when  one  of  the  parties  is  dead  or  incapacitated,  as 
by  confiscation  (publicatio)  of  g^ds,  when  the  treasury  succeeds 
to  his  persona  (paragr.  7) ;  ex  rebua,  when  the  purpose  of  the  part- 
nership is  effected,  or  its  subject-matter  has  ceased  to  exist,  as  in 
the  case  of  cession  of  goods  (paragr.  8) ;  ex  voluntate,  when  one 

Sartner  renounces ;  and  ex  actione,  when  one  partner  compels  a 
issolution  of  partnership  by  action.     We  may  add  ex  tefmpore,  if 
the  partnership  was  only  temporary. 

6.  Solvitnr  adhuc  societas  etiam  6.  A  partnership  is  also  dissolved 

morte  socii,  quia  qui  societatem  by  the  death  of  a  partner,  as  he  who 
contrahit,  certam  personam  sibi  enters  into  a  partnership  chooses  a  par- 
elegit.  Sed  et  si  consensu  plurium  ticular  person  to  whom  he  binds  him- 
societas  coita  sit,  morte  unius  socii  sell  And  even  if  there  are  more  than 
solvitur,  etsi  plures  supersint,  nisi  two  partners,  the  death  of  any  one 
si  in  coeunda  societate  aUter  con-  dissolves  the  partnership  although 
venerit.  more  than  one  survive,  unless  on  the 

formation  of  the  partnership  it  has 
been  otherwise  agreed. 

Gai.  iii  162 ;  D.  zviL  2.  66.  9. 

Although,  in  forming  the  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a  partner,  the  rest  should  still  contmue 
partners,  or,  to  speak  more  accurately,  should  immediately  and 


376  LIB.  in.  TIT.  XXV. 

without  fresh  agreement  form  a  new  partnership,  yet  no  one  could 
validly  make  it  part  of  the  contract  that  his  heirs  should,  on  his 
death,  be  admitted  partners,  the  contract  being  personal.  There 
was  an  exception  made  to  this  rule  in  the  case  or  societcUes  vecti- 
galea.     (D.  xvii.  2.  69.  pr.) 

6.  Item  si  alicujas  rei  contraota         6.  If    the   partnership   has   been 
societas  sit  et  finis  negotio  impositus    formed  for  a  single  transaction,  when 
est,  finitur  societas.  the  transaction  is  completed,  the  part- 
nership is  ended. 

D.  xvii  2.  65.  10. 

7.  Publicatione  quoque  distrahi  7.  It  is  evident,  also,  that  a  part- 
societatem  manifestum  est,  scilicet  nership  is  dissolved  by  confiscation,  as 
si  universa  bona  socii  pubUcentnr :  if  all  tne  property  of  a  partner  is  con- 
nam  com  in  ejus  locimi  alios  sue-  fiscated ;  for  this  partner,  as  another 
cedit,  pro  mortuo  habetnr.  person  succeeds  into  his  place,  is  con- 
sidered dead. 

D.  xviL  2.  65.  12. 

8.  Item  si  quis  ex  sooiis,  mole  8.  So,  too,  if  one  of  the  partners, 
debiti  prsegravatus,  bonis  suis  ces-  borne  down  by  the  weight  of  his  debts, 
serit  et  ideo  propter  publica  aut  makes  a  cession  of  his  goods,  and  his 
propter  privata  debita  substantia  property  is  therefore  sold  to  satisfy  his 
ejus  veneat,  solvitur  societas.  Sed  debts,  public  or  private,  the  partner- 
hoc  casu  si  adhuc  consentiant  in  ship  is  dissolved.  But  in  this  case,  if 
societatem,  nova  videtur  incipere  the  parties  agree  still  to  continue  part- 
societas.  ners,  a  new  partnership  would  seem 

to  be  begun. 

Gai.  iiL  153, 154. 

The  persona  of  an  individual  might,  we  know,  bedestroyed  even 
in  his  hfetime  and  passed  on  to  a  successor,  as,  for  instance,  by 
the  maxima  and  media  capitis  deminutio,  and  by  the  publicatio 
or  confiscation  of  all  the  goods  of  the  deminutvus,  which  was  one  of 
their  consequences,  so  that  the  Jiacus  was  his  successor  (D.  xlviii. 
20.  1),  or  by  the  sale  of  his  property  in  the  mf^aa  either  for  the 
profit  of  the  treasury  in  the  case  of  criminals  (sectio  banorum,  the 
old  form  of  publicatio),  or  of  private  individuals  in  certain  cases 
of  insolvency  (em,ptio  bonorum,),  or  when  he  had  made  a  cesaio 
bonoruvi  under  the  lex  Julia,  (See  Tit.  12  of  this  Book.)  In 
the  time  of  Justinian  sales  in  one  mass  of  a  whole  patrimony  were 
obsolete,  and  therefore  confiscation  (publication  when  the  fiscua 
was  the  successor,  and  ceaaio  bonorum,  are  alone  mentioned  here ; 
the  latter,  however,  as  taking  away  the  fortune  of  the  partner,  and 
not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed  with 
the  partner  whose  goods  had  been  confiscated  or  ceded  to  creditors, 
if  the  other  partners  were  willing  to  enter  into  what  was  really  a 
new  partnership,  as  it  might  if  the  partner  had  lost  his  dvitas  by 
the  media  dem^inutio ;  for  partnership,  being  a  contract  of  the  iua 
gentium,  could  be  formed  with  a  stranger.  (Gai.  iii.  154.)  The 
minima  capitia  dem,inutio  did  not  cause  a  dissolution  of  the 
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partnership,  and  a  person  arrogated  or  emancipated  still  remained 
a  partner.  (D.  xvii.  2.  65.  11 ;  Posters  Oaius,  426.)  The 
arro^tor,  however,  did  not  become  a  partner,  as  a  new  partner 
could  not  be  introduced  without  the  consent  of  the  other& 
Sodetaa  quemadraodv/ra  ad  heredea  socii  nan  transit,  ita  nee 
ad  arrogatorem,  ne  alioquin  invitua  qwis  sodua  ejfficiatu/r  cui 
non  vult.    (D.  xvii.  2.  66. 11.) 

9.  Sooins  socio  ntrom  eo  nomine  9.  It  has  been  onestioned  whether 
tantxim  teneatur  pro  socio  actione,  one  partner  can  only  be  made  answer- 
si  quid  dolo  oommiserit,  sicnt  is,  qui  able  to  another  by  the  action  pro 
deponi  apud  se  passus  est,  an  etiam  socio,  if  he  has  been  guilty  of  malicions 
colpse,  id  est  desidifls  atque  neg-  wrong,  as  a  depositcu^  is,  or  whether* 
ligentisB  nomine,  (jusBsitmn  est :  also  for  a  faidt,  that  is,  for  careless- 
prsevalait  tamen,  etiam  cidpflB  no-  ness  and  negligence.  The  opinion  has 
mine  teneri  enm.  Culpa  autem  non  prevailed  that  he  is  also  answerable  for 
ad  ezactissimam  diligentiam  diri-  a  fault,  but  the  fault  is  not  to  be 
genda  est :  sufficit  enim  talem  dili-  measured  by  a  standard  of  the  most 
gentiam  in  communibus  rebus  perfect  carefulness  possible.  It  is 
adhibere  sooinm,  cnialem  suis  rebus  sufficient  that  he  should  be  as  careful 
adhibere  solet.  Nam  qui  parum  of  things  belonging  to  the  partnership 
diligentem  socium  sibi  adsumit  de  as  he  is  of  his  own  property.  For  he 
se  queri,  hoc  est  suee  id  impruden-  who  accepts  as  partner  a  person  of 
tisB  imputare  debet.  careless  habits,  has  only  himself  to 

blame,  that  is  must  set  it  down  to  the 
score  of  his  own  imprudence. 

D.  xvii  2.  72. 

Societasjua  quodammodo  fratemitatia  in  ae  hdbet.  (D.  xvii. 
2.  63.  pr.)    Hence,  while  each  partner  had,  if  sued,  an  allowance 
(termed  the  heneficiwnt  competentice)  made  for  him,  and  was  only        it; 
held  responsible  to  the  extent  of  his  means  (Bk.  iv.  Tit.  6.  38),  yet,         f 
on  the  other  hand,  if  he  was  condemned  in  an  action  j>ro  aodo,  he 
was  marked  with  infamy.     (D.  xviL  2.  63.  pr.,  1-3 ;  D.  iii.  2.  1.) 

The  action  pro  aodo  was  the  remedy  in  almost  every  case  that 
could  arise  between  partners.  It  was  employed,  for  instance,  to 
enforce  accounts,  to  get  compensation  for  losses,  and  to  dissolve 
the  partnership.  If  any  partner  was  gi^ty  of  a  delict  against  his 
partners,such  as  theft,  he  would  be  made  amenable  by  sudi  actions 
as  the  actio  fv/rti,  vi  bonorum  raptorv/m,  or  legia  AquilioSy  of 
which  we  read  in  the  Fourth  Book.  There  was  also  anotner  action 
incident  to  partnerships  called  the  actio  communi  dUvidundo, 
which  was  brought  to  procure  a  partition,  by  the  jvdex,  of  the 
common  property.    (D.  xvii.  2.  43;  Introd.  sec  103.) 


Tit.  XXVI.    DE  MANDATO. 

Mandatum  contrahitur  quinque  The  contract  of  mandate  is  formed 

modis,  sive  sua  tantum  gratia  aUquis  in  five  modes ;  according  as  a  manda- 

tibi  mandet,  siye  sua  et  tua,  sive  tor  gives  you  a  mandate  for  his  benefit 

aliena  tantum,  sive  sua  et  aliena,  only,  or  for  his  benefit  and  for  yours, 

sive  tua  et  aliena.    At  si  tua  tantum  or  for  the  benefit  of  a  third  person 

grratia  tibi  mandatum  sit,  superva*  only,  or  for  his  benefit  and  that  of  a 
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cnmn  est  mandatum  et  ob  id  Bulla  third  person,  or  for  yotir  benefit  and 
ez  eo  obligatio  nee  mandati  inter  that  of  a  ihird  person.  A  mandate 
yos  actio  nascitur.  made  for  your  benefit  only  is  aseleaa, 

and  does  not  produce  between  you  any 
obligation  or  action  mandatu 

D.  xvii.  1.  2.  pr. ;  Gai.  iii  166, 156. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who  uttered 
the  binding  words,  or  went  through  the  binding  formalities,  was 
the  only  legal  contractor ;  he  alone  could  sue  and  be  sued.  The 
law  would  not  take  notice  that  it  was  really  in  behalf  of  another 
that  he  made  the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be  per- 
suaded to  make  the  contract  in  his  own  name.  Honour  and  friend- 
ship would  then  effect  what  the  law  would  not  compel  This  friend 
would  give  up  all  that  he  gained  by  the  contract  to  the  person  at 
whose  request  he  entered  into  it.  The  promise  to  perform  this  act 
of  friendship  was  given,  in  the  old  times  of  Roman  manners,  with 
an  appropriate  formality.  The  person  really  interested  took  the 
friend  by  the  right  hand,  and  told  him  that  he  pl&ced  in  his  hand 
the  trust  he  was  anxious  to  have  discharged.  The  trust,  or  com- 
mission itself,  was  hence  called  mandatum  {manu  datum).  Plau- 
tus  thus  describes  the  ceremony  (Captiv.  ii.  3) : — 
Tynd.  Hcec  per  dexteram  tuam^  te  dextera  retinens  mxinu, 

Obsecro,  infidelior  mihi  ne  fua^^  quam,  ego  sum  tibi. 

Tu  hoc  age,  tu  m,ihi  herus  nunc  ea,  tupatronua,  tupaier ; 

Tibi  coTwmendo  spea  opeaque  meaa. 

Ph.  Mandasti  satia. 

The  execution  of  a  m,andatum  was  thus  a  discharge  of  an  oflSce 
of  friendship.  Originem  ex  ojffudo  atque  amidtia  trakit  (D.  xvii. 
1.  1 .  4.)  And  it  never  lost  the  traces  of  its  origin.  It  was  always 
necessarily  gratuitous :  the  m,andatarius,  i.e.  the  person  charged 
with  the  m,andatum.f  was  obliged  to  bestow  on  it  the  care  of  the 
most  diligent  paterfamilias  (C.  iv.  35.  13),  and  if  he  failed  to  dis- 
charge the  trust,  and  was  condemned  in  an  actio  mandati,  he  was 
stamped  with  infamy.     (D.  iii.  2.  1 ;  Introd.  sec  48.) 

When  the  introduction  of  the  praetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  be  enforced,  friends 
who  entered  into  such  an  agreement  were  obliged  to  discharge  their 
reciprocal  duties.  The  preetor,  by  the  actio  mandati  directa  given 
to  the  mandator,  compelled  the  mandatariua  to  account  for  all  he 
received,  and  to  pay  over  the  profits,  and,  by  the  actio  mandati 
contraria  given  to  the  mandata/riua,  compelled  the  mandator  (i,e. 
the  person  who  requested  the  favour)  to  reimburse,  with  interest, 
the  mandatarivs  for  all  expenses  incurred,  to  indemnify  him  for 
all  losses,  and  to  free  him  from  all  obligations  contracted  in  the 
execution  of  the  mandate.  It  is  in  this  sense  that  the  contracts  of 
mandatum  may  be  said  to  be  bilateral. 

The  praetorian  law  went  a  great  step  further,  by  allowing  the 
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mandator  to  bring  equitable  actions  against,  and  to  be  sued  by,  the 
third  party,  with  whom  the  mandatarivs  contracted.  First  as  to 
actions  brought  by  the  mandator.  Whatever  direct  actions  the 
mandatarivs  would  properly  have  brought  or  was  liable  to,  the 
mandator  was  allowed  to  bring  in  the  shape  of  optionee  utiles ; 
and  if  the  mandator  sued  or  intended  to  sue,  the  m,andatariu9 
could  not  sue.  As,  for  instance,  where  the  m,andata/rius  would 
have  brought  a  condictio,  or  an  oc^io  em/pti  or  venditi,  the  m^an- 
dator  was  allowed  to  bring  a  condictio  utilia,  or  an  actio  utilia 
empti  or  venditi.  (D.  xix.  1.  13.  25.)  In  the  case  of  a  special 
mandate,  these  actions  were  allowed  as  of  course ;  in  the  case  of 
a  general  mandate,  only  when  the  m,andator  had  no  other  way  of 
protecting  his  interests  (D.  xiv.  3.  2) :  a  mandate  being  termed 
special  when  one  man  charged  another  with  the  execution  of  one 
or  more  particular  things,  and  general  when  he  asked  him  to  repre- 
sent him  in  all  his  affairs. 

Secondly  as  to  actions  brought  against  the  mandator.  There 
were  some  acts,  of  a  solemn  character,  in  which  one  citizen  could 
at  no  time  of  Roman  law  act  for  another,  such  as  bringing  any  of 
the  legie  actionea,  mancipation,  making  testaments,  or  the  cretio 
or  aditio  of  an  inheritance.  (Bk.  ii.  Tit.  9.  6  note.)  Nor  did  the 
civil  law  ever  permit  any  one,  except  a  son  or  a  slave  (Tit.  28),  to 
contract  for  another  so  as  to  make  the  person  for  whom  he  con- 
tracted directly  responsible  or  directly  able  to  sue  on  the  obligation. 
But  the  praetorian  system  gradually  recognised  the  intervention  of 
an  agent.  A  cognitor^  i.e.  a  person  authorised  formally  to  conduct 
a  suit,  was  allowed  to  act  on  behalf  of  the  plaintiff  or  defendant, 
and  fully  represented  his  principal.  (See  Bk.  iv.  Tii  10.  pr.  note.) 
The  manager  of  a  shop  (inatitor)  and  the  captain  of  a  ship 
(magister  navia)  were  permitted  to  bind  their  employers  (Bk.  iv. 
Tit.  7.2),  and  by  an  extension  of  the  actions  appropriate  to  these 
cases,  Le.  by  allowing  a  utilia  actio  qvAisi  institona  (D,  xviL  1. 
10.  5),  the  praetor  made  all  employers  liable  for  acts  of  their 
agents  authorised  by  or  profitable  to  them,  and  allowed  actions 
to  be  brought  directly  against  the  employer  without  regard  to  the 
procurator  or  agent;  and  this  was  the  mode  in  which  the  mandator 
was  made  responsible.  The  praetor  also  gave  the  m,andator  the 
right  to  sue  directly  without  the  consent  of  the  agent  (D.  iii.  3. 
68) ;  a  right  not  given  by  the  actiones  institorice  and  exercitorial 
except  in  special  cases.  Thus,  ultimately,  obligations  were  ac- 
quired by  or  against  the  mandator  through  the  agent,  and  not 
for  him  by  the  agent. 

1.  MaDdantis  tantum  gratia  in-  1.  A  mandate    is   made    for   the 

tervenit  mandatum,  veluti  si  qnis  benefit  of  the  mandator  only;  if,  for 
tibi  mandet,  nt  negotia  ejus  gereres,  instance,  any  one  gives  you  a  mandate 
vel  ut  fundmn  ei  emeres,  vel  at  pro  to  transact  his  business,  to  buy  an 
eo  sponderes.  estate  for  him,  or  to  become  surety 

for  him. 

D.  xvii.  1.  2.  1. 
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This  is  the  usual  case  of  a  mandatum.  Justinian  employs 
here,  it  may  be  remarked,  the  word  sponderea,  although  sponaorea 
no  longer  existed.     (See  Tit.  20.) 


2.  Tua  et  mandantis,  veluti  si 
mandet  tibi,  ut  peciiniam  sub  usuris 
orederes  ei,  <|ui  in  rem  ipsius  mutu- 
aretur,  aut  si,  volente  te  agere  oum 
«o  ex  fidejoBsoria  causa,  mandet 
tibi,  ut  cum  reo  a^  periculo  man- 
<lantis,  yei  ut  ipsius  periculo  stipu- 
leris  ab  eo,  quern  tibi  deleget  in  id, 
quod  tibi  debuerat. 


2.  A  mandate  is  made  for  your 
benefit  and  that  of  the  mandator ;  if, 
for  instance,  he  giyes  a  mandate  to 
you  to  lend  money  at  interest  to  a 
person  who  borrows  it  for  the  purposes 
of  the  mandator :  or  if,  when  you  are 
about  to  sue  him  as  &  fidejussor jke  gives 
you  a  mandate  to  sue  the  princiiral  at 
his  risk,  or  to  stipulate  at  his  risk  for 
payment  of  somethinffowed  by  him  to 
you,  with  a  person  whom  he  appoints 
as  his  substitute. 

D.  xvii.  1.  2.  4;  D.  xviL  1.  45.  7,  8. 

Volente  te  agere  cwm  eo  ex  fidejuaaorid  cauaa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the  debtor 
or  the  fidejuaaoTy  but  not  both.  If  he  elected  to  sue  the  latter, 
the  fidejuaaor  might  give  him  a  mandatum  to  sue  the  debtor,  and 
then,  if  the  creditor  did  so,  the  fidejvuaaor  would  be  freed  from 
any  obligation  as  fidejuaaor^  but  would  be  bound  as  m,andator  \ 
and  thus  the  mandate  would  be  for  the  benefit  of  the  fidejuaaor^ 
because  he  would  be  sued  after  the  principal,  and  for  the  bene- 
iit  of  the  creditor,  because  he  could  sue  the  principal  first  and 
then  the  surety  in  his  quality  of  m/mdator^  whereas  he  could 
not  ordinarily  sue  both  the  principal  and  the  surety,  but  was 
obliged  to  make  his  choice  between  them,  as  the  litia  contea- 
tatio  in  the  action  he  first  brought  extinguished  the  obligation 
they  had  Jointly  made.  This  could  not  be  of  any  use  after  Jus- 
tinian had  decided  that  the  principal  debtor  should  be  sued  first, 
and  then,  if  there  was  any  deficiency,  the  fidejuaaor,  (See  Tit 
20.  4.) 

Abeo  quern  tibi  deleget.  The  debtor  points  out  to  the  creditor 
a  third  person  who  owes  the  debtor  a  sum  equal  to  his  debt  to  the 
^creditor,  and  asks  the  creditor  to  stipulate  with  this  third  person 
for  payment  of  the  amount  due  from  the  debtor.  If  the  third 
person  does  not  pay,  the  debtor  is  held  responsible  as  mandator. 
The  creditor  thus  benefits,  as  he  has  two  persons  to  sue,  and  the 
debtor  benefits,  because  he  employs  his  creditor  to  collect  a  debt 
due  to  him. 

3.  Aliena  tantum  causa  inter-  3.  A  mandate  is  made  for  the  bene- 
venit  mandatum,  veluti  si  tibi  man-  fit  of  a  third  person,  if,  for  example, 
det,  ut  Titii  negotia  gereres,  vel  ut  the  mandator  bids  you  manage  the 
Titio  fundum  emeres,  vel  ut  pro  affairs  of  Titius,  or  buy  an  estate  for 
Titio  sponderes.  Titius,  or  become  surety  for  Titius. 

D.  xviL  1.  2.  2. 

4.  Sua  et  aliena,  velnti  si  de  4.  A  mandate  is  made  for  the  bene- 
communibus  suis  et  Titii  negotiis  fit  of  the  mandator  and  of  a  third 
gerendis  tibi  mandet,  vel  ut  sibi  et    person,  if,  for  example,  the  mandator 


LIB.  ni.    TIT.  XXVL  381 

Titio  fandum  emeres,  vel  ut  pro  eo    giyes  you  a  mAndate  to  manage  afifaira 
et  Titio  sponderes.  oommon  to  himself  and  Titius,  or  to 

buy  an  estate  for  himself  and  Titius, 
or  to  become  surety  for  himself  and 
Titius. 

D.  xviL  1.  2.  3. 

5.  Tua  et  aliena,  veluti  si  tibi  5.  A  mandate  is  made  for  your 
mandet,  ut  Titio  sub  usuris  orederes.  benefit  and  for  that  of  a  third  person^ 
Quodsi  ut  sine  usuris  crederes,  aliena  if,  for  instance,  the  mandator  bids  you 
tantum  gratia  intercedit  mandatum.  to  lend  money  at  interest  to  Titius. 

Were  the  money  to  be  lent  without 
interest,  the  mandate  woidd  be  only 
for  the  benefit  of  a  third  person. 

D.  xvii.   1.  2.  5. 

6.  Tua  tantum  gratia  intervenit  6.  A  mandate  is  made  for  your 
mandatum,  veluti  si  tibi  mandet,  benefit  only,  if,  for  example,  the  man- 
ut  pecunias  tuas  potius  in-  emp-  dator  bids  you  invest  your  inoney  in 
tiones  pnediorum  colloces,  quam  the  purchase  of  land  rather  than  put 
feneres,  vel  ex  diverso  ut  feneres  it  out  to  interest,  or  conversely.  Such 
potius,  quam  in  emptiones  pnedi-  a  mandate  is  ra^er  a  piece  of  advice 
orum  coUoces.  Cujus  generis  man-  than  a  mandate,  and  consequentiy  is 
datum  magis  consilium  est  quam  not  obligatory,  as  no  one  is  bound  b^ 
mandatum  et  ob  id  non  est  obliga-  giving  advice,  although  it  be  not  judi- 
torium,  quia  nemo  ez  consilio  man-  cious,  as  each  mav  judge  for  himself 
dati  obligatur,  etiamsi  non  ezpediat  what  the  worth  of  the  advice  is.  If^ 
ei,  cui  dabitur,  cum  liberum  cuique  therefore,  you  have  a  sum  of  money 
sit  apud  se  ezplorare,  an  expediat  lying  idle  in  your  house,  and  any  one 
consilium.  Itaque  si  otiosam  pe-  advises  you  to  make  a  purchase  with 
cuniam  domi  te  nabentem  hortatus  it,  or  put  it  out  to  interest,  although 
fuerit  aliquis,  ut '  rem  aliquam  em-  it  may  not  be  advantageous  to  you  to 
eres  vel  cam  crederes,  q^uamvis  non  have  made  this  purchase,  or  to  have 
expedient  tibi  earn  enusse  vel  ere-  lent  your  money,  yet  your  adviser  ia 
didisse,  non  tamen  tibi  mandati  not  bound  by  an  action  mandati.  So 
tenetur.  Et  adeo  hsBO  ita  sunt,  ut  much  so,  that  it  has  been  questioned 
quffisitum  sit,  an  mandati  teneatur,  whether  a  person  is  bound  bv  thia 
qui  mandavit  tibi,  ut  Titio  pecuniam  action  who  has  given  you  a  manoate  ta 
fenerares :  sed  obtinuit  Sabini  sen-  lend  your  money  at  intereai  to  Titius. 
tentia,  obligatorium  esse  in  hoc  casu  But  the  opinion  of  Sabinus  baa  pre- 
mandatum,  quia  non  aliter  Titio  vailed,  that  such  a  mandate  is  obBga- 
credidisses,  quam  si  tibi  mandatum  tory,  as  you  would  not  have  lent  your 
esset.  money  to  Titius  unless  the  mandate 

had  been  given  to  you. 

Gai.  iii.  156;  D.  zviL  1.  2.  6. 

It  was  a  very  narrow  line  which  divided  the  expression  of  a 
mere  opinion  advising  another  person  to  do  a  thin^,  and  such  a 
request  to  him  to  do  it  as  involved  the  responsibilities  of  a  rriar^ 
datum.  Everythii^  depended  on  the  intention  of  the  {)arties. 
The  question  was,  (fid  the  person  who  expressed  the  opinion,  or 
made  the  reauest,  mean  to  say  that,  if  the  opinion  would  not  be 
adopted,  or  the  request  granted,  unless  he  made  himself  responsible 
for  the  consequences,  he  was  willing  to  become  responsible  ?  If 
he  did  mean  this,  he  was  treated  as  a  mandator. 

A  mxmdator  stood  in  this  and  similar  cases  almost  exactly 
in  the  place  of  a  fidejussor.  Neque  eni/m  multwm  refefrrs  pros- 
sems  quis  interrogatusfidejubeat,  a/a  absens  mandet.    (D.  xvii.  1. 
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32.)  Accordingly,  in  the  Digest  and  the  Code,  the  two  are  treated 
of  under  the  same  head,  dejulejuasoribua  et  mandatoribus.  For 
the  mandate  might  be  an  tnterceasio,  i.e.  a  mode  in  which  a  third 
party  steps  in  ^tween  two  others  as  a  surety  for  one  of  them, 
and  was  subject  to  the  general  rules  common  to  accessory  contracts* 
such  as  the  prohibition  of  the  senaiuacoTisultum  VeUeianuTn  with 
respect  to  women,  the  henefidwm  discu^sionis  under  Justinian, 
i.e.  that  the  principal  should  be  .sued  first,  the  htneficywm,  di- 
viaionia  under  Hadrian's  rescript,  i.e.  that  the  liabilities  of  co- 
sureties should  be  divided,  and,  to  some  extent,  the  beneficium 
cedendaru/ni  actionv/m,.     (See  Tit.  20.  4.) 

But  the  mandatwn,  being  a  distinct  and  not  an  accessory 
contract,  was,  in  some  points,  distin^ished  from  a  fideyusaio. 
1.  The  mandcUor  was  sometimes  considered  more  responsible  than 
the  fide}U88or.  If  a  minor  borrowed  money  under  a  guarantee,  and 
was  reatitutua  in  integrwm,  Ulpian  says  it  was  doubtful  whether 
the  loss  should  fall  on  the  creoitor  or  the  fidejuaaor;  but  he  is 
clear  it  ought  to  fall  on  the  mwndator  if  the  guarantee  was  given 
by  mandate,  not  hyfidejvsaio.  (D.  iv.  4.  13.  pr.)  2.  The  debtor 
and  the  fidejtbaaor  being  liable  for  the  same  deot,  the  Utia  eantea- 
tatio  in  a  suit  against  the  debtor  released  the  fidejuaaor;  but  this 
was  not  so  in  the  case  of  the  mandator,  wno  was  bound  by  a 
separate  contract.  Justinian  altered  the  law,  and  made  the  action 
against  the  fidejuaaor  survive,  thus,  as  he  says,  placing  him  in  the 
position  of  the  raandator,  (C.  viii.  41.  28^  3.  If  once  there 
was  a  Utia  conteatatio  in  a  suit  against  the  fidejuaaor ^  it  was  no 
longer  open  to  the  fidejuaaor  to  demand  that  the  actions  against 
the  debtor  and  the  oih&r  fidejuaaorea  should  be  ceded  to  him,  for 
the  Utia  conteatatio  had  extinguished  them  ;  but  neither  the  litis 
conteatatio  nor  judgment  against  the  debtor  affected  the  claim  of 
the  mandator  for  the  cession  of  actions.  (D.  xlvi  3.  96.  10.) 
4.  The  fidejuaaor  could  only  claim  that  the  actions  which  the 
creditor  actually  had  should  be  ceded  to  him  ;  but  the  Tnandaior 
was  altogether  released  if  the  creditor  had  abandoned  the  right  of 
bringing  any  action  he  could  have  brought,  because,  the  contracts 
being  distinct  and  the  creditor  bound  by  a  bilateral  contract  to. 
the  mandator,  if  he  had  not  fulfilled  his  duty,  the  m^andator  was 
free  from  his  obligation.     (D.  xlvi.  3.  95.  11.) 

7.  Ulud  quoque  mandatum  non  7.  A  mandate,  again,  is  not  obliga- 
est  obligatorium,  quod  contra  bonos  tory  which  is  contrary  to  honi  mares  ; 
mores  est,  velati  si  Titius  de  farto  as,  for  instance,  if  Titius  gives  you  a 
ant  damno  faciendo  ant  de  injuria  mandate  to  commit  a  theft,  or  do  a 
facienda  tibi  mandet  Licet  enim  harm  or  injury  ;  for  although  you  pay 
poenam  istius  facti  nomine  preesti-  the  penalty  of  what  you  may  do,  jou 
teris,  non  tamen  uUam  habes  ad-  have  not  in  such  a  case  an  action 
versus  Titium  actionem.  against  Titius. 

Gai.  iiL  167 ;  D.  xviL  1.  22.  6. 

8.  Is,  qui  ezsequitur  mandatum,  8.  A  mandatary  must  not  exceed 
non  debet  ezcedere  fines  mandatL  the  limits  of  the  mandate ;  for  instance, 
Ut  ecce  si  quis  usque  ad  centum    if  a  mandator  bids  you  buy  land  or 
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aureos  mandaverit  tibi,  ut  fundum  beoome  surety  for  Titius  up  to  the 

emeres  vel  ut  pro  Titio  sponderes,  amount  of  a  hundred  aureij  you  must 

neque  pluris  emere  debes  neque  in  not  exceed  this  sum  in  making  the 

amphorem     pecuniam     fidejubere;  purohase  or  becoming  surety ,  otherwise 

alioquin  non  habebis  cum  eo  man-  you  will  not  have  an  action  mandati; 

dati    actionem :    adeo    quidem,    ut  so  much  so,  that  Sabinus  and  Cassius 

8abino  et  Cassio  plaouerit,  etiam  thought  that  even  if  you  limited  your 

si  usque  ad  centum  aureos  cum  eo  action  to  a  hundred  aurei,  you  would 

agere  velis,  inutiliter  te  actumm.  bring  it  in  vain.    The  authors  of  the 

Diverse    sofaols  auctores  recte  te  opposite  school  think  that  you  may 

usque  ad  centum  aureos  aoturum  ngntly  bring  an  action  limited  to  a 

existimant  r    quae     sententia    sane  hundred  aurei^  and   this    opinion  is 

benignior   est      Quod    si   minoris  doubtless  the  more  gracious.    If  you 

emeris,  habebis  scUicet  cum  eo  ao-  lay  out  less  on  the  purchase,  you  can 

tionem,  quoniam  qui  mandat,  ut  sibi  certainly  bring  an  action  against  the 

centum  aureorum  fundus  emeretur,  mandator ;  for  a  person  who  fives  a 

is  utique   mandasse  intellegitur,  ut  mandate  that  an  estate  shall  be  bought 

minoris,  si  possit,  emeretur.  for  him  at  the  price  of  a  hundred  aureif 

is  understood  to  mean  that  it  should 
be  bought  for  less  if  possible. 

Gal  iii.  161 ;  D.  zvii  1.  3.  2 ;  D.  xviL  L  4.  5. 

Qui  exceasit,  alivd  quid  facere  videtur.  (D.  xvii.  1.  6.)  Sa- 
binus, in  giving  the  opinion  mentioned  in  the  text,  insisted  very 
rigorously  on  me  effect  of  the  thing  done  being  alivd  quid, 

9.  Becte  quoque  mandatum  con-  9.  The  mandate,  although  validly 
tractum,  si,  dum  adhuc  Integra  res  formed,  is  extinguished,  if  it  is  revoked 
sit,  revocatum  fuerit,  evanescit.            before  it  is  begun  to  be  executed. 

Gal  iii.  169. 

The  power  of  revoking  the  mandate,  if  the  revocation  did  not 
harm  the  mandatariv^f  and  if  the  matter  was  still  res  integra^ 
gives  a  peculiar  feature  to  this  contract.  The  contract  was  formed, 
and  yet  it  was  not  certain  to  come  into  operation. 

10.  Item  si  adhuo  integro  man-  10.  A  mandate  is  also  extinguished, 
dato  mors  alterutrius  interveniat,  id  if,  before  it  is  begun  to  be  executed, 
est  vel  ejus,  qui  mandaverit,  vel  the  mandator  or  mandatary  dies.  But 
ejus,  qui  mandatum  susceperit,  motives  of  convenience  have  given  rise 
solvitur  mandatum.  Sed  utiUtatis  to  the  decision,  that  if,  after  the  death 
causa  receptum  est,  si  mortuo  eo,  of  the  mandator,  you,  in  ignorance  of 
qui  tibi  mandaverit,  tu  ignorans,  his  decease,  execute  the  mandate,  you 
eum  decessisse,  exsecutus  f  ueras  may  bring  an  action  mandati ;  other- 
mandatum,  posse  te  agere  mandati  wise  you  would  be  prejudiced  by  what 
actione :  alioquin  justa  et  probabilis  was  allowable  and  natural  ignorance, 
ignorantia  damnum  tibi  afferat.  Et  Similarly  it  has  been  decided  that,  if 
huic  simile  est,  quod  placuit,  si  debi-  debtors  make  a  payment  to  the  steward 
tores  manumisso  dispensatore  Titii  of  Titius,  after  he  has  been  en- 
per  ignorantiam  liberto  solverint,  franchised,  in  iffnorance  of  his  en- 
liberari  eos :  oum  alioquin  stricta  franchisement,  they  are  freed  from 
juris  ratione  non  possent  liberari,  their  obligation,  although,  in  strict 
Quia  alii  solvissent,  quamoui  solvere  law,  they  could  not  be  freed,  as  they 
debuerint.  have  made  the  payment  to  a  person 

other  than  him  to  whom  they  ought  to 
have  made  it. 

Gai.  iii  160;  D.  xviL  1.  28.  pr. 
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Manumiaao.  •  It  would  be  the  same  if  the  slave  had  not  been 
enfranchised,  but  had  been  sold,  or  had  his  office  of  dispeiMator 
taken  from  him  without  the  knowledge  of  the  debtors.  (D.  zlvL 
3.  51.) 

11.  Mandatnm  non  suscipere  11.  Every  one  is  free  to  refuse  ac- 
liberum  est :  susceptum  autem  con-  cepting  a  mandate,  but  if  it  is  onoe 
summandnm  aut  quam  primum  re-  accepted,  it  must  be  executed,  or  else 
nimtiandum  est,  ut  aut  per  semet  renounc^  with  all  despatch  so  as  to 
ipsum  aut  per  alium  eandem  rem  permit  the  mandator  carrying  out  his 
mandator  ezsequatur.  Nam  nisi  ita  purpose  himself  or  through  another. 
renuntiatur,  ut  integra  causa  man-  For,  imless  the  renunciation  is  made  so 
datori  reservetur  eandem  rem  ex-  that  the  mandator  is  still  in  a  position 
plicandi,  nihilo  minus  mandati  actio  to  do  this,  an  action  mandUUi  may  be 
locum  habet,  nisi  si  justa  causa  brought  in  spite  of  the  renunciation 
intercessit  aut  non  renuntiandi  aut  of  the  mandatary,  unless  some  good 
intempestive  renuntiandi.  reason  has  prevented  him  making  the 

renunciation,  or  making  it  within  a 
proper  time. 

,D.  xviL  L  22.  11. 

Nisi  ai  juata  cauaa.  For  example,  a  sudden  and  serious  illnees, 
a  deadly  enmity  springing  up  between  the  mandator  and  the  man- 
datariua,  or  the  insolvency  of  the  former.  (D.  xvii.  1.  23-25.) 
In  the  execution  of  the  mandate  the  mandata/riua  was  bound  to 
use  the  diligence  of  a  bonua  paterfaTniliaa.     (Tit  27.  1.) 

12.  Mandatum  et  in  diem  differri  12.  A  mandate  may  be  made  to 
et  sub  condicione  fieri  potest.               take  effect  from  a  particular  time,  or 

may  be  made  conditionally. 

D.  xvii.  1.  1.  3. 

13.  In  Bumma  sciendum  est,  13.  Lastly,  it  may  be  observed, 
mandatum,  nisi  gratuitum  sit,  in  that  unless  a  mandate  is  gratuitous, 
aliam  formam  negotii  cadere :  nam  it  will  take  the  form  of  some  other 
mercede  constituta,  incipit  locatio  contract ;  for,  if  a  consideration  is  fixed 
et  conductio  esse.  Et  ut  generali-  on,  it  is  a  contract  of  letting  on  hire, 
ter  dixerimus:  quibus  casibus,  sine  And  generally  we  may  say,  that  in 
mercede  suscepto  officio,  mandati  every  case  in  which,  whenever,  the 
aut  deposit!  contrahitur  negotium,  duty  being  undertaken  without  pay, 
his  casibus,  interveniente  mercede,  there  is  a  contract  of  mandate  or  de- 
locatio  et  conductio  contrahi  intel*  posit,  in  every  such  case,  if  pay  is 
legitur.  Et  ideo  si  fulloni  polienda  received,  the  contract  is  one  of  letting 
curandave  vestimenta  dederis  aut  to  hire.  If,  therefore,  a  person  gives 
sarcinatori  sarcienda,  nulla  mercede  his  clothes  to  a  fuller  to  oe  scoured  or 
constituta  neque  promissa,  mandati  cleaned,  or  to  a  tailor  to  be  mended, 
competit  actio.  without  any  pay  being  agreed  on  or 

promised,  an  action  mancuUi  may  be 
brought 

Gal  ii.  162 ;  D.  xvii.  1.  1.  4. 

Although  the  execution  of  the  mandatwm  was  necessarily  gra- 
tuitous, yet,  without  making  the  contract  a  locatio  coTiductiOy  a 
mandator  mi^ht  offer  a  reward  to  the  mandata/riua,  not  exactly 
in  payment  or,  but  in  gratitude  for,  his  services.  Such  a  recom- 
pense was  called  honorariv/m,  or  sometimes  aala/riwmy  a  term  that 
was  especially  applied  to  the  recompense  offered  to  those  who  ex- 
ercised the  liberal  professions,  such  as  philosophers,  rhetoricians, 
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physicians,  advocates,  &c.  These  honoraria  could  not  be  made  the 
subject  of  an  action ;  but  the  magistrate,  praetor,  or  prseses  of  the 
province  pronounced  extra  ordinera  (see  Introd.  sea  108)  whether 
they  were  due  and  what  was  the  proper  amount.     (D.  1.  13.  1.) 


Tit.  xxvn    DE  OBLIQATIONIBUS  QUASI  EX 

CONTRACTU. 


Post  genera  contractuum  enum- 
erata  dispiciamus  etiam  de  his  obli- 
gationibus,  qu»  non  proprie  qtddem 
ex  contraotu  nasoi  intelleguntar, 
sed  tamen,  qtda  non  ex  maleficio 
substantiam  oapiunt,  quasi  ex  con- 
tractu nasci  videntur. 


Having  enumerated  the  different 
kinds  of  contracts,  let  us  treat  of  those 
obligations  which  do  not  spring,  pro- 
perly speaking,  from  a  contract,  but 
ye%  as  they  do  not  take  their  origin 
from  a  delict,  seem  to  arise,  as  it  were, 
from  a  contract. 


If  obligations  were  to  be  considered  as  always  arising  either  ex 
contractu  or  ex  delicto,  one  man  could  only  be  bound  to  another  in 
one  of  two  ways :  either  by  a  mutual  exercise  of  will  he  had  entered 
into  an  agreement  with  him,  or  he  had  done  him  some  injury  which 
he  ought  to  repair.  But  there  were  many  instances  in  which  justice 
required  that  he  should  be  considered  bound,  where  no  contract  had 
been  made,  and  where  nothing  to  which  the  law  gave  the  technical 
term  of  delictum  had  been  committed.  Such  cases,  however,  if 
separately  examined,  would  approach  either  to  an  obligatio  ex 
contractu  or  to  one  ex  delicto.  If  it  more  nearly  resembled  the 
former,  the  binding  tie  was  called  an  obUgcUio  quam  ex  contractu ; 
if  the  latter,  it  was  called  an  obligatio  qua»i  ex  delicto.  (See  Introd. 
sec.  87,  88.) 

The  leading  distinction  between  oblirations  ex  contractu  and 
those  quam  ex  contractu  is,  that  in  the  K>rmer  one  person  chooses 
to  bind  himself  to  another,  in  the  latter  he  is  placed  in  such  cir- 
cumstances that  he  is  thereby  bound  to  another.  To  take,  for 
instance,  the  examples  given  in  the  Title :  if  I  take  upon  me  the 
management  of  my  neighbour's  affairs,  become  tutor,  have  things 
in  common  with  others  who  are  not  my  partners,  accept  an  in-, 
heritance,  or  receive  money  not  due  to  me,  the  mere  fact  of  my  so 
conducting  myself  imposes  upon  me  certain  duties  which  the  law 
will  force  me  to  fulfil.  Of  course,  if  I  make  an  express  agreement 
in  any  of  these  cases,  I  am  then  bound  by  the  agreement,  and  not 
by  the  circumstances  of  my  position.  It  is  only  in  the  absence  of 
any  agreement  that  I  am  bound  by  an  obligaiio  qua^  ex  contractu. 
An  obligatio  quasi  ex  contractu  does  not  rest  on  any  contract  at 
all ;  it  rests  on  a  fact  or  event,  but  there  is  an  analogy  between  a 
contract  and  the  kind  of  fact  or  events  which  give  rise  to  an  obli- 
gatio quasi  ex  contractu,  for  they  both  create  rights  in  peraon^a/m, 
(See  Austin,  Jv/riaprudence  (ed.  1869),  p.  944.)  The  instances  of 
obligations  quasi  ex  contractu  which  loUow  are  only  meant  as 
examples,  not  as  an  exhaustive  list. 


o  ^ 
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1.  Igitur  cam  quia  absentis  ne  1.  Thus,  if  a  person  has  managed 

gotia  gesserit,  nltro  citroque  inter  the  afiEiEdrs  of  another  in  hia  absence^ 
eo8  nascuntur  actiones,  qusB  appel-  they  have  reoiprocally  aotiona  neffoti- 
lantur  negotiorom  gestorum  :  sed  orum  gestorum,  the  action  belonging  to 
domino  qoidem  rei  gestsB  adversns  the  owner  against  him  who  has  managed 
eiun,  qui  gessit,  directa  competit  his  afiiairs  being  an  actio  directed  and 
actio,  negotiorum  autem  gestori  con-  the  action  given  to  this  person  against 
traria.  Quas  ex  nuUo  contractu  the  owner  being  an  actio  corUraricL  It 
proprienascimanifestumestiquippe  is  evident  that  these  actions  cannot 
ita  nascuntur  istee  actiones,  si  sine  properly  be  said  to  arise  from  a  oon- 
mandato  quisque  aiienis  negotiis  tract,  for  they  arise  only  when  one 
gerendis  se  obtulerit :  ex  qua  causa  person  has,  without  receiving  a  man- 
ii,  quorum  negotia  gesta  fuerint,  aate,  taken  upon  himself  the  manage- 
etiam  ignorantes  obUgantur.  Idque  ment  of  the  affoirs  of  another,  and 
utilitatis  causa  receptum  est,  ne  consequently  those  whose  affiurs  are 
absentium,  qui  subita  festinatione  thus  managed  are  bound  bv  an  oblig^ 
coacti,  nulli  demandata  negotiorum  tion,  even  without  their  knowing  it. 
suorum  administratione,  peregre  It  is  from  motives  of  convenience  that 
prof ecti  essent,  desererentur  ne-  this  has  been  admitted,  to  prevent  the 
gotia :  ausB  sane  nemo  curaturus  entire  neglect  of  the  afbirs  of  absent 
esset,  side eo,  quodquisimpendisset,  persons,  who  may  be  forced  to  depart 
nullam  habiturus  esset  actionem,  in  haste,  without  having  entrusted  the 
Sicut  autem  is,  qui  utiliter  gesserit  management  to  anyone;  and  certainly 
negotia,  habet  oDligatrmi  dominum  no  one  would  pay  any  attention  to  their 
negotiorum,  ita  et  contra  iste  quo-  affairs,  unless  he  could  recover  by  action 
que  tenetur,  ut  administrationis  rsb-  any  expenses  he  might  be  put  to.  On 
tionem  reddat.  Quo  casu  ad  exactis-  the  other  hand,  just  as  he  who  has  ad- 
simam  quisque  diligentiam  coim>el-  vantageously  managed  the  affidrs  of 
litur  reddere  rationem :  nee  sumcit  anotiber  msLkes  this  person  liable  to 
talem  diligentiam  adhibere,  ^ualem  him  by  an  obligation,  so  he  himself  is 
suis  rebus  adhibere  soleret,  si  modo  bound  to  render  an  account  of  his 
alius  diligentior  commodius  admin-  management.  And  the  standard  which 
istraturus  esset  negotia.  he  is  bound  to  observe  in  rendering 

an  account,  is  that  of  the  most  exact 
diligence,  nor  is  it  sufficient  that  he 
should  use  such  diligence  as  he  em- 
ploys in  the  management  of  his  own 
affairs,  that  is,  if  it  is  possible  that  a 
person  of  greater  diligence  would  be 
likely  to  manage  the  affairs  of  the 
absent  person  better. 

D.  iii.  6.  2  ;  D.  xUv.  7.  5.  pr. ;  C.  ii.  18.  20. 

Etiavi  ignorantes.  If  the  owners  had  known  of  the  part  taken 
in  the  management  of  their  affairs,  there  would  have  been  a  man- 
datum  taciturn. 


2.  Tutores  quoque,  qui  tutelffi 
judicio  tenentur,  non  proprie  ex  con- 
tractu obligati  intelleguntur  (nullum 
enim  negotium  inter  tutorem  et  pu- 
pillum  contrahitur) :  sed  quia  sane 
non  ex  maleficio  tenentur,  quasi  ex 
contractu  teneri  videntur.  Et  hoc 
autem  casu  mutuse  sunt  actiones : 
non  tantum  enim  pupillus  cum  tutore 
habet  tutelee  actionem,  sed  et  ex 
contrario  tutor  cum  pupillo  habet 
contrariam  tutebe,  si  vel  impendent 
aUquid  in  rem  pupilli  vel  pro  eo 


2.  Tutors,  again,  who  are  liable  to 
the  action  tutelas,  are  not,  properly 
speaking,  bound  by  a  contract,  for 
there  is  no  contract  made  between  the 
tutor  and  the  pupil ;  but  as  they  are 
certainly  not  bound  by  a  delict,  they 
seem  to  be  bound  quasi  ex  contractu. 
In  this  case,  too,  there  are  reciprocal 
actions,  for  not  only  has  the  pupil  an 
action  tutelm  against  the  tutor,  but,  in 
his  turn,  the  tutor  has  an  acHo  con- 
traria  tutelx  against  the  pupil,  if  ha 
has  incurred  any  expenses  in  maaaging 
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fuerit  obligatus  aut  rem  snam  oredi-    the  pupil's  property,  or  has  entered 
tori  ejus  obligaverit  into  an  obligation  for  him,  or  given  his 

own  property  as  security  to  the  pupil's 

creditors. 

D.  xliv.  7.  5.  1. 

We  should  add  here  the  corresponding  case  of  the  curator. 
His  negotiorv/m  gestio  did  not  give  rise  to  a  special  action,  but 
to  the  actio  negotiorum  gestorwra  contrcuria,  of  which  he  could 
avail  himself  to  reimburse  himself  for  all  reasonable  expensea 
(D.  iii.  6.  3.  5 ;  D.  xxvii.  3.  4.  3.) 

Quasi  ex  contractu  teneri  videntv/r.  The  exact  translation 
would  be  '  seem  to  be  bound  by  a  tie  analogous  to  that  by  which 
persons  are  bound  under  contracts';  but  as  this  is  too  long  a 
phrase  to  repeat  every  time  the  words  quasi  ex  contractu  occur, 
the  Latin  has  been  retained  in  the  translation. 

3.  Item  si  inter  aliquos  com-  3.  So,  again,  if  a  thing  is  common 
munis  sit  res  sine  societate,  veluti  to  two  or  more  persons,  without  there 
quod  pariter  eis  legata  donatave  being  any  partnership  between  them, 
esset,  et  alter  eorum  alteri  ideo  as,  for  instance,  if  they  have  received 
teneatur  communi  dividundo  judi-  a  joint  legacy  "or  gift,  and  one  of  them 
cio,  quod  solus  fructus  ex  ea  re  per-  is  liable  to  the  other  by  an  action  com- 
ceperit,  aut  quod  socius  ejus  in  eam  muni  dividundo^  because  he  alone  has 
rem  necessarias  impensas  fecerit :  enjoyed  the  fruits  of  the  thing,  or  be- 
non  intellegitur  proprie  ex  contractu  cause  the  other  party  has  incurred 
obUgatus  esse,  quippe  nihil  inter  se  expenses  necessary  for  the  thing,  he 
contraxerunt :  sed  quia  non  ex  male-  cannot  be  properly  said  to  be  bound  by 
ficio  tenetur,  quasi  ex  contractu  a  contract,  for  no  contract  has  been 
teneri  videtur.  made  ;  but  as  he  is  not  boimd  by  a  de- 
lict, he  is  said  to  be  bound  quoH  ex 
contractu. 

D.  xviL  2.  31,  34. 

Necessarias  impensas.  Useful  expenses,  and  not  merely  neces- 
sary ones,  could  be  recovered.     (D.  x.  3.  11.) 

4.  Idem  juris  est  de  eo,  qui  4.  It  is  the  same  with  regard  to  a 
coheredi  suo  familiee  erciscimdee  ju-  person  who  is  boimd  to  his  co-heir 
dicio  ex  his  causis  obUgatus  est.           imder   similar    circumstances    by  an 

action  familiss  erciscundx. 

D.  xvii.  2.  34. 

The  actio  fa/milice  erciscundce  was  that  by  which  any  one  heres 
applied  to  the  judge  to  make  a  fair  division  of  the  inheritance. 
(See  Introd.  sec.  103.) 

6.  Heres  quoque  legatorum  no-  5.  The  heir,  too,  is  not,  properly 

mine  non  proprie  ex  contractu  obli-  speaking,  bound  in  regard  to  legacies 

gatus  intellegitur ;  neque  enim  cum  by  a  contract,  for  the  legatee  cannot 

herede  neque  cum  defuncto  ullum  be  properly  said  to  have  made  a  con- 

negotium  legatarius  gessisse  proprie  tract  with  the  heir  or  with  the  de- 

dici  potest :  sed  quia  ex  malencio  ceased ;  but,  as  the  heir  is  not  bound 

non  est  obligatus  heres,  quad  ex  by  a  delict,  he  is  considered  to  be 

contractu  debere  intellegitur.  bound  quasi  ex  contractu, 

D.  xliv.  7.  6.  2. 
The  circumstance  of  accepting  the  inheritance  im^^<Q^dcs<c^.\k>L^ 
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heir  the  obligation  of  carrying  out  the  testator's  wishes,  and  this  he 
was  compelled  to  do  by  the  actio  ex  testamento.  If  a  particular 
thing  was  ^ven  as  a  legacy,  so  that  the  legatee  could  bring  a 
vindicatio/ne  might  exercise  his  choice  between  the  personal  and 
the  real  action. 

6.  Item  is,  cui  qois  per  errorem  6.  A  person  to  whom  money  not 

non  debitum  solvit,  qnasi  ex  con-  due  has  been  paid  bj  mistake,  is  bound 

tractu  debere  videtur.    Adeo  enim  qwisi  ex  contractu.    For  so  far  is  he 

non    intellegitur    proprie    ez    con-  from  being  bound  by  a  contract,  tiiat, 

tractu    obligatus,    ut,   si  oertiorem  to  reason  strictly,  we  may  say,  as  we 

rationem  sequamur,  magis,  ut  supra  have  said  before,  that  he  is  bound 

diximus,  ez  distractu  quam  ex  con-  rather  by  the  dissolution  than  by  the 

tractu  possit  dici    obligatus    esse:  formation  of  a  contract     for  a  pay- 

nam  qui  solvendi  animo  pecuniam  ment  is  generally  made  to  dissolve,  not 

dat,  in  hoc  dare  videtur,   ut  dis-  to  form,  a  contract    and  yet  he  who 

trs^at  potius  negotium  quam  con-  receives  it  in  the  case  we  have  men- 

trahat.     Sed  tamen  proinde  is,  qui  tioned  is  bound  exactly  as  if  it  had 

accepit,  obligatur,  ac  si  mutuum  Oli  been  given  him  as  a  mutuum,  and  is 

daretur,  et  ideo  condictione  tenetur.  therefore  liable  to  a  condictio, 

D.  xliv.  7.  6.  a 

If  a  person  knowingly  made  a  payment  not  due,  he  could  not 
tecover  what  he  paid,  as  the  payment  was  treated  as  a  gift  (D. 
1.  17.  53) ;  nor  could  he,  if  he  paid  what  was  due  by  a  natural, 
though  not  by  a  legal,  obligation,  or  if  he  paid  sooner  than  he 
need  have  done  what  he  must  pay  at  a  certain  date ;  but  he  could 
recover  if  he  paid,  under  a  conditional  undertaking,  before  the  event 
had  happened.  (D.  xii.  6.  64.)  Whether  the  error  which  would 
permit  him  to  recover  might  be  one  arising  from  ignorance  not 
only  of  fact  but  of  law,  is  uncertain.  We  find  on  the  one  hand 
such  statements  as  Juris  ignorantia  auum  petentibus  non  nocet 
(D.  xxii  6.  7),  and  on  the  other  such  as  Regula  eat  juris  quidem 
ignorantiam  cv/ique  nocere,     (D.  xxii.  6.  9 ;  C.  i.  18.) 

The  word  'pay/  *  solve,*  must  be  taken  in  a  much  more  ex- 
tended sense  than  the  payment  of  money.  It  must  be  considered 
as  including  anything  given  to  or  done  for  another. 

It  is  here  said  that  the  person  who  receives  what  is  not  due  is 
bound  not  merely  quasi  ex  contractu,  but  as  if  he  had  been  bound 
by  a  particular  contract,  viz.  mutuv/m.  So  the  persons  interfering 
in  the  affairs  of  another,  the  tutor  and  the  curator,  are  bound  as  if 
by  a  mandate,  and  the  persons  mentioned  in  paragr.  3  and  4  as  if 
they  were  bound  by  the  particular  contract  of  societas. 

The  remedy  of  the  person  who  had  paid  by  mistake  was  termed 
condictio  indebiti,  and  if  the  thing  paid  or  given  over  was  money, 
or  anything  of  which  an  equal  quantity  could  be  given  in  return, 
the  action  was  precisely  like  the  condictio  certi  protecting  a  mu- 
tuum.  (See  Tit.  13.  2.  note  7.)  But  if  it  was  not  of  this  nature, 
if,  for  example,  a  freedman,  bound  to  render  some  services  to  his 
patron,  had  by  mistake  rendered  other  services,  he  could  recover 
the  value  of  the  services  rendered,  and  this  was  an  uncertain 
amount.     This  does  not  resemble  the  position  of  a  person  recover- 
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ing  a  rautuuTn.  (D.  xii.  6.  26.  12.)  The  non-liability  of  a  pupil 
to  repay  what  he  had  received  without  being  due  to  him  has  been 
noticed  in  Tit.  14.  1. 

7.  Ex  quibusdam  tamen  causis  7.  In  some  cases,  however,  money 

repeti  non  potest,  quod  per  errorem  paid  by  mistake  cannot  be  recovered, 

non  debitum  solntum  oL    Namque  The  ancients  have  decided  that  this  is 

definivenmt     veteres,    ex     quibus  so  in  oases  in  which  the  amount  re- 

causis  infitiando  lis  crescit,  ex  his  covered  is  increased  if  the  liability  is 

causis  non  debitum  solutum  repeti  denied ;   as,  for  instance,  in  actions 

non  posse,  veluti  ex  lege  Aquilia,  brought  under  the  lex  Aquilia,  or  with 

item  ex  legato.  Quod  veteres  quidem  respect' to  a  legacy.    The  rule  was 

in  his  legatis  locum  habere  voluer-  only  applied  by  the  ancients,  in  the 

unt,  quee  certa  constituta  per  dam-  case  of  legacies  where  specific  things 

nationem  cuicumque  fuerunt  legata :  were  given  per  da/mnationem.    But 

nostra  autem  constitutio  cum  imam  our  constitution,  which  has  placed  all 

naturam  omnibus  legatis  et   fidei-  legacies  and  )ideicommw«a  on  the  same 

commissis  indulsit,  hujusmodi  au^-  footing,  has  decided  that  this  increase 

mentum  in  omnibus  legatis  et  fidei-  should  be  extended  to  all  legacies  and 

commissis  extendi  voluit :  sed  non  fideicommissa.    It  has  not,  however, 

omnibus  legatariis  prssbuit,  sed  tan-  given  it  in  behalf  of  all  legatees,  but 

tummodo  in  his  legatis  et  fideicom-  only  in  the  case  of  legacies  and  fidei- 

missis,   qu8B    sacrosanctis    ecclesiis  commissa  left  to  holy  chiurches  and 

ceterisque  venerabilibus  locis,  quae  other  venerable  places  held  in  honour 

reUgionis  vel  pietatis  intuitu  hon-  from    feelings    of  religion    or  piety ; 

orificantur,  derelicta  sunt,  qusB  si  such  legacies,  although  paid  when  not 

indebita  solvantiu*,  non  repetimtur.  due,  cannot  be  recovered. 

Gal  ii  283,  and  iv.  9, 171 ;  C.  iv.  6.  4;  C.  L  2.  23. 

This  penalty,  first  exacted  from  those  who  denied  that  a  judg- 
ment pronounced  against  them  had  been  pronounced,  was  extended 
to  cases  of  refusing  to  pay  legacies  given  per  da/mnationem,  to 
cases  under  the  lex  Aquilia  (Bk.  iv.  Tit.  3),  and  to  many  other 
cases.     (Bk.  iv.  Tit.  6.  19,  23.) 

In  all  cases  where  by  denying  his  liability  the  person  liable 
might  have  an  increased  amount  ultimately  recovered  against  him, 
it  was  considered  that  paying  the  thing  for  which  he  was,  or  for 
which  he  thought  himself,  liable,  was  but  a  mode  of  escaping  from 

faying  a  penalty,  and  that  it  was  paid  in  order  to  attain  security, 
f ,  therefore,  it  was  discovered  that  the  thinff  need  not  have  been 
paid,  yet,  as  the  person  who  paid  it  had  paid  it  to  purchase  secu- 
rity, he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in  the 
Code,  but  we  have  provisions  in  the  Code  bearing  on  the  subject. 
(See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerabilibus  lods.  Such ,  for  instance,  as  monasteries, 
asylums  for  strangers,  orphans,  the  aged,  &c    (C.  i.  2.  23.) 
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Tit.  XXVIII.    PER  QUAS  PERSONAS  NOBIS 
OBLIGATIO  ADQUIRITUK. 

ExpositiBgeneribusobligationmn,  After   having   gone    through   the 

quee  ex  contractu  vel  quasi  ex  con-  different  kinds  of  obUgaiions  which 

tractu  nascuntur,  admonendi  sumns,  arise  from  a  contract,  or  arise  quaai  ex 

adquiri  vobis  non  solum  per  vosmet  contractu^  we  may  observe  that  yon 

ipsos,  sed  etiam  per  eas  quoque  per-  may  acquire  an  obhgation,  not  only 

sonas,  qusB  in  vestra  potestate  sunt,  by  yourselves,  but 'also  by  those  who 

veluti  per  servos  vestros  et  filios :  are  in  your  power,  as  your  slaves  or 

ut  tamen,  quod  per  servos  quidem  children.     But  there  is  this  distinc* 

vobis    adquiritur,    totum    vestrum  tion  in  acquiring  by  slaves  or  by  chil- 

fiat,  quod  autem  per  liberos,  ^uos  dren,  that  what  is  acquired  for  you 

in  potestate  habetis,  ex  obligatione  by  your  slaves  is  entirely  yours,  wnile 

fuerit    adquisitum,    hoc    dividatur  that  which  has  been  acquired  by  an 

secundum  imaginem  rerum  proprie-  obligation  through  children  in  your 

tatis    et  ususfructus,  quam  nostra  power  is  divided  as  to  the  ownership 

discrevit  constitutio :    ut,  quod  ab  and  usufruct  according  to  the  scheme 

actione  commodum  |>erveniat,  hujus  as  to  the  ownership  and  usufruct  of 

usumfructum  quidem  habeat  pater,  things  laid  down  in  our  constitution, 

proprietas  autcon  fiUo  servetur,  sci-  Thus,  of  all  that  is  gained  by  an  ao- 

ucet  patre  actionem  movente  secun-  tion,  the  father  will  have  the  usufruct, 

dum  novellflB  nostrsB  oonstitutionis  and  the  ownership  will  be  reservedjor 

divisionem.  the  son,  that  is  to  say,  when  the  action 

is  brought  by  the  fawer  in  oonf ormity 
with  wnat  is  laid  down  by  our  new 
constitution. 

Gai.  iii.  163;  C.  vi.  61.  8.  3. 

By  acquiring  an  obligation  is  meant  that  we  become  creditors, 
and  have  a  right  to  the  action  necessary  to  enforce  the  obligation. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk.  ii. 
Tit.  9.  1.  It  is  the  object  of  the  obligation,  it  may  be  observed, 
not  the  obligation  itself,  that  is  thus  aivided  between  the  father 
and  the  son.  Only  the  father  could  bring  the  action  to  enforce 
the  obligation  {patre  actionem  movente).     (C.  vi.  61.  8.  3.) 

1.  Item  per  Uberos  homines  et  1.  Again,  acquisition  is  made  for 
alienoB  servos,  quos  bona  fide  possi-  you  by  freemen,  and  by  slaves  belong- 
detis,  adquiritur  vobis,  sed  tantum  ine  to  others,  whom  you  possess  bona 
ex  duabus  causis,  id  est  si  quid  ex  fiae,  but  only  in  two  cases,  namely^ 
operis  suis  vel  ex  re  vestra  adquir-  when  it  arises  from  their  labours,  or 
ant.  from  something  belonging  to  you. 

Gai.  iii  164. 

See  Bk.  il  Tit.  9.  4. 

Per  liberos  homines^  Le.  by  persons  really  free,  but  whom  we 
bona  fide  believe  to  be  slaves. 

2.  Per  eum  quoaue  servum  in  2.  Acquisition  is  equally  made  for 
quo  usumfructum  vel  usum  habetis,  you  in  the  same  two  cases  by  a  slave 
similiter  ex  duabus  istis  causis  vobis  of  whom  you  have  the  usufruct  or 
adquiritur.  use. 

Gai.  iii  165;  D.  viL  8.  14.  pr. 
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See  Bk.  ii.  Tit.  9.  4. 

In  the  ease  of  a  slave  of  whom  we  have  only  the  use,  we  can 
only  acquire  when  the  two  cases  unite,  ie.  when  his  labour  is  ex- 
pended on  something  that  is  our  property,  for  we  cannot  derive 
any  benefit  from  his  labour  expended  elsewhere. 

3.  Communem  seryiun  pro  domi-  3.  A  slave  held  in  common  om- 

nica  parte  dominis  adqairere  cerium  doubtedly  acquires  for    his  different 

est,  excepto  eo,  quod  uni  nominatim  owners  in  proportion  to  their  interests 

stipulando  aut  per  traditionem  acci-  in  him,  excepting  that,  in  stipulating 

piendo  illi  soli  adquirit,  veluti  cum  or  receiving  by  tradition  for  one  only, 

ita  stipuletur :   *  Titio  domino  meo  whom  he  mentions  by  name,  he  ac- 

dare  spondes  ? '  sed  si  unius  domini  quires  only  for  this  one  ;  for  instance, 

jussu  servus  fuerit  stipulatus,  licet  if  he  stipulates  thus,  '  Do  you  engage 

antea     dubitabatur,     tamen     post  to  give  to  Titius  my  master  ? '    But  if 

nostrom    decisionem    res    expedita  the  slave  has  stipulated  by  order  of 

est,  ut  illi  tantum  adquirat,  qui  hoc  one  master  only,  in  spite  of  former 

ei  facere  jussit,  ut   supra   dictum  doubts,  there  is  no  question  since  our 

est.  constitution,  but  that  he  acquires,  as 

we  have  already  said,  for  him  alone 
who  has  given  him  the  order. 

Gai.  ilL  167 ;  C.  iv.  27.  2. 

The  text  only  notices  the  acquisition  of  obligations  through 
others  as  recognised  by  the  civil  law,  i.e.  through  slaves  and  sons 
in  poteatate,  and  does  not  notice  the  prsetorian  changes  by  which 
the  principal  acquired  obligations  through  his  agent.  (See  Tit. 
26.  pr.) 


Tit.  XXIX.    QUIBUS  MODIS  OBLIGATIO  TOLLITUR. 

Tollitur  autem  omnis  obligatio  Every  obligation  is  dissolved  by 

solutione  ejus,  quod  debetur,  vel  si  the  payment  of  the  thing  due,  or  of 

quis,   consentiente  creditore,  aliud  something  else  given  in  its  place  with 

pro  alio  solvent.     Nee  tamen  inter-  the  consent  of  the  creditor.    And  it 

est,  quis    solvat,  utrum    ipse,   qui  makes  no  difference  whether  it  is  the 

debet,  an  alius  pro  eo  :    uberatur  debtor  himself  who  pays,  or  some  one 

enim  et  alio  solvente,  sive  sciente  else  for  him;  for  the  debtor  is  freed 

debitore   sive  ignorante   vel  invito  fromtheobligation,  if  payment  is  made 

solutio  fiat.     Item  si  reus  solverit,  by  a  third  person,  and  that  either  with 

etiam  ii,  qui  pro  eo  intervenerunt,  or  without  the  knowledge  of  the  debtor, 

liberantur.     Idem  ex  contrario  con-  or  even  against  his  will.     If  the  debtor 

tingit,   si  fidejussor  solverit :    non  pays,  all  tiiose  who  have  become  surety 

enim  solus  ipse  liberator,  sed  etiam  for  him  are  thereby  freed,  just  as,  on 

reus.  the  other  hand,  if  a  surety  pays,  not 

only  he  himself  is  freed,  but  the  prin- 
cipal is  freed  also. 

Gai.  iiL  168 ;  D.  xlvi.  3.  63,  38.  2,  and  43 ;  D.  xlvL  L  66. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere^  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  be  ac- 
complished— Solutionis  verbvmipertinet  ad  omnem,  liherationera 
quoquo  modo  factam  (D.  xlvi.  3.  54) — although  moSkt  ^^T^Kr^i^ 
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applied  to  the  payment  of  money,  as  the  mode  by  which  contracts 
are  usually  terminated.  It  is  by  a  slight  extension  of  the  strict 
use  of  the  word  that  a  person  was  said  not  solvere  obligdtwnem, 
but  solvere  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a  con- 
tract, imposed  corresponding  forms  on  its  dissolution.  And  when 
these  were  fulfilled,  the  debtor  was  said  to  be  freed  from  his  obli- 
gation ^  ipso  jure '.  In  later  times,  in  cases  where  these  forms 
had  not  been  gone  through,  but  yet  equity  demanded  that  the 
debtor  should  be  considered  free,  the  prsetor  allowed  him  to  repel, 
by  an  exception,  the  creditor  who  sued  him ;  and  it  has  thence 
been  said,  *  obligatio  aut  ipso  jv/re  autper  exceptionem  tollitur\ 

When  it  is  said  in  the  text  that  if  the  ndejuaaor  pays  the 
principal  is  freed,  the  case  must  be  understood  to  be  referred  to  of 
dk  fidejussor  paying,  without  using  his  right  of  having  the  actions 
ceded  to  him.  Payment  might  be  made  to  the  creditor  or  his 
authorised  agent,  to  the  tutor  or  curator,  or  to  the  pupil  if 
authorised. 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract.  The  claims  of  the  contracting  parties  were  satisfied, 
and  nothing  more  remained  to  be  done.  But,  supposing  payment 
was  not  made,  but  one  of  the  parties  was  willing  to  release  the 
other,  or  one  party  could  claim,  for  some  reason,  to  be  released, 
certain  solemn  forms  had  been  entered  into,  which  could  not  be 
made  of  no  effect  by  the  mere  consent  of  the  parties.  Such  forms 
were  too  solemn  in  the  eyes  of  the  law  to  lose  their  power  unless 
other  forms  equally  solemn  were  gone  through.  Accordingly,  in 
such  cases,  where  no  real  payment  was  made,  there  was  what 
Gaius  calls  an  imaginaria  solutio  (iii.  169),  varying  in  the  method 
in  which  it  was  made  according  to  the  forms  nexurriy  verbis,  or 
litteris,  with  which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  formed  per  ces  et  libram, 
not  less  than  five  witnesses  and  a  libripens  were  called  together. 
The  debtor  struck  the  scale  with  a  piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Qai.  iii. 
174.)  This  form  was  also  adopted  in  cases  where  payment  of 
a  legacy  given  per  damnationem  was  remitted,  probaoly  because 
the  testament  was  itself  supposed  to  be  made  per  ces  et  libramy 
and  also  in  cases  where  payment  of  money  due  by  a  judicial 
sentence  was  remitted,  probably  because  the  most  formal  mode  of 
imaginary  payment  was  adopted  when  the  debt  had  been  con- 
tracted in  a  way  which  the  law  considered  as  specially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also  applic- 
able wherever  anything  certain  of  those  things  which  *  pondere, 
numero  (and  probably  also  mensura)  constant '  was  due. 

If  the  contract  had  been  made  '  verbis,*  the  debtor  asked  the 
creditor  if  he  held  what  was  due  as  received,  '  Qv^d  ego  tibi  pro- 
misi,  habesne  acceptum  / '  The  creditor  answered  that  he  did, 
*  Habeo\     The  creditor  was  said '  acceptum  ferre,'  and  the  process 


LIB.  III.     TIT.  XXIX.  393 

was  called  *  acceptilatio  \  (See  next  paragr.,  and  Gal  iii.  169, 
170.) 

If  the  contract  had  been  made  *  litteria,'  the  debtor  probably 
entered  on  his  tahuloB  the  expenditure  (expenailatio)  of  the  sum 
due,  with  the  consent  of  the  creditor,  but  we  cannot  learn  any- 
thing from  Oaius  on  the  subject. 

If  the  contract  had  been  made  *  re,  the  mere  return  of  the  thing 
was  a  sufficient  sign  that  the  contract  was  at  an  end.  There  was 
a  visible  act,  and  the  whole  object  of  the  forms  by  which  contracts 
were  made  and  dissolved  was  to  substitute  visible  acts  for  mere 
expressions  of  consent.  Where  the  contract,  as  belonging  to  the 
jvs  gentiwm,  could  be  made  merely  by  consent,  it  could  also  be 
dissolved  by  consent.      (See  paragr.  4.) 

1.  Item  per  acoeptilationem  toUi-  1.  An  obligation  is  also  put  an  end 
tor  obligatio.  Est  autem  aooeptilatio  to  by  aooeptilation.  This  is  an  ima- 
imaginaria  solutio.  Quod  enim  ex  ginary  payment;  for  if  Titius  wishes 
verborum  obligatione  Titio  debetnr,  to  remit  payment  of  that  which  is  due 
id  si  velit  Titius  remittere,  poterit  to  him  by  a  verbal  contract,  he  can  do 
sic  fieri,  ut  patiatur  hsBC  veroa  de-  so  by  permitting  the  debtor  to  put  to 
bitorem  dicere  :  '  Quod  ego  tibi  pro-  him  the  foUowmg  question,  '  Do  you 
misi,  habesne  acceptum  ? '  et  Titius  acknowledge  to  have  received  that 
respondeat '  Habeo ' ;  sed  et  Grsece  which  1  promised  you  ? '  Titius  then 

Eotest  acceptum  fieri,  dummodo  sic  answering,  '  1  do '.     The  acknowledf- 

at,  ut  Latinis  verbis  solet:    l^ccr  ment  may  also  be  made   in  Greek, 

Xa^a>v  brjjvapia  r6aa ;  fx<o  \afimv.  Quo  provided  it  is  made  as  it  would  be  in 

genere,  ut  diximus,  tantum  esB  ob-  Latin,  c;^e(r  Xa/3«l>v  btivdpui  r6a'a;  tfxc» 

ligationes  solvuntur,  quse  ex  verbis  Xafi^v,     In  this  way  verbal  contracts 

consistunt,  non  etiam  cetersB  :  con-  are  dissolved,  but  not  contracts  made 

sentaneum  enim  visum  est,  verbis  in  other  ways :  it  seemed  natural  that 

factam  obligationem  posse  aliis  ver-  an  obligation  formed  by  words  should 

bis  dissolvi.    Sed  id,  quod  ex  alia  be  able  to  be  dissolved  by  words ;  but 

causa  debetur,  potest  in  stipulati-  anything  due  by  any  other  kind  of 

onem  deduci  et  per  acceptilationem  contract  may  be  made  the  subject  of 

dissolvi.    Siout  autem  quod  debetur,  a  stipulation,  and  the  debtor  be  freed 

"pro  parte  reote  solvitur,  ita  in  par-  by  acceptilation.    And  as  part  of  a 

tem  debiti  acceptilatio  fieri  potest,  debt  may  be  paid,  so  acceptilation  may 

be  made  of  a  part  only. 

Gai.  in.  169, 170, 172 ;  D.  xlvL  4.  a  4 ;  D.  xlvi  4.  9. 

Properly  the  acceptilatio  only  operated  as  a  release  when  the 
contract  had  been  made  verbis^  but  it  was  held,  in  all  cases,  to 
contain  by  implication  a  pact  or  agreement  not  to  sue,  and  there- 
fore an  exceptio  could  be  grounded  on  it  to  repel  the  creditor 
who  had  entered  into  it.  8i  acceptilatio  inutiHafvAt,  tacitapac- 
tione  id  actum  videtur,  ne  peteretur.  (D.  ii.  14.  27.  9.)  The 
jurists,  however,  found  a  means  of  making  the  acceptilatio  extend 
to  every  kind  of  contract.  It  was  looked  on  as  a  stipulation  which 
operated  as  a  novation  of  the  old  contract,  that  is,  which  did  away 
with  the  former  contract,  and  substituted  a  new  one  in  its  place. 

2.  Est  prodita  stipulatio,  qu»  2.  A  stipulation  has  been  invented, 
vulgo  Aqmliana  appellatur,  per  commonly  called  the  Aquilian,  by 
quam  stipulationem  contingit,  ut  which  every  obligation,  whatever  may 
omnium  rerum  obligatio  in  stipula-  be  the  thing  \^  QOii<^%x:ii%^\&\fviV\!DXA^^ 
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tionem  deducatur  et  ea  per  accept!-  form  of  a  stipulation,  and  afterwards 

lationem  tollatur.     Stipulatio  enim  dissolved  by  aocepdla^on.    This  Aqni- 

Aquiliana  novat  omnes  obligationes  lian  stipulation  effects  a  novation  of 

et  a  Gallo  Aqnilio  ita  composita  est :  all  obligations,  and  was  framed  in  the 

^  Quidquid  te  mihi   ex  quacumque  following  terms  by  Oallns  Aqnilhis : — 

causa  dare  facere  oportet,  oporteoit  '  Whatever  for  any  cause  you  are  or 

oporteretve,  prsBsens  in  diemve,  qua-  shall  be  or  might  be  bound  to  give  or  do 

rumque  rerum  mihi  tecum   actio,  for  me,  either  now  or  at  a  future  day  ; 

queeque  abs  te  petitio  vel  adversus  everything  for  which  I  have  or  shall 

te  persecutio  est,  erit,  quodque  tu  have  an  (tetio  with  you,  a  peiiHo  from 

meimi  habes,  tenes,  possides,  pos-  you,  or  aperMctUio  against  you;  every- 

sideresve  dolove  nialo  fecisti,  quo  thing  of  mine  which  you  have,  hold, 

minus   possideres,    quanti    quseque  or  possess,  or  might  possess,  or  which 

earum  rerum  res  erit,  tantam  pecuni-  you  have  made  yourself  not  to  possess 

am  dari  stipulatus  est  Aulus  Agerius,  through  some  wilful  fault  of  your  own^ 

spopondit  Numerius  Negidius  *.  Item  whatever  shall  be  the  value  of  each  of 

e    diverso   Numerius  Negidius   in-  these  things,  so  much  Aulus  Agerius 

terrogavit  Aulum  Agerium  :  *  Quid-  stipulated    should   be  given    him  in 

quid    tibi  hodiemo  die  per   Aqui-  money,  and  Numerius  Negidius  en- 

lianam  stipulationem  spopondi,  id  gaged  to  give  it ;  *  on  the  other  hand, 

omne  habesne  acceptum? '  Kespondit  Numerius    Negidius    put    to    Aulus 

Aulus  Agerius :  '  Habeo  acceptum '  Agerius  the  question, '  All  that  I  have 

vel  et  *  acceptum  tuli '.  promised  you  to-day  by  the  Aquilian 

stipulation,  do  you  acknowledge  it  as 
received  ? '  and  Aulus  Agerius  answered, 
'I  aclmowledge  it  as  received,*  or  'I 
have  entered  it  as  received  *. 

D.  ii.  16.  4  ;  D.  xlvi.  4. 18.  1. 

This  Aquilius  Gallns  was  the  friend  of  Cicero,  whose  ooUea^e 
he  was  in  the  praetorship  (B.C.  65).  He  was  the  pupil  of  Mucius, 
and  the  teacher  of  Sulpicius,  and  is  mentioned  in  the  Digest 
(i.  2.  2.  42)  as  of  great  authority  with  the  people.  He  is  said  to 
have  devised  a  means  by  which  postumi  8ui  migh^  be  instituted 
(D.  xxviii.  2.  29.  pr. ;  see  Bk.  li.  Tit.  13.  1  note);  and  Cicero 
informs  us  that  he  was  also  the  author  of  certain  formuln  in  the 
actions  of  theft.     (De  Off.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 

*  Causa  *  is  the  generical  expression.  '  Oportetf  oportebit  opor- 
teretve '  embrace  the  present,  the  future,  and  the  conditional. 
'  Proesens  in  diemve  '  (some  texts  add  *  aut  sub  conditione  *)  refer 
to  what  are  termed  the  *  modalities '  to  which  contracts  are  liable. 

*  Actio*  is  the  *  actio  in  personam  * ;  '  petitio '  is  the  *  actio  in  rem, '; 

*  persecutio  *  is  the  extraordinary  proceeding  before  a  magistrate  ; 
* /tabes''  refers  to  'dominium,*;  'tenes*  to  physical  detention; 
'possides '  to  possession.  The  expression,  *  dolove  mala  fecisti,  quo 
minus  possideres  *wa,3  added  to  express  the  obligation  which  bound 
a  person  who  had  fraudulently  destroyed  a  thing  in  his  possession 
to  prevent  the  owner  reclaiming  it.  The  stipulatio  Aquiliana  was 
equally  applicable  if  the  object  was  to  effect  a  novation  intended  to 
operate  as  the  foundation  of  a  new  contract  to  be  really  fulfilled 
by  both  the  parties.     (D.  ii.  15.  2.  and  9.  2.) 

Stipulatus  est,  spopondit ;  this  is  the  language  of  the  cauHo^ 
or  written  record  of  the  stipulation  and  the  acceptilatio. 
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3.  Prseterea    noyatione    tollitur  3.  An  obligation  is  also  dissolved 

obligatio.  Veluti  si  id,  quod  tn  Seio  by  novation,  as,  for  instance,  if  Seius 
debeas,  a  Titio  daii  stipulatus  sit.  stipulates  with  Titius  for  that  which 
Nam  interventu  novee  personee  nova  is  due  to  Seius  from  you.  For  by  the 
nascitur  obligatio  et  prima  tollitur  intervention  of  a  new  debtor  a  new 
translata  in  posteriorem,  adeo  ut  obligation  arises,  and  the  former  obU- 
interdum,  licet  posterior  stipulatio  gation  is  extinguished  by  being  trans- 
inutihs  sitt  tamen  prima  novationis  f erred  into  the  latter ;  so  much  so,  that 
jure  tollatur :  veluti  si  id,  quod  Titio  it  may  happen,  that  although  the 
tu  debebas,  a  pupillo  sine  tutoris  latter  stiptdation  is  void,  yet  the 
auctoritate  stipulatus  fuerit,  quo  former,  by  the  effect  of  the  novation, 
casu  res  amittitur :  nam  et  prior  ceases  to  exist ;  as,  for  instance,  if 
debitor  liberatur  et  posterior  ob-  Titius  stipulates  with  a  pupil  not 
ligatio  nulla  est.  Non  idem  juris  authorised  by  his  tutor  for  a  debt 
est,  si  servo  quis  stipulatus  fuerit :  due  to  Titius  from  you,  in  this  case 
nam  tunc  prior  proinde  obligatus  Titius  loses  his  whole  daim,  for  the 
manet,  ac  si  postea  nullus  stipulatus  first  debtor  is  freed,  and  the  second 
fuisset.  Sed  si  eadem  persona  sit,  obligation  is  void.  But  the  case  is 
a  qua  postea  stipuleris,  ita  demum  different  if  it  is  a  slave  with  whom 
novatio  fit,  si  quid  in  posteriore  he  stipulates,  for  then  the  original 
stipulatione  novi  sit,  forte  si  con-  debtor  remains  bound  as  if  no  one  had 
dicio  aut  dies  aut  fidejussor  adjicia-  made  a  subsequent  stipulation.  But 
tiu*  aut  detrahatur.  Quod  autem  if  it  is  the  original  debtor  himself 
diximus,  si  condioio  adjiciatur,  nova-  with  whom  you  make  the  second 
tionem  fieri,  sic  intellegi  oportet,  ut  stipulation  there  will  be  no  novation, 
ita  dicamus  factam  novationem,  si  unless  the  subsequent  stipulation  con- 
condicio  extiterit :  alioquin  si  defe-  tains  something  new,  as,  for  instance, 
cerit,  durat  prior  ob%atio.  Sed  the  addition  or  suppression  of  a  con- 
cum  hoc  quidem  inter  veteres  con-  dition,  a  term,  or  a  surety.  In  saying 
stabat,  tunc  fieri  novationem,  cum  that  if  a  condition  is  added  there  is  a 
novandi  animo  in  secundam  obli-  novation,  we  must  be  understood  to 
gationem  itmn  fuerat :  per  hoc  mean  that  the  novation  will  take  place 
autem  dubium  erat,  quando  no-  if  the  condition  is  accomplished,  but 
vandi  animo  videretur  hoc  fieri,  et  that  if  it  is  not  accomplished,  the 
quasdam  de  hoc  prosumptiones  alii  former  obligation  remains  binding, 
in  aliis  casibus  introducebant :  idee  vThe  ancients  were  of  opinion  that  the 
nostra  processit  constitutio,  quse  novation  only  took  place  when  the 
apertissime  definivit,  tunc  solum  second  obligation  was  entered  into  for 
fieri  novationem,  quotiens  hoc  ipsum  the  purpose  of  making  the  novation, 
inter  contrahentes  expressum  fuerit,  and  doubts  consequently  arose  as  to 
quod  propter  novationem  prions  ob-  when  this  intention  was  to  be  supposed 
ugationis  convenerunt;  alioquin  to  exist,  and  different  presumptions 
manere  et  pristinam  obligationem  et  were  laid  down  by  those  who  treated 
seonndam  ei  accedere,  ut  maneat  ex  the  subject  accorcung  to  the  different 
ntraque  causa  obli^tio  secundum  cases  they  had  to  settle.  In  con- 
nostriEe  constitutionis  definitiones,  sequence,  our  constitution  was  pub- 
quas  licet  ex  ipsius  lectione  aper-  lished,  in  which  it  was  clearly  decided 
tius  cognoscere.  that  novation  shall  only  take  place 

when  the  contracting  parties  have  ex- 
pressly declared  that  their  object  in 
making  the  new  contract  is  to  extinguish 
the  old  one :  otherwise  the  former  ob- 
ligation will  remain  binding,  while  the 
second  is  added  to  it,  so  that  each  con- 
tract will  give  rise  to  an  obligation  still 
in  force,  according  to  the  provisions  of 
our  constitution,  which  may  be  more 
fully  learned  by  reading  the  constitu> 
tion  itself. 

Gai.  iii  176, 177, 179 ;  D.  xlvL  2.  6,  a  1,  et  8eq. ;  C.  viiL  41. 8, 
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Novation  is  the  dissolution  of  one  obligation  by  the  formation 
of  another.  Ulpian  says :  *  Novatio  eat  prioria  debiti  in  aliam 
obligationem  vel  civilem  vel  naturalem  tranafusio  atque  trana- 
latio :  hoc  eat,  cum  ex  pro^cedenti  cauaa  ita  nova  conatituatwr^ 
ut  prior  perimatur,  Novatio  enim  a  novo  nomen  accepit,  et  a 
nova  obhgatione,*     (D.  xlvi.  2.  1.  pr.) 

Every  kind  of  contract  could  be  superseded  by  novation,  but 
the  new  contract  must  be  either  litteria  (see  Tit.  21)  or  by  stipula- 
tion, and  the  predominance  of  the  use  of  stipulations  as  the  instru- 
ments of  novation  was  so  great  that  the  jurists  generally  refer  to 
it  alone.  Qualiscumque  obligatio  ait  quae  prceceaait,  nava/ri 
verbia  poteat     (D.  xlvi.  2.  1.  1.) 

It  was  necessary  that  the  obligation  superseded  should  be  ex- 
isting at  the  time ;  but  whether  it  was  civil,  praetorian,  or  natural 
was  immaterial.  (D.  xlvi.  2. 1. 1.)  And  it  was  also  necessary  that 
the  stipulation  which  superseded  it  should  be  binding,  either  civilly 
or  naturally.  In  the  text  we  have  two  instances  of  contracts  whicn 
are  not  binding  civilly,  owing  to  the  incapacity  of  the  parties,  one 
made  with  a  pupil,  and  one  with  a  slave,  and  a  distinction  is  drawn 
between  them.  The  stipulation  made  with  the  pupil  is  a  stipula- 
tion, though  only  one  binding  naturally :  the  pupil  is  a  Roman 
citizen,  and  can  pronounce  the  word  apondeo ;  but  a  stipulation 
made  with  a  slave,  except  when  the  slave  speaks  merely  as  the 
mouthpiece  of  his  master,  is  no  stipulation  at  all.  The  slave  can- 
not use  the  words  of  the  formulary.  There  is  no  contract  verbia 
to  supersede  tlje  existing  obligation. 

By  a  novation  a  new  debtor  might  be  substituted,  even  without 
the  consent  of  the  original  debtor.  If  it  was  done  with  the  consent 
of  the  original  debtor,  the  new  debtor  was  termed  delegatua,  and 
the  process  delegatio.  If  it  was  done  without  his  consent,  the  new 
debtor  was  termed  the  exproTniaaor,  and  the  process  expromiaaio; 
but  these  terms,  expromissor  and  expromiasio,  were  also  used  in 
a  wider  sense,  as  implying  the  new  debtor  and  the  mode  of  con- 
tracting generally,  without  implying  that  the  consent  fif-the  old 
debtor  had  not  been  given  to  the  substitution.     (D.  xiii  <r.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were  willing, 
a  new  creditor  could  be  substituted  as  well  as  a  new  dibjtor,  by  a 
novation ;  and  if  a  new  debtor  was  delegated  who  already  owed  a 
debt  to  the  old  debtor,  there  would  necessarily  be  a  change  of  cre- 
ditor as  well  as  debtor.  A  owes  to  B,  and  B  to  C  an  equal  sum. 
If  B  tells  A  to  pay  C,  C  has  a  new  debtor,  and  A  a  new  creditor. 

In  the  passage  of  Gains  (iii.  177)  on  which  the  text  is  based,  it 
is  said  that  if  a  sponsor  was  added,  there  was  a  new  contract 
Sponsores  being  obsolete,  Justinian  substitutes  fidejuaaor ;  but 
although  a  contract  might  be  extinguished  by  a  surety  being 
added,  this  would  not  be  so  if  the  parties  did  not  mean  it  to  have 
this  effect. 

If  the  original  contract  was  made  in  any  other  way  than  by  a 
stipulation,  it  could  be  superseded  by  a  stipulation  containing  the 
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same  terms.  But  if  it  was  made  by  a  stipulation,  then,  unless  some 
alteration  was  made  in  it,  the  new  stipulation  would  be,  in  fact, 
the  old  one,  and  there  could  be  no  novatio,  unless  some  new  term 
was  added  But  suppose  a  new  stipulation  was  made  with  a  condi- 
tion introduced  into  it,  was  the  old  stipulation  extin^ished  at  once 
by  novation  ?  The  text  lays  down  the  general  principle  that  it  was 
not  extinguished,  as  it  is  said  in  the  Digest  (xlvL  2. 14)  non  statim 
fit  novatio,  sed  tunc  derav/m  cum  conditio  extiterit ;  the  old  con- 
tract endured  until  the  condition  was  accomplished,  and  if  the  con- 
dition failed  the  old  contract  remained  bindmg.  But  some  of  the 
jurists  said  that  to  extinguish  the  first  contract  might  be  the  in- 
tention of  the  parties  in  making  the  second  contract,  or  it  might 
not.  The  question  of  novation  was  therefore  a  question  of  the  in- 
tention of  the  parties  in  each  particular  case.  Justinian  lays  down 
in  the  text  that,  unless  the  parties  expressly  declare  it  to  be  their 
wish  that  the  first  contract  shall  be  extinguished  by  the  second,  the 
first  contract  shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at  two 
points  of  the  suit  (Gai.  iii.  180) — at  the  litis  conteatatio  (see  In- 
trod.  sec.  105),  and  when  judgment  had  been  given.  After  the 
litis  contestation  the  plaintiff  could  sue  in  a  fresh  action  on  what 
was,  at  this  period  of  the  suit,  ascertained  to  be  his  legal  position, 
but  not  on  the  contract  itself.  After  j  udgment  was  given,  he  could 
sue  on  the  judgment.  But  in  both  cases  all  the  beneficial  accessories  « 
of  the  original  contract  were  continued  on  to  the  new — such,  for 
instance,  as  pledges  given  in  security  remained,  and  interest  con- 
tinued to  run  on,  lite  contestata  uswrcR  currunt  (D.  xxiL  1.  35), 
and  so  this  juridical  novation  did  not,  like  novation  proper,  quite 
supersede  the  original  contract.     (D.  xlvi.  2.  29.) 

4.  Hoo  amplins  em  obligationes,  4.  Moreover,      those     obligationB 

qu8e    consenBU   oontrahuntur,   con-  whioh  are  formed  by  consent  alone^ 

traria  voluntate  dissolvnntur.    Nam  are  dissolved  by  the  expression  of  a 

si  Titius  et  Seins  inter  se  consen-  contrary  wish.     If  Titus  and  Seina 

senmt,     nt    fondum    Tusculanom  have  agreed  that  Seius  shall  purchase 

emptum     Seins     haberet     centum  an  estate  at  Tusculum  for  a  hundred 

aureorum,    deinde  re  nondum    se-  awrei,  and  then,  before  the  contract 

cuta,  id    est   neo|ue   pretio    soluto  has  been  executed,  that  is,  before  the 

neque  fundo  tradito,  placuerit  inter  price  has  been  paid,  or  delivery  made 

eos,   ut  discederetur    ab    emptione  of  the  estate,  ihey  agree  to  abandon 

et  venditione,   invicem    liberantur.  the  agreement  for  the  sale,  they  are 

Idem  est  et  in  conductione  et  loca-  mutually  freed  from  their  obligation, 

tione  et  onmibus  contractibus,  qui  It  is  the  same  in  the  contract  of  letting 

ex  consensu  descendunt,  sicut  jam  on  hire,  and,  as  we  have  iust  said,  in 

dictum  est.  all  other  contracts  formed  by  consent 

alone. 

D.  xlvi.  3.  80  ;  D.  xviii.  5.  5. 1. 

This  para^aph  must  be  understood  with  the  limitation  that  the 
contract  could  only  be  rescinded  integris  omnibus,  i.e.  if  each  party 
could  possibly  be  placed  in  the  position  he  held  before.  The  text 
rather  loosely  expresses  this  by  *  re  nondum  secuta  \  If  all  things 
were  not  integra^  but  the  parties  agreed  to  mak^  tVv^\sv  ^Rk^^OSvs^ 
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would  be  a  new  contract  extinguisliingthe  old  contract  by  novation 
not  an  extinction  of  the  contract  by  mere  consent. 

There  were  other  modes  by  which  a  contract  was  diaaolved,  a: 
if  the  subject  of  the  contract  being  a  thing  certain  periflhed  with 
out  the  fault  of  any  party ;  or  if  the  qualities  of  debtor  and  creditoi 
were  united  in  the  same  person,  as,  for  instance,  if  the  debtor  be 
came  heir  of  the  creditor,  which  is  termed  confusio ;  or  if  one  deb 
was  set  off  against  another  (compensafio),  whidi,  however,  if  tb< 
actions  proper  to  the  contract  were  actions  Btrictijvma,  would  onlj 
^ve  rise  to  an  exception,  and  not  to  an  extinction  of  Uie  contract 
in  actions  hones  fidei,  where  equitable  grounds  of  defence  need  no 
be  stated  in  the  formula,  the  compenBotio  would  be  neceesarilj 
taken  notice  of,  and  in  such  cases  the  contract  may  be  said  to  hav< 
been  virtually  (see  Bk.  iv.  Tit.  6.  39)  put  an  end  to  by  the  compen 
saiio.  There  were  also  many  other  things  which,  although  thej 
left  the  contract  still  subsisting,  prevented  an  action  being  brou^ 
on  it.  These  will  be  treated  of  in  the  next  Book  under  the  hew 
of  exceptions. 


LIBER    QUARTUS. 


Tit  I.     DE  OBLIQATIONIBUS,  QU^  EX  DELICTO 

NASCUNTUR 

Cum    expositum    sit    saperiore  As  we  have  treated  in  the  preoed- 

iibro  de  obligationibus  ex  contractu  ing  Book  of  obligations  arising  ex  can" 

et  quasi  ex  contractu,  sequitur,  ut  trctotu  and  quast  ex  eontrtiotu,  we  have 

de  obligationibus   ex  maleficio  di-  now  to  treat  of  obligations  arising  ex 

spiciamus.   Sed  illsB  quidem,  ut  suo  maleficio.    Of  the  ooligations  treated 

locQ  tradidimus,  in  quattuor  genera  of  in  the  last  Book,  there  are,  as  we 

dividuntur :   hse  vero  unius  generis  have  said,  four  kinds ;  of  those  we 

sunt,  nam  omnes  ex  re  nascuntur,  are  now  to  treat  of,  there  is  but  one 

id  est  ex  ipso  maleficio,  veluti  ex  kind,  for  they  all  arise  re,  that  is, 

furto    aut    rapina   aut    damno  aut  from  the  actual  wrongdoing,  as,  for 

injuria.  example,  from  theft,  from  robbery,  or 

damage,  or  injury. 

Gai.  iiL  182 ;  D.  xHv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta,  Le.  violations 
of  the  rights  of  property,  of  atatua,  in  short  of  any  of  the  rights 
in  rem,  such  as  liberty,  security,  and  reputation,  so  far  as  they 
produce  obligations  and  are  the  grounds  of  private  actions.  It  is 
not  the  evil  intent  which  makes  an  act  a  delict.  Many  acts  done 
with  evil  intent  are  excluded  from  delicts,  many  done  without 
evil  intent  are  included  among  them,  lliose  acts  only  were 
delicts  which  had  been  characterised  and  provided  against  as 
such  by  the  ancient  civil  legislation,  and  to  which  a  particular 
action  was  attached.  (See  Introd.  sea  88.)  In  this  and  the 
three  following  Titles  we  have  the  four  principal  kinds  of  de- 
licts treated  of,  viz.  fwriv/m,  vi  bona  rapta,  damni  injv/ria,  and 
injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text  nasci 
ex  re,  i.e.  from  the  evil  act  or  thing  done,  ex  ipso  raaleficio,  to 
contrast  them  with  the  various  modes  in  which  obligations  ex 
contractu  are  formed. 

Ut  de  obligationibus  ex  maleficio  dispiciamus.  Many  texts 
read,  ut  de  obligationibus  ex  maleficio  et  quasi  ex  maZefido  di^ 
spiciamvs. 

1.  Furtum    est  contrectatio  rei  1.  Theft  is  the  fraudulent  dealing 

fraudulosa  vel  ipsius  rei  vel  etiam    with  a  thing  itself,  or  with  its  use,  or 
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nsus  ejus  possessionisve  :  quod  lege    its  possession ;  an  act  which  is  pro- 
naturaJi  prohibitum  est  admittere.        hibited  by  natural  law. 

D.  xlviL  2.  1.  3. 

The  definition  of  theft  includes  the  term  contrectatio  rei,  to 
show  that  evil  intent  is  not  sufficient;  there  must  be  an  actual 
touching  or  seizing  of  the  thing ;  franduloaa  to  show  that  the 
thing  must  be  seized  with  evil  intent ;  and  rei,  usua^poaaessionia^ 
to  show  the  different  interests  in  a  thing  that  might  oe  the  subject 
of  theft.  It  might  seem  that  it  would  have  made  the  definition 
more  complete  to  have  said  contrectatio  rei  alienas.  Perhaps  the 
word  aliencje  was  left  out  because  it  was  quite  possible  that  the 
dominua  or  real  owner  of  a  thing  should  commit  a  theft  in  taking 
it  from  the  possessor,  as,  for  instance,  in  the  case  of  a  debtor 
stealing  a  thing  given  in  pledge ;  and  yet  the  rea  was  scarcely 
aliena  to  the  dominua. 

Many  texts,  after  the  words  contrectatio  fraudvXoaa,  add  lucri 
faciendi  gratia,  i.e.  with  a  design  to  profit  by  the  act,  whether 
the  profit  be  that  of  gaining  a  benefit  for  oneself,  or  that  of 
inflicting  an  injury  on  another.  These  words  are  found  in  the 
passa£:e  of  the  Digrest  (xlvii.  2.  1.  3)  from  which  this  definition  of 
Crl  taken,  bu!  ^authority  oAhe  manuscripts  seems  against 
admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (See  Bk.  ii 
Tit.  6  §  7 ;  D.  xlvii  2.  25.)  But  this  phrase  included  things  moved 
from  the  soil,  such  as  trees,  fruit,  crops,  chalk,  &c.  (D.  xlvii  2. 
25.  2  and  57.) 

2.  Furtum  autem  vel  a  forvo  id  2,  The  word  furtum  comes  either 
est  nigro  dictum  est,  quod  clam  et  from  fv/rvwm,  which  means '  black,'  be- 
obscure  fit  et  plerumque  noote :  vel  cause  it  is  committed  secretly  and  ob- 
a  fraude :  vet  a  f erendo,  id  est  scurely,  and  usually  in  the  night ;  or 
auferendo:  vel  a  Grseco  sermone,  from  fraus ;  or  nom  ferre^  that  is 
qui  <fiapas  appellant  fures.  Immo  '  taking  away';  or  from  the  Ghreek  word 
etiam  Greci  dn-6  roO  ffitptiv  <fi»pas  </>cbp,  meaning  a  thief,  which  again, 
dixerunt.  the  Greeks  say,  comes  from  ^pciy,  to 

carry  away. 

D.  xlviL  2.  1. 

3.  Furtonmi  autem  genera  duo  3.  Of  theft  there  are  two  kinds, 
sunt,  manifestum  et  nee  manifes-  theft  manifest  and  theft  not  manifest ; 
turn.  Nam  conceptum  et  oblatum  for  the  thefts  termed  conceptum  and 
species  potius  actionis  sunt  furto  oblatum  are  rather  kinds  of  actions 
cohsBrentes  quam  genera  furtonmi,  attaching  to  theft  than  kinds  of  theft, 
sicut  inferius  apparebit.  Mani-  as  will  appear  below.  A  manifest  thief 
festus  fur  est,  quern  Grseci  tn  is  one  whom  the  Greeks  term  rn- 
avTo(t)(i>p(D  appellant:  nee  solum  is,  avTo<f)ci>pa  being  not  only  one  taken 
qui  in  ipso  furto  deprehenditur,  sed  in  the  fact,  but  also  one  taken  in  the 
etiam  is,  qui  eo  loco  deprehenditur,  place  where  the  theft  is  conmiitted ; 
quo  fit,  veluti  qui  in  domo  furtum  as,  for  example,  before  he  has  passed 
fecit  et,  nondum  egressus  januam,  on  his  way  out  through  the  door  of  the 
deprehensus  fuerit,  et  qui  in  oliveto  house  where  he  has  conmiitted  a  theft, 
olivarum  aut  in  vineto  uvarum  fur-  or  in  a  plantation  of  olives  or  a  vine- 
turn  fecit,  quamdiu  in  eo  oliveto  yard  where  he  has  been  stealing  olives 
aut  in  vineto  fur  deprehensus  sit :  or  grapes.  We  must  also  extend  mani- 
immo  ulterius  furtum  manifestum  fest  theft  to  the  case  of  a  thief  seen  or 
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extendendum  est,  qaamdin  earn  rem  seized  by  the  owner  or  any  one  else  in 

fnr  ten  ens  visus  vel    deprehensus  a  public  or  private  place,  while  still 

faerit  sive  in  publico  sive  in  privato  holding  the  thing  he  nas  stolen,  before 

vel  a  domino  vel  ab  alio,  antequam  he  has  reached  the  place  where  he 

eo  pervenerit,  c[Uo  perferre  ac  de-  meant  to  take  and  deposit  it.     But  if 

ponere  rem  destmasset.     Sed  si  per-  he  once  has  taken  it  to  its  destination, 

tulit,  quo  destinavit,  tametsi  depre-  although  he  is  Skfterwards  taken  with 

hendatur  cum  re  furtiva,  non  est  the  thing  stolen,  he  is  not  a  manifest 

manifestus    fur.     Nee    manifestum  thief.    What  we  mean  by  a  not  mani- 

furtum  quid  sit,  ex  his,  que  dixi-  fest  theft  may  be  gathered  from  what 

mus,  intellegitur :  nam  quod  mani-  we  have  said,  for  a  theft  which  is  not 

festum  non  est,  id  scilicet  nee  mani-  a  manifest  theft  is  a  not   manifest 

festum  est.  theft. 

Gai.  iii.  183-186 ;  D.  xlvii.  2.  3.  and  5. 

The  distinction  between  fwrtwm  racm'tfeatv/m  and  nee  manir 
featwm  is  found  in  the  law  of  the  Twelve  Tables,  which  affixed  to 
a  furtiim  Trianifestv/m  the  penalty  of  death  if  committed  by  a 
slave,  and  the  penalty  of  being  given  over  as  a  slave  to  the  person 
injured  if  committed  by  a  freeman ;  and  attached  to  a  furtwm 
nee  ^lanifeatv/m  the  penalty  of  double  the  value  of  the  thing 
stolen,  whether  committed  by  a  freeman  or  a  slave.  The  praetor 
retained  the  penalty  fixed  in  the  latter  case,  but  in  the  lormer 
altered  the  penalty  to  the  payment  of  four  times  the  value  of  the 
thing  stolen,  whether  the  theft  was  committed  by  a  slave  or  a 
freeman.     (Gai.  iii.  189.) 

Gains  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a  fwrtv/m  manifestv/m ;  some  think- 
ing the  thief  must  be  taken  in  the  act,  some  that  he  need  only  be 
taken  on  the  spot,  some  that  he  need  only  be  taken  with  the  thing 
stolen  on  him  oef ore  he  had  transported  it  to  its  destination  (this 
is  the  opinion  received  in  the  text),  and  some  that  time  and  place 
were  immaterial  so  that  he  was  taken  with  the  thing  stolen  on  him. 
(Gai.  iii.  189,  190.) 

4.  Conceptum    furtum    dicitur,  4.  There  is  what  is  termed  con- 

cum  apud    aliquem  testibus    prsB-  ceptum  furtwm^  when  a  thing  stolen 

sentibus    furtiva    res    qusesita    et  has  been  sought    and  found  in   the 

inventa  sit;  nam  in  eum  propria  presence  of  witnesses  in   any   one's 

actio    constituta   est,  quamvis  fur  house;  for  although  this  person  may 

non  sit,  qu»  appellatur   conceptL  not  be  the  actual  thief,  ne  is  liable 

Oblatum  furtum  dicitur,   cum  res  to  a  special  action  termed  ooncepH, 

furtiva   ab    aliquo   tibi   oblata   sit  There  is  what  is  termed  furtum  oola- 

eaque  apud  te  concepta  sit,  utique  tv/m^  if  a  thing  stolen  has  been  placed 

si  ea  mente  tibi  data  fuerit,  ut  apud  in  your  house  and  then  found  there ; 

te  potius  quam  apud  eum,  ^ui  de-  that  is,  if  the  person  who  placed  it  in 

derit,  conciperetur :  nam  tibi,  apud  your  house  did  so,  that  it  might  be 

quem  concepta  sit,  propria  adversus  found  rather  in  your  house  than  in 

eum,  qui  obtulit,  quamvis  fur  non  his.    For  you,  in  whose  house  it  has 

sit,  constituta  est  actio,  que  appel-  been  found,  would  have  against  him 

latur  oblatL    Est   etiam    jgirohiDiti  who  placed  it  in  your  house,  although 

furti  actio  adversus  eum,  qm  furtum  he  was  not  the  actual  thief,  a  special 

quffirere  testibus  prsesentibus  volen-  action  termed  ohlati.    There  is  also 

tem    prohibuerit.    Prseterea    poena  the  action  prohibiti  furti  against  a 

constituitur  edicto  prsetoris  per  ac-  person    who    prevents    another    who 

tionem  furti  non  exhibiti  adversus  wishes  to   seek   in   the   preaeticii^  ^\ 

eum,  qui  furti vam  rem  apud  se  quae-  witnessea  tot  &  ^^xi%  %V^«a.\  "Ociftx^Sa-* 
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sitam  et    inventazn  non   exhibuit.  too,  by  means  of  the  aetion  fwrti  non 

Sed  hsB  actiones,  id  est  concept!  et  exhihiti^  a  penalty  provided  by  the 

oblati    et    furti   prohibiti  neo  non  edict  of  the  prsBtor  against  a  person 

furti  non  exhibit!,  in  desuetudinem  who  has  not  produced  a  thing  stolen 

abierunt.    Gum  enim  requisitio  re!  which  has  been  searched  for  aoul  f oiuid 

fiutivsB   hodie    secundum    veterem  in  his  house.    But  these  actions,  con- 

observationem  non  fit :  merito  ex  cepH,  oblaHy  furti  prohibiHj  and  furti 

consequentia  etiam  pnef at»  actiones  non  ezhibiiit  have  iaHen  into  disuse ; 

ab  usu  com  muni  recesserunt,  cum  for  search  for  things  stolen  is  not  now 

manifestissimum  est,  ^uod  onmes,  made  according  to  the  ancient  practioet 

qui  scientes  rem  furtivam    susce-  and  therefore  Qiese  actions  have  natu- 

perint  et  celaverint,  furti  nee  mani-  rally  ceased  to  be  in  use,  as  all  who 

festi  obnoxii  sunt.  knowingly  have  received  and  con- 
cealed a  thing  stolen  are  liable  to  the 
action  furti  nee  manifestu 

Gai.  iu.  186-18a 

To  the  furtv/m  conceptura  and  the  furtura  oblatum  a  penalty 
of  triple  the  value  of  the  thing  stolen  was  affixed  by  the  Twelve 
Tables,  and  retained  by  the  praetor.  To  ihe  furtv/m  prohihitum, 
not  noticed  in  the  Twelve  Tables,  a  penalty  of  quadruple  the  iQulue 
was  affixed  by  the  praetor.  (Gai.  lii.  192.)  The  Twelve  Tables 
noticed  a  kind  of  furtura  conceptwm  of  which  no  mention  is 
made  here ;  it  was  called /itr^um  lance  licioque  conceptum.  The 
searcher  entered  the  house  of  the  supposed  receiver,  having  nothing 
on  his  person  but  a  cincture  (licium)  round  his  waist,  and  a  plate 
(lanx)  which  he  held  with  both  his  hands,  so  that  there  could  be 
no  suspicion  that  he  had  brought  in  with  him  the  thing  supposed 
to  be  stolen.  If  he  then  found  the  thing  in  the  house,  the  re- 
ceiver was  punished  as  if  he  had  committed  Afu/rtum  manifeatum. 
(Gai.  iii.  192.)  This  mode  of  search  and  the  action  founded  on 
it  were  suppressed  by  the  lex  JEhutia  (about  B.a  180).  (AuL. 
Gell.  Nod,  Ait  xvi.  10.)  The  actions /ur^i  concepti,  oblati^  and 
prohibiti,  were  still  in  use  in  the  time  of  Gains. 

Ulpian  (D.  1. 16. 13. 1)  explains  the  meaning  of  the  word jpceno. 
Poena  is  the  punishment  of  an  offence,  noxce  vxndicta.  It  is  con- 
trasted with  multa.  Poena  is  a  punishment  imposed  by  some 
general  law,  aflTecting  possibly  the  caput  and  existimatio  of  the 
person  punished.  Multa  is  a  fine,  imposed  ex  a/rbitrio  by  magis- 
trates and  the  prceaidea  provinciarwm ;  a  money  fine  in  later  law 
(pecuniaria),  a  fine  of  cattle  and  sheep  in  earlier  times  (pecua/ria). 

The  value  of  the  thing  was  the  rei  verv/m  pretiurriy  its  worth 
under  all  the  circumstances  of  the  case.  So  if  a  slave  was  stolen, 
who  was  in  a  position  to  enter  on  an  inheritance  at  his  master's 
bidding,  and  then  died  before  entering,  the  pretiv/m  hereditaiis, 
the  value  of  the  inheritance  thus  lost,  was  calculated  in  the  value 
of  the  slave  stolen.     (D.  xlvil  2.  50.  pr.) 

5.  Poena    manifesti   furti   quad-  5.  The  penalty  for  manifest  theft 

rupli  est  tarn  ex  servi  persona  quam  is  quadruple  the  value  of  the  thing 
ex  liberi,  nee  manifesti  duplL  stolen,  whether  the  thief  be  a  slave  or 

a  freeman  ;  that  for  theft  not  manifest 

is  double. 

Gal  iii  189, 190. 
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6.  Furtum  autem  fit  non  solum,  6.  It  is  theft,  not  only  when  any 

cum  quis  intercipiendi   causa  rem  one  takes  away  a  thing  belonging  to 

alienam  amovet,  sed  generaJiter  cum  another,  in  order  to  appropriate  it, 

quis  alienam    rem    invito    domino  but  generally  when  any  one  deals  with 

contrectat.       Itaque    sive    creditor  the  property  of  anotner  contrary  to 

pignore  sive  is,  apud  quem  res  de-  the  wishes  of  its  owner.    Thus,  if  the 

posita  est,  ea  re  utatur  sive  is,  qui  creditor  uses  the  thing  pledged  or  the 

rem  utendam  accepit,  in  alium  usum  depositary  the  thing  deposited,  or  a 

cam  tranaferat,  quam  cujus  gratia  person  who  has  received  a  thing  to 

ei  data  est,  furtum  committit.    Vel-  make  use  of  it  in  one  way  employs  it 

uti  si  quis  aargentum  utendum  ac-  in  another  way,   it    is  a  theft;    for 

ceperit  quasi  amicos  ad  coenam  invi-  example,  if  any  one  borrows  plate  on 

taturus  et  id  peregre  secum  tulerit,  the  pretence  of  intending  to  invite 

aut  si  quis  equum  gestandi  causa  friends  to  supper,  and  then  carries  it 

conmiodatum    sibi    longius    aJiquo  away  with  him  to  a  distance,  or  if  any 

duxerit,  quod  veteres  scripserunt  de  one  borrows  a  horse,  as  for  a  ride,  and 

eo,  qui  in  aoiem  equum  perduzisset.  takes  it  much  farther  than  suits  such 

a  purpose,  as  if ,  to  use  a  suggestion 
made  in  the  writings  of  the  anoients, 
he  has  taken  it  into  battle.  ^    ^ 

Gai.  iii.  196, 196 ;  D.  xlvii.  2.  54.  pr.  >^ 


7.  Placuit  tamen,  eos,  qui  rebus 
commodatis  aliter  uterentur,  quam 
utendas  acceperint,  ita  furtum  com- 
mittere,  si  se  intellegant  id  invito 
domino  faoere  eumque,  si  intellez- 
isset,  non  permissurum,  ac  si  per- 
missurum  oredant,  extra  crimen 
videri :  optima  sane  distinctione, 
quia  furtum  sine  affectu  furandi  non 
oommittitur. 


7.  A  person,  however,  who  borrows 
a  thing,  and  applies  it  to  a  purpose 
other  uian  that  for  which  it  was  lent, 
only  commits  theft,  if  he  knows  that 
he  is  acting  against  the  wishes  of  the 
owner,  and  that  the  owner,  if  he  was 
informed,  would  not  permit  it ;  for  if 
he  really  thinks  the  owner  would  per- 
mit it,  he  does  not  conmiit  a  crime  ; 
and  this  is  a  very  proper  distinction, 
for  there  is  no  theft  wiuiout  the  inten- 
tion to  commit  theft. 

Gai  iii.  197 ;  D.  xlL  3.  37.  pr. 

8.  Sed  et  si  oredat  aliquis,  invito  8.  And  even  if  the  borrower  thinks 

domino  se  rem  commodatam  sibi  he  is  applying  the  thing  borrowed  con- 

contrectare,  domino  autem  volente  trary  to  the  wishes  of  the  owner,  yet  if 

id  fiat,  dicitur   furtum   non    fieri,  the  owner  as  a  matter  of  fact  approves 

Unde  illud  qussitum  est,  cum  Titius  of  the  application,  there  is,  it  is  said, 

servrmi  Mevii  soUioitaverit,  ut  quas-  no  theft.    Whence  the  following  ques- 

dam  res  domino  subriperet  et  ad  eum  tion  arises :  Titius  has  urged  the  slave 

perferret,  et  servus  id  ad  MsBvium  of  Msevius  to  steal  from  his  master 

pertulerit,  Msevius,  dum  vult  Titium  certain  things,  and  to  brin^  them  to 

in  ipso  delicto  deprehendere,  per-  him;   the  slave  informs  his  master, 

misit  servo  quasdam  res  ad  eum  who,  wishing  to  seize  Titius  in  the  act, 

perf erre,  utnmi  furti  an  servi  cor-  permits  the  slave  to  take  certain  things 

rupti   judido    teneatur    Titius,    an  to  Titius :  is  Titius  liable  to  an  action 

neutro?    Et  cum  nobis  super  hac  Jurti,  or  to  one  t&rvi  corrupti,  or  to 

dubitatione  suggestum  est  et  anti-  neither  ?    This  doubtful  question  was 

quorum  prudenUum  super  hoc  alter-  submitted  to  us,  and  we  examined  the 

cationes    perspeximus,    quibusdam  conflicting  opinions  of  the  ancient  ju- 

neque    furti  neque    servi    corrupt!  rists  on  the  subject,  some  of  whom 

actionem  prsestfmtibus,  quibusdam  thought  Titius  was  liable  to  neither  of 

furti  tantummodo  :  nos  hujusmodi  these  actions,  while  others  thought  he 

calliditati  obviam  euntes,  per  nos-  was  only  liable  to  the  action  of  theft ; 

tram  decisionem  sanximus,  non  so-  and  to  prevent  such  subtleties,  we  have 

lum  furti  actionem,  sed  etiam  servi  deddea  that  in  this  case  both  these 

oorrupti  contra  eum  dari :  licet  enim  actions  may  be  broug)it,  EoT^^S^^x^sigcL 
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is    servuB    deterior    a    soUicitatore  the  slave  has  not  been  corrupted,  and 

minime  factus  est  et  ideo  non  con-  the  case  does  not  seem  therefore  with- 

currant  regulse,  quse  servi  corrupt!  in  the  rules  of  the  action  send  earruptij 

actionem  introducerent,  tamen  con-  yet  the  intention  to  corrupt  the  slave 

siliiun  comiptoris  ad  pemiciem  pro-  is  indisputable,  and  he  is  therefore  to 

bitatis  servi  introductum  est,  ut  sit  be  punished  exactly  as  if  the  slave  had 

ei  poenalis  actio  imposita,  tamquam  been  really  corrupted,  lest  his  impunity 

re  ipsa  fuisset  servus  corruptus,  ne  should  incite  others  to  ^Mst  in  the  same 

ex  hujusmodiimpunitateetin  alium  criminal  way  towards  a  slave  more 

servum,   qui  possit  corrumpi,  tale  easy  to  corrupt, 
facinus  a  quibusdam  pertentetur. 

Gai.  iii  198 ;  0.  VL  2.  20. 

Was  the  slave  corrupted  ?  No ;  he  had  given  a  signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ?  No ;  the  owner  had  con- 
sented to  its  being  taken.  Thus  had  reasoned  those  who  refused 
either  action.  Justinian  avoids  these  subtleties,  and  decides  that 
crime  shall  at  any  rate  be  punished,  and  reparation  be  made  for  a 
wrongful  act.     As  to  the  actio  servi  corruptif  see  D.  xi.  3. 

9.  Interdum    etiam     liberorum  9.  Sometimes  there  may  be  a  theft 
hominmn  furtum  fit,  veluti  si  quis  of  free  persons,  as  if  one  of  our  chil- 
liberorum  nostrorum,  qui  in  potes-  dren  in  our  power  is  carried  away. 
tate  nostra  sunt,  subreptus  fuerit. 

Gal  ilL  199. 

Gains  adds,  as  an  example,  the  case  of  a  wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  su(£ 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a  free 
person  could  not  be  calculated ;  but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 

10.  Aliquando  autem  etiam  busb  10.  A  man  may  even  commit  a 
rei  quisque  furtum  committit,  veluti  theft  of  his  own  property,  as  if  a 
si  debitor  rem,  quam  creditori  pig-  debtor  tokeB  fraudmently  from  a  cre- 
noris  causa  dedit,  subtraxerit.  ditor  a  thing  he  has  pledged  to  him. 

Gai.  iii.  200 ;  D.  xlviL  2.  66.  pr. 


11.  Interdum  furti  tenetur,  qui 
ipse  furtum  non  fecerit :  qualis  est, 
cujus  ope  et  consilio  furtum  factum 
est.  In  quo  numero  est,  qui  tibi 
nummos  excussit,  ut  alius  eos  ra- 
peret,  aut  obstitit  tibi,  ut  fiJius  rem 
tuam  surriperet,  vel  oves  aut  boves 
tuas  fugaverit,  ut  alius  eas  excip- 
eret :  et  hoc  veteres  scripserunt  de 
eo,  qui  panno  rubro  fugavit  armen- 
tum.  Sed  si  quid  eorum  per  las- 
civiam  et  non  data  opera  ut  furtum 
admitteretur,  factum  est,  in  factum 
actio  dari  debet.  At  ubi  ope  Meevii 
Titius  furtiun  fecerit,  ambo  furti 
tenentur.  Ope  consilio  ejus  quoque 
furtum  admitti  videtur,  qui  scedas 
forte  fenestris  supponit  aut  ipsas 
fenestras  vel  ostium  efiEringit,  ut 
alius  furtum    faceret,   quive  ferra- 


11.  A  person  may  be  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a  theft,  as,  for  in- 
stance, a  person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  your  money  fall 
from  your  hand  that  another  may 
seize  upon  it ;  or  places  himself  in  your 
way  that  another  may  carry  off  some- 
thing belonging  to  you ;  or  drives  your 
sheep  or  oxen  that  another  may  make 
away  with  them,  as,  to  take  an  instance 
given  by  the  old  lawyers,  by  frighten- 
ing a  herd  with  a  piece  of  scarlet  cloth. 
But  if  such  acts  are  only  the  work 
of  reckless  folly,  with  no  design  of 
assisting  in  the  commission  of  a  theft, 
the  proper  action  is  one  in  factum. 
But  if  MsBvius  assists  Titius  to  com- 
mit a  robbery,  both  are  liable  to  an 
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tnenta  ad  elSringendum  aut  scalas,  action  of  theft.  A  person,  again,  as- 
ut  fenestris  supponerentur,  commo-  sists  in  a  theft  who  places  ladders 
daverit,  sciens,  cujus  gratia  commo-  under  a  window,  or  breaks  a  window 
daverit.  Certe  qui  nullam  operam  or  a  door,  that  another  inay  commit 
ad  furtum  faciendum  adhibuit,  sed  a  theft;  or  who  lends  tools  to  break 
tantum  consilium  dedit  atque  hor-  a  door,  or  ladders  to  place  under  a 
tatus  est  ad  furtum  faciendum,  non  window,  knowing  the  purpose  to  which 
tenetur  furti.  they  are  to  be  applied.    But  a  person 

who  does  not  actually  assist,  but  only 
advises  and  urges  the  commission  of  a 
tiieft,  is  not  liable  to  an  action  of  theft. 

Gai.  iii.  202 ;  D.  xlviL  2.  54.  4 ;  D.  xlviL  2.  36. 


12.  Hi,  qui  in  parentium  vel 
dominorum  potestate  sunt,  si  rem 
eis  subripiant,  furtum  quidem  ilUs 
faciunt  et  res  in  furtivam  causam 
cadit  nee  ob  id  ab  ullo  usucapi  pot- 
est, antequam  in  domini  potestatem 
revertatur ;  sed  furti  actio  non 
nascitur,  quia  nee  ex  alia  ulla  causa 
potest  inter  eos  actio  nasci :  si  vero 
ope  consiHo  aJterius  furtum  factum 
fuerit,  quia  utique  furtum  conmiit- 
titur,  convenienter  ille  furti  tenetur, 
quia  verum  est,  ope  consilio  ejus 
furtum  factum  esse. 


12.  Those  who  are  in  the  power  of 
an  ascendant  or  master,  if  they  steal 
anything  belonging  to  the  person  in 
whose  power  they  are,  commit  a  theft 
against  him.  The  thing  stolen,  in 
such  a  case,  is  considered  to  hefurtiva, 
and  therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has  re- 
turned  into  the  hands  of  the  owner ; 
but  no  action  of  theft  can  be  brought, 
because  the  relation  of  the  parties  is 
such  that  no  action  whatever  can  arise 
between  them.  But  if  the  theft  has 
been  committed  by  the  assistance  and 
advice  of  another,  as  a  theft  is  actually 
committed,  this  person  will  be  subject 
to  the  action  of  theft,  as  a  theft  is  un- 
doubtedly committed  through  his  aid 
and  advice. 

D.  xlvii.  2. 17.  pr. ;  D.  xlviL  2.  36. 1. 

13.  Furti  autem  actio  ei  competit,  18.  An   action  of    theft   may    be 

cujus  interest,  rem  salvam  esse,  licet  brought  by  anv  one  who  is  interested 
dominus  non  sit :  itaque  nee  domino  in  the  safety  of  the  thing,  although  he 
aliter  competit,  quam  si  ejus  intersit,  is  not  the  owner ;  and  tibe  proprietor, 
rem  non  perire.  consequently,  cannot  bring  this  action 

imless  he  is  interested  in  t£e  thing  not 

perishing. 

Gai.  iii  203 ;  D.  xlviL  2.  10. 

The  right  to  bring  the  actio  furti  may  belong  to  several  per- 
sons at  the  same  time.  For  instance,  both  the  owner  and  the 
usufructuary  had  sufficient  interest  in  the  thing  to  support  an 
action.  But  mere  interest  in  a  thing  was  not  sufficient  unless  the 
thing  had  been  delivered  to,  and  was  or  had  been  in  the  possession 
of,  the  plaintiff.  A  person,  for  instance,  to  whom  a  thing  was  due 
by  stipulation,  could  not  bring  an  actio  fv/rti  if  the  thing  was 
stolen ;  he  could  only  compel  the  actual  owner  to  allow  him  to 
bring  an  actio  furti  in  the  owner's  name ;  nor  could  an  unsecured 
creditor  bring  an  actio  furti  for  a  thing  stolen  from  his  debtor. 
(D.  xlvii  2.  14.  1  and  49.) 


14.  Unde  constat,  creditorem  de  14.  Hence,  a  creditor  may  bring 

pignore  subrepto  furti  agere  posse,    this  action  if  a  ttang  pledged  to  him 


1 1 


■4 


406  LIB.  IV.    TIT.  L 

etiamsi  idoneum  debitorem  habeat,  is  stolen,  althon^  his  debtor  is  sd 
quia  expedit  ei,  pignori  potius  in-  vent,  beoaose  it  may  be  more  adyao 
cumbere  quam  in  personam  agere  :  tageous  to  him  to  rely  upon  his  pledg 
adeo  quidem  at,  quamvis  ipse  de-  than  to  bring  an  aotion  against  hi 
bitor  eam  rem  snbripnerit,  nihilo  debtor  personally ;  so  much  so,  tha 
minus  creditori  competat  actio  furtL    although  it  is  the  debtor  HiTiia<»l#  tha 

has  stolen  the  thing  pledged,  yet  th( 
creditor  can  bring  an  action  of  ihelt 

Gai.  iii.  204;  B.  zlviL  2. 12.  2. 

16.  Item  si  fullo  polienda  curan-  16.  So,    too,    if   a  fuller  reoeiva 

dave  aut  saroinator  saroienda  ves-  clothes  to  scour  or  dean,  or  a  taila 

timenta    meroede    certa    acceperit  receives  them  to  mend,  for  a  certaii 

eaque  furto  amiserit,  ipse  furti  habet  fixed  sum,  and  has  them  stolen  iron 

^  actionem,  non  dominus,  quia  domini  him,  it  is  he  and  not  the  owner  who  i 

■  >  nihil  interest,  eam  rem  non  perisse,  able  to  bring  an  action  of  theft,  for  th< 

cimi  judicio  locati  a  fullone  aut  sar-  owner  is  not  considered  as  interestec 

:ij  cinatore  rem  suam  persequi  potest,  in  their  safety,  having  an  action  loeoH 

Sed  et  bonsB  fidei  emptori,  suorepta  by  which  he  mav  recover  Hie  thin^ 

re,  quam  emerit,  quamvis  dominas  stolen,  against    the  fuUer  or  tailor 

non  sit,  onmimodo  competit  furti  But  if  a  thing  is  stolen  from  a  bam 

actio,  quemadmodum  et  creditori.  fide  purchaser,  he  is  entitled,  like  i 

Fulloni  vero  et  sarcinatori  non  sJiter  creditoi;  to  an  action  of  theft,  althougi 

!  furti  competere  placuit,  quam  si  sol-  he  is  not   the  proprietor.     But   ai 

'  -  vendo  sint,  hoc  est  si  domino  rei  action  of  theft  is  not  maintainable  bi 

sestimationem  solvere  possint :  nam  the  fuller  or  tailor,  unless  he  is  sol 

si  solvendo  non  sunt,  tunc  quia  ab  vent,  that  is,  unless  he  is  able  to  paj 

eis    suiun    dominus  consequi    non  the  owner  the  value  of  the  thing  lost 

possit,  ipsi  domino  furti  actio  com-  for  if  the  fuller  or  tailor  is  insolvent 

petit,  quia  hoc  casu  ipsius  interest,  then  the  owner,  as  he  cannot  recovei 

rem  sfJvam  esse.    Idem  est  et  si  in  anything  from   them,  is  allowed    U 

parte  solvendo  sint    fullo  aut  sar-  bring  an  action  of  theft,  as  he  has  ii 

cinator.  this  case  an  interest  in  the  safety  o: 

the  thing.    And  it  is  the  same  althougi 
the  fuller  or  tailor  is  partially  solvent 

Gal  iii.  205;  D.  xlviL  2.  12.  pr. ;  D.  xlviL  2.  20.  L 

The  owner  has  no  interest  in  recovering  the  penalty  if  he  car 
get  compensation  from  the  person  whose  services  he  has  hired  tc 
the  full  amount  of  any  loss  he  sustains  by  the  theft ;  but  he  woulc 
still  be  able  to  bring  an  action,  ie.  a  vindication  an  actio  ad  ex- 
hibendtLm,  or  a  condictio,  to  get  the  thing  itself,  or  its  value,  fron 
the  thief.     (See  paragr.  19.) 

16.  Qu8e  de  fullone  et  sarcina-  16.  What  we  have  said  of  the  fullei 

tore  diximus,  eadem  et  ad  eum,  cui  and  tailor  was  appUed  by  the  ancientf 

conimodata    res    est,    transferenda  to  the  borrower  on  gratuitous  loaa 

veteres  existimabant :   nam  ut  ille  For  as  the  fuller,  by  accepting  a  sum  foi 

fullo   mercedem   accipiendo   custo-  his  labour,  makes  himself  answerable 

diam  prsestat,  ita  is  quoque,  qui  com-  for  the  safe  keeping  of  the  thing,  sc 

modum  utendi  percipit,  similiter  ne-  does  a  borrower  by  accepting  the  use 

cesse  habet  custodial u  prffistare.  Sed  of  the  thing  he  borrows.      But  oui 

nostra  providentia  etiaiu  hoc  in  de-  wisdom  has  introduced  in  our  decisions 

cisionibus  nostris  emendavit,  ut  in  an  improvement  on  this  point,  and  the 

domini  sit  voluntate,  sive  commo-  owner  may  now  bring  an  action  com- 

dati   actionem    adversus  eum,   qui  modati  against  the   Dorrower,  or  oi 

rem  commodataiu  accepit,  movere  theft  against  the  thief ;  but  when  once 

desiderat,  sive  fiurti  adversus  eum,  his  choice  is  made,  he  cannot  change 

qui    rem     subripuit,    et    alterutra  his  mind  and  have  recourse  to   the 
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earum  electa  dominum  non  posse  ex  other  action.    If  he  elects  to  sue  the 

pcenitentia  ad  alteram  venire  actio-  thie^  the  borrower  is  quite  freed ;  if 

nem.     Sed  si  quidem  furem  elegerit,  he  elects  to  sue  the  borrower,  he  can- 

iUum,    qui   rem    utendam   accepit,  not  bring  an  action  of  theft  against  Hie 

penitus  liberari.     Sin  autem  com-  thief,  but  the  borrower  may,  that  is, 

modator  veniat  adversus  eum,  qui  provided  that  thQ  owner  elects  to  sue 

rem  utendam  accepit,  ipsi  quidem  the  borrower,  knowing  that  the  thing 

nullo  modo  competere  posse  adver-  has  been  stolen.  >  If  he  is  ignorant  or 

sus  furem  furti  actionem,  eum  autem,  uncertain  of  this,  and  therefore  sues 

qui  pro  re  conmiodata  convenitur,  the  borrower,  and  then  subsequently 

posse  adversus  furem  furti  habere  learns  the  true  state  of  the  case,  and 

actionem,  ita   tamen,    si    dominus  wishes  to  have  recourse  to  an  action 

sciens,  rem  esse  subreptam,  adversus  of  theft,  he  will  be  permitted  to  sue 

eum,  cui  res  oommodatji  fuit,  per-  the  thief  without  any  difficulty  being 

venit :  sin  autem  nescius  et  dubi-  thrown  in  his  way,  for  it  was  in  ignor- 

tans,  rem  non  esse  apud  eum,  com-  ance  of  the  real  fact  that  he  sued  the 

modati    actionem    instituit,  postea  borrower ;  unless,  indeed,^  his  claim 

autem,  re  oomperta,  voluit  remit-  has  been  satisfied  by  the  borrower,  for 

tere  quidem  commodati  actionem,  ad  then  the  thief  is  quite  free  from  any 

furti  autem  pervenire,  tunc  licentia  action  of  theft  on  the  part  of  the  owner, 

ei    concedatur  et  adversus    furem  but  the  borrower  takes  the  place  of  the 

venire,  nullo  obstaculo  ei  opponendo,  owner  in  the  power  of  bringing  this 

quoniam  incertus  constitutus  movit  action.     On  the  other  hand,  it  is  very 

adversus  eum,    qui    rem    utendam  evident  that  if  the  owner  originally 

accepit,  conmiodati  actionem   (nisi  brings  an  action  commodati^  in  ignor- 

domino  ab  eo  satisfactum  est :  tunc  ance  that  the  things  has  been  stolen, 

etenim  omnimodo  furem  a  domino  and  subsequently,  leuning  this,  prefers 

quidem  furti  actione  libereui,  sup-  to  proceed  against  the  thief,  the  bor- 

positiun  autem  esse  ei,  qui  pro  re  rower  is  thereby  entirely  freed,  what- 

sibi  commodata  domino  satisfecit),  ever   mav  be  the  issue  of  the  suit 

cummanifestissimum  est,  etiam  si  ab  against  the  thief,  the  same  rule  hold- 

initio    dominus    actionem    instituit  ing    good,    whetiier  the  borrower  is 

commodati  ignarus,  rem  esse  sub-  wholly  or  only  partially  solvent, 
r^tam,  postea  autem,  hoc  ei  oognito, 
adversus  furem  transivit,  omni- 
modo liberari  eum,  qui  rem  commo- 
datejn  accepit,  quemcumque  causae 
exitiun  dominus  adversus  furem 
habuerit :  eadem  definitione  obtin- 
ente,  sive  in  partem  sive  in  solidum 
solvendo  sit  is,  qui  rem  commodatam 
accepit. 

Gai.  iii.206;  C.  vi.  2.  22.  1  2. 

The  concluding  words  of  the  para^aph  mean  that  the  owner  is 
put  to  his  election  once  for  all,  and  if  he  sues  the  borrower,  and 
finds  the  borrower  cannot  pay,  he  cannot  have  recourse  to  an  actio 
furti  against  the  thief. 

17.  Sed  is,  apud  quern  res  de-  17.  A  depositary  is  not  answerable 

posita  est,  custodiam  non  pnestat,  for  the  safe  keeping  of  the  thing  de- 

sed  tantum  in  eo  obnoxius  est,  si  posited,  but  is  only  answerable  for 

quid  ipse  dolo  malo  fecerit :  qua  de  wilful  wrong ;  therefore,  if  the  thing 

causa  si  res  ei  subrepta  fuerit,  quia  is  stolen  from  him,  as  he  is  not  bound 

restituendsB    ejus    nomine   depositi  by  the  contract  of  deposit  to  restore  it, 

non  tenetur  nee  ob  id  ejus  interest,  and  has  no  interest  in  its  safety,  he 

rem  salvam  esse,  furti  agere  non  cannot  bring  an  action  of  theft,  but  it 

potest,  sed  furti  actio  domino  com-  is  the  owner  alone  who  can  bring  this 

petit.  action. 

Gai.  iii  207 ;  D.  xlvii.  2.  14.  3. 
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We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio  fwrti 
might  also  be  brought  against  any  one  who  had  '  ope  conailio ' 
participated  in  the  theft,  and  the  whole  amount  of  the  penalty 
could  be  recovered  separately  against  each  thief  and  each  person 
taking  an  indirect  part  in  the  theft.     (D.  xlvii.  2.  21.  9.) 

Gustodiam  mon  proestat  is  equivalent  to  saying  that  he  is  not 
answerable  for  cvZpa  levis. 

18.  In  suxnma  sciendum  est,  quffi-  18.  It  must  be  finally  observecb 
situm  esse,  an  impubes  rem  alienam  that  the  question  has  been  asked 
amovendo  fortum  faciat.  Et  plaoet,  whether,  if  a  person  under  the  age  of 
qnia  fortum  ex  affeotu  consistit,  ita  puberty  takes  away  the  property  of 
demum  obligari  eo  crimine  impub-  another,  he  «conmiits  a  tneft.  The 
erem,  si  prozimus  pubertati  sit  et  answer  is,  that  as  it  is  the  intention 
ob  id  intellegat,  se  delinquere.  that  makes  the  theft,  such  a  person  is 

only  bound  by  the  obligation  springing 
from  the  delict  if  he  is  near  the  age  of 
puberty,  and  consequently  understands 
that  he  is  doing  wrong. 

Gai.  iii.  208. 

See  Bk.  iii.  Tit.  19.  10  note. 

19.  Furti  actio  sive  dupli  sive  19.  The  action  of  theft,  whether 
quadrupli  tantum  ad  pcense  perse-  brought  to  recover  double  or  quad- 
cutionem  pertinet :  nam  ipsius  rei  ruple,  has  no  other  object  than  the  re- 
persecutionem  extrinsecus  habet  covery  of  the  penalty.  For  the  owner 
dominus,  quam  aut  vindicando  aut  has  also  a  means  of  recovering  the 
condicendo  potest  auferre.  Sed  vin-  thing  itself,  either  by  a  vindicatio  or  a 
dicatio  quidem  adversus  possessor-  condictio.  The  former  may  be  brought 
em  est,  sive  fur  ipse  possidet  sive  against  the  possessor,  whether  the 
alius  quilibet :  condictio  autem  ad-  thief  or  any  one  else ;  the  latter  n}ay 
versus  ipsum  furem  heredemve  ejus,  be  brought  against  the  thief  or  the  heir 
licet  non  possideat,  competit.  of  the  tMef ,  s3though  not  in  possession 

of  the  thing  stolen. 

Gai.  iv.  8 ;  D.  xlvii.  2.  54.  3. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty  as 
a  punishment  for  their  wrongdoing;  but  something  more  re- 
mained for  the  thief  himself  to  do ;  he  had  to  restore  the  thing 
stolen  or  its  value.  The  owner  could  bring  a  vindicatio  or  an 
actio  ad  exhibendum,  which  were  both  actionea  arbitrarice  (Tit. 
6.  31) ;  that  is,  the  thief  was  directed  to  restore  the  thing  or 
exhibit  it,  and  if  he  did  not  do  so,  then  the  judge  condemned  him 
to  pay  what,  under  the  circumstances,  it  was  reasonable  he  should 
pay.  These  actionea  might  be  brought  against  any  possessor, 
against  the  thief,  or  any  one  who  had  received  possession  from  the 
thief.  As  a  general  rule  the  person  who  could  bring  a  vindicatio 
could  not  bring  a  condictio  for  the  same  thing ;  for  in  the  vindicatio 
he  asserted  that  the  property  in  the  thing  was  his,  whereas  in  the 
condictio  he  assertea  that  the  defendant  ought  to  make  over  (dare 
oportere)  the  property  in  the  thing  to  him,  and  these  were  incon- 
sistent assertions.  In  the  case  of  theft,  however,  the  plaintiff  had 
an  option  given  him  odiofwrwm  to  bring  what  was  termed  a  con- 
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dictiofurtiva  (Tit.  6.  14),  and  it  might  sometimes  be  advantage- 
ous to  have  this  option.  For  example,  the  thing  might  have 
perished,  and  it  was  a  rule  that  res  extinctoe  vindica/ri  non  poa- 
sunt.  Extincton  re«,  licet  vindica/ri  non  poasinty  condici  tamen 
furibua  posaunt     (Gai.  ii.  79.) 

This  condictio  fv/rtiva  might  be  brought  against  the  heirs  of 
the  thief,  whereas  the  CLctio  fwrti^  which  inflicted  a  punish- 
ment for  a  personal  wrongful  act,  could  only  be  brought  against 
the  thief  himself.  Every  action  against  a  thief  or  those  who 
assisted  him  might  be  brought  by  the  heirs  of  any  one  entitled  to 
bring  it.     (See  Tit.  12.) 


Tit.  II.    VI  BONORUM  RAPTORUM. 

Qui  res    alienas    rapit,  tenetnr  A  person    who  takes  by  force  a 

qnidem  etiam  furti  (auis  enim  magis  thing  belonging  to  another  is  liable  to 
alienam  rem  invito  domino  contreo-  an  action  of  theft,  for  who  can  better 
tat,  quam  qui  yi  rapit  ?  Ideoque  be  said  to  take  the  property  of  another 
recte  dictum  est,  eum  improbum  against  his  will  than  he  who  takes  it 
furem  esse) :  sed  tamen  propriam  by  force  ?  And  he  is  therefore  rightly 
actionem  ejus  delicti  nomine  prsetor  said  to  be  an  improhua  fur.  The 
introduxit,  que  appellatur  vi  bon-  prstor,  however,  has  introduced  a 
orum  raptorum  et  est  intra  annum  peculiar  action  in  the  case  of  this  de- 
quadrupU,  post  annum  simplL  Qu»  lict,  called  vi  bonorum  raptonmi ;  by 
actio  utilis  est,  etiamsi  quis  unam  which,  if  brought  within  a  year  after 
rem,  Ucet  mini  mam,  rapuerit.  the  robbery,  quadruple  the  value  of 
Quadruplum  autem  non  totum  poana  the  thing  taken  may  be  recovered ;  but 
est  et  extra  p<Bnam  rei  perseoutio,  if  brought  after  the  expiration  of  a 
sicut  in  actione  furti  manifesti  dixi-  year,  then  the  single  value  only  can  be 
mus  :  sed  in  quadruple  inest  et  rei  recovered.  This  action  may  be  brought 
persecutio,  ut  poena  tripli  sit,  sive  even  against  a  person  who  has  only 
comprehendatur  raptor  in  ipso  de-  taken  by  force  a  single  thing,  even 
licto  sive  non.  Bicucnlum  est  enim,  of  the  most  trifling  value.  But  this 
levioris  esse  condicionis  eum,  qui  vi  quadruple  of  the  value  is  not  alto- 
rapit,  quam  qui  clam  amovet.  gether  a  penalty,  the  recovery  of  the 

thing  being  something  additional,  as 
in  the  action  of  fwrtwn  manifestum ; 
for  the  recovery  of  the  thing  is  in- 
cluded, so  that  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was  or  was 
not  taken  in  the  actual  conmiission  of 
the  crime.  For  it  would  be  ridiculous 
that  a  person  who  uses  force  should 
be  treated  more  leniently  than  he  who 
secretly  removes  a  thing. 

Gai.  iv.  8. 

The  edict  of  the  pr»tor,  introducing  this  action,  ran  as  follows : 
Si  cui  dolo  malot  hominiima  coactia,  damni  quid  factum  ease 
dicetur,  aive  cujua  bona  rapta  eaae  dicentv/r:  in  eu/m  qv/i  id 
feciaae  dicetv/r  judidv/m  daho.     (D.  xlvii.  8.  2.  pr.) 

It  was  necessary  that  the  act  of  violence  should  be  committed 
with  evil  intent  {dolo  mdLo).     If,  for  instance^  a  'p^lxc^a'u.MA 
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carried  off  a  flock  of  sheep,  thinking  that  some  offence  had  been 
committed  against  the  lex  vectigalis,  although  he  was  mistaken, 
this  action  could  not  be  brought  against  him.  (D.  xlvii.  8.  2.  20.) 
Even  if  the  thief  was  alone,  or  one  thing,  however  small,  was 
carried  off,  yet  the  action  might  be  brought,  although  the  words 
hominibua  coactia  and  bona  rapta  occur  in  the  edict.  It,  like  the 
action  of  theft,  could  only  be  brought  if  the  thing  or  things  taken 
were  moveables.     (C.  ix.  33.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
from  that  recovered  under  an  actio  fwrti.  Under  the  actio  vi 
honorwm  raptorv/m  the  thing  itself  was  recovered,  or  its  value  if 
the  thief  no  longer  had  it  in  his  possession,  and  also  three  times 
the  estimated  value  of  the  thing  itself ;  while  the  a^tio  fv/rti  was 
only  penal.     (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  a^tio  fwrti  in- 
stead ;  and  he  might  bring  this  action  after  the  expiration  of  a 
year  prevented  his  bringing  that  vi  honorwm,  ra/ptorv/m.  If  he 
first  brought  the  latter  action,  he  could  not  afterwards  bring  the 
actio  fwrt%  ;  but  he  could  first  bring  the  actio  furti,  and  afterwards 
bring  the  actio  vi  honorv/m  raptorwm  for  the  excess  recoverable 
by  that  action.     (D.  xlvii  8.  1.) 

This  action  imited  in  its  effects  the  vi/ndicatio  or  condicHo^ 
and  also  the  recovery  of  a  penalty.  As  it  was  pai*tly  penal,  it 
could  not  be  brought  against  the  heirs  of  the  thief.  (D.  xlvii  8. 
2.  27.)  The  offence  of  taking  goods  by  force  could  also  be  made 
the  subject  of  a  criminal  charga     (Tit.  18.  8.) 

1.  Quia  tcmien  ita  competit  heec  1.  As,    however,  this    action   oan 

actio,  si  dolo  malo  quisque  rapaerit :  only  be  brought  against  a  person  who 

qui  aliquo    errore  inductus,    suam  robs  with  the  intent  of  conunitting  a 

rem  esse,    et    imprudens    juris    eo  wilful  wrong,  if  any  one  takes  by  foroe 

animo  rapuit,  quasi  domino  liceat  a  thing,  thinKing  himself,  by  a  mistake, 

rem   suam  etiam  per  vim  auferre  to  be  the  owner,  and,  in  ignoranoe  of 

possessoribuB,  absoivi   debet.      Gui  the  law,  believing  it  permitted  to  an 

scilicet   conveniens    est,    nee    furti  owner  to  take  away,  even  by  force,  a 

teneri  eiun,  qui  eodem  hoc  animo  thing  belonging  to  himself  from  per- 

rapuit.     Sed  ne,  dum  taUa  excogi-  sons  in    whose    possession  it  is,   he 

tentur,  inveniatur    via,    per    quam  ought  to  be  held  discharged  of  this 

raptores    impune    suam    exerceant  action ;  and  on  the  same  principles  a 

avaritiam :    meHus  divaUbus  consti-  person  carrying  off  a  thing  under  simi- 

tutionibus  pro  hac  parte  prospectum  lar  circumstances  would  not  be  liable 

est,  ut  nemini  liceat  vi  rapere  rem  to  an  action  of  theft.    But  lest  robbers, 

mobilem    vel    se    moventem,   licet  under  the  cover  of  such  an  excuse, 

suam  eandem  rem  existimet :  sed  si  should  find  means  of  gratifying  their 

quis  contra  statuta  fecerit,  rei  qui-  avarice   with  impunity,  the  imperial 

dem  suae  dominio  cadere,  sin  autem  constitutions  have  made  a  wise  aJtera- 

aliena    sit,    post    rei  restitutionem  tion,  by  providing  that  no  one  may 

etiam    sestimationem    ejusdem  rei  carry  off  by  force  a  thing  that  is  move- 

Ersestare.     Quod  non  solum  in  mo-  able,   or    moves    itself,    although    he 

ilibus    rebus,    quse    rapi    possunt,  thinks  himself  the  owner.     If  any  one 

constitutiones  optinere  censuenmt,  acts  contrary  to  these  constitutions,  he 

sed  etiam  in  invasionibus,  qus  circa  is,  if  the  thing  is  his,  to  cease  to  be 

res  soli  fiunt,  ut  ex  hac  causa  omni  owner  of  it ;  if  it  is  not,  he  is  not  only 

rapina  homines  abstineant.  to  restore  the  thing  taken,  but  also  to 

pay  its  value.    The  constitutions  have 
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declared  these  roles  applicable,  not 
only  in  the  case  of  moveables  of  a 
nature  to  be  carried  off  by  force,  but 
also  to  forcible  entries  made  upon 
things  pertaining  to  the  soil,  in  order 
that  every  kind  of  violent  robbery  may 
be  prevented. 

D.  xlviL  8.  2.  18 ;  C.  viiL  4,  7. 

The  constitution  referred  to  was  enacted  in  A-D.  889  by  the 
Emperors  Valentinian,  Theodosius,  and  Arcadius.  It  provided  a 
much  more  effectual  remedy  for  forcible  disturbance  than  had  been 
given  by  the  interdict  unde  vi.  It  applied,  which  the  interdict 
did  not,  to  moveables  as  well  as  immoveables,  and  it  not  only 
made  the  wrongdoer  give  up  the  thing,  but  it  made  him,  if  he 
was  the  owner,  lose  the  property  in  the  thing,  and,  if  he  was  not 
the  owner,  pay  its  value.     (See  Tit.  15.  6.) 

2.  In    hac   actione  non   utique  2.  In  this  action  it  is  dearly  not 

spectatur,  rem  in  bonis  actoris  esse :  necessary  that  the  thing  should  have 
nam  sive  in  bonis  sit  sive  non  sit,  si  been  parb  of  the  goods  of  the  plaintiff; 
tamen  ex  bonis  sit,  locum  hsec  actio  for  whether  it  has  been  part  of  his 
habebib.  Quare  sive  commodata  goods  or  not,  yet  if  it  has  been  taken 
sive  locata  sive  etiam  pignerata  sive  nrom  among  his  goods,  the  action  may 
deposita  sit  apud  Titium  sic,  ut  in-  be  brought.  Consequently,  if  any- 
terait  ejus,  eam  non  auferri,  veluti  thing  has  been  let,  lent,  or  given  in 
si  in  re  deposita  culpam  quoque  pro-  pledge  to  Titius,  or  deposited  with  him, 
misit,  sive  bona  fide  possideat,  sive  so  that  he  has  an  interest  in  its  not 
usumfructum  in  ea  quis  habeat  vel  being  j>aken  away  by  force,  as  if,  for  in- 
quod  aliud  jus,  ut  intersit  ejus,  non  stance,  he  has  engaged  to  be  answer- 
rapi :  dicendum  est,  competere  ei  able  for  any  fault  committed  respecting 
banc  actionem,  ut  non  dominfum  it ;  or  if  he  possesses  it  bona  fide,  or 
accipiat,  sed  illud  solum,  quod  ex  has  the  usufruct  of  it,  or  has  any  other 
bonis  ejus,  qui  rapinam  passus  est,  id  legal  interest  in  its  not  being  taken 
est  quod  ex  substantia  ejus  ablatum  away  by  force,  this  action  may  be 
esse  proponatur.  Et  generaliter  di-  brought,  not  to  give  him  the  ownership 
cendum  est,  ex  quibus  causis  furti  in  the  thing,  but  merely  to  restore 
actio  competit  in  re  dam  facta,  ex  him  what  he  has  lost  by  the  thing 
iisdem  causis  omnes  habere  banc  being  taken  away  by  violence  from  out 
actionem.  of  his  goods,  that  is,  from  out  of  his 

substance.  And  generally,  we  may 
say,  that  the  same  causes  which  would 
give  rise  to  an  action  of  theft,  if  the 
act  is  committed  secretly,  will  give 
*  ground  for  this  action,  if  it  is  com- 

mitted with  force. 

D.  xlvii.  8.  2.  22-24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a  secret  theft,  the  very 
slightest  interest  in  the  thing  taken  was  sufficient  to  enable  a 
plaintiff  to  bring  the  action  vibonorum  raptorum.  For  instance, 
a  mere  depositary  could  bring  it,  although  his  interest  was  not 
great  enough  to  permit  of  his  bringing  an  actio  furti. 
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Tit.  III.    DE  LEGE  AQUIUA, 

Damni  injurise  actio  constituitur  The  action  damni  injwrim  is  es- 

per  legem  AqniUam.  Gnjus  primo  tablished  by  the  lex  AquiHct^  of  which 
oapite  cautum  est,  nt  si  quis  homi-  the  first  head  provides,  that  if  any  one 
nem  aUenum  alienamve  quadrupe-  shall  have  wrongfully  killed  a  slave,  or 
dem,  quae  pecudum  numero  sit,  in  a  four-footed  bea^t,  being  one  of  those 
juria  Occident,  quanti  ea  res  in  eo  reckoned  among  cattle,  belonging  to 
anno  plurimi  fmt,  tantum  domino  another,  he  shall  be  condemned  to  pay 
dare  damnetur.  the  owner  the  greatest  value  which  the 

thing  has  possessed  at  any  time  within 
a  year  previously. 

Gai.  ilL  210;  D.  iz.  2.  2.  pr. 

The  lex  AquUia  was,  as  Ulpian  informs  us  (D.  ix.  2.  1.), 
a  plebiscitum  made  on  the  proposition  of  the  tribune  Aquiliua 
It  made  an  alteration  in  all  the  previous  laws,  including  those 
of  the  Twelve  Tables,  which  had  treated  of  damage  wrongfully 
done  (de  da/mno  injuria),  Theophilus  says  it  was  passed  at 
the  time  of  the  secession  of  the  plebs,  meaning,  probably,  that 
to  the  Janiculum,  in  the  year  B.C.  286.  (Paraphrase  on  paragr. 
15.) 

A  fragment  of  Qaius  in  the  Digest  (D.  ix.  2.  2.  pr.)  contains 
the  terms  of  this  first  head  of  the  lex  Aquilia :  *  Qv/i  servum  ser- 
vamve  alienwm  aliena/mve  quadrwpedeTa  vel  pecudem  injwria 
occiderit,  quanti  id  in  ed  anno  plurimi  fwit,  tantum  ces  da/re 
domino  daranaa  esto  \ 

1.  Quod  autem  non  prsecise  de  1.  As  the  law  does  nol  speak  gene- 
quadrupede,  sed  de  ea  taiitimi,  qua  rally  of  four-footed  beasts,  but  only 
pecudum  numero  est,  cavetur,  eo  of  those  which  are  reckoned  among 
pertinet,  ut  neque  de  feris  bestiis  cattle,  we  may  consider  its  provisions 
neque  de  canibus  cautum  esse  in-  as  not  applying  to  wild  animals  or  dogs, 
teUegamus,  sed  de  his  tantimo,  quae  but  only  to  animals  which  may  oe 
proprie  pasci  dicuntur,  quales  sunt  properly  said  to  graze,  as  horses,  mules, 
equi,  mmi,  asini,  boves,  oves,  caprse.  asses,  sheep,  oxen,  goats.  It  has  been 
Desuibusquoqueidemplacuit :  nam  held  to  apply  also  to  swine,  for  they 
et  sues  peconun  appellatione  conti-  are  included  in  the  term  cattle,  seeing 
nentur,  quia  et  hi  gregatim  pasoim-  that  they  feed  in  herds.  Thus  Homer 
tur :  sic  denique  et  Homerus  in  says,  as  iBUus  Marcianus  quotes  in 
Odyssea  ait,  sicut  iBlius  Marcianus  his  Institutes : — 

in  suis  institutionibus  refert :—  <You  will  find  him  seated  by  big 

At)(is  tov  y€  avtaai  naprjfiepov    ai  swine,  and  they  are  feeding  by  the 

dc  v€fiovTai  rock  of  Corax,  near  the  spring  Are- 
nap     KSpuKOs    irdrpjjy    cVt    t€    Kprjvjj  thusa '. 

Apfdova-fj. 

D.  ix.  2.  2.  2;  D.  xxxii.  65.  4. 
The  passage  is  from  Od,  xiii.  407. 

2.  Injuria  autem  occidere  intel-  2.  To  kill  \vTongfully  is  to  kill 
legitur,  qui  nuUo  jure  occidit.  Itaque  without  any  right ;  consequently,  a 
qui  latronem  occidit,  non  tenetur,     person  who  kills  a  robber  is  not  liable 
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utique  si  aliter  perioulnm  effugere    to  this  action,  that  is,  if  he  could  not 
non  potest.  otherwise  avoid  the  danger  with  which 

he  was  threatened. 

D.  ix.  2.  5.  pr.  ajid  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  *  nullo  jure  *  ?  if  so,  the  lex 
Aqwuia  applied. 

3.  Ac  ne  is  qnidem  hac  lege  tene-  3.  Nor  is  a  person  made  liable  by 
tur,  qui  casu  ocoidit,  si  modo  culpa  this  law,  who  has  killed  by  accident, 
ejus  nulla  invenitur :  nam  aJioquin  provided  there  is  no  fault  on  his  part, 
non  minus  quam  ez  dolo  ez  culpa  lor  this  law  punishes  fault  as  well  as 
quisque  hac  lege  tenetur.  wilful  wrongdoing. 

Gal  iiL  202,  211. 

4.  Itaque  si  qnis,  dum  jaculis  4.  Ck)nsequently,  if  any  one  play- 
ludit  vel  ezercitatur,  transeuntem  in^  or  practising  with  a  javelin,  pierces 
servum  tuum  trajecerit,  distingui-  with  it  your  slave  as  he  goes  by,  there 
tur.  Nam  si  id  a  milite  quidem  in  is  a  distinction  made.  If  the  accident 
Campo  locove,  ubi  solitum  est  ezer-  is  caused  by  a  soldier,  while  practising 
citari,  admissum  est,  nulla  culpa  in  the  Campus  Martins,  or  other  pltkce 
ejus  intellegitur :  si  aJius  tale  quid  appropriated  to  military  ezercises, 
admisit,  culpse  reus  est.  Idem  juris  there  is  no  fault  on  his  part;  but  any 
est  de  znilite,  si  is  in  alio  loco,  quam  one  else  besides  a  solcuer  causing  a 
qui  ezercitandis  militibus  destinatus  similar  accident  is  chargeable  with  a 
est,  id  admisik  fault,  and  the  soldier  himself  would  be 

in  fault,  if  he  inflicted  such  an  injury 
in  any  other  place  than  one  appropri- 
ated to  military  ezercises. 

D.  ix.  2.  9.  4. 


5.  Item  d  putator  ez  arbore  de- 
jecto  ramo  servum  tuum  transeun- 
tem occideri^  si  prope  viam  publi- 
cam  aut  vflkalem  id  factum  est 
neque  prseolimiavit,  nt  casus  evitari 
possit,  culpsB  reus  est:  si  prsecla- 
mavit,  neque  ille  curavit  cavere, 
eztra  culpam  est  putator.  ^que 
extra  culpam  esse  intellegitur,  si 
seorsum  a  via  forte  vel  in  medio 
fundo  cedebat,  licet  non  prsecla- 
mavit,  quia  eo  loco  nnlH  eztraneo 
jus  fuerat  versandi 


5.  If,  again,  any  one,  in  pruning  a 
tree,  by  letting  a  bough  fall,  kills  yomr 
slave  who  is  passing,  and  this  takes 
place  beside  a  public  way  or  an  occu- 
pation road,  and  he  has  not  cried  out 
to  make  persons  take  care,  he  is  in 
fault;  but  if  he  oaJled  out,  and  the 
passer-by  would  not  take  care,  he  is  not 
to  blame.  He  is  also  equally  free  from 
blame  if  he  was  cutting;  far  from  any 
public  way,  or  in  the  nuddle  of  a  fielcU 
even  though  he  heis  not  called  out,  for 
by  such  a  place  no  stranger  has  a  right 
to  pass. 

D.  iz.  2.  31. 

6.  Pneterea  si  medicus,  qui  ser-  6.  So,  again,  a  physician  who  has 

vum  tuum  secuit,  dereliquerit  cura-  performed  an  operation  on  your  slave, 
tionem  atque  ob  id  mortuus  fuerit  and  then  neglected  to  attend  to  his 
servus,  oulpse  reus  est.  cure,  so  that  the  slave  dies,  is  guilty  of 

a  fault. 

D.  iz.  2.  8.  pr. 

«  7.  Imperitia  ^uoque  oulpsB  ad-         7.  Unskilfulness  is  also  reckoned  aa 

numeratur,  veluti  si  medicus  ideo  a  fault,  as  if  a  physician  kills  your 

servum  tuum  occiderit,  quod  eum  slave  by    unskilfully    performing    an 

male  secuerit  aut  perperam  ei  me-  operation  on  him,  or  oy  giving  him 

dicamentum  dederit.  wrong  medicines. 

D.  iz.  2.  7.  8  ;  D.  iz.  2.  8.  pr.\  D.\.  Vl.\^'i, 
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8.  Impetu  qaoque  mnlarum,  quas  8.  So,  too,  if  a  muleteer,  thiough 
mnlio  propter  imperitiam  retinere  his  want  of  skill,  cannot  manage  his 
non  potnerit,  si  servus  tnns  op-  mules,  and  runs  over  your  slave,  he  is 
pressus  fuerit,  culpse  reus  est  mulio.  guilty  of  a  fault.  As,  also,  he  would 
Sed  et  si  propter  infirmitatem  re-  be,  if  he  could  not  hold  them  in  on 
tinere  eas  non  potuerit,  cum  alius  account  of  his  weakness,  provided  that 
firmior  retinere  potuisset,  seque  a  stronger  man  could  have  held  them 
culpse  tenetur.  Eadem  placuenmt  in.  The  same  decision  applies  to  a 
de  eo  quoque,  qui,  cum  equo  ve-  person  on  horseback  who  is  unable  to 
heretur,  impetum  ejus  aut  propter  manage  his  horse,  owing  to  physical 
infirmitatem  aut  propter  imperitiam  weakness  or  want  of  skilL 

suam  retinere  non  potuerit. 

D.  ix.  2.  a  L 

9.  His  autem  verbis  legis  'quanti  9.  The  words  of  the  law  above 
id  in  eo  anno  plurimi  fuerit '  ilia  sen-  quoted,  *  the  greatest  value  the  thing 
tentia  exprimitur,  ut  si  quis  homi-  heis  possessed  at  any  time  within  a 
nem  tuum,  qui  hodie  claudus  aut  year  previouslv,'  mean  that  if  your 
luscuB  aut  mancus  erit,  occiderit,  slave  is  killed,  being  at  the  time  of  his 
qui  in  eo  anno  integer  aut  pretiosus  death  lame,  one-eyed,  or  maimed,  but 
merit,  non  tanti  teneatur,  quanti  is  having  been  withm  a  year  quite  sound 
hodie  erit,  sed  quanti  in  eo  anno  and  of  considerable  value,  the  person 
plurimi  fuerit.  Qua  ratione  credi-  who  kills  him  is  bound  to  pay,  not  his 
tum  est,  poenalem  esse  hujus  legis  actual  value,  but  the  sreatest  value  he 
actionem,  ^uia  non  solum  tanti  ever  possessed  within uie  year.  Hence, 
quisque  obhgatur,  quantum  damni  this  action  may  be  said  to  be  penal,  as 
dederit,  sed  aliquando  longe  pluris :  a  person  is  bound  under  it  not  only 
ideoque  constat,  in  heredem  earn  for  the  damage  he  has  done,  but  some- 
actionem  non  transire,  qu8B  transi-  times  for  much  more  ;  and,  therefore, 
tura  fuisset,  si  ultra  damnum  num-  the  action  does  not  peaa  against  his 
quam  lisse  stimaretur.  heir,  as  it  would  do  if  the  condemna- 
tion did  not  exceed  the  amount  of  the 
actual  damage. 

Gai.  iii  214;  D.  ix.  2.  23.  3,  8.  ^  ^ 

10.  Illud  non  ex  verbis  legis,  sed  10.  It  has  been  dedHL  not  by 
ex  interpretatione  placuit,  non  so-  virtue  of  the  actual  ^^^ig  of  the 
lum  perempti  corporis  seBtimation-  law,  but  by  interpretaiaon,  that  not 
em  habendam  esse  secundum  ea,  only  is  the  value  of  the  thing  perish- 
quae  diximus,  sed  eo  amplius  quid-  ing  to  be  estimated  as  we  have  said, 
quid  prseterea,  perempto  eo  corpore,  but  also  the  loss  which  in  any  way  we 
damni  vobis  adlatum  fuerit,  veluti  incur  by  its  perishing ;  as,  for  instance, 
si  servum  tuum  heredem  ab  aUquo  if  your  slave  having  been  instituted 
institutum  ante  quis  occiderit,  quam  heir  by  some  one  is  killed  before  he 
is  jussu  tuo  adiret :  nam  hereditatis  enters  at  your  command  on  the  inherit- 
quoque  amisssB  rationem  esse  haben-  ance,  the  loss  of  the  inheritance  should 
dam  constat.  Item  si  ex  pari  mular-  be  taken  account  oi  So,  too,  if  one 
um  unam  vel  ex  quadriga  equorum  of  a  pair  of  mules,  or  of  a  set  of  four 
tmuin  occiderit,  vel  ex  comcedis  unus  horses,  or  one  slave  of  a  band  of  come- 
servus  fuerit  occisus  :  non  solum  dians,  is  killed,  account  is  to  be  taken 
occisi  fit  sestimatio,  sed  eo  amplius  not  only  of  the  value  of  the  thing 
id  quoque  computatur,  quanto  de-  killed,  but  also  of  the  diminished  value 
pretiati  sunt,  qui  supersunt.  of  what  remains. 

Gai.  iii.  212 ;  D.  ix.  2.  22.  1. 

IL  Liberum  est  autem  ei,  cujus  II.  The  master  of  a  slave  who  i|^ 

servus    fuerit    occisus,    et    private  killed  may  bring  a  private  action  for 

judicio  legis  Aofuiliee  damnum  per-  the  damages  given  by  the  Ux  AquiliOj 

sequi  et  capitalis  crinainis  eum  reum  and  also  bring  a  capital  charge  against 

f  acere.  the  murderer. 

Gai.  iii.  213. 
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A  crimen  capitate  was  one  which  affected  the  capv^  of  the 
condemneA  The  lex  Cornelia  (D.  ix.  2.  23.  9 ;  see  also  Title  18. 
6  of  this  Book)  gave  the  master  the  power  to  bring  a  criminal 
accusation  against  the  murderer.  The  Code  (iii.  35.  3)  contains 
a  rescript  of  the  Emperor  Gordian,  stating  it  as  undoubted  law 
that  a  criminal  accusation  did  not  prevent  a  master  also  bringing 
a  private  action  under  the  lex  Aquilia.  The  crimen  capxtale 
could  be  brought  only  in  cases  of  murder,  not  in  cases  of 
homicide. 

12.  Caput  secundum  legis  Aqui-  12.  The   second  head  of  the    lex 
Ike  in  usu  non  est.                                 Aquilia  is  not  now  in  use. 

Gal  iii  215;  D.  iz.  2.  27.  4. 

We  learn  from  Gains  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a  stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  (See  Bk.  iii. 
Tit.  29.  1.)  The  stipulator  might  also  have  brought  an  axitio 
m^ndati  against  the  adstipulator,  if  he  preferred  doing  so ;  but, 
as  we  see  from  Title  16  of  this  Book  (paragr.  1),  proceeding 
under  the  lex  Aquilia  gave  the  plaintiff  the  advantage  of  having 
the  amount  he  recovered  doubled  if  the  defendant  denied  his 
liability.    (Gai.  iii  216.) 

13.  Gapite  tertio  de  omni  oetero  13.  The  third  head  provides  for 
damno  cavetur.  Itaque  si  quis  ser-  every  kund  of  damage ;  and  therefore, 
vum  vel  earn  quadrupedem,  quse  if  a  slave,  or  a  four-footed  heast  of  those 
pecudum  numero  est,  vulneraverit  reckoned  among  cattle,  is  wounded, 
sive  eam  quadflupedem,  qum  pecu-  or  a  four-footed  beast  of  those  not 
dum  numero  ^K^t,  veluti  canem  reckoned  among  cattle,  as  a  dog  or 
aut  f eram  bei^H^  vulneraverit  aut  wild  beast,  is  wounded,  or  killed,  an 
Occident,  hoc^ftite  actio  constitui-  action  may  be  brought  under  the  third 
tur.  In  ceteim  quoque  omnibus  head.  Compensation  may  also  be  ob- 
animalibus,  item  in  omnibus  rebus,  tained  under  it  for  all  wrongful  injxurv 
quae  anima  carent,  damnum  injuria  to  animals  or  inanimate  things,  ana, 
datum  hac  parte  vindicatur.  Si  quid  in  fact,  for  anvthing  burnt,  broken,  or 
enim  ustum  aut  ruptum  aut  fraotum  fractured,  although  the  word  broken 
fuerit,  actio  ex  hoc  capite  constitui-  (ruptum)  would  nave  sufficed  for  all 
tur :  quamq^uam  potuerit  sola  rupti  these  cases  ;  for  a  thing  is  ruptum 
appellatio  m  omnes  istas  causas  whidi  is  in  any  way  spoilt  (corrup^um), 
sumcere :  ruptum  enim  intellegitur  so  that  not  only  uiings  burnt  or  f  rac- 
quoquo  modo  corruptum.  Unde  tured,  but  also  things  cut,  bruised, 
non  solum  usta  aut  fracta,  sed  etiam  spilt,  or  in  any  way  destroyed  or  dete- 
scissa  et  coUisa  et  efiusa  et  quoquo  riorated,  may  be  said  to  be  rupta.  It 
modo  perempta  atque  deteriora  facta  has  also'  been  decided,  that  any  one 
hoc  verbo  continentur:  denique  who  mixes  anything  with  the  oil  or 
responsum  est,  si  quis  in  alienum  wine  of  another,  so  as  to  spoil  the 
vinum  aut  oleum  id  inuniserit,  quo  goodness  of  the  wine  or  oil,  is  liable 
naturalis  bonitas  vini  vel  olei  oor-  under  this  head  of  the  lex  Aquilia, 
rumperetur,  ex  hac  parte  legis  eum 

tenerL 

Gai.  iiL  217 ;  D.  ix.  2.  27. 13, 16. 

The  terms  of  this  third  head  of  ihe  Aquilian  law  are  given  by 
Ulpian  (D.  ix.  2.  27.  6) :  *  Ceterarv/m  rerwm,  prceter  Aowiiuettv. 
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et  pecudem  ocdsos,  si  (piia  aXteri  dammim  fa>xit,  quod  usaerit, 
fregerity  ruperit  injuna^  quanti  ea  res  erit  in  diebua  triginta 
proximia,  tantura  ces  domino  da/re  dcminds  esto  \ 


14.  Illud  palam  est,  siout  ex 
primo  capite  ita  demum  quisque 
tenetnr,  si  dolo  ant  culpa  ejus  homo 
aut  q^uadrupes  occisus  occisave  fu- 
erit,  ita  ex  hoc  capite  ex  dolo  aut 
culpa  de  cetero  damuo  quemque 
teneri  Hoc  tamen  capite  non 
quanti  in  eo  anno,  sed  quanti  in 
diebus  triginta  proximis  res  fuerit, 
obligatur  is,  qui  damnum  dederit. 


14.  It  is  evident  that,  as  a  person 
is  liable  under  the  first  head,  if  by 
wilful  injmry  or  by  his  fault  he  kills  a 
slave  or  a  four-footed  beast,  so,  by  this 
head,  a  person  is  liable  for  every  other 
damage,  if  there  is  wrongful  injury  or 
fault  in  what  he  does.  But  xmder  this 
head,  the  offender  is  bound  to  pay  the 
greatest  value  the  thing  has  possessed, 
not  within  the  year  next  preceding, 
but  the  thirty  days  next  preceding. 
Gai.  iii.  218 ;  D.  ix.  2.  30.  3. 

15.  Ac  ne  '  plurimi '  quidem  ver-  15.  Even  the  word  plurimi,  Le.  of 
bum  adjicitur ;  sed  Sabino  recte  the  greatest  value,  is  not  expressed  in 
placuit,  perinde  habendam  sestima-  this  case.  But  Sabinus  was  rightly  of 
tionem,  ac  si  etiam  hac  parte  opinion,  that  the  estimation  ought  to 
'plurimi*  verbum  adjectum  fuisset:  be  made  as  if  this  word  was  in  the 
nam  plebem  Bomanam,  quae  Aquilio  law,  since  it  must  have  been  that  the 
tribune  rogante  banc  legem  tulit,  plebeians,  who  were  the  autiiors  of  this 
contentam  fuisse,  quod  prima  parte  law  on  the  motion  of  the  tribune 
eo  verbo  usa  est.  Aquilius,  thought  it  sufficient  to  have 

used  the  word  in  the  first  head  of  the 
law. 

Gal  iiL  218;  D.  ix.  2.  29.  8;  D.  ix.  2.  L  1. 

16.  Geterum  placuit,  ita  demum  16.  But  the  direct  action  under  this 
ex  hac  lege  actionem  esse,  si  quis  law  can  only  be  brought  if  any  one 

S^rsecipue   corpore  suo  danmum  de-  has,  with  his  own  body,  done  damage, 

erit.      laeoque  in   eum,   qui  alio  and  consequently  utum  aciiones  are 

mode  damnimi  dederit,  umes  ac-  given  against   the  p^B>n  who  does 

tiones  dari  solent :    veluti  si  quis  damage  in  any  otherPmy.    For  in- 

hominem  alienum  aut  pecus  ita  in-  stance,  a  utilis  actio  if  ^ven  against 

cluserit,  ut  fame  necaretur,  aut  ju-  one  who  shuts  up  a  sk^e  or  a  beast,  so 

mentum  tam  vehementer  egerit,  ut  as  to  produce  death  by  hunger ;  who 

rumperetur,   aut  pecus  in  tantum  drives  a  beast  so  fset  as  to  seriously 

exagitaverit,  ut  preecipitaretur,  aut  injure  it,  or  scares  cattle  so  that  they 

si  quis  alieno  servo  persuaserit,  ut  rush  over  a  precipice,   or  persuades 

in  arborem  ascenderet  vel  in  puteum  another  man's  slave  to  climb  a  tree,  or 

descenderet,   et  is  ascendendo  vel  go  down  into  a  well,  and  the  slave  in 

descendendo  aut  mortuus  fuerit  aut  climbing  or  descending   is  killed  or 

aliqua   parte    corporis    Isesus    erit,  maimed.     But  if  any  one  has  flung 

utilis  in  eum  acUo  datur.     Sed  si  the  slave  of  another  from  a  bridge  or 

quis  alienum  servum  de  ponte  aut  a  bank  into  a  river,  and  the  slave  is 

ripa  in  flumen  dejecerit  et  is  suffo-  drowned,  then,  as  he  has  actually  flung 

catus    fuerit,    eo,    quod    projecerit  him  down,  there  can  be  no  difficulty 

corpore  suo,  damnum  dedisse  non  in  deciding  that  he  has  caused  the 

difficiliter  intellegi  poterit  ideoque  damage  with  his  own  body,  and  con- 

ipsa  lege  Aquilia  tenetur.     Sed  si  sequently  he  is  directly  liable  under 

non  corpore  danmum  fuerit  datum  the  lez  Aquilia,    But  if  no  damage 

neque  corpus  leesum  fuerit,  sed  alio  has  been  done  by  the  body  of  the 

modo  damnimi  alicui  contigit,  cum  wrongdoer,  and  the  body  of  the  ob- 

non    sufficit    neque  directa   neque  ject  affected  has  not  been  injured,  but 

utilis  Aquilia,  placuit  eum,  qui  ob-  damage  has  been  done  to  the  person  or 

noxius    fuerit,    in    factum    actione  thing  in  some  other  way,  then,  since 

teneri :  veluti  si  quis,  misericordia  the  actio  directa  and  the  actio  utilis  are 
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ductus,  aUeniux)  Bervnm  oompeditum    both  inapplicable,  it  has  been  decided 
solvent  at  fugeret  that  an  actio  in /actum  shaJI  lie  against 

the  wrongdoer;  for  instance,  S  any 
one  through  compassion  has  loosed 
the  fetters  of  a  slave,  to  enable  him  to 
escape. 

Gal  iii  219.  D.  ix.  2.  33. 1 ;  D.  iv.  3.  7.  7. 

If  the  injury  was  done,  to  use  the  language  of  the  jurists,  corpore 
corporis  that  is,  with  direct  bodily  force  to  the  body  of  a  slave  or 
beast,  the  actio  (legia)  AquilicB  had  place.  If  it  was  done  corporis 
but  indirectly  and  not  corpore^  the  actio  utilia  AquUicB  had  ^ace. 
If  it  was  done  neither  to  the  body,  nor  yet  with  direct  bodily  force, 
the  actio  must  be  brought  in  factwm,  that  is  on  the  particular 
circumstances  of  the  case. 

Si  quia  prcedpue.  Buschke  suggests  ihski prcBciptie  has  crept 
into  the  text  from  the  gloss  of  a  commentator  who  meant  to 
suggest  that  the  injury  might  be  done  with  an  instrument  held  in 
the  hand,  and  so  forming  part  of  the  body,  of  the  wrongdoer. 

The  directa  actio  Aquilice  could  only  be  brought  by  the  owner ; 
the  utilia  might  be  brought  by  the  possessor,  usufructuary,  and 
others  having  an  interest  less  than  that  of  ownership.  (D.  ix.  2. 
11.  6, 10.) 

As  the  action  under  the  lex  Aquilia  was  penal,  if  the  damage 
was  caused  by  more  persons  than  one,  the  whole  sum  could  be 
recovered  separately  against  each  offender.    (D.  ix.  2.  11.  2.) 

If  the  defendant  denied  his  liability,  the  penalty  under  the  lex 
Aquilia  was  doubled,  adveraua  inficiantem  in  duplv/m  actio  eat. 
(DAx.2.2,1^ 

It  might  J|ery  often  happen  that  the  person  injured  could  also 
bring  an  action  arising  from  a  contract  against  the  doer  of  the 
injury,  as,  for  instance,  an  actio  pro  aocio,  mandatiy  depoaiti,  if  the 
person  who  did  the  injury  was  a  partner,  a  mandatary,  or  deposi- 
tary of  the  person  to  whom  the  injury  was  done.  In  such  a  case  he 
could  either  brmg  an  action  on  the  contract,  or  proceed  under  the 
lex  AqvAlia.  He  could  not  do  both ;  but  if  he  brought  the  action 
on  the  contract,  and  then  found  that  if  he  had  proceeded  under  the 
lex  Aquilia  he  would  have  recovered  a  larger  sum,  he  was  allowed 
to  bring  an  action  under  the  lex  Aquilia  to  recover  the  surplus. 
(D.  ix.  2.  7.  8 ;  D.  xUv.  7.  34.  2.) 

The  subject  of  damnvmi  is  hardly  noticed  in  the  Institutes, 
except  in  connection  with  the  lex  Aqwilia,  (See  Bk.  iii.  Tit.  18.  2.) 
By  aa/mnwm,  is  meant  the  diminution  or  deterioration  of  a  man's 
property,  and  it  is  treated  of  in  the  Digest  according  as  it  is  fac- 
turn,  that  is  already  done,  or  infectum,  that  is  apprehended,  as  if 
an  adjoining  house  seemed  likely  to  fall.  (D.  xxxix.  2.)  Da/mnum 
factwra,  more  usually  termed  simply  dawmum,  might  arise  from  a 
mere  accident,  or  from  the  free  will  of  another.  Ti  it  arose  in  the 
latter  way,  it  might  have  arisen  in  the  exercise  of  a  right  enjoyed 
by  the  person  causing  it,  and  then  no  reparation  had  to  be  made  for 

B  E 
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causing  it,  non  videtur  vim  facere  qui  jwre  suo  ^Uwr  (D.  1.  17. 
155) ;  or  it  might  have  been  done  wrongfuUy,  da/ranwra  injwria 
datum,  and  then  the  person  injured  was  entitled  to  compensation 
according  to  the  rates  provided  by  the  lex  AquUia,  if  the  dama^ 
came  within  the  scope  of  the  law  ;  if  it  did  not,  then  an  oictio  %n 
factvmi  was  given  (D.  ix.  2.  33. 1),  and  compensation  was  made  at 
rates  differing  according  to  the  degree  of  wrong.  If  there  had 
been  dolus  or  culpa  lata,  the  compensation  was  regulated  by  the 
value  peculiar  to  the  person  injured :  if  the  degree  of  culpa  had 
been  less,  the  common  value  was  the  measure  of  the  compensa- 
tion. In  cases  of  dam/nura  infectv/m,  the  owner  of  the  property 
threatened  could  call  on  the  owner  of  the  property  from  whida 
danger  was  apprehended  to  give  security  against  any  loss  which 
might  thus  arise.  (D.  xxxix.  2.  7.  pr.) 


Tit.  IV.    DE  INJURIIS. 

Generaliter  injaiia  dicitur  omne,  Injuria^  in  its  general  sense,  signi- 

quod  non  jure  fit :  specialiter  alias  fies  every  action  contrary  to  law :  in  a 

contumelia,    quae    a    contemnendo  special  sense,  it  means,  sometimes,  the 

dicta  est,  quam  Grseci  v^piv  appel-  same  as  cofUumelia  (insult^  which  is 

lant,     alias    culpa,    quam     GraBci  derived  from  eontemnere^  and  is  in 

ddUrifia  dicunt,  sicut  in  lege  Aquilia  Greek  v^pig ;  sometimes  the  same  as 

dsunnum    injuria    accipitur,    alias  culpa  (fault!  in  Greek  odtjtijfia,  as  in 

iniquitas  et  injustitia,  quam  Grseci  the /6a;J.gui/ta,  which  speaks  of  damage 

dbiKiav  vocant.    Cum  enim  praetor  done  injuria;    sometimes  it  has  the 

vel  judex  non  jure    contra   quern  sense  of  iniquity,  injustice,  or  in  Greek 

pronuntiat,   injuriam  accepisse  di-  dbiKia  ;  for  a  person  against  whom  the 

citur.  praetor  or  judge  prondnices  an  unjust 

sentence  is  said  to  l^e  received  an 

injuria. 

D.  xlviL  10. 1.  pr. 

Injv/ria,  then,  is  used  in  three  special  senses — 1,  a  wrongful 
act,  an  act  done  nullo  jure ;  2,  the  fault  committed  by  a  jndge 
who  gives  jud^ent  not  according  to  jus ;  3,  an  outra^  or  affix)nt. 
It  is  of  injuria  in  this  last  sense  than  the  present  tiue  treats. 

1.  Injuria     autem    committitur  1.  An  injury  is  committed  not  only 

non  solum,  cum   quis  pugno  puta  when  any  one  is  wounded  or  beaten,  as, 

aut  fustibus  ceesus  vel  etiam  verber-  for  example,  with  the  fist  or  a  dub,  but 

atus  erit,  sed  etiam  si  cui  convicium  aJso  when  public  insult  is  ofilered  to  any 

factum  fuerit,  sive  cujus  bona  quasi  one ;  as  when  possession  is  taken  of 

debitoris  possessa  fuerint  ab  eo,  qui  the  goods  of  any  one  on  the  pretence 

intellegebat  nihil  eum  sibi  debere,  that  he  is  a  debtor  to  the  wrongdoer, 

vel  .si  quis  ad  infamiam   alicujus  who  knows  he  has  no  claim  on  him ; 

libellum  aut  carmen  scripserit,  com-  or  when  any  one  has  written,  oom- 

poBuerit,  ediderit  dolove  malo  fecerit.  posed,  and  published  a  book  or  defa- 

quo  quid  eorum  fieret,    sive    quis  matory  verses  against  another,  or  has 

matremfamilias    aut    prseteztatum  maliciously  contrived  that  any  such 

praeteztatamve    adsectatus    fuerit,  thins  should  be  done ;  or  when  any  one 

sive  cujus  pudicitia  attentata  esse  has  mllowed  after  an  honest  woman,  or 

dicetur :   et  denique  aliis  pluribus  a  young  boy  or  girl,  or  has  attempted 
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modis  admitti  injuriam  manifestom  the  chastity  of  any  one  ;  and,  in  short, 
est.  it  is  manifest  that  in  many  other  ways 

injury  is  committed. 

Gat.  iii.  220. 

Convicium.  Ulpian  gives  (D.  xlvii.  10.  15.  4)  the  following 
derivation  of  the  word :  *  UonviciuTn  autem  dicitur  vet  a  condtii' 
tione  vel  a  conventu,  hoc  est  a  collatioTie  vocum ;  quum  enim  in 
unum  coTnplv/res  voces  confemntur.convicium  appellatur,  quasi 
convocium,'  any  proceeding  which  publicly  insults  or  annoys  an- 
other, as  gathering  a  crowd  round  a  man's  house,  or  shouting  out 
scandal  respecting  another  to  a  mob. 

Matremfamilias,  ie.  every  married  woman  of  honest  character. 

Prcetextatum,  -a/m,  i.e.  still  wearing  the  prcetexta,  which  was 
put  off  at  the  age  of  puberty. 

Adsectatus  fuerit.  Ulpian  says  (D.  xlvii.  10.  16.  22),  ^Ad- 
sectatur  qui  tacitus  frequenter  sequitur,  assiduaenirafrequentia 
quasi  prcebet  nonnullam  infarmam  \ 

Pudicitia  attentata.  Paul  says  (D.  xlvii.  10. 10),  *  Attentari 
pudicitia  dicitur  cv/m  id  agitur,  ut  ex  pudico  impudicvs  fiat  \ 

2.  Patitor  aatem  qnis  injuriam  2.  A  man  may  receive  an  injury, 

non  solum  per  semet  ipsum,  sed  not  only  in  his  own  person,  but  in  that 
etiam  per  liberos  suos,  quos  in  po-  of  his  children  in  his  power,  and  also 
testate  habet:  item  per  uzorem  in  that  of  his  wife,  according  to  the 
suam,  id  enim  magis  pnevaluit.  opinion  that  has  prevailed.  If,  there- 
Itaque  si  filise  aUcujus,  quie  Titio  fore,  you  injure  a  daughter  in  the 
nupta  est,  injuriam  feceris,  non  power  of  her  father,  and  married  to 
solum  filise  nomine  tecum  injuriarum  Titius,  the  action  for  the  injury  may  be 
agi  potest,  sed  etiam  patris  quoque  brought,  not  only  in  the  name  of  the 
et  mariti  nomine.  Contra  autem,  daughter  herself,  but  also  in  that  of 
si  viro  injuria  facta  sit,  uxor  in-  the  father  and  in  that  of  the  husband, 
juriarum  agere  non  potest :  defendi  But,  if  a  husband  has  sustained  an  in- 
enim  uxores  a  viris,  non  viros  ab  jury,  the  wife  cannot  bring  the  actio 
uxoribus  sequum  est.  Sed  et  socer  injuriarum,  for  the  husband  is  rightly 
nurus  nomine,  cujus  vir  in  potestate  the  protector  of  the  wife,  not  the  wife 
est,  injuriarum  agere  potest.  of  the  husband.    But  the  father-in-law 

may  also  bring  this  action  in  the  name 
of  his  daughter-in-law,  if  her  husband 
is  in  his  power. 

Gal  liL  221 ;  D.  xlviL  10.  2 ;  D.  xlvii.  10. 1.  3. 

Each  person  injured  could  bring  an  action.  Take,  for  instance, 
the  case  of  a  married  woman.  She,  her  husband,  her  own  father, 
and  her  husband's,  have  each  an  action,  sii^posing  both  she  and  her 
husband  are  in  potestate.  But  a  person  in  potestate,  though  he 
had  an  action,  could  not  briuj?  it  himself,  except  in  certain  cases, 
as  in  the  absence  of  the  paterfaTnilias.  The  paterfamilias  would 
bring  the  action,  and  could  sue  either  in  his  son's  name  or  his  own. 
The  amount  recovered  in  the  respective  actions  differed  according 
to  the  dignity  of  the  person  bringing  it.  It  might  happen,  for 
instance,  that  the  son  was  of  higher  rank  than  the  father.  Cu/m 
utrique  tamfilio  qua/m  patri  adquisita  actio  sit,  non  eadem  uti- 
que  fadenda  osstirriatio  est :  cv/m  possit  propter  jU/ii  dA.^tv.\Xa\i«uv. 

1ft -^  *i 
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major  ipai  quam  patH  injv/ria  facta  esse.  (D.  xlviL  10.  30, 31.) 
Although  the  wife  was  in  power  of  the  father,  yet  her  husband 
could  always  bring  an  action  for  injury  done  to  her,  grounded  on 
his  natural  duty  to  protect  her. 

3.  Servis  autem  ipsis  quidem 
nulla  injuria  fieri  intellegitur,  sed 
domino  per  eoa  fieri  videtor:  non 
tamen  iisdem  modis,  quibos  etiam 
per  liberos  et  uzores,  sed  ita  cum 
quid  atrooiuB  commissum  fuerit  et 
quod  aperte  ad  contumeliam  domini 
respicit :  veluti  si  quia  alienum  ser- 
vum  verberaverit,  et  in  hunc  casum 
actio  proponitur.  At  si  quia  servo 
oonvicium  fecerit  vel  pu^o  eum 
perousserit,  nulla  in  eum  actio  do- 
mino competit. 


3.  An  injury  cannot,  properly 
speaking,  be  done  to  a  slaire,  but  it  is 
tne  master  who,  through  the  slave, 
is  considered  to  be  injux^d :  not,  how- 
ever, in  the  same  way  as  through  a 
child  or  wife,  but  only  when  the  act 
is  of  a  character  grave  enough  to  make 
it  a  manifest  insult  to  the  master,  as 
if  a  person  has  flogged  the  slave  of 
another,  in  which  case  this  action  is 
given  against  him.  But  a  master  can- 
not bring  an  action  against  a  person 
who  has  publicly  insulted  his  slave,  or 
atruck  him  with  hia  fiat. 


Gai.  iii  222. 

Under  the  civil  law  the  master  could  not  bring  an  action  for 
injury  done  to  his  slave,  unless  the  injury  was  done  with  intent  to 
hurt  or  annoy  the  master.  But  the  praetor  gave  an  action  pleno 
jure,  i.e.  which  could  be  brought  as  a  matter  of  right,  if  the  slave 
was  beaten  or  tortured  without  the  master's  orders,  and  an  action 
cognita  causa,  Le.  allowed  if  the  circumstances  of  the  case  seemed, 
on  inquiry,  to  furnish  good  ground  for  it,  if  the  injury  had  been 
slighter.  (D.  xlvii.  10.  15.  34.)  Regard  was  had,  m  making  this 
inquiry,  and  in  estimating  the  amount  of  damage,  to  the  class  of 
slaves  to  which  the  slave  belonged  (See  paragr.  7.)  The  slave 
himself  could  in  no  case  bring  an  action  for  injury  sustained  by 
him. 

4.  Si    communi     aervo    injuria  4.  If  an  injury  haa  been  done  to  a 

facta  sit,  squum  est,  non  pro  ea    slave  held  in  common,  equity  demands 


parte,  qua  dominus  quisque  est,  esti- 
mationem  injuris  fieri,  sed  ex  domi- 
norum  persona,  quia  ipsis  fit  injuria. 


that  it  shall  be  estimated  not  accord- 
ing to  their  respective  shares  in  him, 
but  according  to  their  respective  posi- 
tion, for  it  is  the  masters  who  are 
injured. 


If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done,  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  difference  what  was  the  amount  of 
their  interest  in  the  slave.  Each  had  equally  had  an  insult  offered 
him.  But  the  co-proprietors  might  bring  a  praetorian  action  for 
harm  done  to  the  slave,  when  no  insult  or  hurt  was  intended  to 
them  ;  but  the  only  question  was,  how  much  was  the  slave  damaged 
and  made  unfit  for  work  ?  and  then  the  amount  recovered  was 
divided  between  them,  proportionately  to  their  respective  interests 
in  the  slave.     (See  note  on  last  paragr.,  and  D.  xlvii.  10.  16.) 

5.  Quodsi  ususfructus  in   servo  5.  If  Titius  haa  the  uaufruct,  and 

Titii    eat,    proprietaa    Msvii    est,    Msevius  the  property,  in  a  slave,  the 
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magis    MaBvio    injuria    fieri    intel-    injury  is  considered  to  be  done  rather 
legitur.  to  Msevius  than  to  Titius. 

D.  xlviL  10.  15.  47. 

It  might,  however,  happen  that  it  could  be  shown  that  the 
intention  was  to  injure  and  insult  the  usufructuary  more  than  the 
proprietor.     (D.  xlvii.  10.  15.  48.) 

6.  Sed  si  libero,  qui  tibi  bona  6.  If  the  injury  has  been  done  to 
fide  servit,  injuria  facta  sit,  nulla  a  freeman,  who  serves  you  6cma/ic{e  as 
tibi  actio  dabitur,  sed  suo  nomine  is  a  slave,  you  have  no  action,  but  he  can 
experiri  poterit :  nisi  in  oontumeliam  bring  an  action  in  his  own  name,  imless 
tuam  pulsatus  sit,  tunc  enim  com-  he  has  been  injured  merely  to  insult 
petit  et  tibi  injuriarum  actio.  Idem  vou,  for,  in  that  case,  you  also  may 
ergo  est  et  in  servo  alieno  bona  fide  bring  the  oc/io  injuriarum.  So,  too, 
tibi  serviente,  ut  totiens  admittatur  with  regard  to  a  slave  of  another  who 
injuriarum  actio,  ^uotiens  in  tuam  serves  you  &07iay!(ie,  you  may  bringthis 
contumeliam  injuria  ei  facta  sit.  action  whenever  the  slave  is  injured 

for  the  purpose  of  insulting  you. 

D.  xlvii  10.  15.  48. 

7.  Poena  autem  injuriarum  ex  7.  The  penaltv  for  injuries  under 
lege  duodecim  tabularum  propter  the  law  of  the  Twelve  Tables  was  a 
membrum  quidem  ruptum  talio  limb  for  a  limb,  but  if  only  a  bone 
erat:  propter  os  vero  fractum  was  fractured,  pecuniary  compensa- 
nummarise  poenaB  erant  constitutse  tion  was  exactea  proportionate  to  the 
quasi  in  magna  veterum  paupertate.  great  poverty  of  the  times.  After- 
Sed  postea  prsetores  permittebant  wards  the  prsRtor  permitted  the  in- 
ipsis,  qui  injuriam  passi  sunt,  eam  jured  parties  themselves  to  estimate 
SBstimare,  ut  judex  vel  tanti  con-  the  injury,  so  that  the  judge  should 
demnet,  quanti  injuriam  passus  condenm  the  defendants  to  pay  the 
sestimaverit,  vel  minoris,  prout  ei  sum  estimated,  or  less,  as  he  might 
visum  fuerit.  Sed  poena  quidem  think  proper.  Thepenalty  for  injury 
injuria,  qua  ex  lege  duodecim  appointed  bv  the  iVelve  Tables  has 
tabularum  introducta  est,  in  desue-  fsdlen  into  desuetude,  but  that  intro- 
tudinem  abiit:  quam  autem  praB-  duced  by  the  prsetors,  and  termed 
tores  introduxerunt,  ^uab  etiam  honorary,  is  adopted  in  the  adminis- 
honoraria  appellatur,  in  judiciis  tration  of  justice.  For  according  to 
frequentatur.  Nam  secundum  gra-  the  rank  and  character  of  the  person 
dum  dignitatis  viteeque  honestatem  injured,  the  estimate  is  greater  or  less ; 
crescit  aut  minuitur  sestimatio  in-  and  a  similar  gradation  is  observed, 
jurise :  qui  gradus  condemnationis  not  improperly,  even  with  regard  to  a 
et  in  servili  persona  non  inunerito  slave,  one  amount  being  payable  in  the 
servatur,  ut  aliud  in  servo  actore,  case  of  a  slave  who  is  a  steward,  a 
aliud  in  medii  actus  homine,  aliud  second  in  that  of  a  slave  holding  an 
in  vilissimo  vel  compedito  consti-  office  of  an  intermediate  class,  and  a 
tuatur.  third  in  that  of  one  of  the  lowest  rank, 

or  one  condemned  to  wear  fetters. 

Gai.  iii,  223,  224 ;  D.  xlviL  10.  15.  44. 

The  greater  part  of  the  edict  pf  the  praetor  on  this  subject  is 
given  by  Ulpian  in  different  parts  of  the  extracts  from  his  writings. 
(SeeD.  xlvu.  10.  15.) 

8.  Sed  et  lex  Cornelia  de  injuriis         8.  The  lex  Cornelia  also  speaks  of 

loquitur  et  injuriarum  actionem  in-  injuries,  and  introduced  an  actio  in' 

troduxit.      QuflB  competit   ob   eam  jwriarum  which  may  be  brought  when 

rem,  quod   se  pulsatum  quis  ver-  any  one  alleges  that  he  has  been  struck 

beratumve  domumve  suam  vi  in-  or  beaten,  ox  \&i^\k  Viqa  Vcs'qaa  V^8^\)«>«cv 
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iroitam  esse  dicat.  Domum  autem  broken  into.  And  the  term  'honae' 
aocipimus,  sive  in  propria  domo  qxiis  i^pplies  whether  a  man  lives  in  his  own 
habitat  sive  in  conducta  vel  gratis  house  or  in  a  hired  one,  or  in  one  he 
sive  hospitio  receptus  sit.  has  without  payment,  or  if  he  has  been 

received  ba  a  guest. 

D.  xlvii.  10.  5.  pr.  and  2. 

The  lex  Cornelia  de  sicariia  (see  Tit.  18.  6),  though  chiefly 
directed  against  murderers,  also  contained  provisions  against  other 
deeds  of  violence.  Lex  itaque  Cornelia  ex  tribus  causis  dedit 
actionem :  quod  quispulaatus  verberatvsve  dom/usve  ejus  vi  in- 
troita  ait  (D.  xlvii  10.  5.  pr.)  A  civil,  as  well  as  a  criminal, 
action  could  be  brought  under  the  lex  Cornelia.  (D.  xlvii  10. 
37.  1.) 

9.  Atrox  injuria  sestimatur  vel  9.  An  injury  is  said  to  be  of  a  grave 
ez  facto,  veluti  si  quis  ab  aliquo  character,  either  from  the  nature  of 
vulneratuB  fuerit  vel  mstibus  osesus :  the  act,  as  if  any  one  is  wounded  or 
vel  ex  loco,  veluti  si  oui  in  theatro  beaten  with  clubs  by  another ;  or  from 
vel  in  foro  vel  in  conspectu  prsetoris  the  nature  of  the  place,  as  when  an 
injuria  facta  sit:  vel  ex  persona,  injury  is  done  in  a  theatre,  a  forum, 
veluti  si  ma^stratus  injuriam  passus  or  in  the  presence  of  the  pretor; 
fuerit,  vel  si  senatori  ab  humili  in-  or  from  the  quality  of  the  person,  as 
juria  facta  sit,  aut  parenti  patrono-  when  it  is  a  magistrate  that  has  re- 
que  fiat  a  liberis  vel  libertis ;  aliter  ceived  the  injury,  or  a  senator  has 
enim  senatoris  et  parentis  patroni-  sustained  it  at  the  hands  of  a  per- 
que,  aliter  extranei  et  humuis  per-  son  of  low  condition,  or  an  ascendant 
sonse  injuria  sestimatur.  Nonnum-  or  patron  at  the  hands  of  a  child  or 
quam  et  locus  vulneris  atrocem  freedman.  For  the  injury  done  to  a 
injuriam  facit,  veluti  si  in  0CUI9  quis  senator,  an  ascendant,  or  a  patron  is 
percussus  sit.  Parvi  autem  refert,  estimated  differently  from  an  injury 
utnmi  patrifamilias  an  filiofamilia^  done  to  a  person  01  low  condition  or 
talis  injuria  facta  sit:  nam  et  hsec  to  a  stranger.  Sometimes  it  is  the 
atrox  sestimabitur.  part  of  the  body  injured  that  gives 

the  character  of  gravity  to  the  injury, 
as  if  any  one  had  been  struck  in  the 
eye.  Nor  does  it  make  any  difference 
whether  such  an  injury  has  been  done 
to  a  paterfamilias  or  a  fiHusfamilias, 
for  in  the  latter  case  also  it  is  con- 
sidered of  a  grave  character. 

Gai.  iii.  225 ;  D.  xlvii.  10.  7.  8  ;  D.  xlvii.  10.  8,  9.  1,  2. 

If  the  injury  was  atrox,  a  freedman  might  bring  an  action 
against  his  patron,  and  the  emancipated  son  against  his  father, 
but  not  otherwise.  (D.  xlvii.  10.  7.  2,  3.)  And  the  prsdtor  him- 
self, in  cases  of  atrox  injuria,  when  he  gave  the  formula  to  the 
judge,  fixed  the  maximum  of  the  condemnation,  and  the  judge 
would  not,  as  a  rule,  condemn  the  defendant  in  a  less  siun.  (Gai. 
iii.  224.) 

10.  In  summa  sciendum  est,  de  10.  Lastly,  it  must  be  observed, 
omni  injuria  eum,  qui  passus  est,  that  in  every  case  of  injury  he  who 
posse  vel  criminaliter  agere  vel  has  received  it  may  bnng  either  a 
civiliter.  £t  si  quidem  civiliter  criminal  or  a  civil  action.  In  the  lat- 
agatur,  eestimatione  facta  secundum  ter,  it  is  a  sum  estimated  as  we  have 
quod  dictum  est,  poena  imponitur.  said  that  constitutes  the  penalty;  in 
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Sin  autem  crixmnaHter,  officio  judicis  the  former,  the  judge,  in  the  exercise 

extraordinaria  pcsna  reo  irrogatnr  :  of  his  duty,  inflicts  on  the  offender  an 

hoc     videlicet    observando,     quod  extraordinary  ponishmentb    We  most, 

Zenoniana    oonstitntio    introduxit,  however,  remark,  that  a  constitution 

ut  viri  illustres  quique  supra  eos  of  Zeno  permits  men  of  the  nuik  of 

sunt,  et  per  procuratores   possint  illtistris,  or  of  any  higher  rank,  to 

actionem  injuriarum  criminaliter  vel  bring  or  defend  by  a  procurator  the 

persequi    vel   suscipere    secundum  actio  injuriarum  if  brought  criminally, 

ejus  tenorem,  qui  ex  ipsa  manifestins  as  may  be  seen  more  clearly  by  reading 

apparet.  the  constitution  itself. 

D.  xlviLlO.  6;  0.  ix.  35.  11. 

It  was  only  as  a  very  peculiar  exception  that  criminal  actions 
could,  like  private  actions,  be  brought  or  defended  through  a 
procurator. 

The  viri  illustres  constituted  the  highest  rank  of  the  imperial 
officials — such  as  the  prsatorian  and  urban  prefects,  the  masters  of 
the  horse,  and  the  seven  ministers  of  the  palace.    (Gibbon,  ch.  17.) 

11.  Non  solum  autem  is  injuri-  IL  Not  only  is  he  liable  to  the 
arum  tenetur,  qui  fecit  injuriam,  hoc  actio  injuriarum  who  has  inflicted  the 
est  qui  percussit :  vemm  ille  quoque  iniurv,  as,  for  instance,  the  person 
contanebitur,  qui  dolo  fecit  vel  qui  wno  has  struck  the  blow  ;  but  he  also 
curavit,  ut  cm  mala  pugno  perou-  who  has  maliciously  caused  or  con- 
teretur.  trived  that  anv  one  should  be  struck 

in  the  face  witn  the  fist 

D.  xlviL  10. 11.  pr. 

12.  H»c    actio     dissimulatione  12.  This  action  is  extinguished  by 
aboletur:  et  ideo,  si  quis  injuriam    a  person  acting  as  if  he  had  not  re- 
dereUquerit^  hoc  est  statim  passus    ceived  an  injury;  and,   therefore,  a 
ad  anmium  suum  non  revocaverit,    person  who  has  taken  no  account  of 
postea  ex  poenitentia  remissam  in-    the  injury,  that  is,  who  immediately 
juriam  non  poterit  reoolere.                  on  receiving  it  has  shown  no  resent- 
ment at  it,  cannot  afterwards  change 
his  mind  and  resuscitate  the  injury  he 
has  allowed  to  rest. 

D.  xlvu.  10. 11.  L 

If  the  person  injured,  though  expressing  indignation  at  the 
time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a  year,  the  action  was  extinct.  (D.  xlvii.  10.  17.  6 ;  C.  ix.  35.  5.) 
The  action  was  personal  to  the  person  injured,  and  could  not  be 
transmitted  to  his  heirs,  unless  before  his  death  the  action  had 
already  proceeded  as  far  as  the  litis  contestatio.  (D.  xlvii.  10. 
13.  pr.) 


Tit.  V.    DE  OBLIQATIONIBUS,  QVM  QUASI  EX 

DELICTO  NASCUNTUR. 

Si  judex  litem  snam  fecerit,  non         If  a  judge  makes  a  cause  his  own, 

proprie  ex  maleficio  obligatus  vide-  he  does  not,  properly  speaking,  seem 

tur.     Sed  quia  neque  ex  contractu  to    be   bound  ex  maleficio:    but    as 

obligatus  est  et  utique  peccasse  ali-  he  is  not  bound  ex  contractu^  vcA^s^ 
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quid  intellegitur,  lioet  per  impru-  he  has,  nevertheless,  done  a  wrongs 
dentiam :  ideo  videtnr  quasi  ex  although  perhaps  only  from  ignoranoey 
malefioio  teneri,  et  in  quantum  de  he  seems  to  be  bound  as  it  were  er 
ea  re  sequum  religioni  judioantis  mcUeficiOt  and  will  be  oondemned  to 
videbitur,  poenam  sustineoit.  the  amount  which  seems  equitaUe  to 

the  oonsoienoe  of  the  judge. 

D.  1. 13.  6. 


The  Roman  law  characterised  rather  arbitranly  certain  wrong- 
ful  acts  as  delicts,  and  then,  as  there  were  many  other  wrongful 
acts  which  bound  the  wrongdoer  to  make  reparation,  and  as  it 
could  not  be  said  that  the  wrongdoer  was  bound  ex  delicto,  he  was 
said  to  be  bound  quasi  ex  delicto  y  i.e.  there  was  an  evident  analogy 
between  the  mode  in  which  the  obligation  arose  from  other  kinds  of 
wrongdoing  and  that  in  which  it  arose  from  the  kinds  of  wrong- 
doing technically  called  delicta  The  principle  was  exactly  the 
same,  but  the  particular  act  did  not  happen  to  be  among  those 
technically  termed  delicts.  The  first  instance  given  is  that  of  a 
judge  qui  litem  sua/rafecerity  that  is,  who,  through  favour,  corrup- 
tion, or  fear  (D.  v.  1.  15.  1),  or  even  ignorance  of  law  {licet  per 
imprudentiam),  gives  a  manifestly  wrong  sentence,  and  who  tnus 
makes  the  lis  or  suit  to  be  sua,  that  is,  affect  himself  by  render- 
ing him  responsible  for  the  sentence.  Qaius  gives  an  example  in 
the  case  of  a  judge  condemning  a  defendant  in  a  sum  different  from 
that  fixed  in  the  formula,    (Gai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision  (see  Tit  17.  pr. 
note) ;  and  in  some  cases,  as  when  the  judge  had  violated  puUic 
law,  or  been  corrupted,  he  mi^t  treat  the  decision  as  null,  and 
commence  the  action  afresh  (D.  xlix.  1.  19);  but  his  adversary 
might  be  insolvent,  or  his  indignation,  or  many  other  reasons, 
might  make  him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  ignorant 
judge,  the  fault  of  the  former  being  punishedunder  the  Ux  Aquilia, 
the  latter  being  bound  quasi  delicto,  arises  from  the  injury  of 
the  physician  being  done  to  the  body.  The  severity  of  the  penalty 
against  a  judge  who  was  merely  ignorant  of  the  law,  is  owing  pro- 
bably to  the  great  checks  against  ignorance  which  the  Judge 
possessed,  if  he  pleased  to  availmmself  of  them,  in  the  advice  of  the 
'  prudentes'  whose  business  it  was  to  assist  him,  and  in  the  possi- 
bility of  having  recourse  to  the  magistrate  who  had  given  the 
action  to  him. 


1.  Item  is,  ex  cujus  coenaculo  vel 
proprio  ipsius  vel  conducto  vel  in 
quo  gratis  habitabat,  dejectum  ef- 
fasumve  aliquid  est,  ita  ut  alicui 
noceretur,  quasi  ex  maleficio  obli- 
gatus  intellegitur :  ideo  autem  non 
proprie  ex  maleficio  obligatus  intel- 
legitur, quia  plerumque  ob  alterius 


1.  So,  too,  he  who  occupies,  whether 
a£  proprietor,  hirer,  or  gratuitously,  an 
apartment,  from  which  anything  has 
been  thrown  or  poured  down,  whi<3i  has 
done  damage  to  another,  is  said  to  be 
bound  quasi  ex  maleficio,  for  he  is  not 
exactly  bound  ex  maleficio,  as  it  is  gene- 
rally by  the  fault  of  another,  a  dave, 
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culpam  tenetor  aut  servi  aut  liberL  for  instance,  or  a  child,  that  he  is 

Cui  similis  est  is,  qui  ea  parte,  qua  bound.    It  is  the  same  with  regard  to 

vulgo  iter  fieri  scJet,  id  positum  aut  a  person  who,  where  there  is  a  public 

suspensum  habet,  quod  potest,  si  way,  keeps  something  placed  or  sus- 

ceciderit,  alicui  nocere :    quo  casu  pended,  which  may,  if  it  fall,  hurt  any 

poena  decem  aureorum   constituta  one ;  in  this  case,  a  penalty  has  been 

est.     De  eo  vero,  quod  dejectum  fixed  of  ten  aureL    With  respect  to 

efiusumve  est,  dupli  quanti  damnum  things  thrown  or  poured    down,  an 

datum  sit,  constituta  est  actio.    Ob  action  is  given  for  double  the  amount 

hominem     vero    liberum    occisum  of  the  damage  done ;  and  if  a  freeman 

quinquaginta  aureorum  pcsna  con-  has  been  kiUed,  there  is  a  penalty  of 

stituitur:  si  vero-vivet  nocitumque  fifty  aurei.    If  he  is  not  killed,  but 

ei  esse  dicetur,  quantum  ob  eam  only  hurt,  the  action  is  given  for  the 

rem  sequum  judici    videtur,    actio  amount  which   the   judge    considers 

datiur :  judex  enim  computare  debet  equitable  under  the  circumstances  ;  the 

mercedesmedicisprsestitasoeteraque  judge  ought  to  take  into  account  the 

impendia,  quae  ^  in  curatione  facta  fees  paid  to  the  physician,  and  aJl  the 

sunt,    prsterea  *  operarum,    quibus  other  expenses  oi  uie  man's  iUness,  as 

caruit  aut  cariturus  est  ob  id,  quod  well  as  the  employment  which  he  has 

inutilis  factus  est  lost,  or  will  lose,  by  being  incapaci- 
tated. 

D.  xliv.  7.  6.  6 ;  D.  ix.  3.  5.  6  ;  D.  ix.  3. 1.  pr. ;  D.  ix.  3.  7. 

The  edict  of  the  praetor,  in  the  eases  referred  to  in  the  text,  is 
given,  D.  ix.  3.  1.  pr. ;  and  D.  ix.  3.  5.  6. 

The  action  given  in  each  case  was  popularia  (D.  ix.  3.  5.  13), 
that  is,  any  one  might  bring  it,  but  in  the  case  of  a  freeman  being 
killed,  his  heirs  or  relations,  if  they  brought  an  action,  were  pre- 
ferred to  strangers.     (D.  ix.  3.  5.  5.) 

2.  Si    filiusfamilias    seorsum    a  2.  If  a  filius/amilias  lives   apart 

patre  habitaveiit  et  quid  ex  coenaoulo  from  his  father,  and  from  a  room  in 

ejus  dejectum  effusumve  sit,  sive  his  house  anything  is  thrown  or  poured 

quid  positum   suspensumve   habu-  down,  or  anything  is  placed  or  bus- 

erit,  cuius  casus  perioulosus  est :  Ju-  pended,  the  faJl  of  which  would  be 

liano  placuit,  in  patrem  nuUam  esse  dangerous,    Julian    thinks    that    no 

actionem,  sed  cum  ipso  filio  agen-  action  could  be  brought  against  the 

dum.    Quod  et  in  filiofamilias  judice  falser,  but  only  againrt  the  son.    The 

observandum  est,  qui  litem  suam  same  rule  should  hold  good  with  re- 

fecerit.  spect  to  a  filitufa/milias  who,  being  a 

judge,  has  made  a  cause  his  own. 

D.  xliv.  7.  6.  5 ;  D.  v.  1.  15.  pr. 

The  filiuafarailiaa  could  be  sued  himself  for  delicts,  but  the 
father  was  not  obliged  to  repair  the  injury  done  even  to  the  extent 
of  the  son's  pecui^itim,  which  was  only  made  to  meet  the  contracts 
or  quasi-contracts  of  the  son ;  but  if  a  slave  had  done  the  injury 
the  master  was  always  bound  to  repair  the  damage,  or  to  abandon 
the  slave.    (See  Tit.  8.  7.) 


3.  Item  exercitor  navis  aut  cau- 
ponse  aut  stabuli  de  damno,  dolo  aut 
rurto,  quod  in  nave  aut  in  caupona 
aut  in  stabulo  factum  erit,  quasi  ex 
maleficio  teneri  videtur,  si  modo 
ipsius  nullum  est  maleficium,  sed 
alicujus  eorum,  quorum  opera  navem 
aut  cauponam  aut  stabulum  exer- 


3.  The  master  of  a  ship,  of  an  inn, 
or  a  stable,  is  liable  quoH  ex  mcUeficio 
for  any  damage,  through  fraud  or 
theft,  occurring  in  the  ship,  inn,  or 
stable,  that  is,  3  it  is  not  he  who  has 
committed  the  wrongful  deed,  but 
some  one  employed  in  the  service  of 
the  ship,  inn,  or  &t«b\<^.    'So'l%&**^^^«^- 
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oeret :  onm  enim  neqne  ex  contractu  tion  given  against  him  does  not  arise 

sit  adversoseumoonstitatahsec  actio  ex  cantractUf  and   as  he   is    so   far 

et  aliquatenus  culpsB  reus  est,  qaod  in  fault  in  employing  bad  persons  as 

opera  malorum  hominum  uteretur,  his  servants,  he  seems  to  be  bound 

ideo  quasi  ex  malefioio  teneri  videtur.  quan  ex  maieficio.    In  these  cases  it  is 

In  his  autem  casibus  in  factum  actio  an  action  in  factum  that  is  ^ven,  and 

competit,  quae  heredi  quidem  datur,  it  may  be  brought  by  the  heur,  but  not 

adversus  heredem  autem  non  com-  against  the  heir, 
petit. 

D.  xliv.  7.  5.  6 ;  D.  ix.  3.  6. 13. 

The  action  was  for  double  the  value  of  the  thing  damaged  or 
lost.  (D.  xlvii.  5.  2.)  The  person  injured  might  also,  at  his 
option,  have  an  dctio  furti,  or  AquUice,  as  the  case  might  be, 
against  the  actual  wrongdoer.  (D.  xlvii.  5.)  This  action  was 
different  from  that  given  by  the  praetor  against  imnkeepers  and 
others  for  the  restoration  of  things  confided  to  them.    (D.  iv.  9.) 


Tit.  VI.    DE  ACTIONIBUS. 

Superest,  ut  de  actionibus  loqua-  It  now  remains  that  we  speak  of 

mar.     Actio  autem  nihil  aliud  est,  actions.    An  action  is  nothing  else  than 

quam  jus  persequendi  judicio,  quod  the  right  of  suing  before  a  judge  for 

sibi  debetur.  that  which  is  due  to  us. 

D.  xliv.  7.  51. 

We  now  come  to  the  last  division  of  the  Institutes,  that 
which  treats  of  actions  and  the  subsidiary  subjects  of  exceptions 
and  interdicts.  A  sketch  has  been  given  in  the  Introduction 
(sec.  90-111)  of  the  old  legal  actions,  of  the  formularv  system, 
and  of  the  system  of  extraordinaria  judicia^  by  wnich,  long 
before  the  time  of  Justinian,  the  formulary  system  had  been 
replaced.  In  treating  of  actions  the  Institutes  make  such  con- 
stant reference  to  the  formulary  system,  and  generally  to  the 
praetorian  law  on  the  subject,  that  it  is  necessary,  for  the  compre- 
hension of  this  part  of  the  Institutes,  to  set  out  with  a  knowledge 
of  the  law  of  actions  while  the  formulary  system  prevailed.  For 
a  statement  of  the  mode  in  which  this  system  replaced  the  older 
actions,  and  of  the  scheme  of  the  formulcBj  the  reader  is  referred 
to  sections  98  to  106  of  the  Introduction.  But  it  will  be  con- 
venient to  add  here  an  outline  of  the  principal  divisions  of  actions 
under  the  praetorian  system,  and  to  connect  these  divisions  with 
the  corresponding  paragraphs  of  this  Sixth  Title. 

1.  Actiones  in  rem,  in  personam.  A  main  division  of  actions 
is  that  into  real  actions  and  personal  actions,  a  division  based  on 
the  difference  in  the  thing  which  the  plaintiff  claims  to  be  due. 
In  a  real  action,  the  plaintiff  claims  that,  as  against  all  the  world, 
a  thing  corporeal  or  incorporeal  is  his.  The  intentio  of  such  an 
action  ran — Si  paret  hoininem  ex  jure  Quiritium  Auli  Agerii 
esse.    But  under  the  formulary  system  every  condemnation  was  in 
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a  sum  of  money.  It  was  the  value  of  the  thing,  not  the  thing, 
that  was  awarded  ;  and  so  the  condemnatio  in  a  real  action  ran — 
Quanti  ea  res  erit,  tantampecunia/m  Nv/meriv/m  Negidium  Aulo 
Agerio  condemna ;  si  non  paret,  absolve.  Actions  in  rem  were, 
however,  as  is  explained  below,  arbitrarioB,  i.e.  the  judge  ordered 
the  unsuccessful  defendant  to  restore  the  thing,  and,  if  he  failed  to 
do  so,  condemned  him  in  the  sum  of  money.  This  was  supposed  to 
meet  all  the  circumstances  of  the  case.  It  seems,  too,  that,  at  any 
rate  in  the  time  of  Ulpian,  if  the  thing  being  in  the  possession  of 
the  defendant  was  not  restored  according  to  the  order,  force 
was  employed  under  the  direction  of  the  judge  to  put  the  plaintiff 
in  possession  of  it.  (D.  vi.  1.  68 ;  see  note  on  paragr.  31.)  In 
all  actions,  when  a  defendant  did  not  pay,  he  was  liable,  under  the 
legislation  of  Antoninus  Pius,  to  have  sufficient  of  his  goods  to 
meet  the  liabilities  seized  and  sold.  (D.  xlii.  1.31.)  (As  k)  modes 
of  execution  see  Introd.  sec.  108,  111.) 

A  personal  action  was  one  in  which  the  plaintiff  claimed  that 
the  defendant  should  give,  do,  or  make  good  something  to  or  for 
him — Qvu  intendimus  dare,  facere.'praista/re  oportere.  For jprce- 
stare,  as  in  the  action  of  theft  (Gai.  iv.  37),  the  words  damnv/m 
decidere,  to  make  good  the  loss,  were  sometimes  substituted.  Con- 
dictio,  used  sometimes  in  the  general  sense  of  a  personal  action, 
had  a  special  sense.  Originally  the  condictio  was  the  action  by 
which  the  plaintiff  demanded  that  the  defendant  should  give,  i.e. 
make  over  the  full  property  in,  something,  and  the  thing  to  be 
given  was  something  certum.  It  was  therefore  specially  attached 
to  unilateral  contracts,  i.e.  to  contracts  made  re  (which,  it  will  be 
remembered,  are,  with  the  exception  of  mutuumf  bilateral  only 
indirectly)  or  verbis  or  litteriSy  or  to  such  obligations  qiLOsi  ex 
contractu  as  that  to  restore  money  unduly  paia.  But  the  cor^ 
dictio  was  extended  to  things  uncertain,  to  the  giving  or  doing 
something  which  was  not  fixed ;  and  the  condictw  in  its  primary 
application  received  the  name  of  condictio  certi^  and  in  ite  ex- 
tended application  that  of  condictio  incerti,  and  the  condictio 
certi,  or  simply  condictio ,  was  limited  by  usage  to  actions  brought 
on  contracts  re,  verbis,  or  litteris,  while  condictiones  certi,  brought 
on  other  grounds,  received  special  names,  as  the  condictio  indeblti, 
brought  to  enforce  the  repayment  of  money  unduly  paid.  The 
condictio  incerti  always  received  a  special  name,  according  to  the 
obligation  it  was  brought  to  enforce,  as  ex  stipulatu,  (See  Bk.  iii. 
Tit.  16.  pr.)  Lastly,  as  the  old  condictio  certi  was,  when  first 
introduced  by  the  lex  Silia  (B.C.  243),  given  to  enforce  the 
giving  of  a  fixed  sum  of  money,  and  only  extended  by  the  lex 
Calpv/mia  (B.C.  233)  to  enforce  the  giving  of  other  fixed  things, 
the  condictio,  when  brought  for  anything  else  except  a  fixed  sum 
of  money,  and  whether  certi  or  incerti,  was  spoken  of  as  triticaria 
(D.  xiii  3.  1.  pr.),  from  triticum,  wheat,  one  of  the  objects  com- 
prised in  the  extension  made  by  the  lex  Calpv/mia.  The  intentio 
in  the  condictio  certi  ran — Si  paret  oportere  da/re  {decern,  aureos) ; 
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Audin  the  condictioincerti — Qwicqvddparet  da/re^facere  opartere. 
Every  action /ooere  being  necessarily  uncertain,  the  condenvnatio 
was  necessarily  uncertain,  and  so  it  was  when  dare  even  in  con- 
dictiones  certiy  if  the  action  was  for  anything  but  a  fixed  sum  of 
money.  If,  for  example,  the  action  was  to  give  a  fixed  amount 
of  wheat,  as  every  condemnatio  was  in  a  pecuniary  shape,  the 
defendant  was  condemned  in  the  value,  whatever  it  might  be,  of 
that  amount  of  wheat — Qiicmti  ea  res  erit 

2.  ActioTies  in  jus,  in  factv/m,  directcBy  utilea^fiotiticB,  inj^ac- 
turn  prcBScriptia  verbis.  These  terms  applied  to  actions  indicate 
the  modes  in  which  the  prator  extended  or  modified  the  law  by  the 
shape  he  gave  to  the  formula.  In  shaping  actions  the  pr»tor 
introduced  changes  of  two  kinds.  First,  he  gave  actions  for  the 
enforcement  of  rights  altogether  outside  the  old  civil  law,  but 
aanctioned  by  the  edict ;  or,  secondly,  he  extended  existing  actions 
{generally  civil,  but  sometimes  pratorian)  to  cases  and  persons 
outside  the  limits  in  which  these  actions  could  be  brought. 

The  principal  mode  in  which  he  effected  the  first  object  was  to 
frame  the  action  so  as  to  be  in  factum.  Probably  the  actio  in 
factum  concepta  shows  the  formula  as  framed  in  its  earliest  stage. 
The  demonstratio  and  intentio  were  confounded  or  united  in  it. 
The  praetor  merely  said,  *  If  such  a  fact  appears  to  be  true,  con- 
demn the  defendant '.  Such  a  formula  would  enable  the  prator  to 
^ve  legal  remedies  to  persons  who,  under  the  civil  law,  could  not 
aue,  as  peregrini  or  fHiifamiliarum,  or  to  give  a  legal  remedy 
where  none  previously  existed.  When,  on  the  other  hand,  the 
formula  was  applied  to  actions  properly  within  the  sphere  of  the 
•civil  law,  then  the  formula  had  reference  to  this  law  ;  and  in  the 
intentio,  separated  from  the  demonstration  it  was  said,  *  If  the 

t)laintiff  has  such  and  such  a  legal  right,  or  the  defendant  is 
egally  bound  (oportet)  to  give  or  do,  then  condemn '.  Reference 
being  made  to  the  law  in  this  way,  the  formula  was  said  to  be  in 
jus  concepta. 

When  there  was  an  existing  action  and  the  praetor  wished  to 
extend  it  to  persons  or  cases  not  within  its  sphere,  the  existing 
action  was  termed  directa,  and  the  extended  action  utUis,  In 
framing  actiones  utiles,  the  praetor  had  two  resources.  He  either 
gave  an  a^tio  in  factum,  i.e.  stated  that  if  a  fact  was  ascertained 
the  defendant  was  to  be  condemned,  so  that  a^itiones  in  fa^^tum 
were  used  both  to  give  a  new  remedy  and  to  enlarge  an  existing 
action,  or  he  devised  a  fictitious  action  in  jus  {actio  fictitia).  He 
said, '  If  something  was  true  which  is  not  true,  then  what  would 
the  plaintiffs  legal  rights  be  ? '  For  example,  if  a  plaintiff  claimed 
AS  if  he  had  acquired  by  usucapion  before  the  time  of  usucapion 
had  run,  the  praetor  said,  si  anno  possedisset,  what  would  be  the 
plaintiffs  rights  ?  and  the  judge  treated  the  plaintiff  as  if  the  year 
had  run.     (Gai.  iv.  30-38.) 

Lastly,  in  such  a  case  as  that  of  an  innominate  contract  exe- 
-cuted  on  one  side,  the  praetor  gave  an  action  in  jus  termed  actio 
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in  factum  prceacriptis  verbis^  which  was  exactly  like  an  action  in 
jua  on  a  nominate  contract,  only  that,  as  the  contract  did  not  fall 
under  one  of  the  recognised  heads,  the  facts  had  to  be  stated  in 
order  to  show  how  the  legal  obligation  had  arisen. 

3.  Actione8  8tHctijv/ri8,b(>n^fidei,a/rbitrarice.  This  division 
depends  on  the  varying  amount  of  latitude  ^ven  to  the  judge. 
The  action  might  be  one  in  jus  concepta,  and  within  the  limits 
of  the  civil  law ;  and  then  the  judge  had  simply  to  decide  the 
question  submitted  to  him  without  taking  into  account  any 
considerations  of  equity.  But  in  some  actions  of  this  kind  the 
prator  added  the  words  ex  fide  bona^  quod  cequiua, melius^  or  some 
equivalent  expression;  and  then  the  judge  imported  equitable 
considerations,  i.e.  he  took  notice  of  dolus  without  an  exceptio 
doli  mail  being  inserted ;  he  looked  to  customs  and  usages ;  he 
took  cognisance  of  set-off  (compeTwa^io),  without  the  set-off  being 
distinctly  brought  before  him  by  the  formula ;  he  allowed  interest 
from  the  time  of  default.  The  actions  in  which  the  judge  had 
this  latitude  allowed  him  were  termed  bonce  fidei  actioneSy  as 
opposed  to  those  atricti  juris,  where  he  had  no  such  latitude ;  and, 
speaking  generally,  unilateral  obligations  gave  rise  to  actions 
stricti  juris,  and  bilateral  obligations  gave  rise  to  actions  bon^ 
fidei.  This  division  referred,  however,  to  perscmal  actions.  In 
real  actions  the  judge  had  a  latitude  by  the  actions  being  what 
was  termed  arbitra/ricB,  Le.  an  order  to  restore  the  thi^g  was 
made,  and  if  the  thing  was  not  restored  (nisi  restituat),  then  the 
defendant  was  condemned  in  a  pecuniary  equivalent  fixed  after 
taking  all  circumstances  into  account,  and,  as  has  been  stated 
above,  the  defendant,  if  in  possession,  was  forced  to  give  up  the 
thing.  Some  special  personal  actions,  such  as  the  actio  ad  exhi-- 
bendum,  were  also  made  a/rbitrarice. 

Actions  in  factum  were  not  exactly  stricti  iuris  or  bonce  fidei, 
terms  only  applied  to  actions  in  jus  conceptce,  but  practically  they 
approached  bonoe  fidei  actions,  as  the  praetor  directed  a  condemna- 
tion if  the  facts  were  found  as  he  thought  proper  to  state  them  ; 
some  of  them  were  made  a/rbitrarice ;  and  all  condictiones  in- 
certi  were  so  far  like  actions  bonce  fidei  that  the  judge  had  to  fix 
the  pecuniary  value,  as  he  might  think  proper,  of  an  uncertain 
thing. 

4.  Judicia  legitima,  im/perio  continentia.  There  is  one  more 
division  of  actions  to  be  noticed  in  connection  with  the  formu- 
lary system.  We  may  ask  as  to  actions  (1)  how  long  the 
right  of  bringing  the  action  lasts  after  it  has  once  arisen; 
(2)  within  what  time  the  suit  must  be  finished,  so  that,  if  the  suit 
is  not  finished  in  the  time,  it  must  be  recommenced ;  (3)  whether 
the  effect  of  the  judgment  is  to  bar  fresh  proceedings.  Under  the 
formularv  system  the  answer  to  these  questions  was  determined 
by  techmcal  distinctions,  depending  partly  on  the  nature  of  the 
action,  and  partlv  on  the  authority  of  the  magistrate.  To  sum 
up  the  results  briefly,  we  may  say  (1)  that  all  actions  could  be. 
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brought  at  any  time  after  the  cause  of  action  had  ariiseny  except 
pradtorian  actions  for  a  penalty  or  in  dero^tion  of  a  statute  (see 
note  on  Tit.  12.  pr.) ;  (2)  thsLtjvdicia  legxtima,  i.e.  the  proceed- 
ings in  actions  in  which  the  parties  were  Roman  citizens,  and 
there  was  only  one  judge,  also  a  Roman  citizen,  and  the  cause  was 
tried  in  Rome  or  within  a  mile  of  Rome,  must,  under  the  lex 
Julia  judiciariaj  be  finished  within  eighteen  months  after  the 
formula  was  given,  and  those  in  other  actions  were  measured  by 
the  authority  of  the  magistrate,  jtu2icia  imperio  continentia,  and 
must  be  finished  within  the  term  of  office  of  the  magistrate  who 
gave  the  formula  (Gai.  iv.  104,  105) ;  and  (3)  that  when  judicia 
Tegitimawere  inpersonam,  and  there  was  sjiintentio  juris  civUis, 
the  judgment  in  them  barred  further  proceedings,  but  that  in  all 
other  actions,  and  in  judicia  legitima  when  the  formula  was  in 
factum,  fresh  proceedings  were  not  barred,  but  could  be  stopped 
by  an  exception.  (Qai.  iv.  106, 107  ;  see  note  q|i  Tit  13.  5.)  6ut 
this  is  a  very  subsidiary  division  of  actions ;  the  other  three — viz. 
that  according  to  the  nature  of  the  thing  demanded,  that  according 
to  the  shape  of  the  formula,  and  that  according  to  the  latitude 
given  to  the  judge — are  the  principal  divisions  of  actions.  But, 
obviously,  the  same  action  may  come  under  more  than  one  divi- 
sion. Thus  the  actio  Serviana  (par.  7)  was  a  real  action  in  foe- 
turn ;  the  action  de  constituta  pecunia  (par.  9)  was  a  personal 
action  in  factum ;  the  actio  empti  (par.  28)  was  a  personal  bones 
fidei  action  in  jvs  concepta. 

The  Institutes  in  this  Title  notice  six  divisions  of  actions: 
(1)  that  according  to  the  nature  of  the  thing  demanded  (in  rem 
and  in  personam)  (par.  1-11),  and  (2)  that  according  to  the  lati- 
tude given  to  the  judge  (par.  28-31).  As  the  formulary  system 
had  passed  away,  they  do  not  ostensibly  notice  the  division  accord- 
ing to  the  shape  of  the  formula,  but  they  refer  to  one  of  its  main 
features  by  noticing  the  distinction  of  actions,  (3)  according  as  the 
action  was  a  pradtorian  application  of  the  civil  law,  or  was  a  new 
creation  of  the  praetor  (par.  3-13).  The  other  divisions  noticed  are 
subordinate,  and  refer  (4)  to  the  effect  of  the  condemnatio  accord- 
ing as  the  action  was  penal  or  not  (par.  16-20)  ;  (5)  according  as 
the  condemnatio  was  for  the  simple  value,  or  for  the  double,  treble, 
or  quadruple  value  (par.  21-27);  and  (6)  according  as  the  whole 
sum  in  which  the  defendant  might  have  been  condemned  was 
recoverable  or  not  (par.  36-40). 

1.  Omnium     actionum,     quibus  1.  All  actions  whatever,  by  which 

inter  aliquos  apud  judices  arbitrosve  any  matter  is  submitted  to  the  de- 

de  qua  re  quseritur,  summa  divisio  cision  of  judges  or  of  arbitrators,  may 

in  duo  genera  deducitur:  aut  enim  be  divided  into  two  classes ;  for  actions 

in  rem  sunt  aut  in  personana.     Nam-  cure  either  real  or  personal    Either  the 

que  agit  imusquisque  aut  cum  eo,  plaintiff  sues  the  defendant,  because  he 

qui  ei  obligatus  est  vel  ex  contractu  is  made  answerable  to  him  by  contract, 

vel  ex  maJeficio,  quo  casu  proditae  or    by  a  delict,    in  which    case  the 

actiones  in  personam  sunt,  per  quas  plaintiff    brings    a    personal    action, 

intendit,  adversarium  ei  dare  facere  alleging  that  his  adversary  is  bound 


LIB.  IV.    TIT.  VL  431 

oportere  et  aliis  quibusdam  modis :  to  give  to,  or  to  do  something  for,  him, 
aut  cmn  eo  agit,  qui  nullo  jure  ei  or  making  some  other  similar  allega- 
obligatus  est,  movet  tamen  alicui  de  tion.  Or  else  the  plaintiff  brings  an 
aliqua  re  controversiam.  Quo  casu  action  against  a  person  not  made 
proditseactionesin  rem  sunt.  Yeluti  answerable  to  him  by  any  obligation, 
si  rem  corporalem  possideat  quis,  but  with  whom  he  disputes  the  right 
quam  Titius  suam  esse  affirmet,  et  to  sometliing,  and  for  such  cases  real 
possessor  dominum  se  esse  dicat :  actions  are  given ;  as,  for  example,  if 
nam  si  Titius  suam  esse  intendat,  in  a  man  is  in  possession  of  a  corporeal 
rem  actio  est.  thing,  which  Titius  maintains  to  be 

his  property,  while  the  possessor  says 
that  he  himself  is  the  proprietor,  here, 
if  Titius  asserts  that  the  thing  is  his, 
the  action  is  reaL 
Gai.  iv.  1-3 ;  D.  xliv.  7.  25.  pr. 

2.  ^que  si  agat,  jus  sibi  esse  2.  So,  too,  if  any  one  alleges  that 

re,  fundo  forte  vel  sedibus  utendi-  he  has  a  right  to  the  usufruct,  for  in- 
fruendi  vel  per  fimdum  vicini  eundi,  stance,  of  land,  or  of  a  house,  or  that 
agendi  vel  ex  fund#  vicini  aquam  he  has  a  right  of  going,  or  driving  his 
ducendi,  in  rem  actio  est.  Ejusdem  cattle,  or  of  conducting  water,  over 
generis  est  actio  de  jure  prsediorum  the  land  of  his  neighbour,  the  action 
urbanorum,  veluti  si  agat,  jus  sibi  is  real ;  as  also  are  actions  relating  to 
esse  altius  sdes  suas  tollendi  prospi-  servitudes  of  city  estates,  as  when  a 
ciendive  vel  projioiendi  aliquid  vel  man  alleges  a  right  to  raise  his  house, 
immittendi  in  vicini  sedes.  Contra  a  right  to  an  uninterrupted  view,  a 
quoque  de  usufructu  et  de  servituti-  right  to  make  part  of  his  house  project, 
bus  prsdiorum  rusticorum,  item  or  of  inserting  the  beams  of  his  build- 
prsediorum  urbanorum  invioem  quo-  ing  into  his  neighbour's  waUs.  On  the 
que  prodit»  sunt  actiones,  ut  quis  other  hand  there  are  actions  relating 
intendat,  jus  non  esse  adversario  to  usufructs,  and  the  servitudes  of 
ntendifruendi,  eundi,  agendi  aquam-  country  and  city  estates,  which  are 
ve  ducendi,  item  altius  toUendi,  the  reverse  of  these ;  as  when  the  com- 
prospiciendi,projiciendi, immittendi:  plainant  alleges  that  his  adversary  is 
ists  quoque  actiones  in  rem  sunt,  not  entitled  to  the  usufruct,  or  has  not 
sed  negative.  Quod  genus  actionis  the  right  to  go,  to  drive,  to  conduct 
in  controversiis  rerum  corporalium  water,  to  raise  his  house,  to  have  an 
proditum  non  est :  nam  in  his  is  agit,  uninterrupted  view,  to  throw  out  pro- 
aui  non  possidet :  ei  vero,  qui  possi-  jections,  or  to  insert  his  beams.  These 
det,  non  est  actio  prodita,  per  quam  actions  are  equally  real,  but  are  nega- 
neget,  rem  alterius  esse.  Sane  uno  tive,  and  cannot  therefore  be  used  in 
casu  qui  possidet,  nihilo  minus  actoris  disputes  respecting  things  corporeal, 
partes  obtinet,  sicut  in  latioribus  for  in  these  disputea  it  is  the  person 
digestorum  libris  opportunius  ap-  out  of  possession  who  brings  the  ac- 
parebit.  tion :  for  a  possessor  cannot  bring  an 

action  to  denv  that  the  thing  is  the 
property  of  tne  other  party.  There 
is,  however,  one  case,  in  which  a  pos- 
sessor may  act  the  part  of  plaintiff; 
which  will  be  more  fully  seen  if  refer- 
ence is  made  to  the  books  of  the 
Digest. 
Gai.  iv.  3 ;  D.  viii.  5.  2 ;  D.  xxxix.  1.  15. 

Usufinicts,  uses,  rural  and  urban  servitudes,  might  be  the  ob- 
jects of  real  actions.  These  actions  were  either  confeasorioB  or 
negatives ;  in  the  former  the  plaintiff  claimed  to  exercise  a  servi- 
tude over  the  immoveables  of  another,  in  the  latter  he  maintained 
that  a  servitude  which  another  attempted  to  exercise  over  an 
immoveable  belonging  to  the  plaintiti  was  not  due« 
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The  actio  confeasoria  might  be  brought  either  when  a  person 
claiming  a  servitude  found  this  right  contested,  or  when  any 
obstacle,  as  if  a  tree  overhung  a  way  over  which  a  servitude  vicB 
or  acttis  was  claimed,  prevented  the  free  enjoyment  of  the  servitude^ 
(D.  viii.  6.  4.  5.) 

The  CLctio  confessoria  might  be  brought  by  the  person  claiming 
the  servitude,  whether  he  was  or  was  not  in  possession,  that 
is,  in  quasi-possession,  of  the  servitude.  For  example,  a  man 
claims  a  servitude  non  aZtivs  tollendi — that  his  nei^bour  should 
not  build  his  house  higher  than  that  of  the  claimant.  Before  the 
neighbour  has  built  his  house  higher  the  claimant  of  the  servitude 
is  in  possession  of  the  servitude.  He  has  his  servitude  and  enjoys 
the  advantages  of  it.  After  the  neighbour  has  built  his  house 
higher,  the  claimant  of  the  servitude  has  his  servitude,  but  is  no 
longer  in  possession  of  it.  In  either  case  the  claimant  of  the 
servitude  might  bring  his  actio  confeasoria  JD.  viii.  5.  6.  1), 
although,  if  he  was  still  in  possession,  he  was  rurther  secured  by 
being  allowed  to  apply,  if  he  pleased,  for  a  prohibitory  interdict 
(see  Tit.  15)  after  interdicts  were  granted  to  protect  servitudea 

The  a^tio  negativa  was  virtuaUy  an  affinnative  action  brought 
by  the  owner  of  the  immoveable,  claiming  that  the  thing  was  his, 
freed  from  the  servitude.  Originally  the  possession  of  a  servitude 
was  not  protected  by  interdicts,  and  the  use  of  the  a^tio  negativa 
was  to  protect  the  enjoyment  of  the  thing  free  from  the  servitude^ 
or,  in  other  words,  to  protect  the  enjoyment  of  that  fragment  of  the 
dominium  which  constituted  the  servitude,  as  well  as  of  all  other 
fragments,  while  the  possession  of  the  thing  itself  was  protected 
by  the  interdicts  uti  possidetis.  (Tit.  16.  4.)  Subsequently  the 
possession  of  servitudes  was  protected  by  interdicts,  but  still  the 
actio  negativa  remained  as  a  concurrent  remedy  with  the  posses- 
sory interdict  to  protect  the  enjoyment  of  that  fraCTient  of  the 
dom^inium,  which  constituted  the  servitude,  just  as  the  a^tio  con^ 
fessoria  remained  as  a  concurrent  remedy  with  the  prohibitory 
interdict  to  prevent  a  servitude  being  infringed. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  what  is  the 
one  case  in  which  the  possessor  could  be  plaintiff.  Perhaps  the 
words  are  but  a  summary  of  what  has  gone  before.  '  There  is, 
indeed,  but  one  case  of  a  person  in  possession  being  j^aintifl^  that, 
namely,  of  the  possessor  of  an  incorporeal  thing.'  rerhaps  they 
refer  to  a  person  repelling  by  an  exceptio  justi  aominii  the  oc^to 
Publiciana  noticed  in  par.  4,  as  sudi  a  person  had  to  prove  he 


was  owner. 


3.  Sed  istse  quidem  actiones, 
quarum  mentionem  habuimus,  et  si 
quiB  sunt  similes,  ez  legitimis  et 
civilibas  causis  descendunt.  Alice 
autem  sunt,  quas  praetor  ez  sua 
jurisdictione  comparatas  habet  tarn 
in  rem  quam  in  personam,  quas 
et  ipsas  necessarium  est  ezemplis 


3.  The  actions  just  mentioned,  and 
those  of  a  similar  nature,  are  derived 
from  particular  laws  and  from  the  jtis 
civile  ;  but  there  cure  others,  both  real 
and  personal,  which  the  praetor,  by 
virtue  of  his  jurisdiction,  has  intro- 
duced, and  of  which  it  is  necessary  to 
give  some  ezamples :  thos  the  prctor 
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ostendere.  Eoce  pleromque  ita  often  permits  a  real  action  to  be 
permittit  in  rem  agere,  ut  vel  actor  brought,  bv  which  the  plaintiff  is  al- 
diceret,  se  quasi  usuoepisse,  quod  lowed  to  allege  that  he  has  acquired, 
usu  non  ceperit,  yel  ex  mverso  pos-  as  it  were  by  usucapion  something 
sessorem  diceret,  adversarium  suum  which  he  hais  not  so  acquired ;  or  by 
usu  non  cepisse,  quod  usuceperit.         which,  on  the  contrary,  he  aUeges  that 

his  adversary,  the  possessor,  has  not  ac- 
quired something  by  usiieapio,  which, 
in  reality,  he  has  so  acquired. 

D.  xliv.  7.  25.  2. 

The  second  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  prsBtorian.  The  two  methods  principally  adopted  by  the 
praetor  to  give  an  action  in  cases  not  provided  for  by  the  civil  law, 
were,  as  a&eady  stated  (pr.  note  2),  either  to  construct  a  formula 
on  a  fictitious  hypothesis,  or  make  the  action  one  in  factwm  con- 
ceptOf.  The  three  following  paragraphs  give  examples  of  fictitious 
actions  in  rem.     ♦ 

Justinian  notices  five  praetorian  actions  in  r&m,  viz.  the  actio 
Publiciana,  the  actio  in  rem  reacissoriay  the  a^tio  PavXiana,  the 
actio  Serviana,  and  the  actio  qv^asi-Serviana,  and  gives  as  in- 
stances of  the  numerous  praetorian  actions  in  persona/in,  the  actions 
de  pecunia  conatituta,  de  peculio,  &c.    (See  par.  8  et  aeq,) 

4.  Namque  si  cui  ex  justa  causa  4.  For  instance,  if  anything  belong- 

res  aliena  tradita  fuerit,  veluti  ex  ing  to  another  is  deliyered  by  a  legal 

causa  emptionis  aut  donationis  aut  mode,  as  by  purchase,  gift,  (2o«,  or 

dotis  aut  legatorum,  necdum  ejus  legacy,  to  a  person  who  has  not  yet  be- 

rei  dominus  effectus  est,  si  ejus  rei  come  proprietor  of  the  thing  delivered, 

casu  possessionem  amiserit,  nullam  if  he  cnances  to  lose  the  possession,  he 

habet  directam  in  rem  actionem  ad  has  no  direct  real  action  for  its  recovery ; 

eam  rem  persequendam:  quippe  ita  inasmuch  as  the  civil  law  only  permits 

proditffi  sunt  jure  civil!  actiones,  ut  such  actions  to  be  brought  by  the  pro- 

quis  dominium  suum  vindicet.     Sed  prietor.    But,  as  it  was  very  hard  that 

Quia  sane  durum  erat,  eo  casu  de-  there  should  be  no  action  given  in  such 

ncere  actionem,  inventa  est  a  pipe-  a  case,  the  pnetor  has  in&oduced  one, 

tore  actio,  in  qua  dicit  is,  qui  pos-  in  which  the  person  who  has  lost  the 

sessionem  amisit,  eam  rem  se  usu-  possession  alleges  that  he  has  ac^uirecl 

cepisse  et  ita  vindicat  suam  esse,  the  thing  in  question  by  u9ucapto,  al- 

QuflB    actio    Publiciana   appellatur,  though  he  has  not  really  so  acquired  it, 

quoniam  primum  a  Publioio  prstore  and  he  thus  claims  it  as  his  own.    This 

in  edicto  proposita  est.  action  is  called  the  actio  Publiciana^ 

because  it  was  first  placed  in  the  edict 
by  the  prstor  Publicius. 

Gal  iv.  36. 

When  any  one  except  the  real  owner  of  the  thing  (dominus) 
delivered  over  a  thing  on  a  ground  and  in  a  mode  which  would 
have  sufficed  to  pass  the  property,  if  he  had  had  it  to  pass,  or 
if  an  owner  of  a  thiilg  transferred  a  thing  by  a  mode  insufficient 
to  pass  the  dominiv/m,  as  if  a  res  raandpi  was  delivered  without 
mancipation,  the  person,  in  either  of  these  cases,  to  whom  the 
thing  was  delivered,  being  a  bona  fide  possessor,  could  perfect  his 
title  to  it  by  usucapion  ;  but  if  he  lost  tiie  thing  out  of  Lis  posses- 
sion after  it  was  delivered  to  him,  but  before  the  tdsi<^  ti^^^ksk^ax:^ 
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to  complete  the  usucapion  had  expired,  the  civil  law  gave  him  no 
remedy,  for  he  was  not  the  dorainuSy  and  none  but  a  dominua  could 
claim  a  thing  by  *  vindicatio  \  The  actio  Publiciana,  an  cLctio 
fictitia  in  jus  conceptay  was  therefore  given  for  his  relief  by  the 
praetor  Publicius,  perhaps  the  Publicius  mentioned  as  prastor  by 
Cicero  (Pro  Cluent.  45).  In  this  action  the  plaintiff  was  allowed 
to  state  what  was  in  fact  not  true,  that  the  usucapion  was  complete, 
and  thus  to  claim  as  if  his  ownership  was  absolute.  If  the  thing 
had  fallen  into  the  hands  of  a  person  who  himself  claimed  to  be 
really  the  domimLSt  and  to  have  a  bona  fide  ground  of  repelling 
the  actio  Publiciana^  it  could  be  repelled  by  an  exception  termed 
the  exceptio  juati  dominii.    (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a  situation 
to  perfect  his  title  by  usucapion,  i.e.  who  was  also  a  bona  fi/ie 
possessor,  and  the  plaintiff  brought  an  a^^tio  Publiciana  for  it  be- 
fore the  time  of  the  usucapion  had  expired,  the  title  of  the  actual 
holder  of  the  thing  was  considered  the  better ;  for  in  pa/ri  causa 
melior  est  conditio  possidentis.  The  formula  of  the  action  ran 
thus:  'Judex  esto.  Si  quera  hominem  Aulus  Agerius  emit  et 
is  ei  traditus  esset^  anno  possedisset,  turn  si  eum  homiTteTn, 
de  quo  agitur^  ejus  ex  jv/re  Quiritium  esse  oporteret,*  &c.  (Gal 
iv.  36.) 

The  actio  Publiciana  might  also  be  useful  to  a  person  who 
was  really  the  owner ;  for,  while  the  distinction  between  res  man- 
dpi  and  nee  mancipi  was  retained,  the  owner  of  a  thing  requiring 
to  be  passed  by  mancipation  might  have  himself  received  it  by 
mancipation,  but  be  unable  to  show  that  the  person  who  trans- 
ferred it  to  him  was  really  the  dominus,  and  had  in  his  turn  re- 
ceived it  by  mancipation.  If  he  lost  the  thing  before  he  had 
perfected  the  title  by  usucapion,  he  could  not  bring  a  vindication 
out  was  obliged  to  have  recourse  tcbthe  actio  Publiciav/i;  and 
before  the  legislation  of  Justinian  this  action  was  especially  use- 
ful to  persons  who  had  received  a  transfer  of  things  which,  like 
provincial  lands,  could  not  be  made  the  subject  of  a  perfect  domi- 
nium, and  the  title  to  which  could  not  be  perfected  by  usucapion 
(see  Bk.  ii.  Tit.  6.  pr.  note) ;  for  they  were  allowed  to  bring  this 
fictitious  action  if  they  were  deprived  of  the  possession,  at  any 
rate  after  the  time  entitling  them  to  use  the  proescriptio  longi 
temporis  had  elapsed.     (C.  vii.  39.  8.) 


5.  Rursus  ex  diverso  si  quiB, 
cum  rei  publicse  causa  abesset  vel 
in  hostiuin  potestate  esset,  rem  ejus, 
qui  in  civitate  esset,  usuceperit,  per- 
mittitur  domino,  si  possessor  rei 
publicse  causa  abesse  desierit,  tunc 
intra  annum,  rescissa  usucapione, 
eam  petere,  id  est  ita  petere,  ut 
dicat,  possessorem  usu  non  cepisse 
et    ob    id   suam    esse   rem.     Quod 


5.  Conversely,  if  any  one,  while 
abroad  in  the  service  of  his  country, 
or  a  prisoner  in  the  hands  of  the  enemy, 
has  acquired  by  usucapion  a  thing 
which  belongs  to  another  person  resi- 
dent at  home,  then  the  proprietor  is 
permitted,  within  a  year  after  the  re- 
turn of  the  possessor,  to  sue  for  the 
thing  by  rescinding  the  usucapion; 
that  is,  he  may  allege  that  the  posses- 
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genus  aotionis  et  aliis,  simili  »aiLi-  sor  has  not  acquired  by  utucopio, 
tate  motns,  praetor  accommodate  and  that  the  thmg  therefore  is  his. 
sicut  ex  latiore  digestorum  sen  pan-  Similar  feelings  of  equity  have  led  the 
dectarum  volumine  intellegere  licet.    prsBtor  to  grant  this  species  of  action 

to  some  other  persons  also,  as  may  be 
learned  from  the  larger  treatise  of  the 
Digest  or  Pandects. 

D.  iv.  6.  21 ;  D.  iv.  1. 1 ;  D.  iv.  6.  1.  L 

This  paragraph  gives  the  converse  case.  Before,  the  usucapion 
was  not  complete,  and  the  action  supplied  what  was  wanting  to  it. 
Here  the  usucapion  is  complete,  and  the  action  takes  away  its 
effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases.  Either 
the  proprietor  of  the  thing  might  be  absent,  or  deprived,  on  some 
legitimate  ground,  of  the  power  of  attending  to  his  affairs,  and 
during  this  time  the  usucapion  might  have  been  completed  against 
him  ;  or  the  possessor,  the  person  in  whose  favour  the  time  of 
usucapion  was  running,  might  have  been  absent,  and  the  proprietor, 
not  being  able  to  sue  him,  might  have  been  unable  to  stop  the 
usucapion.  In  either  of  these  cases  this  actio  in  rem,  caUed  rescis- 
soria^  because  the  usucapion  was  rescinded,  came  to  the  aid  of  the 

f)roprietor.  It  is  to  be  remarked  that  Justinian  notices  only  the 
atter  of  the  two  cases,  and  yet  he  had  provided  a  much  more 
simple  remedy  in  behalf  of  proprietors,  who  were  allowed  to  inter- 
rupt the  usucapion  of  an  absent  possessor  by  a  protestation  made 
before  a  magistrate.     (C.  vii.  40.  2.) 

This  actio  rescissoriay  an  actio  fictitia  in  jus  concepta,  had 
to  be  brought  within  a  year,  commencing  from  the  time  when  it 
first  became  possible  to  bring  the  action.  Intra  annv/m,  quo 
primv/m  de  ea  re  experiunai  potestas  erit.  (D.  iv.  6.  1.  1.) 
The  year  was  a  utilis  annus,  and  its  length,  therefore,  varied  in 
different  cases,  for  which  Justinian  substituted  the  uniform  term 
of  four  years.    (C.  v.  53.  7.) 

Quibusdam  et  aliis.  Such  as  the  restitutio  in  integrv/m,  by 
which  the  praetor  protected  a  person  under  the  age  of  twenty-five 
years.     (See  Bk.  i.  Tit.  23.  pr.  note.) 

6.  Item  si  quis  in  fraudem  credi-  6.  Again,  if  a  debtor  delivers  to  a 

torum  rem  suam  alicui  tradiderit,  third  person  anything  that  is  his  pro- 
bonis  ejus  a  creditoribus  ex  sententia  perty  in  order  to  defraud  his  creditors, 
preesidiis  possessis,  permittitur  ipsis  who  have  been  put  in  possession  of  his 
creditoribus,  rescissa  traditione,  cam  goods  by  order  of  the  praesea,  the  oredi- 
rem  petere,  id  est  dicere,  eam  rem  tors  are  permitted  to  rescind  the  de- 
traditam  non  esse  et  ob  id  in  bonis  Uvery,  and  bring  an  action  for  the 
•debitoris  mansisse.  thing   delivered;    that  is,   they  mav 

allege  that  the  thing  was  not  delivered, 
and  that  it  therefore  has  continued  to 
be  a  part  of  the  debtor's  goods. 

Theophilus  tells  us  that  this  action,  an  actio  fictitia  in  jus 
concepta,  was  called  the  actio  Pauliana,  The  lex  ^lia  Sentia 
|see  Bk.  i.  Tit.  6)  had  made  enfranchisements  in  fraud  of  creditors 
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void  ;  but  the  law  did  not  extend  to  alienations  ;  and  the  praBtor, 
therefore,  when  the  creditors  had  taken  possession  of  the  enects  of 
the  debtor,  permitted  them  to  reclaim  anything  which  had  been 
alienated  after  insolvency  and  with  intent  to  defraud. 

This  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  whole  corpus  jv/ris  of  Justinian.  It  must  not 
be  confounded  with  the  actio  Pauliana  in  person^a/m  treated  of 
in  the  Digest  (xxii  1.  38.  pr.  and  4),  which  was  given  not  only  in 
case  of  alienation,  but  of  every  act  whereby  the  debtor  had 
fraudulently  diminished  his  assets.  The  intentio  of  the  a^tio  in 
personam  was  directed  not,  as  that  of  the  actio  in  rem,  which 
forms  the  subject  of  this  paragraph,  against  any  one  who  hap- 
pened to  be  the  person  detaining  the  thing  claimed,  but  against 
either  (1)  the  deotor,  or  (2)  persons  who,  having  notice  of  the 
fraud,  acquired  any  part  of  the  assets,  or  (3)  persons  without 
notice,  who  profited  by  the  fraudulent  act,  in  this  last  case,  how- 
ever, the  liability  being  limited  to  the  extent  to  which  they  had 
profited.     (D.  xlii.  8.  6.  11 ;  D.  xlii.  8.  9.) 

7.  Item  Serviana  et  quasi  Servia-  7.  The  <icHo  Serviana,  and  the  actio 

na,  quae  etiam  hypotheoaria  vocatur,  qucun- Serviana  also  called  hypotheea- 

ex  ipsius  prsetoris  jurisdictione  sub-  via,  eq[uallv  take  their  rise  from  the  prse- 

stantiam  capit.     Serviana  autem  ex-  tor's  jurisdiction.     The  actio  Servtana 

peritur  quia  de  rebus  coloni,  que  is  brought  to  get  possession  of  the 

pignoris  jure  pro  meroedibus  fundi  effects  of  a  farmer  vmich  are  held  as  a 

ei  tenentur ;  quasi  Serviana  autem  pledge  to  secure  the  rent  of  the  land, 

qua  creditores  pignora  hypothecasve  The  a^tio  quan-Serviana  is  that  by 

persequimtur.    Inter  pignus  autem  which  creditors  sue  for  things  pledged 

et  hypothecam  quantum  a^  actionem  or  mortgaged  to  them ;  and,  as  rega^s 

hypothecariam  nihil  interest :  nam  this  action,  there  is  no  difference  be- 

de  qua  re  inter  creditorem  et  debi-  tween  a  pledge  and  a  hypotheea ;  for 

torem  convenerit,  ut  sit  pro  debito  the  two  terms  cure  indifferently  applied 

obligata,  utraque  hac  appellatione  to  anything  which  the  debtor  and  ore- 
continetur.  Sed  in  aliis  differentifi^^tor  agree  shaU  be  boimd  as  seonrity 
est :  nam  pignoris  appellatione  eam^f or  the  debt :  but^  in  other  points  there 

proprie  contineri  dicimus,  quae  simui  is  a  distinction  between  them.    The 

etiam    traditur    creditori,    maxime  term  pledge  is  properly  applied  to  a 

si  mobilis  sit:   at  eam,   qu»  sine  thing  which  has  actually  been  delivered 

traditione  nuda  oonventione  tenetur,  to  a  creditor,  especially  if  the  thing  is 

proprie  hypothecs  appellatione  con-  a  moveable ;    the  term  hypotheea  to 

tineri  dicimus.  anything  bound  by  simple  agreement 

'^  *  without  delivery. 

D.  XX.  2.  4 ;  i).  XX.  1.  17  ;  D.  xx.  5. 1 ;  D.  xiii  7.  9.  2. 

We  have  already  given  a  slight  sketch  of  the  jus  pignoris,  and 
the  relative  position  of  the  cremtor  and  debtor,  at  tne  end  of  the 
fifth  Title  of  the  Second  Book.  The  interest  of  the  creditor  was 
not  thought  suflScient  to  support  a  vindicatio  if  he  lost  the  thing 
pledged  out  of  his  possession,  or  wished  to  get  the  thing  subjected 
to  sJiypotheca  into  his  passession  ;  but  a  praetorian  action  enabled 
him  to  effect  this.  The  actio  Serviana  mentioned  in  this  para- 
graph (to  be  distinguished  from  that  mentioned  in  Gai.  iv.  36)  was 
given  to  enforce  the  claim  of  the  landlord  to  the  farming  instru- 
ments, which,  without  any  special  agreement,  were  consiaered,  in 
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law,  to  be  held  as  a  pledge  for  the  rent  of  the  farm,  and  the  actio 
qudsi'Serviana  was  an  extension  of  this,  giving  a  means  to  every 
creditor  of  enforcing  his  right  to  anything  pledged  or  mortgaged. 
Both  actions  were  in  factum, 

Maxime  si  mobiha  sit  An  immoveable  might  of  course  be 
given  in  pledge ;  but  it  would  generally  happen  that  things  given 
in  pledge  were  moveables. 

A  thing  subjected  to  successive  hypothecoe  belonged,  as  we  have 
said  in  treating  of  the  real  right  given  by  the  jvs  pignoris  (Bk. 
ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypotheca  was 
constituted.  If,  therefore,  a  creditor,  whose  hypotheca  was  subse- 
quent, brought  the  actio  qtutai-Serviana  against  a  creditor  whose 
hypotheca  was  prior,  he  would  be  repelleaby  an  exception.  (C. 
via.  18.  6.)  Even  a  creditor  having  a  pignua,  i.e.  having  been 
put  in  possession,  was  postponed  to  a  prior  creditor  who  had  only 
a  hypotheca,    (D.  xx.  1.  10.) 

8.  In  personam  quoque  aotiones  8.  There  are  also  personal  actions 
ez  sua  jorisdiotione  propositas  habet  which  the  prsBtor  has  introduced  in  the 
praBtor,  veluti  de  pecunia  constituta :  exercise  of  his  jurisdiction,  as,  for  in- 
cui  similis  yidebatur  receptitia ;  sed  stance,  the  action  de  pecunia  constitutor 
ex  nostra  constitutione,  cum  et,  si  which  that  called  receptitia  much  re- 

y^  quid  plenius  habebat,  hoc  in  pe-  sembled.  But  by  our  constitution  the 
t  cuniMU  constitutam  transfusum  est,  a^tio  receptitia  has  been  rendered 
ea  qj/asi  supervacua  jussa  est  cum  superfluous  by  aU  its  advantages  being 
sui^  auctoritate  a  nostris  legibus  re-  transferred  to  the  actio  pecunim  coti- 
cedere.  Itepi  pr»tor  proposuit  de  stitutss,  and  has,  therefore,  lost  its 
peMSulio^4id^orum  flUorumque  fami-  authority,  and  disappeared  from  our 
u^^y^ejt  qua  quaeritur,  an  actor  legislation.  The  praetor  has  likewise 
^^j^SkYeitity  et  alias  complures.  introduced  an  action  concerning  the 

peoulium  of  slaves  and  of  filiifamiliaa, 
and  an  action  in  which  the  question  is 
tried,  whether  the  plaintiff  has  made 
oath,  and  many  others. 

0.  iv.  18.  2.  pr.  and  L 

9.  De  pecunia  autem  constituta  9.  The  actio  de  constituta  pecunia 
cum  omnious  antur,  quicumque  vel  may  be  brought  against  any  person 
pro  se  vel  pro  a^o  soluturos  se  con-  who  has  engaged  to  pay  money,  either 
stituerint,  nulla  scilicet  stipulatione  for  himself  or  another,  that  is,  wibhout 
interposita.  Nam  alioquin  si  stipu-  having  made  a  stipulation ;  for,  if  he 
lanti  promiserint,  jure  civili  ten-  has  promised  a  stipulator,  he  is  bound 
entur.  by  the  civil  law. 

D.  xiiL  5.  5.  2. 

The  actio  de  constituta  pecunia  was  an  action  by  which  the 
prsetor  enforced  a  mere  pact  or  agreement  (not  a  stipulation,  for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a  person 
promised  again  what  he  already  owed,  or  promised  what  another 
owed,  fixing  the  time  for  parent.  This  agreement  (constitutwn) 
did  not  operate  as  a  novation,  but  was  enforced  as  subsidiary  to 
the  main  contract.  Originally  the  actio  de  constituta  pecunia 
only  applied  to  things  wmch  could  form  the  subject  of  a  mutuum, 
La  things  quce  nwmero^  pondere,  mensv/rave  constant ;  and  in 
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certain  cases  it  could  be  brought  only  within  a  year.  (C.  iv.  18.  2. 
pr.)  The  pecunia  was  said  to  be  constituta  because  it  was  agreed 
to  be  paid  on  a  particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  (argentarii)  who  promised  to  satisfy  the  de- 
mands of  a  creditor  of  one  of  their  customers.  This  creditor  was 
said  recipere  cUem^  to  have  a  day  fixed  by  the  banker  for  payment 
of  his  claim,  and  hence  the  action  was  called  receptitia.  The  mere 
promise  of  the  banker  was  considered  enough  to  ground  an  action 
on,  an  exception  to  the  ordinary  rules  of  the  civil  law  which  must 
have  grown  out  of  the  peculiar  character  of  a  banker's  business. 
What  the  civil  law  confined  to  bankers  only  the  prator  extended 
to  every  one  alike ;  and  whenever  any  one  who  owed  a  debt  ta 
another  or  had  funds  of  another  in  his  hand,  promised  to  pay  the 
money  owed  by  or  deposited  with  him  on  a  particular  oay,  the 
praetor  gave  the  action  de  constituta  pecunia  to  enforce  the  ful- 
filment of  the  promise. 

Justinian  abolished  the  actio  receptitia,  and  invested  the  ax^tio 
de  constituta  pecunia  with  privileges  which  had  before  belonged 
exclusively  to  the  a^tio  receptitia ;  for  he  made  it  in  all  cases  per- 
petual, and  he  allowed  it  to  be  brought  whatever  was  the  nature  of 
the  thing  promised.    (C.  iv.  18.  2.) 

The  pact  to  pay  might  be  advantageous  to  the  creditor,  if  it 
was  the  debt  of  another  that  was  agreed  to  be  paid,  or  if  the  ante- 
cedent obli^tion  was  only  a  natural  one,  or  if  the  time  in  which 
the  original  debt  could  be  sued  on  was  on  the  point  of  expiring. 


10.  Actionem  autem  de  peculio 
ideo  adversus  patrem  dominumve 
comparavit  preetor,  quia  licet  ez 
contractu  filiorum  servormuve  ipso 
jure  non  teneantur,  sequum  tamen 
esset,  peculio  tenus,  quod  veluti  pat- 
rimonium  est  filiorum  filiarumque, 
item  servorum,  condemnari  eos. 


10.  The  pnetor  has  introduced 
actions  de  peculio  against  fathers  and 
masters,  because,  although  they  are 
not,  according  to  the  civil  law,  bound 
by  the  contracts  of  their  children  and 
slaves,  yet  they  ought  in  equity  to  be 
bound  to  the  extent  of  the  peculiuniy 
which  is  a  kind  of  patrimony  of  Bona 
and  daughters,  and  of  slaves. 

D.  rv.  1.  47.  6. 

Actions  de  peculio  are  treated  of  in  par.  4  of  next  Title. 

11.  Item  si  quis  postulante  ad-  11.  Also,  if  any  one,  when  called 

versario  juraverit,  deberi  sibi  pecu-  upon  by  his  adversary,  makes  oath 

niam,  quam  peteret,  neque  ei  solva-  that  the  debt  which  he  sues  for  is  due 

tur,  justissime  accommodat  ei  talem  and  unpaid,  the  prstor  most  justly 

actionem,  per  quam  non  illud  quae-  grants  him  an  action,  in  which  the 

ritur,  an  ei  pecunia  debeatur,  sed  an  inquiry  is  not  whether  the  debt  is  due,, 

juraverit.  but  whether  the  oath  has  been  made. 

D.  xii.  2.  3  ;  D.  xii.  2.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth  of 
his  statement.  This  might  be  done  out  of  court,  and  if  the  party 
challenged  took  the  oath,  his  statement  could  no  longer  be  im- 
pugned by  the  person  who  had  challenged  him.  For  instance,  if 
the  creditor,  being  challenged,  swore  that  the  debt  was  due,  the 
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debtor  was  obliged  to  pay.  The  only  question,  therefore,  which 
could  be  subsequently  referred  to  a  court  of  justice  was  whether 
the  oath  had  or  had  not  been  taken,  inquiry  into  which  circum- 
stance wa.s  made  under  an  actio  in  factum  given  by  the  prsetor. 

12.  Poenalesquoqueactionespre-  12.  The  praetor  has  also  introduced 
tor  bene  multas  ex  sua  jurisdictione  very  many  penal  actions  by  virtue  of 
introduzit :  veluti  adversus  eum,  qui  his  jurisdiction.  As,  for  instance, 
quid  ex  albo  ejus  corrupisset :  et  in  against  a  person  who  has  tampered 
eum,  qui  patronum  vel  parentem  in  with  the  prffitor*sa/6um;  against  those 
jus  vocasset,  cum  id  non  impetras-  who  summon  patron  or  ascendant 
set:  item  adversus  eum,  qui  vi  ex-  without  obtaining  previous  permission; 
emerit  eum,  qui  in  jus  vocaretur,  against  those  who  carry  away  by  force 
cujusve  dolo  alius  exemerit :  et  alias  any  one  summoned  to  appear  before 
innumerabiles.  a  magistrate,  or  fraudulentiy  induce  a 

third  person  to  carry  him  off ;  and  very 
many  other  actions. 

Gai.  iv.  46. 

The  alhwm  was  the  tablet  suspended  in  the  forum,  containing 
the  ordinances  of  the  praetor.  Any  attempt  to  injure  or  deface  it 
was  punished  by  an  action  de  alho  corrupto.     (D.  ii.  1.  7.  pr.) 

In  ewm,  qui  patronum^  &c. ;  see  Tit.  16.  3. 

The  a^ctio  de  %nju8  vocato  vi  exempto  was  given  against  a  per- 
son who  rescued  with  violence  any  one  who,  after  msobeying  a 
notice  to  appear  in  jure,  was  being  forcibly  conveyed  before  the 
magistrate.  The  penalty  was  the  amount  at  whidi  the  plaintiff 
estimated  his  claim  in  the  action  he  had  commenced  against  the 
person  rescued,  while  this  person  rescued  remained  stifi  liable  to 
the  action  he  had  been  summoned  to  answer.  The  actions  under 
all  the  heads  mentioned  in  this  paragraph  were  in  factum,  (D. 
ii.  7.  5.  1.) 

13.  Prsejudiciales  actiones  in  rem  13.  Pre- judicial  actions  seem  to  be 
esse  videntur,  quales  sunt,  per  quas  real  actions ;  such  are  those  by  which 
(juseritur,  an  aliquis  liber  vel  an  it  is  inquired  whether  a  man  is  bom 
hbertus  sit,  vel  de  partu  agnoscendo.  free,  or  has  been  made  free,  or  whether 
Ex  quibus  fere  una  ilia  legitimam  he  is  the  ofOspring  of  his  reputed 
causam  habet,  per  quam  queeritur,  father.  But  of  these,  that  alone  by 
an  ahquis  liber  ait :  cetersB  ex  ipsius  which  it  is  inquired  whether  a  man  is 
praBtoris  jurisdictione  substantiam  free,  belongs  to  the  civil  law.  The 
capiunt.  others  spring  from  the  prsetor's  juris- 
diction. 

'Gai.  iv.  44;  C.  viu.  47.  9. 

The  object  of  a  prcejudicialis  actio  was  to  ascertain  a  fact,  the 
establishing  of  which  was  a  necessary  preliminary  to  further  judi- 
cial proceedings.  (See  Introd.  sec.  104.)  Such  actions  differ  from 
actions  in  rem,  because  in  an  actio  prcejudicialis  no  one  is  con- 
demned, only  the  fact  is  ascertained ;  but  they  are  said  in  the  text 
to  resemble  actions  in  rem,  because  they  were  not  brought  on  any 
obligation,  and  because  in  the  intentio,  which  indeed  composed 
the  whole  formula  in  this  case,  no  mention  was  made  of  any  par- 
ticular person  aj?ainst  whom  the  action  was  directed. 

Questions  oi  status,  such  as  those  of  paternity  >  ^^^^^'^%  "^^ 
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tronage,  and  the  like,  were  most  commonly  the  subjects  of  actiones 
prcejudiciales,  but  were  by  no  means  the  only  ones.  We  hear  of 
others,  such  as  qv,cmta  dos  sit  (Gai.  iv.  44);  an  ea  res  de  qua  agitv/r 
nfiajoT  sit  centum  aeatertiia  (Paul.  Sent.  v.  9.  1) ;  a/ahona  jure 
venierint  (D.  xlii.  5.  30). 

The  liberalia  catena,  the  suit  in  which  the  status  of  a  sui 
slave  was  ascertained,  was  originally  nothing  else  but  a  vinaicatio. 
The  person  caUed  the  asaertor  lihertatis  claimed  him,  and  the 
master  of  the  slave  defended  his  possession.  If  the  decision  was 
in  favour  of  the  assertory  it  was  still  open  to  another  person  to 
attempt  to  prove  that  the  subject  of  the  suit  was  really  a  slave ; 
if  the  decision  was  in  favour  oi  the  master,  another  assertor  could 
bring  a  fresh  suit ;  but  there  could  only  be  three  asaertores  in  alL 
If  the  supposed  slave  was  thrice  adjudged  a  slave,  his  atcUua  could 
be  no  further  questioned.  Justinian  entirely  altered  the  action, 
by  allowing  the  slave  himself  to  daim  his  liberty,  and  making  the 
first  decision  final     (C.  vii.  17.  1.) 

14.  Sic  itaqne  discretis  actioni-  14.  Actions  being  thus  divided,  it 

bus,  cerium  est,  non  posse  actorem  is  certain  that  a  plaintiff  cannot  sae 
rem  suam  ita  ab  aliquo  petere  'si  for  his  own  prop^iij  by  such  a  for- 
paret  eimi  dare  oportere ' :  nee  enim  mula  as  this,  '  If  it  appears  that  the 
quod  aotoris  est,  id  ei  dari  oportet,  defendant  ought  to  give '.  For  it  is 
quia  scilicet  dari  cuiquam  id  intel-  not  a  duty  to  give  tne  plaintiff  that 
legitur,  quod  ita  datur,  ut  ejus  fiat,  which  is  ms  own.  To  ^ve  a  thing  is 
nee  res,  qusB  jam  actoris  est,  magis  to  transfer  the  property  in  it,  and  tibat 
ejus  fieri  potest.  Plane  odio  fnrum,  which  is  already  tbe  property  of  the 
quo  magis  pluribus  actionibus  tene-  plaintiff  cannot  belong  to  hhn  more 
antur,  effectum  est,  ut  extra  poenam  than  it  does  already.  However,  to 
dupli  aut  quadrupli  rei  recipiend»  show  detestation  for  thieves,  and  to 
nomine  fures  etiaon  hac  actione  te-  make  them  liable  to  a  greater  number 
neantur  *  si  paret  eos  dare  oportere,'  of  actions,  it  has  been  determined, 
quamvis  sit  adversus  eos  etiam  hsBC  that  besides  the  penalty  of  double  or 
in  rem  actio,  per  quam  rem  suam  quadruple  the  amount  taken,  they 
quis  esse  petit.  may,  for  the  recovery  of  the  thing 

taken,  be  subjected  to  the  action,  '  U 
it  appear  that  they  ought  to  give'; 
although  the  party  injured  may  also 
bring  the  real  action  against  them,  by 
which  the  plaintiff  demands  the  thing 
as  proprietor. 

Gai.  iv.  4. 

We  have  already  seen  (Tit.  1.  19)  that  the  plaintiff  might 
benefit  by  being  allowed  to  bring  a  personal  instead  of  a  real 
action,  as  the  things  taken  might  have  perished.  But  why  should 
the  condictio  be  so  shaped  as  described  in  the  text  ?  The  reason 
was  this :  the  plaintiff,  by  being  allowed  to  frame  his  action  with 
the  word  cJare,  which  was  technically  wrong,  as  this  implied  to 
transfer  the  full  ownership,  whereas  the  plaintiff*  remained  the 
owner  of  the  thing  stolen,  had  the  advantage,  under  the  formulary 
system,  of  recovering  the  sponaio  pcenalia  (Gai.  iv.  171),  or  wager 
of  one-third  of  the  value  of  the  thing,  which  was  added  to  a  con- 
dictio certi.     (See  Introd.  sec.  99.) 
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15.  Appellainus  autem  in  rem  15.  Beal  aotions  are  called  vindica- 
quidem  sustiones  vindioationes :  in  tions ;  and  personal  actions,  in  which 
personam  vero  actiones,  quibus  dcure  it  is  maintained  that  something  ought 
facere  oportere  intenditur,  condic-  to  be  done  or  given,  are  called  coxidic- 
tiones.  Condicere  enim  est  denim-  tions :  for  condicerCf  in  old  language, 
ticure  prisca  lingua :  nunc  vero  abu-  meant  the  same  as  denuntiare  ;  and  it 
sive  dicimus  condictionem  actionem  is  improperly  that  condiction  is  now 
in  personam,  qua  actor  intendit,  used  as  the  name  of  the  personal  ac- 
dari  sibi  oportere :  nulla  enim  hoc  tion,  by  which  the  plaintiff  contends 
tempore  eo  nomine  denuntiatio  fit.  that  something  ought  to  be  given  to 

him,  for  there  is  no  denuntiatio  now 
actually  in  use. 

Gai.  iv.  5,  18. 

Qaius  says,  *  dctor  adversario  denuntiahat,  ut  ad  jtidicem 
capiendum  die  xocx.  adesset '  (iv.  18).  Thus  the  proper  meaning 
of  condictio  is  the  appointing  of  a  day. 

16.  Sequens  ilia  divisio  est,  quod  16.  Actions  may  be  next  divided 
qusedam  actiones  rei  persequendsB  into  actions  given  to  recover  the  thing, 
gratia  comparatse  sunt,  quaedam  actions  given  to  recover  a  penalty,  and 
poense  persequendsB,  quaedam  miztse  mixed  actions. 

sunt. 

Gai.  iv.  6. 

We  now  come  to  the  third  division  of  actions,  that,  namely, 
according  to  the  object  for  which  they  were  brought ;  they  were 
divided  under  this  head  into  three  classes — those  in  which  it  was 
sought  to  get  a  thing,  rei  persecutorioBy  including  all  real  actions 
and  all  personal  actions,  except  those  in  which  something  beyond 
the  simple  value  was  recovered,  those  in  which  it  was  sought  to 
enforce  a  penalty,  and  those  (mixtce)  in  which  both  these  objects 
were  united. 

17.  Bei  persequends  causa  com-  17.  For  the  recovery  of  the  thing 
parat»  sunt  omnes  in  rem  actiones.  are  given  all  real  actions ;  and  of  per- 
Earum  vero  actionum,  quss  in  per-  sonaJ  actions  almost  all  those  which 
sonam  sunt,  h»  quidem,  qu»  ex  arise  from  contract,  as  the  action  for  a 
contractu  nascuntur,  fere  omnes  rei  sum  lent  or  stipulated  for,  and  the 

SersequendsB  causa  comparatse  vi-  actions  proper  to  commociatum,  deposit, 
entur :  veluti  ^uibus  mutuam  pe-  .mandate,  partnership,  sale,  or  letting 
cuniam  vel  in  stipulatum  deductam  on  hire.  But,  no  doubt,  when  the 
petit  actor,  item  oommodati,  de-  action  on  a  deposit  is  brought  for  a 
positi,  mandati,  pro  socio,  ex  empto,  thing  deposited  by  reason  of  a  riot,  a 
vendito,  locate,  conduoto.  Plane  fire,  the  fall  of  a  building,  or  a  ship- 
si  deposit!  agatur  eo  nomine,  quod  wreck,  the  prsetor  gives  the  action  for 
tumultus,  incendii,  ruins,  naufragii  the  double  of  the  value  of  the  thing 
causa  depositum  sit,  in  duplum  ac-  deposited,  provided  the  suit  is  brought 
tionem  praetor  reddit,  si  modo  cum  against  the  depositary  himself,  or 
ipso,  apud  quem  depositum  sit,  aut  against  his  heir,  if  personally  guilty  of 
cum  herede  ejus  ex  dolo  ipsius  agi-  doltia  mcUuSf  in  which  case  the  action  is 
tur :  quo  casu  mixta  est  actio.  mixed. 

Gal  iv.  7 ;  D.  xvi.  3.  1.  1-4 ;  D.  xvL  3.  18. 

The  action  against  a  fraudulent  depositary  was  not  in  duplwm, 
unless  the  depositor  had  been  forced  by  fire,  shipwreck,  the  fall  of 
a  building,  or  other  sudden  calamity,  to  make  the  deposit.  This 
form  of  depositwm  was  called  miserabile.     If,  without  bein.^  ^^ 
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forced,  he  had  selected  the  depositary,  then  the  action  was  only  for 
the  single  value.  It  was  his  own  fault  not  to  have  chosen  an 
honester  man.     (See  Bk.  iii.  Tit.  14.  3.) 


18.  Ex  maleficiis  vero  proditse 
aotiones  alieB  tantnm  poense  perse- 
quendse  causa  comparateB  sunt,  alise 
tarn  pcensB  quam  rei  persequendse 
et  ob  id  mixts  sunt,  roenam  tan- 
turn  persequitnr  quia  aotione  furti ; 
sive  enim  manifesti  agatur  quadru- 
pli  give  neo  manifesti  dupli,  de  sola 
poena  a^tur:  nam  ipsam  rem  pro- 
pria actione  persequitur  quis,  id  est 
suam  esse  petens,  sive  fur  ipse  eam 
rem  possideat,  sive  alius  quilibet: 
eo  amplius  adversus  furem  etiam 
condictio  est  reL 


18.  Actions  arising  from  a  delict 
are  either  for  the  peniJty  only,  or  both 
for  the  thing  and  the  penalty,  which 
makes  them  mixed.  But,  in  an  action 
of  theft,  nothing  more  is  sued  for  than 
the  penalty  ;  whether,  as  in  manifest 
theft,  the  quadruple,  or,  in  theft  not 
manifest,  the  double,  is  sued  for.  The 
owner  recovers  the  thin^  itself  by  a 
separate  action,  by  clainmig  it  as  pro- 
prietor, whether  it  is  in  the  possession 
of  a  thief  or  of  any  one  else.  He  may 
also  bring  against  the  thief  a  condiction 
for  the  thing. 


Gai.  iv.  8  ;  D.  xiii.  1.  7.  1. 

Persons  who  suffered  from  crimes  had  a  private  action  against 
the  wrongdoer  for  compensation,  quite  apart  from,  and  indepen- 
dent of,  the  prosecution  of  the  offender  for  his  outrage  on  the 
laws  of  society.  There  was,  indeed,  something  more  than  an 
exact  compensation  enforced  by  the  private  actions ;  for,  by  way 
of  penalty,  the  defendant  had  often  to  pay  two,  three,  or  four 
times  the  amount  of  loss  actually  sustained,  and  also  to  give  back 
the  thing  or  its  value;  but  still  this  penalty  was  given  as  a 
punishment  for  the  injury  to  the  individual,  and  not  as  a  punish- 
ment for  the  infraction  of  public  law. 

19.  Vi  autem  bonorum  raptorum  19.  An  action  for  goods  taken  by 

actio  mixta  est,  quia  in  quadruplo  force  is  a  mixed  action,  because  the 

rei  persecutio  continetur,  poena  au-  thing    taken    is  included    under  the 

tern  tripli  est.     Sed  et  legis  Aquilise  quadruple  value  to  be  recovered  by 

actio  de  damno  mixta  est,  non  solum  the  action ;    and  thus  the  penalty  is 

si  adversus  infitiantem  in   duplum  but  triple.     The  action  introduced  by 

agatur,  sed  interdum  et  si  in  sim-  the  lex  Aquili<i,  for  wrongful  damage, 

plum  quisque  agit.     Veluti  si  quis  is  also  a  mixed  action ;  not  only  when 

hominem  claudum  aut  luscum  occi-  brought  for  double  value  against    a 

derit,  qui  in  eo  anno  integer  et  magni  man  denying  liability,  but  sometimes 

pretii  fuerit ;    tanti  enim  danmatur,  when  the  action  is  only  for  the  single 

quanti  is  homo  in  eo  anno  plurimi  value ;  for  instance,  if  a  man  has  killed 

fuerit,  secundum  jam  traditam  divi-  a  slave,  who  at  the  time  of  his  death 

sionem.    Item  mixta  est  actio  contra  was  lame,  or  wanted  an  eye,  but  within 

eoB,  qui  relicta  sacrosanctis  ecclesiis  the  year,  previous  to  his  decease,  was 

vel   aliis   venerabilibus  locis  legati  free   from  any  defect,   and   of  great 

vel  fideicommissi  nomine  dare  dis-  value,  here,  according  to  the  distinc- 

tulerint   usque    adeo,   ut   etiam   in  tion  previously  laid  down,  the  wrong- 

judicium  vooarentur :   tunc  etenim  doer  is  condemned  to  pay  an  amount 

et  ipsam  rem  vel  pecuniam,  quae  representing  the  greatest  value  of  the 

relicta   est,    dare    compellimtur   et  slave  within  the  year.    The  action  is 

aliud  tantum  pro  poena,  et  ideo  in  also  mixed  which   is  brought  against 

duplum  ejus  fit  condemnatio.  those  who  have  delayed  the  payment 

of  a  legacy,  or  fideicommissumjleit  to 
our  holy  churches,  or  other  sacred 
places,  until  at  last  they  have  been 
summoned  before  a  magistrate;    for 
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then  they  are  compelled  to  give  the 
thing,  or  to  pay  the  money  left  hy  the 
deceased,  and  in  addition  an  equivalent 
thing  or  an  equal  sum,  by  way  of 
penalty;  and  thus  they  are  con- 
demned in  a  double  amount. 

C.  ix.  33.  1 ;  D.  ix.  2.  23.  3-6 ;  C.  i.  3.  46.  pr.  and  7. 

Interdv/m  et  ai  in  simplum.  An  action  could  be  brought  in 
simpluTn  under  the  lex  Aquilia^  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  had  done  the  injury,  but 
to  fix  the  sum  which  would  be  the  proper  compensation  for  it.  It 
could  not  be  brought  in  simplum  to  determine  the  fact  of  the 
defendant  having  done  the  injury :  for  if  he  denied  it,  the  action 
was  in  duplnm, ;  if  be  confessed  it,  there  was  no  need  of  an  action 
to  prove  what  he  confessed. 

SacTosanctia  ecclesiis.  The  punishment  had  formerly  been 
enforced  in  case  of  all  legacies  in  which  specific  things  had  been 
given  per  damination&m.     (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint  Formerly  the  punishment  had  only  been 
inflicted  in  case  of  an  absolute  refusal  of  the  legacy.  (C.  i.  3. 
46.  7.) 

The  use  in  this  paragraph  of  the  word  m,ixtce  in  the  sense  of 
*  brought  at  once  to  recover  a  thing  and  to  enforce  a  penalty,' 
seems  to  have  suggested  the  reference  in  the  next  paragraph  to 
actions  which  were  mixtcB  in  a  very  different  sense,  viz.  *  both 
real  and  personal '. 


20.  QuflBdam  actiones  miztam 
causam  optinere  videntur  tam  in 
rem  quam  in  personam.  Qualis  est 
familieB  erciscundse  actio,  qus  com- 
petit  coheredibus  de  dividenda  here- 
ditate :  item  communi  dividundo, 
qu8B  inter  eos  redditur,  inter  quos 
aliquid  commune  ex  quacumque 
causa  est,  ut  id  dividatur:  item 
finium  regxmdorum,  quse  inter  eos 
agitur,  qui  confines  agros  habent. 
In  quibus  tribus  judiciis  permittitur 
judici  rem  alicui  ex  litigatoribus  ex 
bono  et  sequo  adjudicare  et,  si  unius 
pars  prsBgravari  videbitor,  eum  in- 
vicem  oerta  peounia  alteri  condem- 
nare. 


20.  Some  actions  are  also  mixed,  aa 
being  both  real  and  personal ;  as,  for  in- 
stance, the  action  familiss  erciscundXy 
brought  between  co-heirs  for  the  par- 
tition of  the  inheritance;  the  action 
de  communi  dividundo,  between  part- 
ners for  the  division  of  things  held  for 
any  reason  in  common;  also,  the 
action  finium  regundorum,  between 
owners  of  contiguous  estates.  And, 
in  these  three  actions,  the  judge,  fol- 
lowing the  rules  of  equity,  may  give 
the  property  to  any  of  the  parties  to 
the  suit,  and  then  condemn  him,  if  he 
seems  to  have  an  undue  advantage,  to 
pay  the  other  a  certain  sum  of  money. 


D.  X.  1.  2.  1 ;  D.  X.  L  3 ;  D.  x.  2.  66. 

These  actions,  though  entirely  personal,  as  being  founded  on 
obligations  and  brought  against  particular  persons,  are  here  said 
to  seem  in  one  aspect  like  real  actions,  because  they  involved  an 
adjudicatio.  Particular  things  were  adjudged  and  given  over  to 
the  parties.  Even  here,  however,  the  analogy  to  real  actions  was 
not  very  complete,  as  real  actions  were  always  brought  for  some 
definite  thing,  ascertainable  before  the  action  was  brought;  Wt», 
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except  in  the  case  of  an  indivisible  thing  or  one  which  it  was  not 
expedient  to  divide  (the  case  referred  to  in  the  last  clause  of  the 
paragraph),  the  thing  to  be  adjudged  was  only  ascertained  by  the 
action. 

As  to  the  formula  in  these  actions,  see  Introd.  sea  103.  In 
these  actions  no  distinction  can  properly  h^  made  of  plaintiff  and 
defendant.  Ulpian  says, '  MixtcB  8wnt  OLctionea,  in  qwQyua  uierque 
actor  eat  \  (D.  xliv.  7. 37. 1.)  The  judge  discharged  the  function 
assigned  him  equally  for  the  benefit  of  all  persons  interested  in 
the  subject-matter  of  the  action.     (See  Tit.  17.  4-7.) 


21.  Omnes  autem  aotiones  vel  in 
simplum  conceptaa  sunt  vel  in  da- 
plum  vel  in  triplom  vel  in  quadra- 
plum:  ulteriuB  autem  nulla  actio 
extenditur. 


21.  Ail  actions  are  for  the  single, 
double,  triple,  or  quadruple  yalae ; 
beyond  that  no  action  extionds. 


D.  ii.  8.  3. 

We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  dupltum,  in  trivlwrn,  or  in  quad- 
ruplum  conceptoe,  the  intentio  only  contained  an  estimate  of  the 
single  value,  the  amount  of  actual  loss,  and  then  in  the  con- 
demnatio  this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
might  be ;  the  word  conceptce^  therefore,  which  properly  refers  to 
the  intentiOy  is  not  very  strictly  used. 

22.  In  simplum  agitur  veluti  ex  22.  The  simple  value  is  sued  for ; 

stipulatione,   ex  mutui  datione,  ex  as,forexample,  incase  of  astipulation, 

empto,   vendito,    locato,   conducto,  a  contract  of  mutuum,  a  sale,  a  letting 

mandato  et  denique  ex  aliis  com-  on  hire,  a  mandate,  and  in  nxmiberless 

pluribuB  causis.  other  cases. 

If  a  person  stipulated  that  in  a  certain  case  his  debtor  should 
give  him  double  or  triple  of  the  value  of  the  sum  owed,  the 
action  brought  to  enforce  the  stipulation  would  still  be  in  aimplum 
concepta.  It  would  be  the  agreement,  and  not  the  action,  which 
would  double  or  triple  the  sum  to  be  paid. 


23.  In  duplum  agimus  veluti 
furti  nee  manifesti,  danmi  injurise 
ex  lege  Aquilia,  depositi  ex  quibus- 
dam  casibus:  item  servi  corrupti, 
quse  competit  in  eum,  cujus  hortatu 
consiliove  servus  alienus  fugerit  aut 
contumax  adversus  dominum  faotus 
est  aut  luxuriose  vivere  coeperit  aut 
denique  quolibet  modo  deterior 
factTis  sit  (in  qua  actione  etiam 
earum  rerum,  quas  fugiendo  servus 
abstulit,  sestimatio  deducitur) :  item 
ex  legato,  quod  venerabilibus  locis 
relictum  est,  secundum  ea,  quee 
supra  diximus. 


23.  The  double  value  is  sued  for; 
as,  for  example,  in  an  action  of  theft 
not  manifest,  of  wrongful  injury  under 
the  lex  Aquilia^  and,  in  certain  cases, 
in  an  action  of  deposit.  Also  in  an 
action  on  account  of  the  corruption  of 
a  slave  brought  against  him  by  whose 
advice  or  instigation  the  slave  has  fled 
from  his  master,  has  grown  disobedient 
towards  him,  become  dissolute  in  his 
habits,  or  been  made  in  any  manner 
worse ;  and,  in  this  action,  an  estimate 
is  also  to  be  made  of  whatever  things 
the  slave  has  stolen  from  his  master 
at  his  flight.  An  action  also  for  the 
detention  of  a  legacy,  left  to  a  sacred 
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place,  is  brought  for  doable  value,  as 
we  have  before  stated. 

Gal  iii.  190;  Gai.  iv.  9,  171;  D.  xvi  3.  1.  1;  D.  xi.  3.  1.  pr. ;  C.  i.   3. 

46.7. 

Depositi  ex  quibuadam  cambuSf  i.e.  when  made  under  the  pres- 
sure of  a  sudden  calamity.    (See  note  on  par.  17.) 

24.  Tripli  vero,  cum  quidam  24.  The  triple  value  is  sued  for 
majorem  verse  sBstimatioms  quanti-  when  any  person  inserts  in  his  state- 
tatem  in  libello  conventionis  in-  ment  of  aemand  a  greater  sum  than  is 
seruit,  ut  ex  hao  causa  viatores,  id  due  to  him,  so  that  tiie  viatores,  that  is, 
est  ezsecutores  litium,  amjpliorem  the  officers  of  suits,  exact  a  larger  sum 
summam  sportularum  nomme  exi-  as  their  fee.  In  this  case  the  defend- 
gerent :  tunc  enim  quod  propter  ant  may  obtain  from  the  plaintiff  the 
eorum  causam  damnum  passus  fuerit  triple  value  of  the  loss  he  has  sustained 
reus,  id  triplum  ab  aotore  conse-  by  giving  the  fee,  but  the  amount 
quetur,  ut  in  hoc  triplo  et  simplum,  which,  by  being  overcharged,  he  dis- 
in  quo  damnum  passus  est,  connu-  bursed  is  counted  as  one  of  the  tluree 
meretur.  Quod  nostra  constitutio  sums  in  the  triple  value.  This  a  con- 
induxit,  quee  in  nostro  codice  fulget,  stitution  inserted  in  our  code  has 
ex  qua  dubio  procul  est  ex  lege  established,  on  which  constitution, 
conmcticiam  emanare.  without  doubt,  a  statutory  condiction 

may  be  grounded. 

C.  iii.  10.  2. 

In  the  old  law  there  had  been  other  actions  in  triplum,  as 
those  fv/rti  concepti  s,ndfurti  oblati.  (Gai.  iii.  191 ;  see  Tit.  1. 
4  of  this  Book.)  The  action,  of  which  Justinian  speaks  in  this 
paragraph,  had  been  substituted  by  him  for  the  penalty  of  entirely 
losing  all  right  of  action,  to  which  a  plaintiff  who  sued  for  more 
than  was  due  to  him  had  been  liable.    (Qai.  iv.  53.) 

The  lihellua  conventionia,  in  the  system  of  civil  process  obtain- 
ing in  the  Lower  Empire,  was  the  notification  of  an  action  and  its 
grounds  delivered  by  a  baih'ff  of  the  court  (viator,  executor)  to 
a  defendant,  who,  on  the  receipt  of  it,  had  to  give  security  for 
his  appearance  beifore  the  judex.  It  thus,  in  the  extraordinaria 
judicta,  replaced  the  old  vocatio  in  jus.  Condictio  ex  lege  is 
literally  a  *  condiction  under  a  statute  *.     (See  Introd.  sec.  111.) 

25.  Quadrupli  veluti  furti  mani-  25.  The  quadruple  value  is  sued 
festi,  item  de  eo,  quod  metus  causa  for ;  as,  for  example,  in  an  action  for 
factum  sit,  deque  ea  pecunia,  quse  in  manifest  theft,  in  an  action  quod  metus 
hoc  data  sit,  ut  is,  oui  datur,  oaJum-  causa^  and  an  action  relating  to  money 
nise  causa  negotium  aUoui  faceret  given  to  any  one  to  set  on  foot,  or  to 
vel  non  faceret :  item  ex  lege  con-  desist  from,  a  vexatious  suit.  The  sta- 
dicticia  a  nostra  constitutione  oritur,  tutory  condiction  is  also  for  the  quad- 
in  quadruplum  condemnationem  im-  ruple  value,  which  is  established  in 
ponens  his  exseoutoribus  litium,  qui  our  constitution  against  those  officers 
contra  nostneoonstitutionisnormam  of  suits  who  demand  anything  from 
a  reis  quidquam  exegerint.  the  defendant,  contrary  to  the  regula- 
tions of  the  constitution. 

Gal  iiL  189;  D.  iv.  2.  14. 1;  D.  iii  6.  1.  pr. ;  C.  iii.  2.  4. 

De  ea  pecunia  qua&  datur.  Titius  is  bribed  by  some  one  to 
institute  a  vexatious  suit,  or  he  threatens  to  bring  a  vexatious  auit^ 
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and  the  person  he  threatens  pays  him  not  to  bring  it.     In  either 
case  an  action  in  quadruplum  lies  against  him. 

26.  Sed  furti  quidem  nee  mani-  26.  But  an  action  of  theft  not 
f esti  actio  et  servi  corrupti  a  ceteris,  manifest,  and  an  action  on  account 
de  quibos  simnl  locuti  sumus,  eo  dif-  of  a  slave  corrupted,  differ  from  the 
fert,  quod  hse  actiones  omnimodo  others,  which  we  have  placed  under 
dupli  sunt :  at  illee,  id  est  damni  in-  the  same  head,  in  that  they  are  always 
juris  ex  lege  Aquilia  et  interdum  brought  for  double  the  value ;  but  the 
depositi,  inntiatione  duplicantur,  in  others,  that  is,  the  action  given  by  the 
confitentem  autem  in  simplum  dan-  lex  Aquilia  for  a  wrongful  injury,  and 
tur :  sed  ilia,  quae  de  his  competit,  the  action  of  deposit  under  pressure, 
quae  relicta  venerabilibus  locis  sunt,  are  broueht  for  the  double  value  in 
non  solum  infitiatione  dupHcatur,  case  of  denial;  but  if  the  defendant 
sed  et  si  distulerit  rehcti  solutionem,  confeBses,  the  single  value  only  can  be 
usque  quo  jussu  magistratuum  nos-  recovered.  In  actions  brought  for 
trorum  conveniatur ;  in  confitentem  things  given  to  sacred  places,  doable 
vero  et  antequam  jussu  magistra-  is  recovered,  not  only  on  the  denial  of 
tuum  conveniatur  solventem  simpli  the  defendant,  but  also  on  payment 
redditur.  being  delayed  until  a  magistrate  orders 

an  action  to  be  brought ;  but  it  is  the 
single  value  only  that  can  be  recovered, 
if  the  debt  is  acknowledged,  and  paid 
before  such  an  order  is  given. 

Gai.  iv.  9.  171, 173;  C.  i.  3.  46.  7. 

27.  Item  actio  de  eo,  quod  metus  27.  The  action  quod  metus  catua 
causa  factum  sit,  a  ceteris,  de  quibus  differs  also  from  the  other  actions  in- 
-simul  locuti  sumus,  eo  differt,  quod  eluded  under  the  same  head,  because 
-ejus  natura  tacite  continetur,  ut,  qui  it  is  tacitly  implied  in  the  nature  of 
judicis  jussu  ipsam  rem  actori  resti-  this  action,  that  a  defendant,  who,  in 
tuat,  absolvatur.  Quod  in  ceteris  obedience  to  the  conunand  of  the 
casibus  non  ita  est,  sed  omnimodo  judge,  restores  the  things  taken,  ought 
quisque  in  quadruplum  condemna-  to  be  acquitted ;  in  all  the  other  actions, 
tur,  quod  est  et  in  furti  manifesti  on  the  contrary,  the  defendant  is  al- 
actione.  ways  condemned  to  pay  the  fourfold 

value,  as,  for  instance,  in  the  action 
of  manifest  theft. 

D.  iv.  2.  14. 1,  4. 

The  actio  quod  metua  causa  was  given  to  a  person  who  had, 
while  under  constraint  from  the  fear  of  actual  or  threatened  vio- 
lence, alienated  anything,  created  real  rights,  or  entered  into  an 
obligation.  It  could  be  Drought  against  any  one  who  profited  by 
what  had  been  done.  (D.  iv.  2.  14.  3.)  The  action  was,  as  the 
text  informs  us,  arbitraria.     (See  Introd.  sec.  106.) 

28.  Actionum  autem  qusedam  28.  Again,  some  actions  are  bonse 
bonse  fidei  sunt,  qusedam  stricti  juris,  fidei,  some  are  stricti  juris.  Of  those 
Bonse  fidei  sunt  hse :  ex  empto,  ven-  bona  fidei  there  are  the  following : — 
dito,  locato,  conducto,  negotionun  the  actions  empti  and  venditi,  locati 
gestorum,  mandati,  depositi,  pro  and  conductij  negotiorum  gestarum; 
socio,  tutelee,  commodati,  pignera-  those  brought  on  a  mandate,  deposit, 
ticia,  familisB  erciscundse,  communi  partnership,  tutelage,  loan,  or  pledge ; 
dividundo,  prsescriptis  verbis,  quee  the  action  familix  erciscundw ;  that 
de  eestimato  proponitur,  et  ea,  quae  communi  dividundo ;  the  action  prx- 
ex  permutatione  competit,  et  heredi-  scriptis  verbis,  arising  from  a  com- 
tatis  petitio.  Quamvis  enim  usque  mission  to  sell  at  a  fixed  price,  or  an 
adhuc    incertum    erat,    sive    inter  exchange ;  and  the  demand  of  an  in- 
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bonse  fidei  judicia  connumeranda  sit  heritance.  For  although  it  was,  till 
sive  non,  nostra  tamen  oonstitutio  recently,  doubtful  whether  this  last 
aperte  earn  esse  bonsB  fidei  disposuit.    action    should    be    included    among 

those  bonx  fidei^  our  constitution  has 
clearly  decided  that  it  is  to  be  included 
among  them. 

Gai.  iv.  62 ;  C.  iii  31.  12.  3. 

We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  they  are  divided  into  actiones  bonoe  fidei,  actionea  atricti 
juris  and  actiones  a/rbitrarice. 

In  actions  bonce  fidei,  the  words  ex  bonafide^  or  some  equiva- 
lent expression,  were  permitted  to  be  added  to  the  formula,  so  that 
the  intentio,  which  was  always  incerta,  ran,  quicquid  dare,  or 
facere,  or  prcesta/re  oportet  ex  bona  fide.  The  actions  in  which  this 
was  permitted  were  all  prsetorian.  Justinian  here  gives  a  list  of 
them ;  and  probably,  though  not  quite  certainly,  the  list  is  meant  to 
be  a  complete  one.  The  principal  effects  of  this  addition  to  the 
formula  were:-7-(l)  That  all  circumstances  tending  to  show 
dolus  malus  were  taken  into  consideration,  without  an  exception 
doli  mali  being  inserted.  (D.  xxx.  84.  5.)  (2)  Every  assistance 
which  the  consideration  of  customs  and  common  use  could  give  to 
the  determination  of  the  particular  question  was  permitted  to 
affect  the  decision  of  the  judge.  (D.  xxi.  1.  31.  20.)  (3  The 
judge  would  notice  any  counter  claims  which  the  defendant  might 
have  arising  out  of  the  same  set  of  circumstances  which  gave  rise 
to  the  action  of  the  plaintiff  (Gai.  iv.  63),  and  would  provide  for 
future  contingencies,  as,  e.g.,  in  an  action  pro  socio,  he  met  the 
case  of  one  partner  having  taken  on  himself  liabilities  not  as  yet 
enforceable.  (D.  xvii.  2.  38.  pr.)  (4)  And,  lastly,  interest  was 
due  on  the  thing  withheld  from  the  time  it  ought  to  have  been 
given.     (D.  xxii.  1.  32.  2.) 

In  the  actions  stricti  Juris,  the  judge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  malus,  or  counter 
claims,  could  not  be  taken  into  consideration  unless  exceptions 
were  inserted  bringing  them  before  the  notice  of  the  judge.  And 
interest  could  not  generally  be  claimed  from  before  the  time  of  the 
litis  contestatio,  except  by  special  stipulation.  (D.  xii.  1.  31.) 
It  was  the  actions  derived  from  the  ju^  civile,  i.e.  real  actions  and 
condictions,  that  were  stricti  juris.  That  a  real  action  should,  as 
in  the  case  of  the  petitio  hereditatis,  be  bonce  fidei,  was  quite  an 
exception.  But  the  petitio  hereditatis  had  characteristics  which 
allied  it  with  personal  actions,  hahet  proestationes  quasdam  per- 
sonates, (D.  V.  3.  25.  18.)  It  could  only  be  brought  against 
those  who  possessed  an  inheritance  (1)  pro  herede,  i.e.  as  heir  or 
bonorum possessor,  or  (2)  jyro  possessore.  Pro  possessore  possidet 
prcedo  qui  interrogatus  cur  possideat,  responsv/nis  sit  quia 
possideo,  i.e.  a  possessor  who  does  not  pretend  to  justify  his  posses- 
sion by  any  legal  title.     (D.  v.  3.  11  and  12.)     And  not  only  waja 
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the  petitio  hereditatia  thus  personal  in  the  sense  of  being  limited 
to  two  classes  of  persons,  but  it  had  some  of  the  oonsequenoes  of 
a  personal  action.  By  it  the  plaintiff  could  recover  from  the  pos- 
sessor moneys  he  had  derivea  from  the  inheritance,  and  it  oould 
be  brought  against  debtors  of  the  deceased  to  make  them  pay 
what  they  owed  to  the  inheritance  in  case  these  debtors  claimed 
to  retain  their  debts  as  being  the  right  heira  (D.  v.  3.  13.  15 ; 
D.  V.  3.  42.)  The  jurists  had  been  divided  on  the  point  whether 
in  a  petitio  hereditatia  cognisance  could  be  taken  oi  dolua  malus 
without  an  exceptio.  Justinian  decided  that  it  oould,  the  action 
being  treated  as  one  honae  fidei. 

Actionea  arbitra/rice  are  treated  of  in  paragr.  31. 

An  Action  prcBacHptia  verbia,  otherwiae  in  fitctv/nvproaacriptis 
verbia,  or  dvilia  in  factuum,  was,  as  we  have  elsewhere  said,  an 
action  in  which  at  the  head  of  the  formula  were  placed  worda 
stating  the  facts  giving  rise  to  a  contract  which  aid  not  oome 
under  anv  of  the  heads  of  contracts  bearing  a  particular  name.  Of 
these  actions,  which  were  always  bonce  fiaei  and  injua  conceptca, 
the  two  mentioned  in  the  text  are  only  examplea  In  the  contract 
permutatio,  each  party  made  a  contract  re,  i.e.  by  depositing  the 
thing  bartered  with  the  other ;  but  the  thing  given  was  not  given 
as  a  Tnutuurrit  a  commodatuTn,  a  depoaitum,  or  a  pignua,  and 
therefore  the  circumstances  had  to  be  stated  specially.  The  action 
de  ceatimato  was  given  when  a  thing  was  entrusted  to  another  to 
sell  for  a  certain  sum  ;  the  agent  being  permitted  to  retain  all  he 
received  above  that  given,  and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a  locaiio,  a 
aocietaay  or  a  mandatum,  and  therefore  the  action  was  given  in 
the  form  of  one  proeacriptia  verbia,  (See  Bk.  iii.  Tit.  13.  2. 
note  4.) 

29.  Fuerat  antea  et  rei  uzoriae  29.  Formerly,  there  was  the  actioD 

actio  ex  bonse  fidei  judiciis  :  sed  rei  uzoriss,  which  was  included  among 
cum,  pleniorem  esse  ez  stipulatu  ac-  the  actions  bona  fidei;  but  finding  the 
tionem  invenientes,  omne  jus,  quod  action  ex  stipulatu  to  be  more  ad  van- 
res  uxoria  ante  habebat,  cum  multis  tageous,  we  have  transferred,  but  with 
divisionibus  in  ex  stipulatu  actionem,  many  distinctions,  to  the  action  ex 
quae  de  dotibus  exi^endis  proponitur,  Btijnuatu,  when  given  for  thereoovery  of 
transtulimus,  mento  rei  uxorise  ac-  marriage  portions,  all  the  effects  before 
tione  sublata,  ex  stipulatu,  quee  pro  attaching  to  the  action  rei  uacariw  ;  the 
ea  introducta  est,  naturam  bonse  oc^to  rei  uxorias  being  then  reasonably 
fidei  judicii  tantum  in  exactione  done  away  with,  the  action  ex  a^jnUa^u, 
dotis  meruit,  ut  bones  fidei  sit.  Sed  by  which  it  is  replaced,  naturally  as- 
et  tacitam  ei  dedimus  hypothecam  :  sumed  the  character  of  an  action  oorue 
preeferri  autem  aliis  creditoribus  in  ykiet,buta6sumedit  only  when  brought 
hypothecis  tunc  censuimus,  cum  ipsa  for  the  recovery  of  a  mairiage  portion, 
miilier  de  dote  sua  experiatur,  cujus  We  have  also  given  the  wife  an  implied 
solius  providentia  hoc  induximus.         mortgage,  but  when  we  prefer  her  to 

mortgagees,  we  do  so  only  whenever 
she  herself  sues  for  her  marriage  por- 
tion. For  it  is  to  her  persons^y  that 
we  grant  the  privilege. 

D.  iv.  6.  8;  0.  v.  13;  C.  viiL  18.  12.  1. 
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In  order  to  enforce  the  restitution  of  a  marriage  portion  after 
the  dissolution  of  the  marriage,  the  OLctio  rei  uitorice  was  given  ; 
but  sometimes  the  wife  or  other  person  entitled  (Bk.  iL  Tit.  7.  3 
note),  not  content  with  the  remeay,  stipulated  with  the  husband 
for  the  restitution,  and  thus  secured  the  power  of  bringing  an 
action  ex  stipulatu. 

In  the  actio  rei  uxorice,  which  was  an  action  honce  fidei,  the 
husband  could,  for  different  reasons,  make  certain  deductions  in 
his  restitution  of  the  do8.  He  had  three  years  in  which  to  make 
restitution  by  thirds  of  all  things  qiUB  numero,  pondere,  men- 
aurave  constant;  he  could  oppose  to  the  action  the  heneficvwm 
competentice,  that  is,  he  was  only  condemned  to  pay  quantum 
facere  potest;  and  he  could  deduct  the  useful  as  well  as  the 
necessary  expenses  he  had  incurred  in  managing  the  dotal  pro- 
perty. (See  paragr.  37.)  The  wife  could  not  transmit  the  action 
to  her  heirs,  and  if  her  husband  was  deceased,  and  she  had 
benefited  by  his  testament,  she  could  not  both  accept  the  gift 
under  the  testament,  and  also  ask  for  the  restitution  of  her  portion, 
but  was  obliged  to  abandon  either  the  one  advantage  or  the  other. 
(Ulp.  Reg,  6.  6.  et  seq.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard  to 
the  husband's  power  to  pay.  The  action  passed  to  the  heirs  of  the 
wife,  and  she  could  take,  in  addition,  anything  given  her  by  her 
husband's  testament. 

Justinian  united  the  two  actions  into  one.  However  the  dos 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a  tacita  stipulatio  was,  in  every  case,  to 
be  supposed.  The  a^tio  rei  uxorioe  was  to  be  abolished,  and  all 
actions  for  the  restitution  of  a  marriage  portion  to  be  brought  ex 
stipulatu.  But  then,  this  action  was  treated  as  one  bonce  Jidei, 
and,  produced  most  of  the  advantages  which  the  husband  had 
enjoyed  under  the  actio  rei  tcxorioB.  He  had  a  year  in  which  to 
restore  aU  moveables ;  he  could  claim  the  beneficium  competentice, 
and  might  deduct  the  necessary  expenses  he  had  been  put  to. 
(See  paragr.  37.)  Lastly,  in  order  to  make  the  position  of  the 
wife  more  secure,  Justinian  gave  her  an  implied  mortgage  on  the 
effects  of  her  husband,  taking  priority  over  all  other  incumbrances 
— a  privilege,  however,  personal  to  herself.     (C.  v.  13.  1.) 

30.  In  bonse  fidei  autem  judiciis  80.  In  all  actions  borne  fidei  full 

libera  potestas  permitti  videtur  ju-  power  is  given  to  the  judge  to  deter- 

dici  ex  bono  et    aequo  sestimandi,  mine,  according  to  the  rules  of  equity, 

quantum  actori  restitui  debeat.    In  how  much  ought  to  be  restored  to  the 

quo  et  illud  continetur,  ut,  si  quid  plcdntiff ;  whence  it  follows  that  when 

in  vicem  actorem  prsestare  oporteat,  the  plaintiff  also  is  found  to  be  indebted 

eo  compensato,  in  reliquum  is,  cum  to  the  defendant,  the  debtor  oueht  to 

quo  actum  est,  condenmari  debeat.  be  allowed  to  set  off  the  sum  due  to 

oed  et  in  strictis  judiciis  ex  rescripto  him,  and  to  be  condemned  only  to  pay 

divi  Marci  opposita  doli  mall  excep-  the  difference.    Even  in  actions  stricti 

tione  compensatio  inducebatur.   Sed  juris,  a  rescript  of  the  Emperor  Marcus 

nostra    constitutio    eas    compensa-  permitted  a  set-oft  V^  \^  ^^ka3s^^^>s^ 
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tiones,  quae  jure  aperto   nitontor,    oppoaing  the  exception  of  fraad;  ba 
latins  introduxit,  ut  aotiones  ipso    our  constitution,  when  the  debt  da< 
jure  minuant  sive  in  rem  sive  per-    to  the  defendant  is  evident,  has  givei 
irn  sonales  sive  alias  quascumque,  ex-    a  greater  latitude  to  clainui  of  set-off 

Kj  oepta    sola    deposit!  actionei    oui    for  now  actions,  real  or  personal,  or  o 

''^  aliquid  oompensationis  nomine  op-    whatever  kind,  are  ipio  jure  redncec 

poni  satis  impium  esse  credidimus,  by  the  claim,  with  the  exception  onli 
ne  sub  preetextu  compensationis  de-  oi  the  action  of  deposit,  a^amst  whicl 
positarum  rerum  quis  exactione  de-  we  have  judged  it  highly  unproper  tc 
Iraudetur.  permit  any  claim  of  set-off  to  be  made 

lest  under  this  pretence  any  one  should 
be  fraudulently   prevented  from  re- 
covering the  tlung  deposited. 
,,  Gai.  iv.  61;  0.  iv.  3L  14.  pr.  and  1;  0.  iv.  34  11. 

The  subject  of  compcTiaatio  will  be  treated  of  more  folly  ondei 
paragr.  39. 

81.  Prseterea  quasdam  aotiones  81.  Some  actions,  again,  are  called 

arbitrarias,  id  est  ex  arbitrio  judicis  arbitrary,  as  depending  upon  the  or- 

pendentes,   appellamus,  in   quibus  bitrium  of  the  judge.    In  these,  if  the 

nisi    arbitrio   judicis  is,  cum    quo  defendant  does  not,  on  the  order  oi 

agitur,  actori  satisfaciat,  veluti  rem  the  judge,  ffive  the  satisfactlonawarded 

I                         restituat  vel  exhibeat  vel  solvat  vel  b^  the  judge,  and  either  restore,  ex- 

(                         ex  noxali  causa  servum  dedat,  con-  hibit,  or  pay  the  thing,  or  give  up  a 

demnari  debeat.    Sad  istsB  actiones  slave  that  has  committed  an  injury,  he 

tarn  in  rem  quam  in  personam  in-  ought  to  be  condenmed.    Of  these  ar- 

veniuntur.  In  rem  veluti  Publiciana,  bitrary  actions  some  are  real  and  some 

I                         Serviaua   de    rebus    coloni,    quasi  personal :  real,  as  the  actions  Publi" 

Serviana,  quae  etiam  hypothecaria  ciana,  Serviana  as  to  the  property  ol 

j                         vocatur :  in  personam  veluti  quibus  a   farmer,   and   qwui-ServianOj  also 

'                         de  60  agitur,  quod  aut  metus  causa  called  hvpothecarta;  personal,  as  those 

aut  dolo  malo  factum  est,  item  qua  by  which  a  suit  is  conmienced  on  ao- 

id,  quod  certo  loco  promissum  est,  count  of  something  done  through  fear 

petitiir.      Ad    exhibendum    quoque  or  fraud,  and  that  by  which  something 

actio  ex  arbitrio  judicis  pendet.     In  is  sought  which  was  promised  to  be 

his  enim  actionibus  et  ceteris  simili-  paid  at  a  particular  place.    The  action 

bus  permittitur  judici  ex  bono  et  ad  exhibendum  also  aejoends  on  i^e  (XT' 

eequo  secundum  cujusque  rei,  de  qua  bitrium  of  the  judge.    In  these  actions, 

actum  est,  naturam  sestimare,  quern-  and  others  of  a  like  nature,  the  judge 

admodum  actori  satisfieri  oporteat.  may  determine,  according  to  the  prin- 
ciples of  equity  and  the  circumstcmces 
of  the  particular  case,  the  satisfaction 
which  the  plaintiff  ought  to  receive. 
D.  vi.  1.  18  ;  D.  iv.  2.  14.  4 ;  D.  xiii.  4.  4.  1;  D.  xx.  1.  16.  3;  D.  iv.  3.  la 

In  the  actiones  arbitrarice  the  judge  was  instructed  only  to 
condemn  the  defendant  in  a  sum  of  money,  if  he  did  not  satisfy 
the  demand  of  the  plaintiff,  supposing  that  demand  was  well 
founded.  When,  therefore,  the  judge  had  ascertained  the  validity 
of  the  plaintifi^s  claim,  he  issued  an  order  (arbitrium)  to  the  de- 
fendant, and  at  the  same  time  condemned  him  to  pay,  in  case  of 
his  refusal,  a  sum  proportionate  to  the  value  of  what  was  claimed, 
quanti  ea  res  erit.  This  was  fixed,  if  the  defendant,  when  ordered 
to  restore  a  thing,  had  fraudulently  put  it  out  of  his  power  to 
restore  it,  by  the  plaintiff  himself,  wno  stated  on  his  oath  (D. 
xii.  3.  5)  the  amount  he  considered  fairly  due  to  him  as  compen- 
sation ;  otherwise  the  judex  fixed  the  amount  according  to  the 
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circumstances  of  the  case ;  and,  at  any  rate  in  the  time  of  Ulpian) 
the  maniis  militaris  was  employed,  by  the  direction  of  the  judge, 
to  put  the  plaintiff  in  possession,  when  the  defendant  had  the  thing 
in  his  possession  and  would  not  give  it  up.     (D.  vi.  1.  68.) 

Actions  in  rem  were  enforced  by  being  made  arbitrarice,  and 
all  actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  In  real 
actions  the  satisfaction  ordered  by  the  judge  was  to  restore  the 
thing.  In  the  actio  Serviana  and  the  actio  quasi-Servianay  the 
a/rbitrium.  was  alternative,  and  the  defendant  was  ordered  either 
to  pay  the  debt  or  to  give  up  the  thing  pledged,  and  in  default 
was  condemned  to  the  amount  of  the  value  of  the  thing  pledged. 
(D.  XX.  1.  16.  3.)  It  is  to  this  case  that  the  words  *  vet  eolvat  * 
in  the  text  refer.  When  the  thing  claimed  was  restored,  the  con- 
demnatio  might  still  be  made  available  for  the  fructvs.  (D. 
vi.  1.  68.)  Among  personal  actions,  those  quod  Tnetvs  causa,  de 
dolo  Toalo,  and  ad  exhibendum,  were  arbitrarice,  because  they 
were  brought  virtually  to  have  something  restored  or  exhibited. 
The  action  de  eo  quod  certo  loco  prom^iasv/m  est  was  made 
arbitra^ria,  for  the  peculiar  reason  mentioned  below. 

With  respect  to  the  actio  quod  metus  causa,  see  paragr.  25 
and  27.  The  a^tio  de  dolo  m,alo  was  given  to  avoid  the  conse- 
quences of  a  dolus  malus,  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  1) ;  it  was  in  simplum;  it 
subjected  the  defendant,  if  condemned,  to  infamy,  and  had  to  be 
brought  within  a  year.    (D.  iv.  3.  29.) 

ka  will  be  found  from  Tit.  12.  2,  in  every  action  the  defendant 
was  to  be  absolved  if,  before  sentence  wad  given,  he  satisfied  the 
demands  of  the  plaintiff. 

Qua  id,  quod  certo  loco  promissv/m  est,  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should  be 
made  at  a  particular  place,  the  creditor  could  not  demand  pay- 
ment anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  a  plus-petitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on  the 
obligation  was  one  bon^fidei,  or  had  an  intentio  incerta,  as  being 
for  an  undetermined  object,  then,  as  the  judge  would  take  into 
account  all  the  circumstances  of  the  case,  and  allow  the  defendant 
the  benefit  of  whatever  difference  being  sued  in  a  wrong  place 
could  be  supposed  to  make  to  him,  the  consequence  of  this  plus- 
petitio  would  be  immaterial.  But  if  the  action  was  stricti  juris 
and  for  a  thing  certain,  the  plaintiff  could  not  have  brought  it  else- 
where than  in  the  place  named  without  incurring  the  consequences 
of  a  plus-petitio,  had  not  the  prsetor  come  to  h^  reh'ef  and  given 
him  the  actio  a/rbitraria  mentioned  in  the  text.  By  this  action 
the  creditor  was  allowed  to  sue  in  a  place  other  than  that  agreed 
upon,  but  theprsetor  compensated  the  debtor  by  giving  him  an 
advantage.  The  action  was  made  arbitraria,  and  tne  debtor  was 
ordered  to  pay  what  the  creditor  claimed,  or  to  give  security  that 
it  would  be  paid  in  the  place  where  due.  If  he  did  not  do  this^ 
then  in  the  condemnatio  the  judex  fixed  wa.  «a£lo\»i\»\xi^\cv.^  *^^ 
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advantage  it  might  have  been  to  the  debtor  to  have  paid  in  the 
particular  place  was  taken  into  consideration.  (See  paragr.  33.) 
The  prsBtor,  however,  perhaps  only  allowed  the  creditor  to  take 
advantage  of  this  action  if  the  defendant  absented  himself  from 
the  place  where  the  payment  ought  to  have  been  made  (D.  xiiL  4l 
1),  and  then  the  creditor  could  bring  this  action  either  at  Rome 
or  in  any  place  where  the  defendant  had  a  domicile,  or  in  any  place 
where  the  defendant  consented  to  appear.     <D.  v.  1.  19.  4.) 

82.  Curare  autem  debet  judex,  ut  82.  A  judge  ought,  as  much  as  poa- 
omnimodo,  quantum  possibile  ei  sit,  sible,  to  take  care  that  his  sentence 
certflB  pecunieB  vel  rei  sententiam  awards  a  thing  or  sum  certain,  even 
ferat,  etiam  si  de  incerta  quantitate  though  the  claim  submitted  to  him 
apud  eum  actum  est.  may  nave  been  for  an  uncertain  quan- 
tity. 

Gai.  iv.  48,  62;  C.  vii.  4.  17. 

Certoe  pecunice  vel  rei.  Before  the  formulary  system  the 
judgment  might  be  either  to  give  a  thin^  or  to  pay  a  sum  of 
money.  Under  the  formulary  system  Sie  conaemriaiio  was 
always  to  pay  a  sum  of  money.  (Qai.  iv.  48.)  Under  the  system 
of  judicia  extraordina/ria  a  return  was  made  to  the  old  law,  and 
the  condemnatio  might  be  not  onlv  for  a  certain  sum  of  money, 
but  also  for  any  other  definite  thing,  that  thus  the  object  of 
the  demand  might  be  directly  obtained. 

83.  Si  quia  agens  in  intentione  38.  Formerly,  if  a  plaintiff  claimed 
Bua  plus  complexuB  fuerit,  quam  ad  in  his  intentio  more  uian  his  due,  he 
eum  pertinet,  causa  cadebat,  id  est  failed  in  his  action,  that  is,  he  lost  the 
rem  amittebat,  nee  facile  in  integ-  thing  owing  to  him,  nor  was  it  easy  for 
rum  a  prsetore  restituebatur,  nisi  him  to  get  reinstated  by  the  preetor 
minor  erat  viginti  quinque  annis.  unless  he  was  under  the  age  of  twenty- 
Huic  enim  sicut  in  aliis  causis  causa  five  years  ;  for  in  this,  as  well  as  in 
cognita  succurrebatur,  si  lapsus  other  cases,  in  which  aid  was  given  on 
juventute  fuerat,  ita  et  in  hac  causa  good  ground  for  it  being  proved,  it  was 
succurri  solitum  erat.  Sane  si  tam  usual  to  aid  the  plaintiff  if  it  appeared 
magna  causa  justi  erroris  intervenie-  that  he  had  made  an  error  owing  to  his 
bat,  ut  etiam  constantissimus  quis-  vouth.  If,  however,  the  reasons  which 
que  labi  posset,  etiam  majori  viginti  betrayed  him  into  the  mistake  were 
quinque  annis  succurrebatur :  veluti  such  as  might  have  misled  the  most 
si  quis  totum  legatum  petierit,  post  careful  man,  relief  was  given  even  to 
deinde  prolati  fuerint  codiciUi,  qui-  persons  of  full  age.  For  example,  if  a 
bus  aut  pars  legati  adempta  sit  aut  legatee  had  demanded  his  whole  legacy, 
quibusdam  aliis  legata  data  sint,  quee  and  codicils  were  afterwards  produced 
efficiebant,  ut  plus  petisse  videretur  by  which  a  part  of  it  was  taken  away» 
petitor  quam  dodrantem,  ad  quem  or  new  legacies  given  to  other  persons^ 
ideo  lege  Falcidia  legata  minueban-  so  that  the  plaintiff  appeared  to  have 
tur.  Flus  autem  quattuor  modis  demanded  more  than  the  three-fourtha 
petitur :  re,  tempore,  loco,  causa,  to  which  the  legacies  were  reduced  by 
Ke :  veluti  si  quis  pro  decem  aureis,  the  lex  Falcidia.  A  man  may  demand 
qui  eidebebantur,  viginti  petierit,  aut  more  than  what  is  due  to  hun  in  four 
si  is,  cujus  ex  parte  res  est,  totam  ways — in  respect  to  the  thing,  to  the 
eam  vel  majore  ex  parte  suam  esse  time,  to  the  place,  and  to  the  ciroum- 
intenderit.  Tempore  :  veluti  si  quis  stances.  In  respect  to  the  thing,  as. 
ante  diem  vel  ante  condicionem  pe-  when  the  plaintiff,  instead  of  ten  aurei^ 
tierit.  Qua  ratione  enim  qui  tardius  which  are  due  to  him,  demands  twenty ; 
solvit,  quam  solvere  deberet,  minus  or  if,  although  owner  of  but  part  of 
solvere  intellegitur,  eadem  ratione,  some  particular  thing,  he  claims  the 
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qui  prsemature  petit,  plus  petere  whole,  or  a  greater  share  than  he  is 
videtor.  Loco  plus  petitur,  veluti  entitled  to.  In  respect  to  time,  as 
cum  quis  id,  quod  certo  loco  sibi  when  the  plaintiff  makes  his  demand 
stipulatus  est,  alio  loco  petit  sine  before  the  day  of  payment,  or  before 
commemoratione  illius  loci,  in  quo  the  performance  of  a  condition ;  for 
sibi  dari  stipulatus  f  uerit :  verbi  just  as  he  who  does  not  pay  so  soon  as 
gratia  si  is,  qui  ita  stipulatus  fuerit  he  ought  is  held  to  pay  less  than  he 
'  Ephesi  dare  spondes  ?  '  Bomn  pure  ought,  so  whoever  makes  his  demand 
intendat  dari  sibi  oportere.  Ideo  prematurely,  demands  more  than  bis 
autem  plus  petere  intellegitur,  quia  due.  In  respect  to  place,  as  when  any 
utilitatem,  quam  habuit  promissor,  person  sues  in  another  place  for  some- 
si  Ephesi  Bolveret,  adimit  ei  pura  thing  stipulated  to  be  delivered  at  a 
intentione :  propter  quam  causam  particular  place,  without  mentioning 
alio  loco  petenti  arbitraria  actio  pro-  the  place  fixed  by  the  stipulation  ;  for 
ponitur,  in  qua  scilicet  ratio  habetur  example,  if,  having  stipulated  in  these 
utilitatis,  quae  promissori  oompeti-  words,  'Do  you  promise  to  give  at 
turafuisset,  si  illo  loco  solveret.  Quse  Ephesus  ? '  any  one  should  afterwards 
utilitas  plerumque  in  mercibus  bring  an  action  at  Rome,  merely  stat- 
maxima  invenitur,  veluti  vino,  oleo,  ing  tnat  the  defendant  ought  to  give, 
frumento,  quse  per  singulas  regiones  In  this  case  the  plaintiff  would  demand 
diversa  haoent  pretia :  sed  et  pe-  more  than  his  due,  as  he  would,  by  his 
cunise  niuneratse  non  in  omnibus  tnfen^io  thus  conceived  simply,  deprive 
regionibus  sub  iisdem  usuris  fener-  the  promissor  of  the  advantage  he 
antur.  Si  quis  tamen  Ephesi  petat,  might  have  in  paying  at  Rhesus.  And 
id  est  eo  loco  petat,  quo,  ut  sibi  de-  it  is  thus  that  a  plaintiff  suing  in  a 
tur,  stipulatus  est,  pura  aotione  place  different  from  that  agreed  on,  has 
recte  agit :  idque  etiam  praetor  provided  for  him  an  arbitrary  action 
monstrat,  scilicet  quia  utilitas  sol-  in  which  allowance  is  made  for  the  ad- 
vendi  salva  est  promissori.  Huic  vantage  which  the  debtor  might  have 
autem,  qui  loco  plus  petere  intelle-  reaped  from  paying  his  debt  in  the 
^itur,  proximuB  est  is,  qui  causa  place  agreed  on.  This  advantage  is 
plus  petit:  ut  ecce  si  quis  ita  generally  found  to  be  most  consider- 
a  te  stipulatus  sit  '  hominem  Sti-  able  in  different  kinds  of  merchandise, 
chmn  aut  decem  aureos  dare  spon-  as  in  wine,  oil,  com,  of  which  the  price 
des  ?  '  deinde  alterutrum  petat,  vel-  differs  in  different  places.  Money  it- 
uti  hominem  tantum  aut  decem  self,  again,  is  not  lent  everywhere  at 
aureos  tantum.  Ideo  autem  plus  the  same  interest.  But  if  a  man  brings 
petere  intellegitur,  quia  in  eo  genere  his  action  at  E^hesu8,thati8,at  the  place 
stipulationis  promissoris  est  electio,  fixed  by  the  stipulation,  he  may  validly 
utrum  peouniam  an  hominem  solvere  bring  an  action  without  mention  of  the 
malit :  ^ui  igitur  pecuniam  tantum  place  agreed  on  for  payment :  and  this 
vel  hominem  tantum  sibi  dari  opor-  the  prsetor,  too,  points  out,  because  all 
tere  intendit,  eripit  electionem  ad-  the  advantage  the  debtor  will  have  in 
versario  et  eo  modo  suam  quidem  paying  at  the  particular  place  is  secured 
meliorem  condicionem  facit,  adver-  to  him.  In  respect  to  the  circum- 
sarii  vero  sui  deteriorem.  Qua  de  stances,  he  who  demands  more  than  his 
causa  talis  in  ea  re  prodita  est  actio,  due  in  this  way  approaches  very  nearly 
ut  quis  intendat,  hominem  Stichum  to  him  who  demands  more  than  his  due 
aut  aureos  decem  sibi  dari  oportere,  in  respect  of  place  ;  as,  for  instance,  if 
id  est  ut  eodem  modo  peteret,  quo  any  one  stipulates  thus  with  you,  *  Do 
stipulatus  est.  Prsterea  si  quis  you  promise  to  give  either  your  slave 
generaliter  hominem  stipulatus  sit  Sticnus  or  ten  aurei  f  *  and  then  de- 
et  specialiter  Stichum    petat,    aut  mands  either  the  slave  only,  or  the 

generaliter  vinum  stipulatus,  specia-  money  only.    He  would  in  this  case 

ter  Campanum  petat,  aut  generali-  be  held  to  nave  demanded  more  than 

ter  purpuram  stipulatus  sit,  deinde  his  due,  because  in  such  a  stipulation 

specialiter  Tyriam  petat :  plus  pe-  the  promissor  has  the  right  to  choose 

terc    intellegitur,    quia    electionem  whether  he  will  give  the  slave  or  the 

adversario  tollit,    cui    stipulationis  money.      He,  therefore,  who  claims 

jure  liberum  fmt  aliud  solvere,  quam  either  the  money  onhr,  or  the  slave 

quod  peteretur.     Quin  etiam  licet  only,  takes  away  his  adyet«ax^*%Vi^^st 
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vilissimTim  sit,  quod  quia  petat,  ni-  of  choice,  and  thus  makes  his  own  oon- 
hilo  minus  plus  petere  intellegitor,  dition  better,  and  that  of  his  adver- 
quia  Bsepe  accidit,  ut  promissori  sary  worse ;  and  aoeocdingiy  an  action 
facUius  sit  illud  solvere,  quod  ma-  has  been  provided  by  which  in  such 
joris  pretii  est.  Bed  hseo  quidem  a  case  the  plaintiffmaintainsthttt  either 
antea  in  usu  fuerant.  Postea  autem  the  slave  Stichus  ought  to  be  given 
lex  Zenoniana  et  nostra  rem  ooar-  him,  or  the  money,  and  thus  makes  a 
tavit,  et  si  quidem  tempore  plus  demand  in  conformity  with  the  stipn- 
fuerit  petitum,  quid  statu!  oportet,  lation.  So,  too,  if  a  man  stipnh^ea 
Zenonis  divse  memorisB  loquitur  generallv  that  a  slave,  or  wine^  or 
constitutio:  sin  autem  quantitate  purple  be  given  him,  and  afterwards 
vel  alio  modo  plus  fuerit  petitum,  sues  for  the  slave  Stichus,  the  wine  of 
omne,  si  quid  forte  damnum  nt  in  Campania,  the  purple  of  Tyre,  he  is  held 
sportulis  ex  hao  causa  accident  ei,  to  demand  more  wan  his  due,  for  he 
contra  quern  plus  petitum  fuerit,  thus  takes  the  power  of  election  from 
commissa  tripli  condemnajtidne,  sicut  his  adversary,  to  whom  it  was  open  by 
supra  diximus,  puniatur.  the  terms  of  the  stipulation  to  pay 

something  different  from  what  is  de- 
manded. Nay,  even  if  tiie  thing 
actually  sued  for  is  Uie  least  valuable 
of  its  land,  yet  the  plaintiff  is  held  to 
claim  more  than  his  due,  because  it  is 
often  easier  for  the  debtor  to  pay  a 
thing  of  greater  value.  Such  was  the 
law  formerly  in  use.  But  considerable 
limitations  have  been  imposed  on  its 
operation  by  the  constitution  of  the 
Emperor  Zeno,  and  by  our  own.  If 
more  than  is  due  is  demanded  in  re- 
spect of  time,  the  constitution  of  Zeno 
of  glorious  memory  decides  what  must 
be  done ;  if  in  respect  of  quantity,  or 
in  any  other  way,  then  the  plaintiff  is 
to  be  punished,  as  we  have  said  above, 
by  having  to  pay  a  sum  triple  the 
amount  of  any  loss  sustained  by  the 
defendant,  for  example,  by  increased 
court  fees. 
Gai.  iv.  53. ;  D.  iv.  4.  1.  1;  D.  iv.  6. 1. 1 ;  D.  xiu.  4 ;  C.  iiL  10. 1,  2. 

Under  the  system  olformvXcBf  &  plvs-petitio  or  plv/ris-petitio 
had  the  effect  of  making  the  plaintiff  fail  entirely  in  an  actio 
atricti  juris,  when  the  error  was  in  the  intentiOf  and  the  intentio 
was  for  a  thing  certain.  Supposing  this  were  the  case,  as  the 
formula  would  run  si  paret  decern  nv/mmos,  <fec.,  condemna,  ai 
non  absolve,  then,  if  the  defendant  owed  only  nine  nummi,  he  did 
not  owe  ten,  and  so  the  judex  could  not  condemn  him.  The  plain- 
tiff failed,  and  having  once  come  in  judicio,  the  litis  contestatio 
operated  as  a  novation  of  the  cause  of  action  (see  Bk.  iii.  Tit.  29, 
3  note),  and,  his  original  claim  being  thus  cut  away,  he  was  left 
entirely  without  remedy,  and  could  take  no  further  proceedings  to 
enforce  his  demand. 

Of  course,  if  the  demand  was  for  a  thing  uncertain,  there 
could  be  no  plus-petitio  in  this  sense.  If  there  was  an  error  in 
the  demonstratio,  the  plaintiff  was  not  at  all  prejudiced.  If 
there  was  a  mistake  in  the  condeniTiatio,  making  it  more  unfa- 
vourable to  the  defendant  than  it  ought  to  have  been,  it  was  the 
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defendant  who  would  be  prejudiced ;  but  the  pr»tor  would  grant 
a  new  formula,  and  so  rectify  the  mistake.  (See  Qai.  iv.  53-60^ 
reading  in  57,  aed  (reus  cum)  ini^ucum  forTaulam  acceperit,) 

Under  the  system  of  the  jvdicia  extraordincuria  a  plua-petitio 
would  mean  any  claim  in  excess  contained  in  the  libellua  conven- 
tionia.  The  text  informs  us  of  the  mode  in  which  such  a  mistake 
or  misstatement  was  punished  when  the  plus-petitio  was  not  one 
tempore.  If  ihe  plus-petitio  was  temporef  i.e.  if  the  plaintiff  sued 
before  the  proper  time,  he  was  condemned  by  the  constitution  of 
Zeno  (C.  iii.  10.  1)  to  wait  double  the  time  he  ought  originally  to 
have  waited,  and,  on  renewing  the  action,  to  reimburse  the  de- 
fendant all  expenses  he  might  have  been  put  to  by  the  action 
improperly  brought. 

Sicut  swpra  diayinfivs  refers  to  the  case  of  the  da/mnv/m,  being 
the  exaction  of  a  larger  fee  by  the  officers  of  the  court,  as  men- 
tioned in  paragr.  24. 

84.  Si  minus  in  intentioDe  com-  84.  If  a  plaintiff  inolndes  less  in  his 

plexus  fuerit  actor,  quam  ad  eum  intenHo  than  he  has  a  claim  to,  de- 

Sertineret,  veluti  si,  cum  ei  decem  manding,  for  instance,  only  five  aurei 

eberentur,  quinque  sihi  dari  opor-  when  ten  are  due,  or  the  half  of  an 

tere  intenderit,  aut  cum  totus  fundus  estate  when  the  whole  helongs  to  him, 

ejus  esset,  partem  dimidiam  suam  he  runs  no  risk ;  for  the  judge  may,  by 

esse  petierit,  sine  periculo  agit:  in  the  constitution   of  Zeno  of  glorious 

reliquum  enim  nihilo  minus  judex  memory,  condemn  in  the  same  action 

adversarium  in  eodem  judicio  con-  the  defendant  to  pay  the  remainder  of 

demnat  ex  constitutions  divee  me-  what  is  due  to  the  plaintifEl 
morise  Zenonis. 

GALiv.  66;  C.  iii  10.  L  3. 

Under  the  prsetorian  system,  a  plaintiff  who  claimed  a  less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  prsetor  came  into  office. 
(Qai.  iv.  56.)  Zeno  allowed  the  judex  to  add  the  surplus  in  con- 
demning the  defendant. 

35.  Si  quis  aliud  pro  alio  inten-  35.  When  a  plaintiff  demands  one 
derit,  nihil  eum  penchtari  placet,  thing  instead  of  another,  he  incurs  no 
sed  in  eodem  judicio  cognita  veri-  risk.  For  if  he  discovers  the  truth, 
tate  errorem  suum  corrigere  ei  per-  he  is  allowed  to  correct  his  mistake  in 
mittimus,  veluti  si  is,  qxd  hominem  the  same  action ;  as  if  he  should  de- 
Stichum  petere  deberet,  Erotem  pe-  mand  the  slave  Eros  instead  of  Stichus, 
tierit,  aut  si  quis  ex  testamento  sibi  or  should  claim  as  due  by  virtue  of  a 
dari  oportere  intenderit,  quod  ex  testament  what  is  really  due  upon  a 
stipulatu  debetur.  stipulation. 

Gal  iii.  55. 

In  the  time  of  Gains,  a  plaintiff  who  demanded  one  thing  in- 
stead of  another,  lost  the  action,  but  could  recover  the  thing  really 
due  in  a  subsequent  action.  Justinian  permitted  the  mistake  to 
be  retrieved  in  the  same  action,  as  the  text  informs  ua 

36.  Sunt  prsBterea  qusedam  ac-  36.  There  are,  again,  certain  actions 
tiones,  quibus  non  solidum,  quod  by  which  we  do  not  always  sue  for  the 
debetur  nobis,  persequimur,  sed  whole  of  what  is  due  to  us,  but  some- 
.modo  solidum  oonsequimur,  modo  times  for  the  whol^wnsl<(^&□l<b%^^V\RR^ 
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minus.  Ut  ecce  si  in  peculium  filli  For  example,  when  a  suit  is  brought 
servive  agamus :  nam  si  non  minus  so  as  to  form  a  claim  against  thepeou- 
in  peculio  sit,  quam  persequimur,  in  Hum  of  a  son  or  a  slave,  then,  if  the 
solidum  pater  dominusve  condem-  peculium  is  sufficient  to  answer  the 
natur :  si  vero  minus  inveniatur,  demand,  the  father  or  master  is  oon- 
eatenus  condemnat  judex,  quatenus  denmed  to  pay  the  whole  debt ;  but  if 
in  peculio  sit.  Quemadmodum  au-  the  pecuUwn  is  not  sufficient,  he  ia 
tern  peculium  intellegi  debeat,  suo  condemned  to  pay  only  to  the  extent 
ordine  proponemus.  of  the  peculium*    We  will  hereafter 

explain,  in  its  proper  place,  how  the 
peculium  is  to  be  estimated. 
C.  iv.  26.  12. 

We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  by  which  the  whole  of  what  was  due  was  obtained, 
are  distinguished  from  those  by  which  sometimes  the  whole,  some- 
times less  than  the  whole,  of  what  was  due  was  obtained. 

Suo  ordine ;  see  next  Title. 

37.  Item  si  de  dote  judioio  mu-  37.  Thus,  too,  if  a  wife  brings  an 

lier  agat,  placet,  eatenus  maritimi  action  for  the  restitution  of  her  do«, 
condemnari  debere,  quatenus  f acere  the  husband  must  be  condenmed  to 
possit,  id  est  quatenus  facultates  pay  only  as  far  as  he  is  able,  i.e.  as 
ejus  patiuntur.  Itaque  si  dotis  quan-  far  as  his  means  permit.  Therefore, 
titati  concurrant  facultates  ejus,  in  if  his  means  admit  of  his  paying  the 
solidum  damnatur :  si  minus,  in  tan-  whole  amount  of  the  doB  he  is  oon- 
tum,  quantum  f acere  potest.  Propter  demned  to  pay  the  whole ;  if  not,  he 
retentionem  quoque  dotis  repetitio  must  pay  as  much  as  it  is  in  his  power 
minuitur :  nam  od  impensas  in  res  to  pay.  The  claim  of  a  wife  for  the 
dotales  factas  marito  retentio  con-  restitution  of  her  do»  may  also  be 
cessa  est,  quia  ipso  jure  neoessariis  lessened  by  the  husband  havmg  a  right 
sumptibus  dos  minuitur,  sicut  ex  to  retain  something ;  for  the  husband  is 
latioribuB  digestorum  Hbris  cognos-  permitted  to  retain  a  sum  equivalent  to 
cere  licet.  the  expenses  he  has  incuired  upon  the 

things  given,  since  the  marriage  portion 
is  by  law  diminished  by  the  amount  of 
all  necessary  expenses,  as  may  be  seen 
in  fuller  detail  in  the  Digest. 
D.  xxiv.  3.  12,  14;  D.  xxv.  1.  6. 

The  privilege  of  having  the  condefmnatio  reduced,  duntaoMU 
in  id  quatenus  f acere  potest,  i.e.  of  being  condemned  only  in 
an  amount  which  he  could  pay  without  being  reduced  to  a  state 
of  destitution  (D.  1. 17. 173.  pr.),  a  privilege  called  by  the  commen- 
tators the  benejiciv/m  competentice,  was  accorded  to  the  defendant 
in  several  other  cases  besides  those  mentioned  in  the  text  and  in 
the  next  paragraph  and  in  paragr.  40.  We  may  instance  the 
case  of  one  brother  sued  by  another,  and  every  case  arising 
between  man  and  wife,  except  claims  grounded  on  delicts.  (D. 
xlii.  1.  20.)  This  privilege  was  always  personal,  and  did  not  avail 
either  heirs  or  sureties. 

If  the  debtor  subsequently  had  funds,  he  had  to  pay  what 
under  the  beneficium  competentice  he  left  unpaid.  (C.  v.  18.  8.) 
In  calculating  how  much  the  debtor  could  pay,  account  was 
only  taken  of  what  he  possessed,  without  deduction  for  what  he 
owed,  except  in  the  one  case  of  the  donor,  who  might  deduct  his 
debts.     (D.  xlil  1.  19.) 
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Propter  retentionem  dotis.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the  ex- 
penses had  been  only  profitably  and  not  necessarily  incurred, 
that  is,  were  utiles,  and  not  neceaaariaBy  Justinian  only  allowed  the 
husband  to  bring  an  actio  raandati,  or  an  actio  negotiorura  ges- 
torv/m,  to  reimburse  himself ;  whereas,  previously,  he  had  been 
able  to  deduct  such  expenses  as  well  as  those  ihaX  were  neces- 
sarioB,    (D.  1.  16.  79 ;  C.  v.  13.  1.  6.) 

38.  SedetsiqniscmnpEurentesuo  38.  If  any  person  sues  his  ascendant 
patronove  agat,  item  si  socius  cum  or  patron,  or  one  partner  sues  another 
socio  judicio  societatis  agat,  non  plus  in  an  action  of  partnership,  he  cannot 
actor  consequitur,  quam  adversarius  obtain  a  greater  sum  than  his  adver- 
ejus  facere  potest.  Idem  est,  si  quis  sary  is  able  to  pay.  It  is  the  same 
ex  donatione  sua  conveniatur.  when  a  donor  is  sued  for  his  gift 

D.  xliL  1.  16,  19. 

39.  Compensationes  quoque  op-  39.  Sets-off  too,  opposed  by  one 
posits  plerumque  efficiunt,  ut  minus  party  to  the  claims  of  the  other,,  often 
quisque  consequatur,  quam  ei  debe-  oring  about  the  result  that  the  plaintiff 
atur :  namque  ex  bono  et  sequo,  recovers  less  than  is  due  to  him ;  for  the 
habita  ratione  ejus,  quod  invicem  judge,  proceeding  on  equitable  prin- 
actorem  ex  eadem  causa  prsestare  ciples,  may  take  account  of  whatever 
oporteret,  in  reliquum  eum,  cum  quo  the  plaintiff  ought  to  make  good  in 
actum  est,  condemnare  licet,  sicut  reference  to  the  same  set  of  circum- 
jam  dictum  est.  stances,  and  may  condemn  the  de- 
fendant to  pay  the  balance  only,  as  has 
already  been  observed. 

Gal  iv.  6L 

If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff  as 
well  as  owed  something  to  him,  it  was  evidently  the  most  conve- 
nient way  that  he  should  be  allowed  to  balance  one  debt  against 
the  other  {compeTisatio,  pendere  ctim),  and  only  account  for  the 
surplus,  supposing  a  surplus  was  still  due  from  him. 

Under  the  praetorian  svstem,  in  all  actions  bonce  Jidei,  the  judge, 
who  could  take  all  the  cu*cumstances  of  the  case  into  his  consi- 
deration, set  off,  as  a  matter  of  course,  any  debt  due  to  the  defen- 
dant from  the  plaintiff  in  consequence  of  the  same  set  of  circum- 
stances (ex  eadem  cavsa)  by  which  the  debt  on  which  the  action 
was  brought  became  due.  (Gai.  iv.  61.)  In  one  case,  however,  viz. 
that  of  a  banker  (argentarivs),  a  much  stricter  system  prevailed. 
The  argenta/rivs  could  only  sue  a  customer  for  the  sum  due  to 
him  after  allowing  for  what  he  owed  to  the  customer.  If  he  sued 
for  more,  it  was  a  plvs-petitio.  (Gai.  iv.  64.)  The  bonorv/m 
emptor,  or  purchaser  of  an  insolvent's  estate,  had  also  to  make  a 
deduction  of  what  was  due  to  the  defendant  from  the  insolvent 
when  he  sued  a  debtor  of  the  insolvent.  (Gai.  iv.  65.)  Between 
this  deductio  and  the  compenaatio  required  from  the  a/rgentaritia 
there  were  some  differences :  compenaatio  was  only  of  things  of 
the  same  kind,  only  of  debts  due,  and  had  to  be  inserted  in  the 
intentio;  whereas  the  deductio  was  of  things  of  diffiar^w^kicAa^^ 
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debts  not  yet  due  as  well  as  debts  due,  and  bein^  inserted  in  the 
condemnatio  did  not  expose  the  plaintiff  to  the  risk  oiplua-petitio, 
(Gai.  iv.  66-68.)  In  the  actions  atricti  juris,  which  arose  from 
unilateral,  not  bilateral  contracts,  there  could  be  no  reciprocal 
rights,  as  in  a  bilateral  contract,  giving  the  defendant  a  claim  ex 
eadem  causa.  But  the  rule  grew  up  and  was  confirmed  by  a 
rescript  of  Marcus  Aurelius  (see  par.  30),  dolo  facitqui  petit  quod 
redditurus  eat  (D.  xliv.  4.  8.  pr.)  If  the  plaintiff  claimed  a  sum 
which  directly  he  had  obtained  it  he  would  have  to  pay  back  to  the 
defendant,  he  was  guilty  of  a  dolv^ ;  he  had  actea  as  if  he  had  a 
right  to  the  monev,  whereas  he  had  not.  Accordingly  the  defen- 
dant could  avail  nimself  of  the  exception  of  dolua.  What  the 
effect  of  this  exception  was  is  not  certain.     Some  think  that  if  the 

Elaintiff  was  found  to  owe  the  defendant  anything  of  a  similar 
ind,  although  ex  diapari  cauaa,  which  he  had  not  allowed  for  in 
stating  the  amount  of  his  claim,  he  entirely  failed  in  his  action. 
He  did  not  recover  any  surplus  which  might  be  really  due  to  him. 
The  exception  stopped  the  action  alto^ther.  The  formula  ran : 
Si  in  ears  nihil  dolo  rriaZoAuliAgeHifactvmi  ait  neque  fiat  .  .  . 
condemns ;  ai  nonparet,  abaolve,  Dolua  TnaXua  did  appear,  and 
all  ihQ  judex  could  do  was  to  absolve  the  defendant.  (Paul.  Sent 
ii.  5.  3.)  Others  suppose  that  the  defendant  had  to  pay  any 
balance  found  to  be  due  by  him.     (See  Demangeat,  ii.  629.) 

But  we  must  not  suppose  that  compenaatio  was  originally 
looked  on  as  a  means  of  extinguishing  an  obligation.  In  theory 
of  law,  each  debt  subsisted  separately.  Certainly  in  the  case  of 
the  argentariua  it  is  hard  to  draw  a  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers  weire 
necessarily  deducted ;  but  it  was  necessary  that  the  debts  due  to 
and  from  the  argentariua,  although  ex  diapari  cauaa,  should  be 
in  eadem  re,  that  is,  should  both  consist,  for  instance,  of  money 
or  wine.  This  was  an  exceptional  case,  and,  generally  speaking, 
the  two  debts  clearly  subsisted  together,  although,  when,  by  sub- 
mitting the  facts  to  the  knowledge  of  the  judex  in  the  case  of 
actions  bonce  fidei,  and  by  the  exceptio  doli  in  the  action  of  law, 
the  set-off  was  claimed,  its  effects  were  retroactive,  and  may  be  said 
to  have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.     (C.  iv.  31.  4.) 

Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipaojure.  When  the  parties  came  before 
the  judex,  he  ascertained  their  respective  claims  on  each  other, 
and  if  there  was,  on  the  whole,  a  balance  in  favour  of  the  plaintiff, 
awarded  the  amount  to  him.  All  the  old  distinctions  were  done 
away,  and  it  no  longer  made  any  difference  whether  the  two  debts 
arose  from  the  same  transaction,  or  whether  things  of  the  same 
kind  were  payable  (the  words  ex  eadem  cauaa  in  the  text  are, 
therefore,  under  Justinian's  legislation,  inaccurate).  But  Justinian 
made  it  requisite  that  the  defendant's  claim  should  be  clearly  well 
founded,  and  that  the  amount  should  be  at  once  ascertainable,  and 
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not  need  further  inquiry  to  determine  it  {causa  Uquida)  (see  C. 
iv.  81.  14.  1),  and  he  would  not  allow  any  set-off  to  an  a^tio  de- 
poaiti,     (See  para^.  30.) 

40.  Euin  quoque,  qui  creditoribus  40.  So,  when  a  debtor  who  has 

sois  bonis  cessit,  si  postea  aliquid  made  a  cession  of  his  goods  to  his 
adquisierit,  quod  idoneum  emolu-  creditors  subsequently  acquires  some- 
mentum  hal>eat,  ex  integro  in  id,  thing  of  an  advantigeous  character^ 
quod  facere  potest,  creditores  cum  the  creditors  may  compel  him  by  a 
eo  ezperiuntur :  inhumanum  enim  fresh  action  to  pay  as  much  as  he  is 
erat  spoliatum  fortunis  suis  in  soli-  able,  but  not  more ;  for  it  would  be 
dum  damnad.  inhuman  to  condemn  a  man  to  pay  the 

full  amount  who  has  abready  been  de> 
prived  of  all  his  property. 
D.  zlii.  3.  4,  6. 

Trr.  vn.    QUOD  CUM  EO,  QUI  IN  ALIENA  POTESTATE 
EST,  NEGOTIUM  GESTUM  ESSE  DIOITUR. 

Quia  tamen  superius  mentionem  We  have  abready    spoken  of  the 

habuimus  de  actione,  quse  in  pecu-  action  which  may  be  brought  relative 

lium  filiorumfamilias  servorumque  to  the  pectUium  of  filii/amilias  or  of 

agitur :  opus  est,  ut  de  hac  actione  slaves.    And  we  must  now  speak  of  it 

et  de  ceteris,  quse  eorundem  nomine  more  fuUy,  and  also  of  all  other  ac- 

in  parentes  dominosve  dari  solent,  tions  which  may  be  brought  against 

diligentius  admoneamus.    £t  quia,  ascendants  and  masters  as  representing 

sive  cum  servis  negotium  gestum  sit  children  and  slaves.    But,  as  the  law 

sive  cum  his,  qui  in  potestate  pa-  is  almost  the  same,  whether  the  dealing 

rentis  sunt,  fere  eadem  jura  ser-  is  with  a  slave,  or  with  one  under  the 

vantur,  ne  verbosa  fiat  disputatio,  power  of  an  ascendant,  to  avoid  pro- 

dirigamus  sermonem  in  personam  lixdty,  we  will  treat  only  of  slaves  and 

servi  dominique,  idem  intellecturi  their  masters,  leaving  what  we  say  of 

de   liberis   quoque    et   parentlbus,  them  to  be  understood  as  applicable 

quorum  in  potestate  suntl     Nam  si  also  to  children  and  the  ascendants, 

quid  in  his  proprie  observetur,  se-  under  whose  power  they  are.    Forany- 

paratim  ostendemus.  thing  which  is  peculiar  to  children  and 

ascendants  we  will  point  out  separately* 
Gal  iv.  G9. 

By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But 
a  sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in  certain 
cases,  the  contracts  and  delicts  of  persons  alieni  jv/ris  came  to 
affect  those  in  whose  power  these  persons  were. 

This  Title  treats  oi  the  contracts  of  persons  alieni  juris  which 
were  considered  to  concern  the  master  or  parent  (1)  whenever  they 
were  made  by  his  order,  whether  expressly  or  by  implication,  and 
(2)  whenever  he  had  profited  by  them. 

1.  Si  igitur  jussu  domini    cum  L    Thus,  then,  il  anv  one  deals 

servo  negotium  gestum  erit,  in  soli-  with  a  slave  acting  under  the  command 
dum  prsetor  adversus  dominum  ac-  of  his  master,  the  praetor  will  give  an 
tionem  pollicetur,  scilicet  quia  qui  action  against  the  master  for  the  whole 
ita  contrahit,  fidem  domini  sequi  of  what  is  due  under  the  contract; 
videtur.  inasmuch  as,  in  this  case,  the  person 

who  contracts  does  so  as  relying  on  the 
faith  of  the  master. 
Gal  iv.  70. 
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Ju88U  domini ;  this  extended  to  cases  where  the  master  sub- 
sequently ratified  the  contract,  the  ratification  being  equivalent  to 
a  mandate.     (D.  xv.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master,  if, 
for  instance,  the  master  arranged  that  money  borrowed  for  himself 
should  be  told  out  to  his  slave,  the  prsdtor  would  give  a  c<yndictio, 
not  an  action  quod  jvssu,    (D.  xv.  4.  5.  pr.) 

2.  Eadem  ratione  prsBtor  duas  2.  ForthesamexeaBonthepnetoral- 
alias  in  Bolidum  actiones  pollicetnr,  so  gives  two  other  actions  for  the  whole 
quarum  altera  exercitona,  altera  stun  due,  the  one  called  the  oclto  exer- 
institoria  appellatur.  Exercitoria  citoricL^  the  other  the  (tcHo  inttitoria, 
tunc  locum  habet,  cum  quis  servum  The  action  exercitoria  may  be  bron^t 
suum  magistrum  navis  preeposuerit  when  a  master  has  made  his  slave  com- 
et quid  cum  eo  ejus  rei  gratia,  cui  mander  of  a  vessel,  and  a  contract  has 
prsepositus  erit,  contractum  fuerit.  been  entered  into  with  the  slave  re- 
Ideo  autem  exercitoria  vocatur,  quia  latin^  to  the  business  he  has  been 
exercitor  appelatur  is,  ad  quem  cot-  appomted  to  manage.  This  action  is 
tidianus  navis  qusestus  pertinet.  named  exercitoria,  because  he,  to  whom 
Institoria  tunc  locum  habet,  cum  the  daily  profits  of  a  ship  belong,  is 
quis  tabemse  forte  aut  cuilibet  ne-  said  to  be  an  exercitor.  The  action 
gotiationi  servum  preeposuerit  et  inatitona  may  be  brouffht  when  a 
quid  cum  eo  ejus  rei  causa,  cui  prse-  master  has  entrusted  his  uiave  wi^  the 
positus  erit,  contractum  fuerit.  Ideo  management  of  a  shop  or  any  par- 
autem  institoria  appellatur,  quia  qui  ticular  business,  and  a  contract  has 
negotiationibus  prseponuntur,  in-  been  made  with  the  slave  relating  to 
stitores  vocantur.  Istas  tamen  duas  the  business  he  has  been  api>ointed  to 
actiones  prsBtor  reddit  et  si  liberum  manage.  This  action  is  called  ifMti^oria, 
quis  hommem  aut  alienum  servum  because  persons  to  whom  the  manage- 
navi  aut  taberns  aut  cuilibet  nego-  ment  of  a  business  is  entrusted  are 
tiationi  prseposuerit,  scilicet  quia  called  institores.  The  pnetor  likewise 
eadem  ssquitatis  ratio  etiam  eo  casu  permits  these  two  actions  to  be  brought 
interveniebat.  if  any  one  conunits  to  a  free  person, 

or  to  the  slave  of  another,  the  manage- 
ment of  a  ship,  a  warehouse,  or  any 
particular  affair,  as  the  principle  A 
equity  is  the  same. 

Gai.  iv.  71. 

Liberum  hominem.  We  have  seen  at  how  late  a  period  of 
Roman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  26.  pr.  note.)  It  was,  in  fact,  by  extending  these 
actions  institoria  and  exercitoria,  so  as  to  embrace  the  case  of  a 
mandatary,  that  the  prsetor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 

3.  Introduxit  et  aliam  a.ctionem  3.  The  prsetor  has  also  introduced 
prsBtor,  qu8B  tributoria  vocatur.  another  action  called  tributoria;  for, 
Namque  si  servus  in  peculiari  merce,  if  a  slave  with  the  knowled^fe  of  his 
sciente  domino,  negotietur  et  quid  master  trades  with  his  pectMum,  and 
cum  eo  ejus  rei  causa  contractiun  contracts  cure  made  with  him  in  the 
•erit,  ita  praetor  jus  dicit,  ut,  quid-  course  of  business,  the  prsetor  ordains 
quid  in  his  mercibus  erit  quodque  that  all  the  merchandise  or  money 
indereceptum  erit,  id  inter  dominum,  arising  from  his  traffic  shall  be  distn- 
si  quid  ei  debebitur,  et  ceteros  ere-  buted  between  the  master,  if  anything 
ditores  prorata portionedistribuatur.  is  due  to  him,  and  the  rest  of  the 
Et  quia  ipsi  domino  distributionem  creditors  of  the  slave  in  proportion  to 
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permittit,  si   qois    ex    creditoribus  their  dauns.    And  as  the  master  him- 

queratur,  quasi  minus  ei  tributum  self  is  permitted  to  make  the  distribu- 

sit,    quam  oportuerit,  hanc  ei  ac-  tion,  if  any  creditor  complains  that 

tionem  accommodat,  qu8B  tributoria  he  has  received  too  small  a  share,  the 

appellatur.  pnetor  will  permit  him  to  bring  the 

actio  tributoricL 

Gal  iy.  72 ;  D.  xiv.  4. 1 ;  D.  xiv.  4.  5. 11 ;  D.  xiv.  4.  7.  1,  2. 

The  actio  tributoria  was  only  given  against  the  master  when 

there  was  fraud  (dolus)  in  the  distribution ;  but  there  would  be 
dolv^  directly  the  master  had  notice  that  a  creditor  had  received 

nothing,  or  less  than  his  share.  (D.  xiv.  4.  7.  2,  3.) 

4.  Prseterea  introducta  est  actio  4.  The  preetor  has  also  introduced 

de  peculio  deque  eo,  quod  in  rem  an  action  relating  at  once  to  a  pecu- 

domini  versum  erit,    ut,    quamvis  /turn,  and  to  whatever  has  been  applied 

sine  voluntate  domini  negotium  ges-  to  the  profit  of  the  master,  for  although 

tum   erit,  tamen  sive  quid  in  rem  the  slave  contracts  without  the  consent 

ejus  versum  fuerit,  id  totum  pre-  of  his  master,  vet  the  master  ought,  if 

Stare  debeat,  sive  quid  non  sit  in  he  has  profited  by  anything,  to  pay  all 

rem  ejus  versum,  id  eatenusprsBstare  up  to  the  amount  of  his  profit ;  Hhe 

debeat,  quatenus  peculium  patitur.  has  not  received  any  profit,  he  ought 

In  rem  autem  domini   versum  in-  to  pay  up  to  the  amount  of  the  slave's 

teUegitur,    quidquid    necessario    in  peculium.    Everything  is  imderstood 

rem  ejus  impendent  servus,  veluti  as  profiting  the  master  which  is  laid 

si  mutuatus  pecuniam  creditoribus  out  in  his  necessary  expenses  by  the 

ejus  solvent,  aut   eedificia   ruentia  slave ;  as,  for  instance,  if  the  slave 

fulserit,    aut    familise     frumentum  borrows  money  with  which  he  pays  the 

emerit,  vel  etiam  fundnm  aut  quam-  debts  of  his  master,  repairs  his  build- 

libet  aliam  rem  necessariam  merca-  ings  in  danger  of  falling,  purchases 

tus  erit    Itaque  si  ex  decem  utpnta  wheat  for  the  estabUshment,  or  land 

aureis,    quos    servus  tuus    a  Titio  for  his  master,  or  any  other  necessary 

mutuos  accepit,  creditori  tuo  quin-  thing.    Thus  if  your  slave  borrows  ten 

que  aureos  solvent,  reliquos    vero  aurei  of  Titius,  pays  five  to  one  of  your 

quinque  quolibet  modo  consumpse-  creditors,  and  spends  five,  you  ought 

rit,  pro  quinque  quidem  in  so^idum  to  be  condemned  to  pay  the  whole  of 

damnari    deoes,    pro    ceteris    vero  the  first  five,  and  so  much  of  the  other 

quinque  eatenus,  quatenus  in  peculio  five  as  the  slave's pectc/tum  would  cover; 

sit :  ex  quo  scilicet  apparet,  si  toti  whence  it  will  appear,  that  if  all  the 

decem    aurei   in    rem    tuam    versi  ten  aum  had  been  spent  to  your  profit^ 

fuerint,  totos  decem  aureos  Titium  Titius  might  have  recovered  the  whole 

consequi  posse.    Licet  enim  una  est  from  you ;  for  although  it  is  the  same 

actio,  qua  de  peculio  deque  eo,  <}uod  action  in  which  the  plaintiff  seeks  to 

in  rem  domini  versum  sit,  agitur,  obtain  the  peculium^  and  the  amount 

tamen  duas  habet  condemnationes.  by  which  the  master  has  profited,  yet 

Itaque  judex  apud  quem  ea  actione  this  action containstwo  condemnations, 

agitur,  ante  dispicere  solet,  an  in  The  judge  before  whom  the  action  is 

rem  domini  versum  sit,  nee  aliter  brought,  first  inquires  whether    the 

ad    peculii    sestimationem    transit,  master  has  received  any  profit ;  and 

quam  si  aut  nihil  in  rem  domini  then,  when  he  has  ascertained  that  no 

versum  intellegatur  aut  non  totum.  part  or  not  the  whole  of  the  sum  due 

Cum  autem  quseritur,  quantum  in  from  the  slave  has  been  expended  to 

peculio  sit,  ante  deducitur,  quidquid  the  profit  of  the  master,  he  proceeds 

servus  domino  quive   in  potestate  to  estimate  the  value  of  the  i><^ti/tn7», 

ejus  sit,  debet,  et  quod  superest,  id  in  estimating  which    a  deduction  is 

solum  peculium  inteUegitur.      Ali-  first  made  of  what  the  slave  owes  his 

quando  tamen    id,  quod   ei    debet  master,  or  any  one  under  the  power  of 

servus,  qui  in  potestate  domini  sit,  his  master,  and  the  remainder  only  is 

non  deducitur  ex  peculio,  veluti  si  considered  as'  the  peciUium.    But  it 

is  in  hujus  ipsius  peculio  sit.    Quod  sometimes  happens  that  ^Vi^  ^^^^^^ 
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eo  pertinet,  at,  si  quid  vicario  suo  owes  to  a  person  in  the  power  of  his 
servus  debeat,  id  ex  peoiilio  ejus  master  is  not  deducted,  as  when  he 
non  deducatur.  owes  something  to  a  slave  who  forms 

part  of  his  own  peeulium :  that  is  to 
say,  if  a   slaye   is  indebted  to   his 
vicariuSy  the  sum  due  cannot  he  de- 
ducted from  the  peeuHum. 
Gal  iv.  73 ;  D.  xiv.  6. 1 ;  D.  xv.  3.  3. 1 ;  D.  xv.  1. 17. 

This  action  is  generally  called  de  peculio  et  in  rem  verso ^  be- 
cause, in  most  cases,  the  judge  bad  to  take  notice  of  both  the 
profit  derived  by  the  master  and  of  the  amount  of  the  slave's 
peeulium.  But  in  some  cases,  as,  for  instance,  where  the  slave 
had  no  peculiuTn,  the  action  could  be  brought  de  in  rem  verso 
only,  and  so  it  would  naturally  be  if  it  could  be  shown  that  the 
master  had  reaped  all  the  benefit  of  the  contract  (See  end  of 
next  paragra{)h) 

8%  quid  vicario.  The  vicarii  formed  part  of  the  peeulium  of 
the  orcunary  slave ;  anjrthin^,  therefore,  deducted  from  the  pecu- 
lium,^  as  owed  to  the  vicarii^  would,  if  paid,  again  enter  into  the 
peeulium,  as  the  property  of  the  ordinary  slave.  It  was,  there- 
fore, useless  to  pay  it. 

5.  Ceterum  dubium  non  est,  5.  It  need  hardly  be  said  that  a 
quin  is  quoque,  qui  jussu  domini  person  who  has  contracted  with  a  slave 
contraxerit  cuique  institoria  vel  ex-  acting  by  his  master's  command,  and 
ercitoria  actio  competit,  de  peculio  who  may  bring  either  the  action  tn- 
deque  eo,  quod  in  rem  domini  ver-  stitaria  or  exem^orio,  may  also  bring 
sum  est,  agere  pjossit :  sed  erit  the  action  de  oeetUio  et  in  rem  verto, 
stultissimus,  si  omissa  actione,  qua  But  it  would  oe  the  height  of  fc^y  in 
faciUime  solidum  ex  contractu  con-  any  one  to  give  up  an  action  bv  which 
sequi  possit,  se  ad  difficultatcm  per-  he  might  easily  recover  his  whole  de- 
ducat  probaDdi,  in  rem  domini  ver-  mand,  and  have  recourse  to  another 
sum  esse,  vel  habere,  servxim  pecu-  b^  which  he  would  be  reduced  to  the 
lium  et  tantum  habere,  ut  solidum  difficulty  of  proving  that  tiie  money 
sibi  solvi  possit.  Is  quoque,  cui  he  lent  to  the  slave  was  employed  to 
tributoria  actio  competit,  ssque  de  the  profit  of  the  master,  or  that  the 
peculio  et  in  rem  verso  agere  potest :  slave  is  possessed  of  a  peeulium^  and 
sed  sane  huic  modo  tributoria  ex-  that  sufficient  to  answer  ^e  whole 
pedit  agere,  modo  de  peculio  et  in  debt.  Any  one,  again,  in  whose  power 
rem  verso.  Tributoria  ideo  expedit  it  is  to  bring  the  actio  tribtUoricLf  may 
agere,  quia  in  ea  domini  condicio  equally  bring  the  action  de  peculio  et 

Srsecipua   non    est,    id    est,    quod  in  rem  verso ;  and  it  is  expedient,  in 

omino  debetur,  non  deducitur,  sed  some  cases,  to  employ  the  former,  and 

ejusdem  juris  est  dominus,  cujus  et  in  some  cases  the  latter.    On  the  one 

ceteri  creditores :  at  in  actione  de  hand,  the  actio  tributoria  is  preferable, 

peculio  ante  deducitur,  quod  domino  because  in  this  no  privilege  is  accorded 

debetur  et  in  id,  quod  reliquum  est,  to  the  master,  i.e.  there  is  no  previous 

creditori     dominus     condemnatur.  deduction  made  in  his  favour  of  wnat 

BnrsuB    de    peculio    ideo    expedit  is  due  to  him,  but  he  stands  in  the 

agere,  quod  in  hac  actione  totius  same    position    as    the    rest    of    the 

peculii  ratio  habetur,  at  in  tributoria  creditors  ;  whereas  in  the  action  de 

ejus  tantum,    quod    negotiatur,    et  peculio^  there  is  first  deducted  the 

potest  quisque    tertia    forte    parte  debt  due  to  the  master,  who  is  only 

peculii  aut  quarta  vel  etiam  minima  condemned  to  distribute  the  remainder 

negotiari,  majorem  autem    partem  among  the  creditors.    On  the  other 

in  prsBdiis  et  mancipiis  aut  fenebri  hand,  in  some  cases,  it  may  be  more 

pecunia  habere.    Prout  ergo  expedit,  convenient  to    bring    the    action    de 

ita  quisque  vel  banc  actionem  vel  peculiOf  because  it  affects  the  whole 
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illam  eligere  debet :  certe  qui  potest  peculium,  whereas  the  action  trihutdria 
probare,  in  rem  domini  yersnm  esse,  affects  ox^y  so  much  of  it  as  has  been 
de  in  rem  verso  agere  debet.  employed  in  trade  ;  and  it  is  possible 

that  a  slave  mav  have  traded  only  with 
a  third,  a  fourth,  or  some  very  small 
part  of  it,  and  that  the  rest  may  con- 
sist in  lands,  slaves,  or  monev  lent  at 
interest.  Every  one  ought,  therefore, 
to  select  the  one  or  the  other  action 
as  nxAj  seem  most  advantageous  to 
him.  If,  however,  a  creditor  can  prove 
that  anything  has  been  employed  to 
the  profit  of  the  master,  he  ought  to 
bring  the  action  de  in  rem  verso. 
Gal  iv.  74;  D.  xiv.  4.  IL 

Any  one  who  could  bring  an  actio  quod  juasv,^  exercitorial  or 
inatitoria,  could  also,  at  option,  bring  an  a^tio  depeculio  et  in  rem 
verso,  but  not  at  all  necessarily  vice  veraa^ 

6.  Quffi  diximus  de  servo  et  do-  0.  What  we  have  said  in  relation 
mino,  eadem  intellegimus  et  de  filio  to  a  slave  and  his  master,  ig  equally 
et  filia  aut  nepote  et  nepte,  et  patre  applicable  to  children  and  grandchif- 
avove,  cujus  m  potestate  sunt.  dren,  and  to  their  ascendants,  in  whose 

power  they  are. 
D.  xiv.  4.  L  4. 

It  may  be  observed,  however,  that  (1)  the  master  was  never 
bound,  if  the  slave  engaged  himself  by  mandate,  or  Jidejuaaio, 
for  a  third  person,  but  the  father  was  bound  to  the  extent  of  a 
son's  peculiuTa  by  the  son's  interceasio  (D.  xv.  1.  3.  9),  and  (2) 
the  son  was  bound  civilly,  the  slave  only  naturally.  If  the  son 
was  sued  and  condemned  to  pay,  an  action  jvdicati  de  peculio 
could  be  brought  against  the  father  to  the  extent  of  the  son's 
pectbliv/m.     (D.  xv.  1.  3.  11.) 

7.  niud  proprie  servatur  in  7.  A  peculiar  provision  has,  how- 
eorum  persona,  quod  senatusconsul-  ever,  been  made  in  their  favour  by 
tum  Macedonianum  prohibiiit,  mu-  the  dencUusconstUiwn  Macedonianum, 
tuas  pecuniaa  dari  eis,  qui  in  parentis  which  prohibits  money  to  be  lent  to 
erunt  potestate :  et  ei,  qui  crediderit,  children  under  power  of  their  parents, 
denegatur  actio  tarn  adversus  ipsum  and  refuses  anv  action  to  the  creditor, 
filium  filiamve,  nepotem  neptemve,  either  against  tne  descendants,  whether 
sive  adhuc  in  potestate  sunt,  sive  still  under  power,  or  become  sui  juris 
morte  parentis  vel  emancipatione  by  the  death  of  the  parent  or  by  eman- 
SU8B  potestatis  esse  cceperint,  quam  cipation,  or  against  the  parent,  whether 
adversus  patremavumve,  sivehabeat  he  still  retains  them  under  his  power, 
eos  adhuc  in  potestate  sive  emanci-  or  has  emancipated  them.  This  pro- 
paverit.  Qusb  ideo  senatus  pro-  vision  was  adopted  by  the  senate, 
spexit,  quia  seepe  onerati  esre  alieno  because  they  thought  that  persons 
creditarum  pecuniarum,  quas  in  under  power,  when  loaded  with  debts 
luxuriam  consumebant,  vits  paren-  contracted  by  borrowing  sums  to  be 
tium  insidiabantur.  wasted  in  debauchery,  often  attempted 

the  lives  of  their  parents. 
D.  xiv.  6.  1.  pr. ;  D.  xiv.  6.  3.  3 ;  D.  xiv.  6.  7.  10. 

The  8enattb8conaultu7a  Macedonianum  was  made,  according  to 
Tacitus,  in  the  reign  of  Claudius  (Ann.  xi.  13);  according  to 
Suetonius,  in  that  of  Vespasian  (Veap,  11).    Perhaps  it  was  ouL^ 
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renewed  in  the  later  reign.  Theophilus  informs  us  that  it  was 
made  to  meet  the  case  of  a  young  prodigal  named  Maoedo,  who 
attempted  the  life  of  his  father.  'Ebe  terms  of  the  senatvscon- 
axdtwm  (D.  xiv.  6.  1.  pr.)  would  rather  lead  us  to  suppose  Maoedo 
was  the  name  of  a  usurer.  The  text  says  denegatur  actio ;  but  if 
there  was  any  doubt  as  to  the  facts,  the  action  was  brought,  and 
thesena  tvsconsuUvmi  Macedoniamum  made  the  ground  of  an 
excptioen.     (D.  xiv.  6.  11.) 

To  the  general  rule  that  a  filiusfatrviliaa  was  not  bound  by 
a  money  debt,  there  were,  however,  numerous  exceptions,  the  most 
important  of  which  were  as  follows: — Such  a  claim  was  good 
against  peculia  cuatrenae  or  quasi-cdatrenae  (D.  xiv.  6.  2)  ;  it  was 
also  valid  if  the  borrower  deceived  his  creditor  by  making  him 
believe  that  he  was  a  paterfamilias,  or  if  the  money  went  to  pay 
another  creditor  to  whom  the  aeTiatuaconsultum  did  not  apply. 
Both  the  filivs  and  the  paterfamilias  were  responsible  for  a  debt 
contracted  with  the  consent  of  the  latter  or  if  it  were  subsequently 
ratified  by  him ;  and,  again,  the  senatuacoTiaultum  did  not  apply 
when  the  money  was  borrowed  for  the  benefit  of  the  paterfamfiuias. 
(D.  xiv.  6.  8.) 

8.  niud  in  siimma  admonendi  8.  Lastly,  we  may  observe,  that 
sumus,  id,  quod  jussu  patris  domi-  whenever  any  contract  has  been  made 
nive  contractum  fuerit  quodque  in  by  command  of  a  father  or  master,  or 
rem  ejus  versum  fuerit,  cUrecto  quo-  anything  employed  to  their  profit,  a 
que  posse  a  patre  dominove  conoici,  condictio  may  be  brought  directly 
tamquam  si  principaliter  cum  ipso  against  the  father  or  master,  exactly 
negotium  gestum  esset.  Ei  quoque,  as  if  the  contract  had  been  originally 
qui  vel  exercitoria  vel  institoria  made  with  them.  So  when  any  one  is 
actione  tenetur,  directo  posse  condici  liable  to  the  action  exercitoria  or  insti- 
placet,  quia  hujus  quoque  jussu  con-  ^orta,  a  condictio  may  also  be  brought 
tractum  intellegitur.  directly  against  him,  as  in  this  case 

also  it  is  by  his  order  that  the  contract 
is  understood  to  have  been  made. 
D.  xvii.  2.  84;  D.  xiv.  3.  17.  5;    D.  xii.  1.  29. 

Posse  condici.  If  a  condiction  could  be  brought,  of  what  use 
were  the  peculiar  praetorian  actions  of  which,  as  the  text  informs 
us,  the  plaintiff  could  avail  himself  ?  Probably  the  institution  of 
these  actions  was  long  antecedent  to  the  time  when  the  condiction 
was  admitted  as  an  appropriate  form  of  action  in  cases  where  a 
paterfamilias  was  to  be  made  responsible  for  the  acts  of  his  son  or 
slave.  It  was  only  by  a  great  extension  of  the  scope  of  the  con- 
diction that  it  was  given,  first,  when  one  man  profited  in  any  way 
by  the  property  of  another  (D.  xii.  1.  23,  32) ;  and,  secondly, 
against  a  person  by  whose  order  another  person  had  contracted, 
or  whose  manager  (iristitor)  the  person  contracting  was  (D.  xii. 
1.  9.  2).  After  it  had  received  this  extension,  the  condictio  would 
be  a  concurrent  remedy  with  the  prsetorian  actions.  But  there 
would  still  be  cases,  namely,  bilateral  contracts,  giving  rise  to 
praetorian  actions,  such  as  those  empti  or  venditi,  pro  socio,  locati 
or  conducti,  or  contracts  giving  rise  to  actions  injactum,  in  which 
the  condiction  would  not  be  given  against  i\iepaterfa/railias,  and 
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in  which  recourse  must  be  had  to  the  prsBtorian  actions  proper  to 
the  kind  of  contract.  These  prsetorian  actions  would,  in  the  par- 
ticular case  of  the  paterfamuias,  receive  a  slight  modification  of 
form  and  a  new  name,  and  be  termed  qibod  jussu,  de  in  rem 
verso y  de  peculio,  &c.,  though  remaining  substantially  erapti, 
locati,  pro  socio,  &c.,  acoordmg  to  the  diaracter  of  the  trans- 
action. 


Tit.  VIII.    DE  NOXALIBUS  ACTIONIBUS. 

Ex  maleficiis  servorum,  veluti  si  The  wrongful  acts  of  a  slave,  whe- 

furtum  fecerint  aut  bona  rapuerint  ther  he  commits  a  theft  or  robbery,  or 

aut  damnum  dederint  aut  injuriam  does  any  damage  or  injury,  give  rise 

oommiserint,  noxales  actiones  pro-  to  noxal  actions  in  which  the  master  of 

ditae  sunt,  quibus  domino  damnato  the  slave,  if  judgment  is  against  him, 

permittitur,  aut  litis  sstimationem  may  either  pay  the  estimated  amount 

sufferre  aut  hominem  noxsB  dedere.  of  damage  done,  or  deliver  up   his 

slave  as  a  noxct. 

Gai.  iv.  75 ;  D.  ix.  4. 1. 

We  now  pass  to  actions  given  to  enforce  obligations  arising 
from  the  delicts  of  persons  alieni  juris.  These  actions,  which 
were  given  against  the  master  of  the  slave,  and,  in  ancient  times, 
against  the  parent  of  the  filiiisfcumilias,  were  termed  noxales  be- 
cause the  master  or  parent  could  rid  himself  of  all  liability  by 
abandoning  the  slave  or  child  committing  the  delict  to  the  person 
injured.  There  was,  however,  no  distinct  actio  noxalis.  The 
action  brought  on  the  delict  was  one  furti,  vi  bonorum  raptorura, 
&c.,  as  the  case  might  be,  the  difference  being  that  the  condem- 
natio  was  alternative,  either  to  pay  so  much  or  to  abandon  the 
slave,  instead  of  simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  litis  contestation  the 
master  abandoned  the  slave,  all  right  of  action  for  damages  against 
him  became  immediately  extinct.  The  actio  noxalis  had  thus  a 
kind  of  resemblcmce  to  the  actiones  a/rbitra/ricBy  in  which  thejvdex 
first  ordered  the  defendant  to  make  satisfaction,  and  then,  if  he 
did  not  comply,  proceeded  to  condemn  him.  In  two  cases  the 
master  could  not  escape  liability  by  giving  up  the  slave :  (1)  if  he 
falsely  denied  that  the  slave  was  in  his  power  (D.  ii  9.  2.  1); 
(2)  if  the  master  could  have  prevented  the  delict  (D.  ix.  4.  2.  1). 

1.  Noxa  autem  est  corpus,  quod  1.  Noxa  is  the  body  that  has  done 
nocuit,  id  est  servus :  noxia  ipsum  the  wrongful  act,  i.e.  the  slave.  Noxia 
maleficium,  veluti  furtum,  damnum,  is  the  wrongful  act  itself,  that  is,  the 
rapina,  injuria.  theft,  the  damage,  the  robbery  with 

violence,  or  injury. 

D.  ix.  L  L  1. 

2.  Summa  aui^m  ratione  permis-  2.  It  is  with  great  reeison  that  tht 
sum  est  noxffi  deditione  defungi :  master  is  permitted  to  deliver  up  the 
namque    erat    iniquum,    nequitiam    offending  slave ;  for  it  would  be  v«x^ 
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eorum  ultra  ipsorum  corpora  domi-    unjust,  when  a  slave  does  a  ¥nronghil 

nis  damnosam  esse.  act,  to  subject  the  master  to  any  for- 

•  ther  damage  beyond  that  of  losing  the 

slave  himself. 

Gai.  iv.  75. 

3.  Dominus  noxsJi  judicio  servi  3.  A  master  sued  in  a  noxal  action 
sui  nomine  conventus,  servum  actori  on  account  of  his  slave,  frees  himself 
noxee  dedendo  Uberatur.  Kec  minus  if  he  gives  up  his  slave  to  the  plaintiff, 
perpetuum  ejus  dominium  a  domino  and  then  the  property  in  the  slave  is 
transfertur  :  si  autem  danmum  ei,  thus  transferred  for  ever ;  but,  if  the 
cui  deditus  est,  resarcierit  qusBsita  *  slave  can  procure  money,  and  satisfy 

Secunia,    auxilio     prstoris,    invito    the  master  to  whom  he  has  been  given 
omino,  manumittitur.  up  for  all  damages  he  has  sustained,  he 

is  manumitted  by  the  intervention  of 
the  preetor,  though  against  the  wish  of 
his  new  master. 

4.  Sunt  autem  constitutee  noxa-  4.  Noxal  actions  are  established 
les  actiones  aut  legibus  aut  edicto    either  by  the  laws,  or  by  the  edict  of 

Sreetoris :  legibus  veluti  f urti  le^e  the  prsetor.  By  the  laws,  as  for  theft, 
uodecim  tabularum,  damni  injurise  by  the  law  of  the  Twelve  Tables  ;  for 
lege  Aquilia :  edicto  prsetoris  veluti  wrongful  damage,  hj  the  lex  AquUia ; 
injuriarum  et  vi  bonorum  raptorum.    by  the  prsetor's  edict,  as  for  injuries 

and  robbery  with  violence. 

Gai.  iv.  76. 

These  are  but  examples ;  any  delict  whatsoever  committed  by 
a  slave  would  furnish  ground  for  an  actio  noxalis, 

5.  Omnis  autem  noxalis  actio  5.  Every  noxal  action  foUows  the 
caput  sequitur.  Nam  si  servus  tuus  delinquent.  The  delicts  conunitted 
noxiam  commiserit,  quamdiu  in  tua  by  your  slave  are  a  ground  of  action 
potestate  sit,  tecum  est  a.ctio  :  si  in  against  you,  while  the  slave  belongs  to 
alterius  potestatem  pervenerit,  cum  you  ;  if  the  slave  becomes  subject  to 
illo  incipit  a.ctio  esse,  aut  si  manu-  another,  the  action  must  be  brought 
missus  fuerit,  directo  ipse  tenetur  against  the  new  meister ;  but  if  the 
et  extinguitur  noxse  deditio.  Ex  slave  is  manumitted,  the  action  is 
diverse  quoque  directa  actio  noxaUs  brought  directly  against  him,  and  there 
esse  incipit :  nam  si  liber  homo  cannot'  then  be  any  giving  up  of  the 
noxiam  conmiiserit  et  is  servus  tuus  slave  in  satisfaction.  Conversely,  an 
esse  coBperit  (quod  casibus  quibus-  action,  which  was  at  first  direct,  may 
dam  effici  primo  libro  tradidimusX  afterwards  become  noxal ;  for  if  a  free- 
incipit  tecum  esse  noxalis  actio,  quae  man  commits  a  wrongful  act,  and  then 
ante  directa  fuisset.  becomes  your  slave,  which  may  happen 

in  some  cases,  of  which  we  have  spoken 
in  our  First  Book,  then  the  direct  ac- 
tion against  the  slave  is  changed  into 
a  noxaJ  action  against  you. 

Gai.  iv.  77. 

It  was  the  person  in  possession  of  the  slave,  not  necessarily  his 
owner,  who  was  liable  for  his  delicts.  The  references  to  the  First 
Book  are  Tit.  3.  4,  and  Tit.  16.  1. 

6.  Si  servus  domino  noxiam  com-  6.  If  a  slave  commits  a  wrongful 
miserit,  cuttio  nulla  nascitur :  namque  act  a<::ainst  his  master,  no  Skction  can 
inter  dominum  et  eum,  qui  in  ejus  be  brought ;  for  no  obligation  can  arise 
potestate  est,  nulla  obligatio  nasoi  between  a  master  and  one  in  his  power; 
potest.      Ideoque  et  si  in  alienam  and  if  the  slave  passes  under  the  power 
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potestatem  servus    pervenerit    aut  of  another  master,  or  is  manumitted, 

manumissus  fuerit,  neque  cum  ipso  no  action  can  be  brought  either  against 

neque  cum  eo,  cujus  nunc  in  potes-  him  or  his  new  master ;    whence  it 

tate  sit,  agi  potest.     Unde  si  alienus  follows,  that,  if  the  slave  of  another 

servus  noxiam  tibi  conmiiserit  et  is  should  conamit  a  wrongful  act  against 

postea  in  potestate  tua  esse  cceperit,  you,  and  become  your  slave,  the  action 

intercidit  actio,  quia  in  eum  casum  is  extinguished,  as  it  has  become  im- 

deducta  sit,  in  quo  consistere  non  possible  in  the  actual  position  of  the 

potuit :  ideoque  licet  ezierit  de  tua  parties.  And  although  he  subsequently 

potestate,  agere  non  potes,  quemad-  passes  out  of  your   power,   yet  you 

modiun  si  dominus  in  servum  suum  cannot  bring  an  action.     Neither,  if  a 

aliquid  commiserit,  nee  si  manumis-  master  injures  his  slave  in  any  way, 

sus  vel  alienatus  fuerit  servus,  ullam  can  the  slave,  after  having  been  alien- 

actionem  contra    dominum  habere  ated  or  manumitted,  bring  any  action 

potest.  against  his  master. 

Gai.  iv.  78. 

The  Proculians  had  thought  that  a  master  could,  after  a  slave 
had  passed  out  of  his  power,  bring  an  action  against  the  slave  for 
anything  done  by  him  before  he  became  his  slave.     (Gai.  iv.  78.) 

7.  Sed  veteres  quidem  heec  et  in  7.  The    ancients,    indeed,    applied 

£liisfamilias  masculis  et  feminis  ad-  the  same  rules  to  children  of  Doth 
miserunt.  Nova  autem  hominum  sexes  in  the  power  of  ascendants ;  but 
conversatio  hujusmodi  asperitatem  the  feeling  of  later  times  has  rightly 
recte  respuendam  esse  existimavit  et  rejected  such  extreme  rigour,  and  it 
ab  usu  conmiuni  hsBc  penitus  reces-  has  therefore  passed  wholly  into  dis- 
use. For  who  could  bear  to  deUver 
up  as  a  noxa  a  son,  and  still  more  a 
daughter?  for,  in  the  person  of  his 
son,  the  father  would  almost  suffer 
more  than  the  son  himself,  and  mere 
excludit  ?  Et  ideo  placuit,  in  servos  regard  to  decency  forbids  such  treat- 
tantummodo  noxales  actiones  esse  ment  of  a  daughter.  Noxal  actions 
proponendas,  cum  apud  veteres  have,  therefore,  been  allowed  to  apply 
legum  conmientatores  invenimus  to  slaves  only;  and  we  find  it  often 
seepius  dictum,  ipsos  filiosfamilias  laid  down  in  the  older  juristSi  that  an 
pro  suis  delictis  posse  convenirL         action  may  be  brought  directly  against 

sons  in  power  for  their  wrongful  acts. 

Gal  iv.  75,  77-79 ;  D.  ix.  4.  83-35. 

A  filiusfa/milias  could  be  sued  for  delicts,  and  then  the 
plaintiff  could  by  an  actio  judicati  recover  from  the  father  up 
to  the  amount  of  the  pecvXiwm.     (Tit.  7.  6  note.) 


sit :  quis  enim  patitur  filium  suum 
«t  maxime  filiam  in  noxam  alii  dare, 
ut  pene  per  corpus  filii  pater  magis, 
quam  filius  periclitetur,  cum  in  filia- 
bus  etiam  pudicitisB  favor  hoc  bene 


Tit.  IX.    SI  QUADRUPES  PAUPERIEM  FECISSE 

DICETUR. 


Animalium  nomine,  quee  ratione 
oarent,  si  quidem  lascivia  aut  fervore 
aut  feritate  pauperiem  fecerint, 
noxaUs  actio  lege  duodecim  tabul- 
arum  prodita  est  (quse  animalia  si 
noxse  dedantur,  proficiunt  reo  ad 
liberationem,  quia  ita  lex  duodecim 
tabularum    scripta    est);    puta   si 


A  noxal  action  is  given  by  the  law 
of  the  Twelve  Tables,  when  irrational 
animals,  through  wantonness,  rage,  or 
ferooity,  have  done  any  damage;  as, 
for  example,  if  a  kicking  horse  should 
kick,  or  an  ox,  apt  to  gore,  should 
inflict  an  injury  with  his  horns.  If 
the  animals  are  deliv«c^d.\^\s^^!S^^^- 
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equuB  C€ilcitro8as  caloe  percusserit  faotion  for  the  damage  done,  the 
aut  bos  comu  petere  solitus  petierit.  owner  is  secured  against  any  action  ; 
Hsec  autem  actio  in  his,  quse  contra  such  is  the  law  of  the  Twelve  Tables, 
naturam  moventur,  locum  habet :  But  this  skction  can  only  be  brought  in 
ceterum  si  genitalis  sit  feritcM,  ces-  the  case  of  animals  acting  contrajry  to 
sat.  Denique  si  ursus  fugit  a  do-  their  nature,  for,  when  the  ferocity  of 
mino  et  sic  nocuit,  non  potest  quon-  a  beast  is  innate,  no  action  can  be 
dam  dominus  convenin,  quia  desiit  brought  so  that,  if  a  bear  breaks  loose 
dominus  esse,  ubi  fera  evasit.  Pau-  from  his  master,  and  has  so  done  mis- 
peries  autem  est  damnum  sine  in-  chief,  the  master  cannot  be  sued ;  for  he 
juria  facientis  datum :  nee  enim  ceased  to  be  the  master  as  soon  as  the 
potest  animal  injuriam  fecisse  dici,  wild  beast  escaped.  The  word  jpau- 
quod  sensu  caret.  Heec  quod  ad  peries  denotes  a  damage  done  without 
noxalem  actionem  pertinet.  any  wrong  intent :  for  an  animal  void 

of  reason  cannot  be  said  to  have  had  a 
wrong  intent.  Thus  much  aa  to  the 
noxal  action. 

D.  ix.  1.  1.  pr.,  8,  4,  7, 10. 

Although  in  the  Twelve  Tables  the  word  qiiadrupes  was  used^ 
all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an  animal 
with  an  inborn  fierceness  (genitalis  feritas)  and  one  with  a  con- 
firmed vicious  habit  {calcitrosus,  petere  solitus).  The  owner  of 
the  latter  only  was  liable  to  the  dctio  noxalis  given  by  the  Twelve 
Tables. 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio  utUis, 
though  not  to  the  direct  actio  noxalis  given  by  the  law  of  the 
Twelve  Tables.     (See  next  paragraph.) 

1.  Ceterum  sciendum  est,  sedili-  1.  It  must  be  observed,  that  the 

tio  edicto  prohiberi  nos  canem,  ver-  edict  of  the  eedile  forbids  any  man  to 
rem,  aprum,  ursum,  leonem  ibi  keep  a  dog,  a  boar,  a  wild  boar,  a  bear, 
habere,  qua  vulgo  iter  fit :  et  si  ad-  or  a  Hon,  where  there  is  apubUc  road : 
versus  ea  factum  erit  et  nocitum  and,  if  this  prohibition  is  disobeyed, 
homini  libero  esse  dicetur,  quod  and  thus  any  freeman  receives  hurt, 
bonum  et  ssquum  judici  videtur,  the  master  of  the  beast  may  be  con- 
tanti  *  dominus  condemnetur,  ceter-  denmed  at  the  discretion  of  the  judge ; 
arum  rerum,  quanti  damnum  da-  and,  in  case  of  damage  to  anything  else, 
tum  sit,  duplL  Prseter  has  autem  the  condemnation  must  be  in  double 
eedilitias  actiones  et  de  pauperie  the  amount  of  damage  done.  Besides 
locum  habebit :  numquam  enim  ac-  the  sedihtian  action,  the  action  de  pau- 
tiones  preesertim  poenales  de  eadem  perie  may  also  be  brought  against  the 
re  concurrentes  alia  aliam  consiunit.     same  person ;  for  when  different  actions, 

especially  penal  actions,  may  be  each 
brought  on  a.ccount  of  the  seune  thing, 
the  employment  of  one  does  not  pre- 
vent the  employment  of  another. 

D.  xxi.  h  40-42 ;  D.  xliv.  7.  60. 

The  same  delict  might  be  resolvable  into  two  distinct  offences. 
A  slave  is  corrupted,  and  then  made  to  commit  a  theft.  A  sepa- 
rate action  lay  for  each  offence.  Or  the  same  delict,  though  con- 
sisting of  one  offence,  might  come  under  two  heads  of  delict.  A 
slave  IS  injured  by  being  beaten,  and  an  action  would  lie  injuri- 
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arum,  or  under  the  lex  Aquilia.  The  master  might  bring  both 
actions  in  succession,  but  he  would  only  recover  in  the  second  any 
special  advantages  which  that  action  might  give  him  beyond  what 
the  first  had  given.     (D.  xliv.  7.  34.  pr.) 


Tit.  X.    DE  HIS,  PER  QUOS  AGERE  POSSUMUS. 

Nunc  admonendi  sumus,    agere  We  must  now  remark,  that  a  per- 

posse  quemlibet  aut  suo  nomine  ant  son  may  conduct  an  action  either  in 
€klieno.  Alieno  veluti  procuratorio,  his  own  name,  or  in  that  of  another, 
tutorio,  ouratorio,  cum  olim  in  usu  as,  for  instance,  if  he  is  a  procurator, 
fuisset,  alteriuB  nomine  agere  non  a  tutor,  or  a  curator ;  but  anciently, 
posse  nisi  pro  populo,  pro  hbertate,  custom  forbad  one  person  conducting 
pro  tutela.  Prseterea  lege  Hostilia  an  action  in  the  name  of  another,  un- 
permissum  est  furti  agere  eorum  less  for  the  people,  for  freedom,  or  for 
nomine,  qui  apud  hostes  essent  aut  a  pupiL  The  lex  Hostilia  afterwards 
rei  publicee  causa  abessent  quive  in  permitted  an  actio  furti  to  be  brought 
eorum  cujus  tutela  essent.  Et  quia  in  the  names  of  those  who  were  pri- 
faoc  non  minimam  incommoditatem  soners  in  the  hands  of  an  enemy,  of 
habebat,  quod  alieno  nomine  neque  persons  absent  in  the  service  of  the 
agere  neque  excipere  actionem  lice-  state,  or  of  those  under  the  tutorship 
bat,  coBperunt  homines  per  procura-  of  such  persons.  But,  as  it  was  foimd 
tores  htigare :  nam  et  morbus  et  to  be  exceedingly  inconvenient,  that 
setas  et  necessaria  peregrinatio  item-  one  man  should  be  prohibited  from 
que  aliae  multee  causae  seepe  impedi-  bringing  or  defending  an  action  in  the 
mento  sunt,  quo  minus  rem  suam  name  of  another,  it  by  degrees  became 
ipsi  exsequi  possint.  a  practice  to  sue  by  procurators.     For 

iU-health,  old  age,  unavoidable  jour- 
neys, and  many  other  causes,  con- 
tinually prevent  men  from  being  able 
to  attend  personally  to  their  own 
affairs. 

Gai.  iv.  82 ;  D.  1.  17.  123.  pr. ;  D.  iii  3.  1.  2. 

The  old  principle  of  Roman  law  was,  that  no  one  could  re- 
present another,  and,  with  the  exceptions  noticed  in  the  text,  this 
principle  was  rigorously  observed  during  the  period  of  the  actions 
of  law. 

By  agere  pro  populo  was  meant  bringing  an  actio  popularia 
(eampopularem  actionem  dicimus  qucB  8uum  jus  populo  tuetur, 
D.  xlvii.  23. 1) ;  by  agere  pro  libertate  was  meant  becoming  asser- 
tor  libertatia  for  a  slave  (see  Introd.  sec.  96) ;  and  by  agere  pro 
tutela,  bringing  an  action  on  behalf  of  a  pupil. 

Under  the  system  of  formulse,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a  cogmtor  to  be  appointed 
A  cognitor  was  a  person  who  was  appointed  by  one  of  the  parties 
to  a  suit  to  conduct  it  for  him.  The  cognitor  himself  was  not 
necessarily  present  when  he  was  appointed,  but  it  was  necessary 
that  the  appointment  should  be  made  before  the  magistrate,  in 
presence  of  the  adversary,  and  by  a  certain  form  of  words.  For 
instance,  a  plaintiff  speaking  generally  of  his  action  would  say, 
*  Quod  ego  tecum  agere  volo,  in  earn  rem,  Lucium  Titiv/m  cognito- 
rem  do  \     Other  forms,  adapted  to  other  cases,  are  ^v^\!LVc^<o.'?ii»2a^ 
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(iv.  83).  The  name  of  the  principal  was  inserted  in  the  intentio, 
that  of  the  representative  in  the  conderriTiatio.  (Gal  iv.  86.)  In 
the  ease  of  a  cognitor,  the  actio  judicati  was  for  or  against  the 
party  to  the  suit. 

The  next  step  was  to  permit  a  procurator  appointed  by  a  man- 
date to  conduct  a  suit,  but  at  first  he  did  so  in  his  own  name,  for 
it  was  not  till  a  later  period  of  Roman  law  that  a  procurator  could 
expressly  represent  his  principal.  He  had  accordingly,  before  Jus- 
tinian, if  plaintiff,  to  give  security  ratam  rem  dominuTn  hahi- 
turum,  and,  if  defendant,  to  give  security  judicatv/nt  solvi,  as 
explained  in  the  next  Title.  If  a  person  offered  to  conduct  a  suit 
for  another  as  procurator  volunta/riua,  and  could  not  produce  an 
authorisation,  he  was  allowed  to  act,  not  as  mandatary,  but  as  ne- 
gotioriiTn  geator,  if  he  acted  in  good  faith,  and  gave  security  for 
ratification.  (Gai.  iv.  84.)  The  actio  judicati  lay  for  or  against 
the  procurator,  and  not  the  party.  Subsequently,  when  the  man- 
date was  clear,  or  if  the  mandator  was  present  and  gave  it,  the 
procurator  was  considered  as  only  representing  the  party,  and  the 
actio  judicati  was  given  to  or  against  the  party,  not  the  procu- 
rator (Vat.  Frag,  331),  and  this  was  extended  to  the  case  of  the 
negotiorum  gestor,  who,  although  at  first  acting  without  a  mandate, 
afterwards  showed  that  the  party  approved  what  he  did.  (D.  v.  1. 
56.)  Thus  the  procurator  had  taken  the  place  of  the  cognitor^  and 
it  is  only  of  the  former  that  Justinian  speaks. 

1.  Procurator  neque  certis  verbis  1.  A  procurator  is  appointed  with- 
neque  prsesente  adversario,  immo  out  any  particular  form  of  words,  nor 
plerumque  ignorante  eo  constituitur :  is  the  presence  of  the  adverse  party 
cuicuDiqueeninipermiserisremtuani  required;  indeed,  it  is  generally  done 
agere  aut  defendere,  is  procurator  without  his  knowledge.  For  any  one 
intellegitur.  is  considered  to  be  your  procurator 

whom  you  have  allowed  to  bring  or  to 
defend  an  action  for  you. 

Gai.  iv.  84. 

2.  Tutores  et  curatores  quemad-  2.  How  tutors  and  curators  are 
modum  constituuntur,  primo  libro  appointed  has  been  already  explained 
expositum  est.                                        in  the  First  Book. 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged 
a  duty  forced  upon  him,  the  actio  judicati  (i.e.  the  action  brought 
to  enforce  the  sentence)  was  given  to  or  against  the  pupil.  If  the 
tutor  chose  to  appear  for  the  pupil  when  he  need  have  done 
nothing  more  than  authorise  the  pupil  to  appear  himself  {ai  se  liti 
obtulit),  the  actio  judicati  was  given  to  or  against  the  tutor.  The 
case  was  the  same  as  regards  the  curators  of  persons  under  the  age 
of  twenty-five.     (D.  xxvi.  7.  2.  pr. ;  D.  xxvi.  9.  5.  pr.) 
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Tit.  XI.    DE  SATISDATIONIBUS. 

Satisdationmn  modus  alius  anti-  One  system  of    taking    securities 

quitati  plaouit,   sJium   novitas  per  prevailed  in  ancient  times ;  custom  has 

usnm  amplexa  est.     Olim  enim  si  introduced  another  in  modern  times, 

in  rem  agebatur,  satisdare  possessor  Formerly,  in  a  real  action  the  possessor 

compellebatur,  ut,  si  victus  nee  rem  was  compelled  to  give  security,  so  that 

ipsam  restitueret  nee  litis  eestima-  if  he  lost  his  cause,  and  did  not  either 

tionem,  potestas  esset  petitori  aut  restore  the  thing  itself,  or  pay  the  es- 

cum  eo  agendi  aut  cum  fidejussori-  timated  value  of  it,  the  plaintiff  miffht 

bus  ejus.     Quse  satisdatio  appella-  either  sue  him  or  his  sureties:  this 

batur  judicatum  solvi :  unde  autem  species  of  security  was  termed  judica- 

sic  appellabatur,  fa.cile  est  intelle-  turn  solvi,  nor  is  it  difficult  to  mider- 

gere.    Namque  stipulabatur  quis,  ut  stand  why  it  was  so  called.     For  the 

solveretur  sibi,  quod  fuerit  judica-  plaintiff  used  to   stipulate  that  what 

tum.     Multo  magis  is,  qui  in  rem  was  adjudged  to  him  should  be  paid, 

actione  conveniebatur,  satisdare  co-  And  with  still  greater  reason  was  a 

gebatur,  si  alieno  nomine  judicium  person  sued  in  a  real  a.ction  obliged  to 

accipiebat.     Ipse  autem,  qui  in  rem  give  security  if  he  was  defendant  in 

agebat,  si  suo  nomine  petebat,  satis-  the  name  of  another.     A  plaintifif  in  a 

dare    non  cogebatur.       Procurator  real  action  suing  in  his  own  name,  was 

vero  si  in  rem    agebat,    satisdare  not  obliged  to  give  security;   but  a 

jubebatur  ratam  rem  dominum  habi-  procurator  bringing  a  real  action  had 

turnm  :  perioulum  enim    erat,    ne  to  give  security  that  his  acts  would  be 

iterum  dominus  de  eadem  re  expe-  ratified  by  the  person  for  whom  he 

riatur.     Tutores  et  curatores  eodem  acted ;  for  there  was  a  danger  lest  the 

modo,   quo  et  procuratores,   satis-  person  should  bring  a  fresh  action  for 

dare  debere,  veroa  edicti  faciebant.  the  same  thing.    By  the  words  of  the 

Sed  aliquando  his  agentibus  satis-  edict,  tutors  and  curators  were  bound 

datio  remittebatur.     Haec  ita  erant,  to  give  security,  as  well  as  procurators, 

si  in  rem  agebatur.  but  it  was  sometimes  dispensed  with 

when  they  were  the  plaintififs.  Such 
was  the  practice  with  regard  to  real 
actions. 

Gai.  iv.  89,  90,  96,  98100. 

Judicatv/m  solvi  stipulatio  tres  clatuaulas  in  unvmi  collataa 
habet :  de  rejudicatay  de  re  defendenda,  de  dolo  maZo.  (D.  xlvi 
7.  6.)  There  were  three  objects  secured  by  the  cau^^o^W^ca<um 
solvi.  It  was  promised  (1)  that  the  litis  cestimatiOy  the  amount  of 
what  was  adjudged  by  the  sentence,  should  be  paid  if  the  defendant 
should  be  condemned  and  should  not  give  back  the  thing ;  (2)  that 
the  defendant  should  take  all  the  proper  steps  in  defending  the 
action,  and  appear  to  receive  the  sentence  of  the  judge ;  (3)  that 
the  defendant  should  use  no  dolus  mains,  should  not,  for  instance, 
give  back  the  thing,  but  give  it  in  a  state  deteriorated  by  his  fault. 
The  object  of  the  defendant,  as  well  as  the  sureties,  binding  him- 
self for  the  litis  cestimatio  {aut  cvmi  eo  agendi,  says  the  text,  aut 
cwmfidejussorihus),  was  to  give  the  plaintiff  his  choice  between  an 
action  ex  stipulatu,  which  was  often  preferred,  or  one  exjudicato, 
i.e.  upon,  or  to  enforce,  the  sentence.  The  object  of  making  the 
defendant  directly  liable,  by  a  stipulation,  if  he  did  not  appear  to 
defend  the  action,  was  to  avoid  having  recourse  to  the  less  direct 
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mode  in  which  the  disobedience  of  the  defendant  to  obey  the 
magistrate's  summons  was  made  to  benefit  the  plaintiff. 

Satisda/re  possessor  compellebatiLT,  If  the  possessor  would  not 
give  the  cautio  judicatum  solvit  the  possession,  by  means  of  an  in- 
terdict (see  Tit.  15.  3),  was  transferred  to  the  plaintiff,  if  he  was 
willing  to  give  the  security  which  his  adversary  refused  to  giva 

Litis  CBstimatio.    Lis  here  signifies  the  subject  of  the  suit. 

MvXto  Tnagis  si  alieno  nomine.  This  applied  to  the  procurator 
in  the  days  when  he  did  not  really  represent  the  principal.  The 
cognitor  never  gave  security.  The  person  really  interested  in  the 
action  was  called  dominus  litis ;  when  the  procurator  did  not  re- 
present him,  but  came  forward  as  if  he  was  the  dominus  litis,  it 
was  necessary  to  guard  against  the  real  dom,inus  litis  bringing 
another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they 
were  the  party  defendant. 

1.  Sin  vero  in  personam,  ab  ao-  1.  In  personal  actions,  on  the  part 
toris  quidem  parte  eademobtinebant,  of  the  plaintiff  the  same  rules  as  to 
que  diximus  in  actione,  qua  in  rem  giving  security  were  observed  as  in 
agitiu*.  Ab  ejus  vero  parte,  cum  real  actions.  As  to  the  defendant,  if 
quo  agitur,  si  quidem  alieno  nomine  he  appeared  in  the  name  of  another, 
aliquis  interveniret,  omnimodo  satis-  he  was  obliged  to  give  security,  for 
dabat,  quia  nemo  defensor  in  aliena  no  one  was  considered  a  competent 
re  sine  satisdatione  idoneus  esse  defendant  in  behalf  of  another  unless 
creditur.  Quod  si  proprio  nomine  he  gave  security;  but  any  one  who 
aliquis  judicium  acci^iebat  in  per-  defended  a  personal  action  in  his  own 
sonam,  judicatum  solvisatisdarenon  name  was  not  compelled  to  give  the 
cogebatur.  security  judicatum  solvL 

Gal  iv.  100-102. 

If  the  defendant  was  a  cognitor,  the  dominus  litis  gave 
security  for  him.     (Vat.  Fragm.  317.) 

Qaius  notices  (iv.  102)  that  in  some  few  exceptional  instances, 
as  if  the  action  was  one  judicati,  or  if  there  was  anything  to  make 
the  credit  of  the  defendant  suspected,  the  defendant  was  obliged 
in  personal  actions  to  give  security  judicatum,  solvi, 

2.  Sed  hsec  hodie  aliter  obser-  2.  At  present  a  different  practice 
vantur.  Sive  enim  quis  in  rem  ac-  prevails.  A  defendant  who  is  sued 
tione  convenitur  sive  personali  suo  m  his  own  name,  either  in  a  real  or 
nomine,  nullam  satisdationem  prop-  personal  action,  is  not  forced  to  give 
ter  litis  sestimationem  dare  com-  security  for  the  payment  of  the  esti- 
pellitur,  Bed  pro  sua  tantum  persona,  mated  value  of  the  thing  sued  for,  but 
quod  in  judicio  permaneat  usque  ad  only  for  his  own  person,  that  is,  that 
terminum  Htis,  vel  committitiir  sue  he  will  remain  and  abide  the  judgment 
promissioni  cum  jurejurando,  quam  until  the  end  of  the  suit.  For  this 
juratoriam  cautionem  vocant,  vel  security  recourse  may  be  had  to  the 
nudam  promissiouem  vel  satisdatio-  promise  on  oath  of  the  party,  when  the 
nem  pro  quaUtate  personam  sua  dare  security  is  called  a  cautio  juratoria,  or 
compellitur.  to  his  simple  promise  without  oath,  or 

to  a  satisaatiOf  according  to  the  quality 
of  the  person. 

0.  xii.  1.  17. 
In  judicio  permaneat     An  earlier  writer  would  probably  have 
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pointed  out  that  the  cautio  was  given,  when  the  parties  were 
before  the  prsetor,  that  the  defendant  would  go  before  the  judex. 
But  in  Justinian's  time  the  distinction  of  in  jure  and  in  judicio 
was  done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law  the 
defendant  would  have  had  to  give  security  both  for  the  payment 
of  the  amount  at  which  the  subject-matter  of  the  action  was 
valued,  and  that  he  would  appear  to  defend  himself  (pro  re  de- 
fendenda,  or,  as  here,  in  jtuaicio  perTnaneat),  under  Justinian's 
legislation  he  did  not  engage  at  all  for  the  former,  and  for  the 
latter  he  did  not  necessarily  give  the  security  of  a  fidejussor,  but, 
if  a  vir  illustris  (see  Tit.  4.  10  note),  only  pledged  himself  by 
oath,  or  even  by  a  simple  promise.     (C.  xii.  1.  17.) 

3.  Sin  autem  per  procuratorem  3.  Bat,  where  a  suit  is  oommenced 
lis  vel  infertor  vel  suscipitur,  in  ac-  or  taken  up  by  a  procurator  as  plain- 
toris  quidem  persona,  si  non  man-  tiff,  if  a  mandate  of  appointment  is  not 
datum  actis  insinuatum  est  vel  re^stered,  or  if  the  person  who  really 
prsesens  dominus  litis  in  judicio  birmgs  the  action  does  not  himseU 
procuratoris  sui  personam  confirma-  appear  before  the  judge  to  confirm  the 
▼erit,  ratam  rem  dominum  habi-  appointment  of  tne  procurator,  then 
turum  satisdationem  procurator  dare  the  procurator  himself  is  obliged  to 
compellitur,  eodem  observando  et  give  security  that  the  person  for  whom 
si  tutor  vel  curator  vel  aUsB  tales  he  acts    will  ratify  his  proceedings. 

Eersonse,  qute  aUenarum  rerum  gu-  The  same  rule  appues  also  if  a  tutor, 

emationem  receperunt,  litem  qui-  curator,  or  any  otner  person,  who  has 

busdam  per  alium  inferont.  undertaken  to  manage  the  affairs  of 

another,  brings  an  action  through  a 
third  party. 

4.  Sin  vero  aliquis  convenitur,  si  4.  As  to  the  defendant,  if  he  ap- 
quidem  praBsens  procuratorem  dare  pears  and  wishes  to  appoint  a  pro- 
paratus  est,  potest  vel  ipse  in  judi-  curator,  he  may  either  himself  come 
cimn  venire  et  sui  procuratoris  per-  before  the  judge,  and  there  confirm 
sonam  per  judicatum  solvi  satisda-  the  authority  of  the  procurator,  by 
tiomssollenmesstipulationesfirmare  giving  with  a  solemn  stipulation  the 
vel  extra  judicium  satisdationem  ex-  caution  called  judicatum  solvi,  or  he 
ponere,  per  quam  ipse  sui  procura-  may  give  such  a  security  elsewhere, 
toris  fidejussor  existit  pro  omnibus  and  become  himself  the  fidejussor  of 
judicatum  solvi  satisdationis  clau-  his  own  procurator,  as  to  each  clause 
sulis.  Ubi  et  de  hypotheca  suarum  of  the  <iA\xiaon  judicatum  solvi ;  and  he 
rerum  convenire  compeUitur,  sive  in  is  compelled  to  subject  all  his  property 
judicio  promiserit  sive  extra  judi-  to  a  hypotheca,  whether  he  promises 
cium  caverit,  ut  tam  ipse  quam  before  the  judge  or  not,  and  this  obli- 
heredes  ejus  obligentur :  alia  insuper  cation  binds  not  only  himself  but  his 

.  cautela    vel     satisdatione    propter  heirs.     He  must  also,  give  further  se- 

personam  ipsius    exponenda,   quod  curity  as  to  his  own  person,  that  he 

tempore    sententise    recitandsB     in  will  himself  appear  at  the  time  when 

judicio  invenietur,  vel  si  non  venerit,  judgment  is  given,  or  that,  if  he  fails 

omnia  dabit  fidejussor,  qusB  condem-  to  do  so,  \n%  fidejussor  will  pay  all  that 

natione  continentur,  nisi  fuerit  pro-  is  fixed  to  be  paid  by  the  sentence,  un- 

vocatum.  less  the  decision  is  appealed  against. 

For  the  clausulce  of  the  cautio  judicatum  solvi,  see  note  on 
the  introductory  paragraph  of  this  Title. 

Alia  insuper  cautela.  This  was  to  insure  that  the  actio 
judicati  should  be  given  against  the  real  dominus  litis. 
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5.  Si  vero  reus  prsBsto  ex  qua-  5.  But  if,  from  any  cause,  a  defend- 
cumque  causa  non  fuerit  et  alius  ant  does  not  appear,  and  another  per- 
velit  defensionem  subire,  nulla  dif  •  son  is  willing  to  defend  the  action  for 
ferentia  inter  actiones  in  rem  vel  him,  he  may  do  so  (nor  does  it  make 
personales  introducenda,  potest  hoc  any  difference  whether  the  action  is 
lacere,  ita  tamen  ut  satisdationem  real  or  personal),  but  he  must  give 
judicatum  solvi  pro  litis  praBstet  security^iidtca^m^olvt  to  the  amount 
sestimabione.  Nemo  enim  secundum  of  what  is  at  stake ;  for,  according  to 
veterem  regulam,  ut  jam  dictum  est,  the  old  rule  of  law  we  have  just  men- 
aUense  rei  sine  satisdatione  defensor  tioned,  no  one  is  held  a  competent 
idoneus  intellegitur.  defendant  for  another  without  giving 

security. 

6.  Qu8B  omnia  apertius  et  per-  6.  All  this  will  be  learned  more 
fectissime  e  cottidiano  judiciorum  clearly  and  fully  by  observation  of  the 
usu  in  ipsis  rerum  dooumentis  ap-  ordinary  judicial  proceedings  in  cases 
pcurent.  which  may  serve  as  examples. 

7.  Quam  formam  non  solum  in  7.  We  order  that  these  rules  shall 
hac  regia  urbe,  set  et  in  omnibus  be  observed  not  only  in  this  our  royal 
nostris  provinciis,  etsi  propter  im-  city,  but  also  in  all  our  provinces, 
peritiam  aliter  forte  celebrantur,  although  other  usages  may  be  now 
optinere  censemus,  cum  necesse  est  adopted  there  through  ignorance ;  for 
omnes  provincias  caput  omnium  *it  is  necessary  that  all  the  provinces 
nostrarum  civitatum,  id  est  banc  should  conform  to  the  practice  of  our 
regiam  urbem,  ejusque  observantiam  royal  city,  which  is  supreme  above  all 
sequi.  others. 


Tit.  XII.  DE  PERPETUIS  ET  TEMPORALIBUS  ACTIO- 
NIBUS,  ET  QUJS  AD  HEREDES  VEL  IN  HEREDES 
TRANSEUNT. 

Hoc  loco  admonendi  sumus,  eas  We  ought  here  to  observe  that  the 

quidem  actiones,  quse  ex  lege  sena-  actions  derived   from  a  law,   from   a 

tusve  consulto  sive  ex  sacris  con-  senatusconsultunij  or    from  imperial 

stitutionibus  profioiscuntur,   perpe-  constitutions,  could  formerly  be  exer- 

tuo    solere    antiquitus    competere,  cised  at  any  length  of  time,  however 

donee  sacree  constitutiones  tarn  in  great ;    until    imperial    constitutions 

rem   quam  personalibus  actionibus  assigned  fixed  limits  both  to  real  and 

certos  fines  dederunt :  eas  vero,  que  to   personal   actions.     Of  the  actions 

ex    propria    prsetoris    jurisdictione  derived  from  the  jurisdiction  of  the 

pendent,   plenmique    intra    annum  praetor,  the  greater  part  last  only  during 

vivere  (nam  et  ipsius  prsBtoris  intra  one  year,  for  this  was  the  limit  of  the 

annum  erat  imperium).     Aliquando  prtetor's  authority.     Sometimes,  how- 

tamen  et  in  perpetuum  extenduntur,  ever,  these  actions  are  perpotueJ,  that 

id  est  usque  adfinem  constitutionibus  is,  last  until  the  time  introduced  by  the 

introductum,  quales  sunt  hse,  quas  constitutions  ;  such  are  those  given  to 

bonorimi  possessori  ceterisque,  qui  the  bonorum  possessor  and  to  others 

heredis     loco     sunt,     accommodat.  standing  in  the  place  of  the  heir.    The 

Fm-ti  quoque  manifesti  Cbctio,  quam-  action  furti  manifesiif    also,   though 

vis  ex  ipsius  prsetoris  jurisdictione  proceeding  from  the  jiuisdiction  of  the 

proficiscatur,  tamen  perpetuo  datur :  praetor,  is  yet  perpetual,  for  it  seemed 

absurdum  enim    esse    existimavit,  absurd  to  limit  its  duration  to  a  year, 
anno  earn  terminari. 

Gal  iv.  110,  111. 

In  the  introductory  note  to  Title  6,  it  has  been  said  that  we 

may  ask  as  to  actions,  within  what  time  they  may  be  brought. 
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within  what  delay  the  proceedings  must  be  finished,  and  what  is 
the  effect  of  a  judgment  in  case  of  fresh  proceedings  being  insti- 
tuted. The  second  of  these  points  is  not  noticed  in  the  Institutes, 
the  rules  as  to  the  period  of  finishing  the  suit  hiiving  become 
obsolete.  The  third  is  treated  of  in  the  next  Title,  par.  5.  We 
have  now  to  consider  the  first,  namely,  how  long  the  right  of 
action  lasted  from  its  inception,  i.e.  from  the  time  when  the 
plaintiff  could  have  brought  an  action. 

Under  the  formulary  system,  the  general  rule  was  that  actions 
arising  from  the  law,  a  senatusconsultum,  or  constitutions,  in- 
cluding an  action  arising  out  of  the  old  civil  law,  were  perpetual ; 
that  is,  there  was  no  limit  to  the  time  in  which  they  could  be 
brought.  On  the  other  hand,  pradtorian  actions  were  annual,  i.e. 
must  be  brought  within  an  anniLS  utilis,  or  year  made  up  of  days 
in  which  there  was  no  obstacle  to  the  plaintiff  appearing  in  court, 
so  that  more  than  twelve  months  might  be  included.  This  time 
of  a  year  was  probably  suggested  by  the  duration  of  the  praetor's 
oflSce,  but  it  had  nothing  to  do  with  any  one  praetor  being  in  oflSce. 
It  was  merely  a  limited  time  during  which  the  praetor,  in  creating 
an  action,  fixed  that  it  must  be  brought. 

To  the  rule  that  praetorian  actions  were  annual,  there  were, 
however,  exceptions  of  a  very  wide  kind.  The  text  mentions  the 
actions  given  to  a  bonorum  possessory  and  to  every  one  placed  in 
loco  heredisy  and  also  the  praetorian  action  for  furtum  manifeS' 
turriy  which  was  perpetual  because  it  was  a  commutation  of  capital 
punishment.  (Gai.  iv.  111.)  Further,  all  praetorian  actions  rei 
persecutoricB,  for  the  sake  of  the  thing,  including  all  actions  on 
contracts  for  the  simple  value,  were  perpetual,  unless  the  action 
was  one  not  extending,  but  directly  contradicting,  the  civil  law, 
when  it  was  annual.  An  example  will  show  what  was  meant  by 
this  distinction.  The  actio  Publiciana  (Tit.  6.  4),  given  to  ex- 
tend the  operation  of  usucapion,  was  perpetual,  but  the  actio 
rescissoriay  given  to  rescind  usucapion  (Tit.  6.  5),  was  annual. 
(D.  xliv.  7.  35.  pr.)  We  may,  therefore,  almost  reverse  the  de- 
scription of  praetorian  actions,  and  say  that  they  were  perpetual 
except  when  they  were  (1)  penal  (the  actio  furti  'manifestih&ingy 
however,  perpetual),  or  (2)  rei  persecutorioe,  and  in  direct  opposi- 
tion to  the  civil  law. 

SacroB  constitutiones  certos  fines  dederunt.  In  A.D.  424,  Theo- 
dosius  II.  enacted  that,  as  a  general  rule,  actions,  real  or  personal, 
should  not  be  brought  after  a  lapse  of  thirty  years.  (C.  vii.  39. 
3.)  Subsequently  the  time  was,  in  the  case  of  some  actions,  as 
in  that  of  an  actio  hypothecariay  when  the  thing  hypothecated 
remained  in  the  hands  of  the  debtor,  extended  to  forty  years. 
(C.  vii.  39.  7.  1.)  The  term  perpetua,  however,  still  continued 
to  be  applied  to  these  actions,  though,  properly  speaking,  in  the 
time  of  Justinian  it  meant  nothing  more  than  an  action  which 
could  be  brought  within  thirty  or  forty  years,  as  opposed  to  those 
which  could  only  be  brought  within  a  shorter  period. 
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1.  Non   omues  autem  actiones,  1.  It  is  not  all  the  actions  allowed 

qnse  in  aliquem  aut  ipso  jure  com-  against  any  one  by  the  law,  or  given 

petunt  aut  a  prsetore  dantur,  et  in  by  the  praetor,  that  will  equally  be 

heredem  seque  competunt  aut  dari  allowed  or  given  against  his  heir.    For 

solent.     Est  enim  certissima  juris  it  is  a  fixed  rule  of  law,  that  penal 

regula,   ex    maJefioiis   poenales    ao-  actions  arising  from  delicts  are  not 

tiones  in  heredem  non  competere,  allowed  against  the  heir  of  the  de- 

veluti  furti,  vi  bonorum  raptorum,  linquent,  as,  for  instance,  the  actions 

injurianun    damni    injuriae.        Sed  furt%  vi  bonorum  rop/orum,  injuria- 

heredibus  hujusmodi  actiones  com-  ruriif  damni  injuria.     These  actions 

petunt     nee    denegantur,    ezcepta  are,  however,  given  to  heirs,  and  are 

injurianun  actione  et    si  qua  aUa  not  denied  to  them,  with  the  exoep- 

simiUs  inveniatur.      Aliquando  ta-  tion  of  the  action   injuriarum^   and 

men  etiaxn  ex  contractu  actio  contra  others  that  may  resemble  it.     Some- 

heredem  non  competit,  cum  testator  times,  however,  even  an  action  arising 

dolose   versatus  sit  et  ad  heredem  from  a  contract  is  not  allowed  against 

ejus  nihil    ex  eo    dolo   pervenerit.  an  heir ;  as  when  a  testator  has  acted 

Poenales  autem  actiones,  quas  supra  fraudulently  and  his  heir  has  derived 

diximus,    si  ab  ipsis   principalibus  no  advantage  from    the  fraud.     But 

personis  fuerint  contes^tsB,  et  here-  penal  actions,  of  which  we  have  spoken 

dibus    dantur    et    contra    heredes  above,  if  actually  begun  by  the  prin- 

iranseunt.  cipals  themselves,  pass  both  to  and 

against  heirs. 

Gai.  iv.  112,  113  ;  D.  iv.  3. 17.  1 ;  D.  xliv.  7.  26,  58. 

Although  penal  actions  could  not  be  brought  against  the  heir 
of  the  wrongdoer  in  order  to  enforce  the  liability  to  a  penalty,  as 
the  Uability  was  personal  to  the  wrongdoer,  yet  they  could  be 
brought  against  the  heirs  for  the  purpose  of  getting  back  from 
them  anything  by  which  they  had  received  an  advantage  from  the 
delict.     (D.  xliv.  7.  35.  pr.) 

Aliquando  ex  contractu  actio  contra  heredem  non  competit 
This  is  taken  from  Gains,  who  means  it  to  apply  to  the  heirs  of 
adstipulatoreSj  sponsor  es,  Skudfidepromissores,  for  their  heirs  were 
not  bound  ;  but  it  is  diflScult  to  say  to  what  it  could  apply  in  the 
time  of  Justinian.  It  would  also  be  supposed,  from  the  text,  that 
an  action  making  a  testator  responsible  for  dolv^  tyioLus  did  not 
ordinarily  pass  against  his  heirs,  if  his  heirs  were  not  benefited 
by  the  wrong  he  had  committed ;  but  there  was  only  one  case 
in  which  the  action  did  not  pass  against  his  heirs,  whether  they  had 
benefited  by  the  dolus  malus  or  not,  namely,  the  action  in  duplum 
against  a  person  who  had  been  guilty  of  dolus  meatus  with  regard 
to  a  deposit  placed  in  his  custody  under  the  pressure  of  an  acci- 
dental misfortune  (see  Tit.  6.  23) ;  and  even  in  this  case  an  actio 
in  simplum  passed  against  the  heirs.     (D.  xvi.  3.  18.) 


2.  Superest,  ut  admoneamus, 
quod  si  ante  rem  judicatam  is,  cum 
quo  actum  est,  satisfaciat  actori, 
officio  judicis  convenit  eum  ab- 
solvere,  licet  judicii  accipiendi  tem- 

Sore  in  ea  causa  fuisset,  ut  deLmnari 
ebeat:  et  hoc  est,  quod  ante  vulgo 
dicebatur,  omnia  judicia  absolutoria 
esse. 


2.  It  remains  that  we  should  re- 
mark, that  if,  before  the  sentence,  the 
defendant  satisfies  the  plaintiff,  the 
judge  ought  to  absolve  the  defendant, 
although,  from  the  time  of  the  action 
being  commenced  before  the  magis- 
trate, it  was  evident  the  defendant 
would  be  condemned.  It  is  in  this 
sense  that  in  former  times  it  wa^  com- 
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monly  said  that  in  all  actions  the  de- 
fendant might  be  absolved. 

Gai.  iv.  114. 

If,  after  the  formula  was  delivered,  but  before  judgment  was 
given,  the  defendant  satisfied  the  plaintiff,  a  question  had  arisen, 
as  we  learn  from  Gains  (iv.  114),  whether  in  all  cases  the  judge 
was  to  absolve  the  defendant,  or  whether  in  actions  stricti  juris  the 
judge  was  technically  bound  to  go  on  and  pronounce  judgment. 
The  Proculians  thought  that  the  condemnation  was  still  to  be 
made  in  actions  stricti  jv/ris,  though  not  in  bonce  fidei  actions  or 
actions  in  rem.  The  Sabinians  held  that  the  defendant  should  be 
absolved  in  all  actions;  and  it  is  the  opinion  of  the  Sabinians  that 
Justinian  confirms. 


Tit.  Xni.    DE  EXCEPTIONIBUS. 

Sequitnr,  ut  de  exceptionibus  di-  It  now  follows  that  we  should  speak 

spiciamus.     Gomparatse  sunt  autem  of  exceptions.    They  have  been  intro- 

exceptiones  defendendorum  eorum  duced  as  a  means  of  defence  for  those 

gratia,    cum  quibus    agitur:    ssepe  against  whom  an   action  is  brought, 

enim  a,ccidit,  ut,  licet  ipsa  actio,  For  it  often  happens  that  the  action 

qua     actor    experitur,     justa     sit,  of  the  plaintiff  although  in  itself  well 

tamen    iniqua    sit    adversus    eum,  founded,  is  yet  unjust  as  regards  the 

cum  quo  agitur.  person  against  whom  it  is  brought. 

Gai.  iv.  115, 116. 

Exceptions  belonged  properly  to  the  system  of  formulae  only. 
Under  that  system  the  praetor  or  other  magistrate  who  pronounced 
on  the  right,  qui  jus  dicebat,  decided  whether,  on  the  statement  of 
facts,  the  plaintiff  had  a  right  to  an  action.  If  he  had,  the  parties 
were  sent  to  the  judge.  But  though  the  plaintiff  might  have  a 
right  to  an  action,  the  defendant  might  have  some  ground  to  urge 
why,  in  the  particular  instance,  the  action  should  be  defeated ;  and 
if  the  action  in  factum  was  not  bonxe  fidei,  i.e.  if  it  was  stricti 

{'urisy  a/rbitraria,  or  penal,  it  was  necessary  that  this  ground  should 
)e  distinctly  stated  by  the  defendant  to  the  praetor.  Thus  the 
statement  was  incorporated  in  the  formula  sent  to  the  judge,  and 
was  called  the  exceptio ;  it  excepted,  or  took  away  from  the  power 
of  the  action.  (See  Introd.  sec.  104.)  The  judge  was  bound  by 
the  instructions  he  received  in  the  intentio.  He  could  take  notice 
of  no  reason  urged  by  the  defendant  why  the  action  should  fail,  if 
the  only  question  submitted  to  him  by  the  praetor  was  whether 
the  plaintiff  had  a  good  ground  of  action.  It  was  necessary  that 
the  praetor  should  also  expressly  instruct  him  to  inquire  whether 
the  action,  however  well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipula- 
tion, the  formula  would  run  Siparet  Numerium  Negidium  Aula 
Agerio  sestertium  X  Tnillia  dare  oportere.  The  only  question 
which  the  judex  could  have  to  decide  would  be,  was  the  stipula- 
tion made  or  not  ?     If  it  was,  the  right  of  the  plaintiff  to  have  & 
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sentence  in  his  favour  was  indisputable.  But  supposing  the  praetor 
went  on  to  add  an  exception,  which  was  always  negative,  and  say 
Si  in  ea  re  nihil  dolo  lYialo  Auli  Agerii  factum  sit  neque  fiat, 
then  a  further  inquiry  would  have  to  be  made:  was  there  any 
fraud  on  the  part  of  the  creditor  which  made  it  unjust  that  he 
should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to 
admit  the  truth  of  the  plaintiff's  statement.  (D.  xliv.  1.  9.)  The 
plaintiff  had  first  to  prove  his  intentio,  and  unless  he  did  so  the 
action  failed  Supposing  he  proved  it  to  the  satisfaction  of  the 
judex,  it  was  then  for  the  defendant  to  prove  his  exception.  He 
affirmed  the  facts  on  which  the  exception  rested,  and  he  must 
prove  them  ;  he  was  in  his  turn  the  attacking  party.  Revs  in  ex- 
ceptione  actor  est,     (D.  xliv.  1.  1.) 

In  actions  bonce  fidei^  as  we  have  already  said  (see  Tit.  6.  28), 
exceptions  were  never  used ;  for  here  the  judge  was  bound  by  the 
character  of  the  action  to  examine  into  all  the  circumstances,  and 
only  to  condemn  the  defendant  if  justice  demanded  he  should  do 
so.  The  action  itself  was  said  to  imply  any  exception  that  could 
be  set  up.     (D.  xxx.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  deience 
other  than  a  denial  of  the  subsistence  of  the  right  of  action,  which 
was  urged  before  the  magistrate  by  the  defendant. 

1.  Verbi  gratia  si  metu  coactus  1.  For  instance,  if  forced  by  fear 

aut  dolo  indnctus  aut  errore  lapsus  inveigled  by  fraud,  or  fallen  into  a 
stipulanti  Titio  promisisti,  quod  non  mistc^e,  you  promise  Titius  in  a  stipu- 
debueras  promittere,  palam  est,  jure  lation  that  which  you  did  not  owe  him, 
civili  te  obligatum  esse,  et  Cbctio,  qua  it  is  evident  that,  according  to  the  civil 
intenditur  dare  te  oportere,  efficax  law,  you  are  bound,  and  the  action,  in 
est :  sed  iniquum  est,  te  condemnari,  which  it  is  maintained  that  you  ought 
ideoque  datur  tibi  exceptio  metus  to  give,  is  validly  brought.  Yet  it  is 
causa  aut  doli  mali  aut  in  factum  unjust  that  you  should  be  condenmed; 
composita  ad  impugnandam  ac-  and,  therefore,  to  repel  the  action,  you 
tionem.  have  given  you  the  exception  metus 

causa,  or  doli  mcUi,  or  one  made  to 
suit  the  circumstances. 
D.  xliv.  4.  4.  IC.  33. 

Errore  lapsus,  i.e.  not  a  mistake  as  to  the  thing  forming  the 
subject  of  the  stipulation,  for  such  a  mistake  would  make  the 
stipulation  void ;  but  a  mistake  in  the  apprehension  of  some  fact 
which  if  the  defendant  had  known  rightly,  he  would  not  have 
entered  into  the  stipulation.     (See  Bk.  iii.  Tit.  19.  23.) 

The  exceptio  metus  causa  ran  thus  :  Si  in  ea  re  nihil  metus 
causa  factum,  est.  (D.  xliv.  4.  4.  33.)  The  exceptio  doli  m^li 
thus :  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  fcLctum  sit  neque 
fiat,  (D.  xliv.  4.  2.  1  ;  Gal  iv.  119.)  We  may  remark  that  the 
former  is  general  (fear  inspired  by  any  one  whomsoever),  the 
latter  personal  (the  fraud  of  Aulus  Agerius),  and  that  the  exceptio 
doli  mali  relates  not  only  to  the  character  of  the  action  at  the 
particular  time  when  the  obligation  was  formed,  but  also  to  its 
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subsequent  character,  neque  factum  sit  nequefiat,  A  daim  might 
be  perfectly  fair  in  the  furst  instance,  and  afterwards  become  only 
partially  so,  or  even  wholly  unfair.  For  instance,  the  real  owner 
of  an  estate  might  claim  it,  and  then  find  that  the  possessor, 
having  improved  it  during  the  time  he  held  it,  is  entitled  to  com- 
pensation. If  the  owner  refuses  the  compensation,  his  claim,  in 
itself  fair,  becomes,  in  the  way  he  urges  it,  unfair. 

In  factum  compositay  i.e.  shaped  so  as  to  raise  the  question 
whether  a  statement  of  a  particular  fact  was  or  was  not  true. 
Some  particular  fact  is  submitted  by  the  prsetor  to  the  judex^  in- 
stead of  such  a  general  inquiry  as  whether  the  plaintiff  has  been 
Siilty  of  fraud.  For  instance,  to  use  the  example  given  in  the 
igest  (xlv.  1.  22),  the  inquiry  directed  to  be  made  might  be 
whether  the  plaintiff  has  not  made  the  defendant  believe  that  the 
subject  of  stipulation,  which  is  made  of  brass,  was  made  of  gold. 
The  exceptio  in  factwm  compoaita  was  thus,  like  the  cLctio  in 
factum  conceptay  opposed  to  one  in  jus  .concepta.  For  instance, 
the  exceptio  aoli  m,atiy  which  was  in  jus  concepta,  not  only  raised 
a  question  of  fact,  but  made  it  requisite  that  ih^  judex  should  affix 
a  certain  character  to  the  acts  of  the  parties.  It  may  be  observed 
that  this  general  exception  doli  mah  would  always  an^wer  every 
purpose  which  could  be  gained  by  using  an  exception  in  factum 
composita ;  for  any  particular  fact  which,  if  stated  as  an  exception 
and  proved,  would  furnish  a  bar  to  the  action,  would  be  taken 
notice  of  under  the  exception  doli  mali.  But  the  magistrate 
would  not  always  allow  an  exception  doli  mali  to  be  inserted 
when  he  would  give  permission  to  emplov  one  in  factum  com- 
posita ;  for  infamy  was  attached  to  a  plaintiff  against  whom  an 
jion  doli  mxili  was  proved  ;  and  when  the  plaintiff  stood  to 
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the  deiendant  in  any  such  near  relation  as  that  of  patron  or  ascen- 
dant, the  magistrate  would  not  allow  an  exception  to  be  used 
which  would  have  any  further  consequence  than  to  protect  the 
defendant.  (D.  xliv.  4.  4. 16.)  The  instances  of  exceptions  in  the 
following  paragraphs  are  all  instances  of  exceptions  %n  factuTa. 


2.  Idem  juris  est,  si  quis  quasi 
credendi  causa  pecuniam  stipuLatus 
fuerit  neque  numeravit.  Nam  earn 
pecuniam  a  te  petere  posse  eum  cer- 
ium est :  dare  enim  te  oportet,  cum 
ex  stipulatu  tenearis :  sed  quia  ini- 
quum  est  eo  nomine  te  condemnari, 
placet,  exceptione  pecunise  non  nu- 
meratse  te  defendi  debere,  oujus 
tempora  nos,  secundum  quod  jam 
superioribus  libris  scriptum  est,  con- 
stitutione  nostra  coartavimus. 


2.  It  is  the  same,  if  any  one  should 
stipulate  with  you  for  the  repayment 
of  money  he  is  to  lend  you,  and  then 
does  not  pay  to  you  the  sum  borrowed  ; 
in  such  a  case  he  could  certainly  de- 
mand from  you  the  amount  you  have 
engaged  to  repay  him,  and  you  are 
bound  to  give  it,  for  you  are  tied  by 
the  stipulation.  But  as  it  would  be 
unjust  that  you  should  be  condenmed 
in  such  an  action,  it  has  been  thought 
right  you  should  have  the  defence  of 
the  exception  pecunim  non  numeratx. 
The  time  within  which  this  exception 
can  be  used,  has,  as  we  have  said  in 
a  former  Book,  been  shortened  by  our 
constitution. 


Gai.  iv.  116 ;  C.  iv.  30.  14. 
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Quaai  credendi  causa,  i.e.  had  made  the  defendant  promise  to 
pay  a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum  to 
the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of 

Sroof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions,  on  the 
ef endant,  and  then  it  must  be  pleaded  within  originally  one  year 
and  then  five  years,  a  term  reduced  by  Justinian  to  two  years. 
(See  Bk.  iii.  Tit.  21.) 

3.  Prffiterea    debitor    si    pactxis  3.  Again,  the  debtor  who  has  agreed 

fuerit  ciim  creditore,  ne  a  se  peter-  with  his  creditor  that  payment  shall 

etur,  nihilo  minus  obligatus  manet,  not  be  demanded  from  mm,  still  re- 

quia  pacto  convento  obligationes  non  mains  bound.     For  an  agreement  is 

omnimodo    dissolvuntur :     qua    de  not  a  mode  by  which  obligations  are 

causa  efficax  est  adversus  eum  actio,  always  dissolved.    This  action,  there- 

qua  actor  intendit  *  si  paret  eum  dare  fore,  in  which  the  intentio  runs,  '  If  it 

oportere '.      Sed  quia  iniquum  est  appears  that  he  ought  to  give,*  may  be 

contra  pactionem  eiun  danmari,  de-  validly  brought  against  nim ;  but  as 

fenditur  per  exceptionem  paoti  con-  it  would  be  unjust  that  he  should  be 

venti.  condemned  in  contravention   of  the 

agreement,  he  may  use  in  his  defence 
the  exception  pctcti  canventu 

Gai.  iv.  116. 

Obligations  formed  re  or  verbis  could  not  be  dissolved  by  a 
simple  pact.  As  the  contract  was  a  subsisting  one,  an  exception 
was  necessary.  The  exception  pacti  conventi  ran  thus :  Si  tnter 
AuhiTn  Agerium  et  Numerium  Negidium  non  convenit,  ne  ea 
pecunia  peteretur,     (Gai.  iv.  119.) 


4.  Mqne  si  debitor  deferente 
creditore  juraverit,  nihil  se  dare 
oportere,  adhuc  obligatus  permanet ; 
sed  quia  iniquum  est,  de  perjurio 
quffiri,  defenditur  per  exceptionem 
jurisjurandi.  In  his  quoque  actio- 
nibus,  quibus  in  rem  agitur,  seque 
necessarisB  sunt  exceptiones :  veluti 
si  petitore  deferente  possessor  jura- 
verit, eam  rem  suam  esse,  et  nihilo 
minus  eandem  rem  petitor  vindicet : 
licet  enim  verum  sit,  quod  intendit, 
id  est  rem  ejus  esse,  iniquum  est 
tamen,  possessorem  condemnarL 


4.  So,  too,  if  the  debtor,  when 
the  creditor  challenges  him  to  swear, 
affirms  on  oath  that  he  ought  not  to 
give  anything,  he  still  remains  bound. 
But  as  it  would  be  unjust  to  examine 
whether  he  has  perjured  himself,  he  is 
allowed  to  defend  himself  with  the  ex- 
ception^'iin^'iirandf.  In  actions  tnretn, 
these  exceptions  are  equally  neces- 
sary :  for  instance,  if  the  possessor,  on 
being  challenged  by  the  claimant, 
swears  that  the  property  is  his,  and 
yet  the  plaintiff  still  persists  in  his  real 
action.  For  the  claim  of  the  plaintiff 
might  be  well  founded,  and  yet  it 
would  be  imjust  to  condemn  the  pos- 
sessor. 

D.  xii.  2.  9.  pr.  and  1 ;  D.  xiL  2.  3. 1 ;  D.  xiL  2.  11.  1. 

The  exceptiojurisjurandiwa,3on]y  necessary  when  thequestion 
whether  the  defendant  had  accepted  the  oath  when  offered  him 
was  disputed.  If  it  was  acknowledged,  the  prsetor  would  not  rive 
an  action  at  all.  (D.  xii.  2. 3.  pr.)  The  oath  terminated  the  right 
of  the  plaintiff  to  an  action,  being  looked  on  as  a  sort  of  com- 
promise by  which  the  action  was  settled ;  jusjnrandv/m  speciem 
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tranaactionia  continet,  majoremque  habet  auctoritatem  quam 
res  judicata.     (D.  xii.  2.  2.) 

5.  Item  si  judioio  teoom  aotnm  5.  Again,  if  an  action  real  or  per- 

fuerit  sive  in  rem  sive  in  personam,  sonal  has  been  brought  against  you, 

nihilo  minus  ob  id  actio  durat  et  not  the  less  because  it  has  been   so 

ideo  ipso  jure  postea  de  eadem  re  brought  does  the  action  endure,  and, 

adversus  te  agi  potest :  sed  debes  in  stnct  law,  an  action  might  still  be 

per  exceptionem  rei  judicata  adju-  brought  against  you  for  the  same  ob- 

vari  ject,  but  you  are  to  be  protected  by 

the  exception  rei  judicatSB. 

Gai.  iv.  106,  107. 

Under  the  system  of  the  actions  of  law,  if  a  cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Qai.  iv.  108) ;  but  this  was  not  the  case  under  the 
praetorian  system.  To  understand  the  effect  of  a  previous  action 
having  been  brought  under  the  praetorian  system,  we  must  notice 
the  distinction  drawn  by  Qaius  in  his  Fourth  Book  between 
judicia  legitvma  *  and  jtwiicia  vmperio  continentia  (iv.  103-109). 
Judicia  legitima,  Le.  proceedings  founded  on  the  old  jus  civile, 
were  those  in  an  action  given  in  the  city  of  Rome,  or  within  the 
first  milestone  round  the  city,  between  Roman  citizens,  and  tried 
by  a  single  judge.  Judicia  imperio  continentia^  i.e.  proceedings 
measured  by  the  authority  of  the  praetor,  were  those  in  an  action 
^ven  out  of  Rome,  or  tried  by  recuperatores,  or  by  a  single  judge, 
if  the  judge  or  one  or  both  parties  was  a  peregrinua,  or  were 
peregrini,  Judicia  imperio  continentia  were  only  in  full  force 
during  the  time  of  office  of  the  magistrate  who  gave  the  formula, 
and  therefore  the  plaintiff  who  subsequently  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  respect 
to  judicia  legitima,  a  further  distinction  is  to  be  mada  If  tney 
were  in  rem  or  in  factum,  the  nature  of  these  actions  prevented 
the  litis  contestatio  in  their  case  operating  in  the  way  of  a  nova- 
tion (see  Book  iii.  Tit.  29.  3  note);  and  therefore,  if  a  fresh 
action  was  brought,  the  defendant  had  to  repel  it  by  the  exception 
rei  judicatce.  Accordingly  we  may  say,  in  brief,  that  under  the 
praetorian  system  none  h\yt  judicia  legitima  in  personam,,  having 
an  intentio  juris  civilis,  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  proauces  an 
exception.  It  was  to  have  the  same  force  as  it  had  formerly  had 
in  the  case  of  judicia  imperio  continentia,  and  not  that  it  had 
received  in  jv/iicia  legitime.  Whether  the  action  was  real  or  per- 
sonal, as  the  text  informs  us,  the  action  still  subsisted,  and,  no 
novation  having  taken  place,  a  second  action  could  only  be  repelled 
by  an  exception.  But,  practically  speaking,  under  the  system  of 
judicia  extraordina/ria,  as  the  judge  did  not  receive  instructions 
from  a  magistrate,  and  was  not  bound  within  the  limits  of  a  for- 

*  For  reason  of  this  distinction  see  Sohm's  InatituUi^  ^  If^. 
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mula,  the  distinctioD  between  the  resjv^iccUa  operating  as  a  bar  or 
as  an  exception  was  a  very  immaterial  one. 

In  order  that  a  res  judicata  should  be  available  either  as  a  bar 
or  an  exception,  it  was  necessary  that  there  should  have  been,  in 
the  former  action,  the  same  thing  as  the  subject-matter  of  the 
liti^tion,  the  same  quantity,  the  same  right,  the  same  ground  of 
action,  the  same  parties.  Cv/m  quo&ritv/r  hcec  exeept%o  nocecU 
necne,  inspiciend/iim  eat  an  idem  corpus  ait,  quantitas  eadem,  idem 
jus :  et  an  eadem,  ca/usapetendi,  et  eadem  conditio  peraonarum, — 
quce  nisi  omnia  concurmntj  alia  res  est     (D.  xhv.  2. 12-14.) 

Gains  also  mentions  the  exceptio  rei  injudidwm  deductoB^  i.e. 
that  the  case  was  already  before  the  tribunal,  as  where  one  of  two 
promissors  {duo  rei  promittendi)  having  been  sued,  the  other  if 
sued  could  say  that  the  case  was  already  in  the  wav  of  adjudication, 
having  reached  the  stage  of  the  litis  contestation  and  might  be 
ended  within  the  appointed  time,  i.e.  within  eighteen  months  if  it 
was  SkjudAcium  legitimum,  or  within  the  duration  of  the  power  of 
the  magistrate  if  it  was  imperio  continens.  See  introductory  note 
to  Tit.  6.     (Gai.  iv.  106, 107.) 

Litis  contestatio.  It  may  be  convenient  here  to  notice  what 
w&s  meant  by  the  litis  contestatio  in  the  time  of  Justinian.  Under 
the  system  of  extraordinary  procedure  there  was  no  longer  that 
distinction  of  the  proceedings  which  had  obtained  under  the  for- 
mulary system  according  as  they  were  iiijv/re  ^before  the  magis- 
trate) or  in  judicio  (before  the  judge).  The  litis  contestatio  was, 
in  the  formulary  system,  the  last  step  in  the  proceedings  before 
the  nfagistrate.  When  he  appointed  the  judge,  the  rights  of  the 
parties  were  fixed  as  they  were  at  that  epoch.  Under  the  system 
of  extraordinary  procedure  the  same  magistrate  heard  the  case 
throughout.  (See  Introd.  sec.  105,  111.)  The  epoch,  so  precise 
under  the  formulary  system,  for  fixing  the  rights  had  now  no  place. 
For  many  purposes,  however,  it  was  necessary  that  some  epoch 
should  be  fixed ;  and  the  epoch  chosen  was  when  the  magistrate 
began  to  take  cognisance  of  the  cause  by  having  the  case  for  the 
plaintiff*  stated  before  him  (C.  iii.  9) ;  and  the  expression  litis 
contestatio  was  borrowed  to  denote  the  consequences  of  this  epoch 
having  arrived.  For  example,  if  the  action  was  for  a  farm,  the 
condition  of  the  farm  (causa)  was  taken  to  be  that  in  which  the 
farm  was  at  the  moment  when  the  judge  began  to  take  cognisance 
of  the  action.  But  in  many  respects  the  whole  effects  of  the  litis 
contestatio  were  prevented  from  operating.  We  have  already  had 
three  examples:  1.  In  Bk.  ii.  Tit.  6.  13  (note)  we  have  seen  that 
usucapio  was  interrupted  by  an  action,  and  that  this  interruption 
took  place,  in  the  time  of  Justinian,  not  when  the  stage  or  the 
judge  taking  cognisance  of  the  cause  was  reached,  but  by  the 
plaintiff*  commencing  proceedings.  2.  In  Bk.  iii  26.  6  (note)  we 
have  seen  that  JiLstinian  prevented  the  litis  contestatio  operating 
so  as  to  place  the  fidejxhssor  in  a  different  position  from  that  (3 
the  mxinaator,  3.  In  Bk.  iii.  Tit.  29.  3  (note)  we  have  seen  that  the 
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litis  contestatio  had,  under  the  formulary  system,  the  effect  of 
extinguishing  obligations  giving  rise  to  judicia  legitima  in  per- 
sonarri ;  but  this  was  not  the  case  under  Justinian,  and  therefore, 
in  discussing  novation  (Bk.  iii  Tit.  29.  3),  all  reference  to  the 
extinction  of  obligations  is  omitted,  and  in  the  text  we  have  the 
general  rule  laid  down  that  the  action  endures,  and  must  be 
repelled  by  an  exception  if  again  brought. 

6.  HsBC  exempli  oausa  rettuliBse  6.  The  above  examples  of  exoep- 
sofficiet.  Alioquin  quam  ex  multis  tions  may  suffice.  It  may  be  seen  m 
variisque  causis  exceptiones  neoes-  the  larger  work  of  the  Digest  or  Pan- 
sarice  sint,  ex  latioribus  digestomm  deots  how  numerous  and  how  different 
seu  pandectarum  libris  intellegi  po-  are  the  causes  which  make  exceptions 
test.  necessary. 

7.  Quarum  qusdam  ex  legibus  7.  Some  of  these  exceptions  are 
vel  ex  his,  quse  legis  vicem  obtinent,  derived  from  laws,  and  from  other 
vel  ex  ipsius  prsBtoris  jurisdiotione  enactments  having  the  force  of  law,  or 
substantiam  capiunt.  from  the  jurisdiction  of  the  prsBtor. 

Gal  iv.  lia 

Ex  legibus ;  such  as  the  exception  nisi  bonis  cesserit  (see  Tit. 
14.  4),  relative  to  the  cession  of  the  debtor's  goods,  under  the  lex 
Julia, 

Ex  his  quce  legis  vicem  obtinent,  i.e.  senatusconsulta  and  con- 
stitutions. The  exception  under  the  rescript  of  Hadrian,  per- 
mitting the  employment  of  an  exception  doli  mali  when  a  plaintiff 
neglected  to  notice  a  counter-claim  (see  Tit.  6.  39),  may  serve  as 
an  example. 

8.  Appellanturautem  exceptiones  8.  Exceptions,  again,  may  be 
aliBB  perpetuflB  et  peremptiorse,  alise  classed  as  either  perpetual  and  per- 
temporales  et  dOatorisB.                       emptory,  or  temporary  and  dilatory. 

D.  xlvL  1.  3 ;  Gai.  iv.  120. 

The  duration  according  to  which  exceptions  are  said  to  be  per- 
petucB  or  temporales,  is  the  length  of  time  in  which  they  can  be 
used  by  the  defendant  if  he  has  occasion,  not  the  length  of  time 
during  which  their  effect  continues  if  they  are  employed. 

All  exceptiones  perpetuce  were  necessarily  peremptorice ;  if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litigation 
at  rest  for  ever.  All  exceptiones  temporales  were  necessarily 
dilatorice;  they  did  but  defer  the  decision  of  the  matter  in 
question  till  the  expiration  of  a  certain  time. 


9.  PerpetuflB  etperemptorisB  sunt, 
qu8B  semper  sf  entibus  obstant  et 
semper  rem,  de  qua  agitur,  pere- 
munt :  qualis  est  exceptio  doli  mali 
et  quod  metus  causa  factum  est  et 
paoti  conventi,  cum  ita  convenerit, 
ne  omnino  pecunia  peteretur. 


9.  Those  are  perpetual  and  peremp- 
tory which  always  present  an  obstacle 
to  the  demand,  and  cut  away  for  ever 
the  ground  on  which  it  is  brought; 
as,  for  instance,  the  exception  doli 
miUi,  that  metus  causa,  and  that  pacH 
conventi,  when  it  has  been  agreed  that 
no  demand  for  the  money  shall  ever 
be  made. 


D.  xliv.  1.  3 ;  Gal  iv.  121. 


^i.*! 
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An  act  might  be  used  for  ever  as  an  exception  ;  and  yet  if  an 
action  was  brought  grounded  on  it,  that  action  might  possibly  have 
to  be  brought  within  a  certain  time.  For  instance,  if  fraud  or 
violence  had  been  used  in  the  making  of  a  contract,  the  exception 
would  be  good  whenever  an  action  was  brought  on  the  contract ; 
but  the  person  injured  could  only  bring  an  acti-o  doli  or  metus 
causa  within  a  limited  time.  Hence  it  came  to  be  said  that  such 
things  were  temporalia  ad  agendv/m^  perpetiua  ad  excipiendura. 
(See  D.  xliv.  4.  5.  6.) 

10.  Temporales  atqne  dilatorisB  10.  Those  are  temporary  and  dila- 

sunt,  qu8B  ad  tempus  nocent  et  tern-  tory  which  present  an  obstaole  for  a 
poris  dilationein  tribuunt :  quails  est  certain  time  and  procure  delay.  Such 
pacti  convent!,  cum  convenerit,  ne  is  the  exception  pacti  conventi,  when  it 
intra  certum  tempus  ageretur,  veluti  has  been  agreed  that  no  action  shaU  be 
intra  quinquennium.  Nam  finite  eo  brought  for  a  certain  time,  as,  for  in- 
tempore  non  impeditur  actor  rem  stance,  for  five  years ;  when  once  this 
exsequi.  Ergo  hi,  quibus  intra  period  has  elapsed,  the  plaintiff  is  not 
tempus  agere  volentibus  objicitur  prevented  from  demanding  the  thing, 
exceptio  aut  pacti  conventi  aut  alia  Those,  therefore,  who  seek  to  bring 
simiUs,  differre  debent  actionem  et  the  action  before  the  expiration  of  the 
post  tempus  agere  :  ideo  enim  et  time,  and  are  repelled  by  the  exception 
dilatorise  istse  exceptiones  appellan-  poc^tconven^t,  or  any  similar  one,  ought 
tur.  Alioquin,  si  intra  tempus  to  put  it  off  and  to  bring  it  after  the 
egerint  objectaque  sit  exceptio,  time  has  elapsed ;  hence  these  excep- 
neque  eo  judicio  quidquam  conse-  tions  are  termed  dilatory.  If  plain- 
querentur  propter  exceptionem  nee  tiffs  have  brought  the  action  before 
post  tempus  olim  agere  poterant,  the  expiration  of  the  time,  and  been 
ctmi  temere  rem  in  judicium  deduce-  repelled  by  the  exception,  they  will  not 
bant  et  consumebant,  qua  ratione  gain  anything  by  the  action  they  bring, 
rem  amittebant.  Hodie  autem  non  becauseofthe exception; and, formerly, 
ita  stricte  hsBC  procedere  volumus,  they  would  not  have  been  able  again 
sed  emn,  qui  ante  tempus  pactionis  to  bring  an  action  on  the  expiration 
vel  obligationis  litem  inferre  ausus  of  the  time,  because  they  had  rashly 
est,  Zenonianse  constitution!  sub-  brought  their  claim  before  a  judge, 
jacere  censemus,  quam  sacratissimus  and  so  used  up  their  right  to  bring  an 
legislator  de  his,  qui  tempore  plus  action,  and  lost  all  they  could  claim, 
petierunt,  protulit,  ut  et  inducias.  But  at  the  present  day  we  do  not  wish 
quas,  sive  ipse  actor  sponte  indul-  to  proceed  so  rigorouuy ;  any  one  who 
serit  vel  natura  actionis  continet,  shsJl  venture  to  brinff  an  action  before 
contempserat,  induplum  habeant  hi,  the  time  fixed  by  &e  agreement  or 
qui  talem  injuriam  pass!  sunt,  et  obligation  shall  be  subject  to  the  dis- 
post  eas  finitas  non  ahter  litem  sus-  positions  of  the  constitution  of  Zeno, 
cipiant,  nisi  omnes  expensas  litis  published  by  that  legislator  of  most 
antea  acceperint,  ut  actores,  tali  pious  memory  with  respect  to  those 
pcena  perterriti,  tempora  litium  do-  who,  in  regard  to  time,  ask  more  than 
ceantur  observare.  is  due  to  them.     Consequently,   the 

delay  which  the  plaintiff  has  disre- 
garded, whether  he  himself  has  volun- 
tarily accorded  it,  or  whether  it  results 
from  the  nature  of  the  action,  shall  be 
doubled  for  the  benefit  of  those  who 
have  sustained  such  a  wrong ;  and, 
even  after  the  expiration  of  the  time, 
these  persons  shall  not  be  obliged  to 
defend  the  action  imless  they  have 
been  first  reimbursed  for  all  the  ex- 
penses of  the  former  action,  that  a 
penalty  so  heavy  may  teach  plaintiffs 
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to  have  due  regard  to  the  delays 
that  are  to  elapse  before  actions  are 
brought. 

Gai.  iv.  122,  123  ;  C.  iii  10.  1. 

Alia  similis.  Gaius  gives,  as  an  instance,  the  exceptio  litis 
dividucBy  given  to  repel  a  plaintiff  who  broke  up  into  two  actions 
his  remedy  for  a  single  thing,  and  sued  within  the  same  praetor- 
ship  for  the  part  he  did  not  include  in  his  first  action.  Gaius, 
in  the  Digest,  defines  dilatory  exceptions  as  those  quce  non  semper 
locum  habent,  sed  evitari  possunt    (D.  xliv.  1.  3.) 

ZenoniancB  constitutioni.    See  Tit.  6.  33. 

11.  Preeterea  etiam  ex  persona  11.  There  are  also  dilatory  excep- 

dilatorise  sunt  exceptiones:  quales  tions  by  reason  of  the  person;  such 
sunt  proouratoriaB,  veluti  si  per  mili-  are  those  objecting  to  a  procurator ; 
tern  aut  mulierem  agere  quis  velit :  as,  for  instance,  if  a  plaintiff  wishes  to 
nam  militibus  nee  pro  patre  vel  have  his  cause  conducted  by  a  soldier 
matre  veluxoreneoexsaororescripto  or  woman,  for  soldiers  cannot  be  pro- 
procuratorio  nomine  experiri  oonce-  curators  even  for  their  father,  or 
ditur  :  suis  vero  negotus  superesse  mother,  or  wife,  not  even  by  virtue  of 
sine ofifensa disciplinsB possunt.  Eas  an  imperial  rescript;  but  they  may 
vero  exceptiones,  quad  olim  procura-  conduct  their  own  afifoirs  without  any 
toribus  propter  infamiam  vel  dantis  breach  of  discipline.  As  to  the  excep- 
vel  ipsius  procuratoris  opponeban-  tions  formerly  opposed  to  procurators 
tur,  cum  in  judiciis  frequentari  nullo  on  account  of  the  infamy  either  of  the 
perspeximusmodOjConquiesceresan-  person  appointing  the  procurator,  or 
cimus,  ne,  dum  de  his  altercatur,  of  the  procurator  himself,  since  we 
ipsius  negotii  disceptatio  proteletur.    found  that  they  were  no  longer  used 

in  practice,  we  have  enacted  that  they 
shall  be  abolished,  that  no  discussion 
as  to  their  effect  may  prolong  the 
course  of  the  action  itself. 

D.  xliv.  1.3;  C.ii.  13.7,  9. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a  delay ;  directly  the  plaintifi*  appointed  a  proper  person 
as  procurator,  the  action  proceeded. 

The  infamia  was  that  produced  by  being  condemned  in  certain 
actions,  as  in  the  actio  tutelce,  depositi,  pro  socio,  &c. 

After  noticing  exceptions,  Gaius  notices  prescriptions,  which 
originally  had  been  limitations  of  the  action  inserted  on  behalf  of 
the  plaintiff"  or  defendant.  (Introd.  sec.  104.)  We  have  had  an 
instance  of  the  one  inserted  for  the  protection  of  the  defendant  in 
i\iQpr(jescri'ptio  longi  temporis  (Bk.  ii.  Tit.  6.  pr.  note) ;  but  by  the 
time  of  Gaius  all  prescriptions  on  behalf  of  the  defendant  were 
ranked  among  exceptions.  Prescriptions  on  behalf  of  the  plaintiff" 
still  remained  where  it  was  to  the  interest  of  the  plaintiff  that  not 
all  his  right,  but  only  so  much  of  it  as  had  given  rise  to  an  exist- 
ing liability,  should  be  sued  on,  so  that  he  might  not  be  barred 
from  suing  when  other  liabilities  came  into  existence.  (Gai.  iv. 
130-137.) 
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Trr.  XIV.    DE  EEPUCATIONIBUS. 

Interdom   evenit,    ut   ezoeptio,  Sometimes  an  exception  wfaioh  at 

qu»  prima  fade  josta  videatnr,  first  mght  seems  just,  is  really  nninst 
inique  noceat  Quod  onm  aooidit.  In  this  case,  to  j^laoe  the  pLEontiffin 
alia  allegatione  opus  est  adjuvandi  a  right  position,  it  is  necessary  there 
aotoris  gratia,  qu»  replioatio  voca-  should  be  another  allegation,  termed  a 
tur,  quia  per  eam  replicatur  atque  replication,  becanse  it  unfolds  and  re- 
resolvitur  vis  ezceptionis.  Vemti  solves  the  right  ffiven  by  the  ezoep- 
cum  pactus  est  alii^uis  cum  debitore  tion.  For  ezamjue.  supposing  a  erem- 
suo,  ne  ab  eo  pecumam  petat,  deinde  tor  has  agreed  with  a  oebtor  not  to 
postea  in  contrarium  paoti  sunt,  id  demand  payment,  and  then  makes  an 
est  ut  petere  creditor!  uoeat :  si  agat  agreement  to  the  contrary ;  that  is^ 
creditor  et  ezcipiat  debitor,  ut  ita  that  he  may  demand  payment ;  i^ 
demum  condemnetur,  si  non  con-  when  the  creditor  brings  his  action, 
venerit,  ne  eam  pecuniam  creditor  the  debtor  uses  the  exception,  alleging 
petat,  nocet  ei  exceptio ;  convenit  that  he  ought  only  to  be  condemned  9 
enim  ita,  etiamque  mnilo  minus  hoc  his  creditor  is  not  under  an  agreement 
verum  manet,  Hoet  postea  in  contra-  not  to  demand  payment,  this  exception 
rium  paoti  sunt.  Sed  quia  ini^uum  presents  an  obstacle  to  the  creditor. 
est,  creditorem  exduoi,  rephcatio  For  so  it  was  agreed,  and  it  still  re- 
ei  dabitur  ex  posteriore  pacto  con-  mains  true  that  this  agreement  waa 
venta  made,  although  a  contrury  agreement 

was  afterwards  made.  But  as  it  would 
be  unjust  to  deprive  the  creditor  of  his 
remeay,  he  will  be  permitted  to  use  a 
replication  founded  on  the  subsequent 
agreement. 

Gai.  iv.  126. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions  is 
applicable  to  replications,  which  are  but  exceptions  to  an  exception. 
(D.  xliv.  1.  22.  1.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio  doli 
mail  to  an  exceptio  doli  raali.  If  the  plaintiff  had  been  guilty  of 
fraud,  it  could  not  strengthen  his  right  of  action  that  the  defend- 
ant had  also  been  guilty.     (D.  xliv.  4.  4.  13.) 

1.  Bursus  interdum  evenit,  ut  re-  1.  The  replication,  in  its  turn, 
plicatio,  qusB  prima  facie  justa  sit,  may,  at  first  sight,  seem  just,  and  yet 
mique  noceat.  Quod  cum  aocidit,  be  really  unjust  In  this  case,  to  aid 
alia  allegatione  opus  est  adjuvandi  the  defendant,  it  is  necessary  there 
rei  gratis^  qu»  duplioatio  vooatur.  should  be  a  furUier  allegation,  termed 

a  duplicatio. 

Gal  iv.  127. 

2.  Et  si  rursus  ea  prima  facie  justa  2.  And  if,  a^ain,  the  duplicatio  may 
videatur,  sed  propter  aliquam  oau-  seem  just,  but  la  for  some  reason  reallv 
sam  inique  actori  noceat,  rursus  unjust  to  the  plaintid^  there  is  wanteo, 
allegatione  alia  opus  est,  qua  actor  to  aid  the  plaintiff  a  still  further 
adjuvetur,  quse  cucitur  triplicatio.  allegation,  termed  a  triplicoHo. 

Gai.  iv.  128. 

3.  Quarum  omnium  exception-  3.  The  great  diversity  of  afiairs  ha* 
um  usum  interdum  ulterius  ^uam  made  it  requisite  to  carry  still  further 
dizimus,  varietas  negotiorum  intro-    than  we  have  mentioned  the  use  of 
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ducit :  quas  omnes  apertiTis  ex  la-  these  exceptions.  A  dearer  knowledge 
tiore  digestomm  voltimine  faoUe  est  of  them  all  may  be  obtained  by  read- 
cognoscere.  ing  the  fuller  work  of  the  Digest. 

Gai.  iv.  129. 

4.  Exceptiones  autem,  qtdbus  de-  4.  The   exceptions  given  for    the 

bitor  defenditur,  plemmque  accom-  protection  of  the  debtor  are  also  for 

modari  solent  etiam  fidejussoribus  the  most  part  given  in  behalf  of  his 

ejus :  et  recte,  quia,  ^uod  ab  his  pe-  fid^uasoreSy  and  rightly  so ;  for  what 

titur,  id  ab  ipso  debitore  peti  vide-  is  ^manded  from  them  is  really  de- 

tur,  quia  mandati  judicio  redditurus  manded  from  the  debtor,  because  by 

est  eis,  quod  hi  pro  eo  solverint.  the  oc^io  mandati  he  will  be  forced  to 

Qua  ratione  et«8i  de  non  petenda  repay  them  what  they  have  paid  for 

pecunia  pactus  quis  cum  reo  fuerit,  him.    Hence,  if  a  cremtor  agrees  with 

placuit,  proinde  succurrendum  esse  his  debtor  not  to  demand  payment,  the 

per  exceptionem  pacti  conventi  illis  exception  p<tct%  conventi  may  be  em- 

quo^ue,  qui  pro  eo  obligati  essent,  ployed  by  those  who  are  bound  for 

ac  SI  et  cum  ipsis  pactus  esset,  ne  ab  him,  exactly  as  if  the  agreement  not 

eis  ea  pecunia  peteretur.   Sane  qusB-  to  demand  payment  had  been  made 

dam  exceptiones  non  solent  his  ac-  witfi  them  personally.      There    are, 

conunodari.    Ecce  enim  debitor  si  however,  some  exceptions  not  allowed 

bonis  suis  cesserit  et  cum  eo  creditor  them ;  for  instance,  if  the  debtor  has 

experiatur,    defenditur   jper   excep-  made  a  cession  of  his  property,  and 

tionem  'nisi  bonis  oessent * :  sed  hsc  the  creditor  sues  hiio,  he  may  protect 

exceptio  fidejussoribus  non   datur,  himself  by  the  exception  nim  ootm  ce«- 

scilicet  ideo  quia,  qui  alios  pro  debi-  serit;  but  this  exception  is  not  aUowed 

tore  obligat,  noc  maxime  prospicit,  to  fidejussores.    For  in  taking  sureties 

ut,  cum  faoultatibus  lapsus  merit  for  the  payment  of  a  debt,  what  the 

debitor,  possit  ab  his,  quos  pro  eo  creditor  principally  looks  to  is  recover- 

obligavit,  suum  oonsequL  ing  what  is  owed  him  from  the  sure- 
ties, in  case  of  the  insolvency  of  the 
principal 

D.  xliv.  1.  19  ;    D.  ii  14.  32. 

Exceptions  were  divided  into  rei  cohoBrenteSy  which  affected  the 
right  to  claim,  and  peraonce  cohcerenteSy  which  only  protected  the 
debtor  himself.  As  an  instance  of  an  exceptio  cohcerens  rei  may 
be  ^ven  an  exceptio  doli  mali,  or  a  general  pact  not  to  sue.  As 
an  instance  of  an  exceptio  cohcerems  peraonce  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  oy  having 
given  up  all  his  property,  or  a  particular  pact  not  to  sue  the  debtor 
personally.  Generally  the  fia-ejuaaora  of  the  defendant  could  use 
the  exceptions  which  he  could  have  used ;  but  this  was  not  always, 
as  the  text  points  out,  true  of  those  peraonce  cottcerentea,  as  in  the 
case  of  the  exception  niai  bonia  ceaaerit. 


Trr.  XV.    DE  INTERDICTIS. 

Sequitur,  ut  dispiciamus  de  inter-  We  have  now  to  treat  of  interdicts 

dictis  seu  actionibus,  qusB  pro  his  and  the  actions  which  supply  their 

exercentur.    Erant  autem  interdicta  place.      Interdicts  were  certain  for- 

f ormse  atque  oonceptiones  verborum,  mulae  by  which  the  prsBtor  ordered  or 

quibus  prstor  aut  jubebat  aliquid  forbad  something  to  be  done;  thfi.^ 
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fieri  aut  fieri  prohibebat.    Quod  turn    were  chiefly  employed  in  disputes  as 
maxime  faoiebat,  oum  de  possesaione    to  possession  or  quasi-possession. 
aut  quasi  possessions  inter  aliquos 
contendebatur. 

Gal  iv.  138,  139. 

An  interdict  was  a  decree  or  edict  of  the  prsBtor  made  in  a 
special  case.  The  prastor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons  and 
particular  things.  Instead,  for  instance,  of  referring  the  party 
applying  to  him  for  relief  to  the  general  rule  of  law  that  one  man 
should  not  be  allowed  to  interfere  with  the  watercourses  of  another, 
he  made  an  edict  that  A  should  not  interfere  with  the  watereoorses 
of  B.  According  to  the  circumstances  of  the  case  such  a  command 
might  be  either  positive  or  ne^tive ;  and  though,  as  is  remarked 
in  paragr.  1,  the  word  interdwtum  was  considered  to  apply  more 
properly  to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently;  and  Justinian 
seems  to  suppose  that  interdicere  does  not  mean,  as  Qaius  assumes, 
to  forbid,  but  inter  duos  dicere,  to  decide  between  two  parties. 
(See  paragr.  1.) 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary ;  if  he  asserted 
that  he  had  not  done  wrong,  the  prsetor  allowed  an  action  to  be 
brought  grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will  be 
found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the  reasons 
which  induced  the  prsetor  to  grant  an  interdict.  He  adopted  it 
as  a  speedy  and  sure  remedy  in  cases  where  danger  was  threatened 
to  objects  which  public  policy  is  especially  interested  to  preserve 
uninjured,  such  as  public  roads  and  waters,  burial-grounds,  or 
sacred  places ;  and  though  interdicts  were  granted  where  the  quarrel 
was  entirely  between  private  parties,  it  was  originally,  perhaps,  only 
when  the  subject  of  dispute  was  such  as  to  render  a  breach  of  the 

Eublic  peace  the  probable  result,  unless  the  matter  was  set  at  rest 
y  the  summary  interposition  of  legal  authority.  If,  for  instance, 
it  was  a  possession  or  quasi-possession  that  was  disputed,  it  might 
be  feared  that  the  claimant  would  adopt  force  to  eject  the  actual 
occupier,  that  force  would  be  met  by  force,  and  the  public  peace  be 
broken  ;  and  the  limitation  of  the  time — one  year — within  which, 
as  we  shall  see  (paragr.  6  note),  interdicts  had  in  many  cases  to  be 
applied  for,  seems  to  connect  theacts  giving  rise  to  them  with  delicts. 
(PosTE,  Oai.  pp.  660, 651.)  This  pubUc  character  attaching  to  inter- 
dicts may  suggest  that  they  were  originally  given  to  protect  public, 
not  private,  interests.  Niebuhr  (Hist  Rom.  voL  ii.  149,  Eng.  Trana) 
and  Savigny  (Possess.  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ager  publictibs  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid  as 
the  interdict,  that  it  can  hardly  be  doubtea  that  the  early  use  of 
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interdicts  was  directed  to  meet  the  exigencies  of  this  particular 
case.  Anyhow,  as  the  civil  law  did  not  deal  with  possession  apart 
from  ownership,  a  remedy  became  necessary  when  the  praetors 
recognised  possession,  and,  after  the  praetorian  system  was  fully 
established,  a  character  of  settled  law  was  imposed  upon  the  mode 
of  giving  interdicts  by  the  praetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  under  particular  circumstancea 
Interdicts  were  given,  as  the  text  informs  us,  to  protect  not  only 
the  possession  of  corporeal  things,  but  the  quasi-possession  of 
servitudes.     (See  Bk.  ii.  Tit.  3.  4  note.) 

When  the  system  of  granting  interdicts  was  fully  formed,  an 
interdict  was  ordinarily  the  mere  prelude  to  an  action,  which 
was  tried  like  any  other  action,  and  the  process  was  not  more  sum- 
mar}"^  than  in  other  actions  (see  note  on  paragr.  8) ;  and  even 
before  the  introduction  of  the  system  of  extraordina/ria  judicia, 
interdicts  had  become,  probably,  less  frequently  used,  there  being 
a  tendency  to  go  direct  to  the  action  grounded  on  them,  and  to  do 
away  with  the  interdict  as  a  preliminary  step.  In  the  time  of 
Justinian  persons  who  under  the  praetorian  system  would  have 
applied  for  an  interdict,  brought  an  action.  (See  paragr.  8.)  In 
conducting  this  action,  the  ma^trate  would  be  greatly  guided  by 
the  old  law  relating  to  interdicts ;  but  otherwise  the  subject  of 
interdicts  was  one  with  which  the  law  of  the  Lower  Empire  had 
very  little  to  do. 

1.  Summa  autem  divisio  inter-  1.  The  principal  division  of  inter- 

dictorom  haec  est,  quod  aut  prohibi-  diets  is,  that  they  are  prohibitory,  re- 

toria  sunt  aut  restitutoria  aut  ex-  stitutory,  or  exhibitory.     Prohibitory 

hibitoricL     Prohibitoria  simt,  quibus  interdicts    are    those    by  which    the 

vetat  aliquid  fieri,  veluti  vim  sine  praetor  forbids  something  to  be  done, 

vitio  possidenti  vel  mortuum  infe-  as,  for  example,  to  use  force  against  a 

renti,  quo  ei  jus  erit  inferendi,  vel  person  in  lawful  possession,  or  against 

in  loco  sacro  tedificari,  vel  in  flumine  one  who  carries  a  dead  body  to  a  spot 

publico  ripave  ejus  aliquid  fieri,  quo  where  he  has  a  right  to  carry  it,  or  to 

pejus  navigetur.    Bestitutoria  sunt,  build  on  a  sacred  place,  or  to  do  anv- 

quibus  restitui  aliquid  jubet,  veluti  thing  in  a  public  river,  or  on  its  bank, 

bonorum    possessori    possessionem  which  may  impede  the    navigation, 

eorum,  qusB  quis  pro  herede  aut  pro  Bestitutory    interdicts   are   those   by 

possessore  possidet  ez  ea  hereditate,  which  the  praBtor  orders  something  to 

aut  cum  jubet  ei,  qui  vi  possessione  be  restored,  as,  for  instance,  when  he 

fundi  dejectus  sit,  restitui  posses-  orders  to  be  restored  to  the  bonorum 

sionem.     Exhibitoria  sunt,  per  quae  possessor  the  possession  of  the  goods 

jubet  exhiberi,  veluti  eum,  cujus  de  of  an  inheritance  possessed  by  another 

libertate  agitur,   aut  libertum,  cui  as  heir  or  as  possessor,  or  when  hh 

patronus  operas  indicere  velit,  aut  orders  the  possession  of  land  to  be 

parenti  liberos,  qui  in  potestate  ejus  restored  to  the  person  who  has  been 

sunt.     Sunt  tamen  qui  putant,  pro*  violently  expelled  from  the  possession 

Erie  interdicta  ea  vocari,  (}U8b  pro-  of  it.    Exhibitory  interdicts  are  those 

ibitoria  sunt,  quia  interdicere  est  by  which  the  praetor  orders  to  exhibit ; 

denuntiare  et  prohibere :  restitutoria  for    instance,  to  exhibit    the  person 

autem  et  exhibitoria  proprie  decreta  whose  freedom  is  being  questioned, 

vocari :  sed  tamen  optinuit,  onmia  or  the  freedman  to  whom  his  patron 

interdicta  appellari,  quia  inter  duos  wishes  to  notify  the  services  due  from 

dicuntur.  him,  or  to  exhibit  to  the  father  the 

children  in  his  power.    Some,  how- 
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ever,  think  that  the  term  interdict 
ought,  strictly  speaMng,  to  be  applied 
to  those  which  are  prombitory,  because 
interdicere  means  'to  dem>mioe,  to 
prohibit,'  while  those  that  are  reatitu- 
tory  or  exhibitory  ought  to  be  called 
decreta.  But  usage  has  applied  the 
word  interdict  to  iJl  alike,  as  they  are 
all  given  between  two  parties. 

Gai.  iv.  139, 140,  142 ;  D.  xliii  1. 1. 

The  formula  of  many  of  the  interdicts  most  ordinarily  in  use 
is  preserved  to  us  in  the  Digest.  It  would  take  up  too  much  space 
to  give  many  of  these  at  length.  One  or  two  examples  of  each 
kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  ^nerally  ended  with 
the  words  veto  or  vim  fieri  veto.  That  forbidding  nuisanoes  in 
public  ways  ran  thus : — 

In  via  puhlica  itinereve  publico  facere,  immittere  qv/id,  quo 
ea  via  idve  iter  deteriua  ait,  fiat,  veto,    (D,  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a  burial-ground  ran 
thus : — 

.  Quo  quave  illi  (the  person  protected)  inferre  invito  te  (the 
person  against  whom  the  mterdict  was  grantea)^'t(8  est,  quomintia 
illi  60  eave  mortuum  inferre  et  ibi  aepelire  liceat,  vim  fieri  veto. 
(D.  xi.  8.  1.  pr.)  Other  prohibitory  interdicts  may  be  found  re- 
lating to  sacred  places  (D.  xliii.  6.  1.  pr.),  tombs  (I),  xi.  8.  1.  5), 
navigation  (D.  xliii.  12.  1.  pr.). 

Kiestitutory  interdicts  ran,  for  example,  thus : — 

Quod  in  fiumine  publico  ripave  ejus  factv/m,  sive  quid  in 
flumen  ripamve  ejus  immissum  habes,  siobid  aliter  aquafiuit 
atque  utipriore  cestatefluxit,  restituas,    (D.  xliii.  13.  11.) 

Restituere  is  used  in  a  very  wide  sense,  as  it  includes  not  only, 
as  in  this  example,  putting  back  things  into  the  state  they  were 
before,  and  giving  back  possession,  but  giving  possession  to  a  per- 
son who  had  not  had  possession. 

Of  exhibitory  interdicts,  which  were  ordinarily  used  as  the 

!)reliminary  of  a  vindication,  we  may  take  as  a  specimen  that  de 
ibero  homine  exhibendo,  granted  to  make  any  one  who  had  a 
freeman  in  his  custody  produce  him,  and  thus  render  it  impos- 
sible that  he  should  be  illegally  retained  in  his  custody.  It  ran 
thus: — 

Quern  liberum  dolo  malo  retvaes,  exhibeas.  (D.  xliii  29. 1.  pr.) 

2.  Sequens  divisio  interdictorum  2.  The  second  division  of  interdicts 

heec  est,  quod  quaedam  adipiscendae  is,  that  they  are  given  some  to  acquire, 

possessionis  causa  comparata  sunt,  some  to  retain,  and  others  to  recover 

qusedam  retinendse,  queedam  recipe-  possession, 
rand  88. 

Gai.  iv.  143;  D.  xliii.  1 . 2.  3. 

As  interdicts  were  mainly  applied  to  questions  of  the  pos- 
sessory rights  of  private  persons,  those  interdicts  which  distinctly 
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referred  to  such  possession  are  here  classed  together.  But  they 
fall  under  the  heads  of  the  £rst  division.  Interdicts  retinend<B 
poasessionia  were  prohibitory;  interdicts  adipiacendce  or  re- 
ciperandce  poaaeasionis  were  restitutory. 

3.  AdipisoendiBpossesBioDiscaiisa  3.  To  acquire  possesBion  an  inter- 
interdictum  acoommodatnr  bonorom  diot  is  given  to  the  honortwi  possessory 
possessori,  quod  appellatur  'quorum  termed  Quorum  honorwn,  of  which  the 
oonorum,'  ejusque  vis  et  potestas  effect  is  to  compel  the  person  possess- 
hsBC  est,  ut,  quod  ex  his  bonis  quis-  ing,  as  heir  or  possessor,  any  of  the 
que,  quorum  possessio  alicui  data  est,  goods  of  which  tne  possession  is  given 
pro  herede  aut  pro  possessore  possL-  to  another,  to  make  restitution  to  that 
deat,  id  ei,  cui  bonorum  possessio  person  as  the  honorv/m  possessor.  A 
data  est,  restituere  debeat.  Pro  person  is  said  to  possess  as  heir,  who 
herede  autem  possidere  videtur,  qui  thinks  himself  to  be  heir,  and  as  pos- 
putat  se  heredem  esse :  pro  posses-  sessor,  who,  without  any  right,  and 
sore  is  possidet,  qui  nullo  jure  rem  knowing  that  it  does  not  belong  to 
hereditariam  vcd  etiam  totam  here-  him,  possesses  a  part  or  the  whole  of 
ditatem  sciens,  ad  se  non  pertinere,  an  inheritance.  It  is  said  of  this  in- 
possidet.  Ideo  autem  adipiscend»  terdict,  that  it  is  given  to  acquire  pos- 
possessionis  vocatur  interdictum,  session,  because  it  is  only  available 
quia  ei  tantum  utile  est,  qui  nunc  for  a  person  who  wishes  to  gain,  for 
primum  conatur  adipisci  rei  posses-  the  first  time,  possession  of  a  thing, 
sionem :  itaque  si  quis  adeptns  pos-  If,  then,  a  person  who  has  gained  pos- 
sessionem amiserit  eam,  hoc  inter-  session  loses  it,  he  cannot  avail  him- 
dictum  ei  inutile  est.  Interdictum  self  of  this  interdict.  There  is,  too, 
quoque,  quod  appellatur  Salvianum,  another  interdict  given  to  acquire  pos- 
adipiscendsB  possessionis  causa  com-  session,  viz.  the  interdictum  ScUvia- 
paratum  est  eoque  utitur  dominus  nwn,  to  which  an  owner  of  land  has 
fundi  de  rebus  coloni,  quas  is  pro  recourse  to  enforce  his  right  over  the 
mercedibua  fundi  pignori  futuras  things  belonging  to  the  farmer,  which 
pepigisset.  the  farmer  has  pledged  as  a  security 

for  his  rent. 

Gai.  iv.  144,  147. 

The  interdict  Qiborwrn  bonorv/m,  ran  thus : — 

Quorum  bonorum  ex  edicto  meo  Uli  poaaeaaio  data  eat,  quod 
de  hia  boniapro  herede  anitpropoaaeaaore  poaaidea.poaaidereave  ai 
nihil  uaucaptum  eaaet,  quodauidem  dolomalo  feciati  ut  deainerea 
poaaidere,  id  illi  reatituaa.  (I),  xliii  2. 1.  pr.)  Although  the  inter- 
dict was  onlv  given  when  the  bonorum  poaaeaaor  had  never  before 
had  possession,  yet  it  was  restitutory,  a  term  used  very  widely,  as 
has  been  observed  in  the  note  to  paragr.  1,  and  the  word  reatitvxia 
appears  in  its  terms.  Reatituas,  therefore,  must  be  used  as  mean- 
ing *  to  give  up,*  not  *  to  give  back '. 

The  use  of  this  interdict,  which  could  be  brought  only  with 
respect  to  the  inheritance  as  a  v/niveraitaa^  not  with  respect  to  the 
particular  things  composing  it  (D.  xliii.  2.  1.  1),  was  to  secure  the 
possession  to  those  whom  the  prsetor  treated  as  having  a  right  to 
the  inheritance,  but  who  had  not  a  right  recognised  by  the  civil 
law.  Not  being  heirs,  properly  so  caUed,  they  could  not  bring  a 
real  action  for  the  inheritance.  (See  Bk.  iii.  Tit.  9.  pr.)  It  will 
be  observed  from  the  formula  that  the  interdict  might  be  used 
against  the  person  possessing  2>ro  herede  or  pro  poaaeaaor e,  although 
the  time  oi  usucapion  had  run  in  his  favour,  and  a^vc^i*  ^\:^^ 
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a  person,  if,  having  possessed,  he  had,  through  dolus  nuUua  on 
his  part,  ceased  to  possess.  The  person  possessing  pro  poaaesaore, 
i.e.  without  any  allegation  of  title,  is  sometimes  spoken  of  as 
proedo,    (See  Tit.  6.  28  note.) 

We  must  not  confound  the  interdictum  Salvianwm  with  the 
actio  Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a  step  to 
that  action,  and  may  have  fallen  into  disuse  when  the  dctio 
Serviana  was  established  as  a  means  of  redress  for  the  creditor. 
The  interdictum  Salvianum  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a  rural  estate,  as  a  means  of 
getting  possession  of  the  goods  of  the  occupier  of  the  estate  which 
had  been  pledged  for  the  rent.  Probably  the  interdict  was  granted 
even  if  the  goods  had  passed  into  the  hands  of  a  third  party.  (D. 
xliii.  33. 1 ;  out  see  C.  viii.  9. 1.)  Qaius  mentions  two  other  inter- 
dicts coming  under  this  head,  one  given  to  bononim  emptores, 
and  one  to  sectores,  or  purchasers  of  public  goods  (iv.  145,  146). 

4.  Ketinendae  possessionis  causa  4.  To  retain  possession  there  are 
comparata  sunt  interdiota  '  uti  pos-  given  the  interdiets  uti  poMidettM  and 
sidetis '  et  *  utrubi,'  cum  ab  utraque  utrubi,  when  in  a  dispute  as  to  the 
parte  de  proprietate  alicujus  rei  con-  ownership  of  a  thing,  the  question  first 
troversia  sit  et  ante  quseritur,  uter  arises,  which  of  the  parties  ought  to 
ex   litigatoribus    possidere   et  uter  be  possessor  and  which  plaintiff.    For, 
petere  debeat.    Namque  nisi  ante  unless  it  is  first  determined  to  which 
exploratum    fuerit,    utrius     eorum  the  possession  belongs,  it  is  impossible 
possessio  sit,  non  potest  petitoria  to  shape  the  real  action,  as  law  and 
actio  insbitui,  quia  et  civilis  et  natu-  reason  both  require  that  one  party 
raJis  ratio  facit,  ut  alius  possideat,  should  possess,  and  the  otiier  bring 
aUus  a  possidente  petat.     Et  quia  his  claim  against  him.    And  as  it  is 
longe  commodius  est  possidere  po-  much  more  advantageous  to  possess 
tius  quam  petere,  ideo  plerumque  et  than  to  claim  the  thing,  there  is  gene- 
fere  semper  ingens  existit  contentio  rally  a  keen  dispute  as  to  the  possession 
de  ipsa   possessione.      Commodum  itseli    The   advantage  of  possession 
autem  possidendi  in  eo  est,  quod,  consists  in  this,  that  even  if  the  thing 
etiamsi  ejus  res  non  sit,  qui  possidet,  does  not  really  belong  to  the  possessor, 
si  modo  actor  non  potuerit  suam  esse  yet,  if  the  plaintiff  does   not  prove 
probare,  remanet  suo  loco  possessio :  himself  to  be  the  owner,  the  possessor 
propter  quam  causam,  cum  obscura  still  remains  in  possession,  and,  there- 
sint    utriusque   jura,  contra  petit*  fore,  when  the  rights  of  the  parties 
orem  judicari  solet.     Sed  interdicto  are  doubtful,  it  is  customary  to  decide 
quidem   'uti    possidetis'    de    fundi  against  the  claimant.    The  interdict 
vel  sedium  possessione  contenditur,  uti  2)OMt(26^t>  applies  to  the  possession 
^utrubi'  vero  interdicto  de  rerum  of  land  and  buildings,  the  interdict 
mobilium  possessione.     Quorum  vis  utrubi  to  that  of  moveables.     There 
et  potestas  plurimam  inter  se  diffe-  were    formerly  *  great    differences    in 
rentiam  apud  veteres  habebat :  nam  their  effects ;  for  in  the  interdict  uti 
*}iii  possidetis'  interdicto  is  vince-  possidetis  he  prevailed   who  was  in 
bat,  qui  interdicti  tempore  posside-  possession  at  the  time  of  the  interdict, 
bat,  si  modo  nee  vi  nee  clam  nee  provided   that  he  had  not  acquired 
precario  nanctus  f uerat  ab  £ulversario  possession  from  his  adversary  by  force 
possessionem,  etiamsi  alium  vi  ex-  or  clandestinely,  or  as  a  concession ; 
pulerat  aut  clam  abripuerat  alienam  but  it  made  no  difference  if  he  had 
possessionem  aut  precario  rogaverat  acquired  it    from  any  one    else,   by 
aliquem,   ut  sibi  possidere  liceret:  forcibly  expelling    him,    secretly  de- 
'  utrubi '  vero  interdicto  is  vincebat,  priving  him  of  possession,  or  obtaining 
qui  majore  parte  ejus  anni  nee  vi  from  him  possession  as  a  concession, 
nee  clam  nee  precario  ab  adversario  In  the  interdict  utrubi,  on  the  contrary, 
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possidebat.  Hodie  tamen  alitor  ob-  he  prevailed,  who  daring  the  greater 
servatur ;  nam  utriusque  interdioti  part  of  the  preceding  year  had  had  the 
potestas,  qaantum  ad  possessionem  possession  without  having  obtained  it 
pertinet,  exsequata  est,  ut  ille  vincat  as  against  his  adversary  by  force, 
et  in  re  soli  et  in  re  mobili,  qui  pos-  clandestinely,  or  as  a  concession.  At 
sessionem  neo  vi  nee  clam  nee  pre-  the  present  day,  it  is  different,  for  the 
cario  ab  adversario  litis  contesta-  two  interdicts  have  the  same  effect  as 
tionis  tempore  detinet.  regards  possession,  so  that,  whether 

the  thing  claimed  is  an  immoveable  or 
a  moveable,  he  prevails,  who,  at  the 
time  of  the  litis  contestation  is  in  pos- 
session, without  having  obtained  it  as 
against  his  adversary  by  force,  clan- 
destinely, or  as  a  concession. 

Gai.  iv  148-162 ;  D.  vi.  1.  24 ;  D.  xHii  17.  1 ;  D.  xliii.  31 ;  C.  iv.  19.  2. 

The  interdict  uti  poaaidetia  ran  thus : — 

Uti  eaa  cedea,  quibua  de  agitwr,  nee  vi,  nee  clam,  nee  preeario 
alter  ab  altero  poaaidetia,  quoTn/inua  ita  poaaideatia,  vim  fieri 
veto.    (D.  xliii.  17.  1.  pr.) 

It  was  granted  to  defend  the  possession  of  all  immoveables^ 
except  eloa^cB,  which  were  expressly  excepted  by  the  prsetor's  edict. 
The  word  cedea  in  the  text  of  the  interdict  is  only  an  example. 

By  possessing  preeario  is  meant  possessing  at  the  will  of 
another,  possession  having  been  requested  from  him.  (D.  xliii.  26. 
1.  pr.)  When  the  person  from  whom  the  possession  had  been 
extorted  wished  to  do  so,  he  could  always  resume  it ;  and  hence 
the  word  preea/riua  came  to  mean  uncertain.  Perhaps  the  ori^  of 
preea/ria  poaaeasio  was  the  interest  that  clients  had  in  a  portion  of 
the  a^er publicua^  which  their  patron  might  permit  them  to  use, 
and  which  they  were  bound  to  restore  immediately  if  their  patron 
demanded  it  back. 

The  words  alter  ah  altero  are  inserted,  because  it  would  be  no 
ground  for  disturbing  the  possession  that  had  been  obtained  vi, 
ela/m,  or  preeario,  umess  it  had  been  so  obtained  from  the  other 
litigant  party. 

It  was  necessary  that  application  should  be  made  for  this  inter- 
dict within  a  year  after  the  security  of  the  possession  had  been 
threatened.  (D.  xliii.  17.  1.  pr.)  It  did  not  signify  how  it  had 
been  threatened.  The  text  only  refers  to  the  case  of  an  action 
being  brought  to  dispute  it,  but  the  interdict  would  be  granted  in 
whatever  way  the  possession  had  been  attacked. 

The  interdict  utrubi  ran  thus : — 

Utrvhi  hie  homo  quo  de  a^itwr  majore  parte  huiuace  anni 
fuit,  quomimba  ia  eum  ducat,  vim  fieri  veto,    (D.  xUii.  31.  pr.) 

The  example  is  taken  from  the  case  of  the  disputed  possession 
of  a  slave,  but  the  interdict  applied  to  the  case  of  all  moveables. 
This  interdict  was  considered  one  retinendcepoaaeasionia,  although, 
before  Justinian  applied  the  same  rule  as  in  uti  poaaidetia,  as 
it  was  granted  to  the  person  who  had  possessed  during  the  greater 
part  of  the  preceding  year,  it  might  happen  that  it  was  granted  to 
a  person  who  had  not  the  possession  at  the  exact  time  it  was 
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granted,  but  who  had  possessed  the  thing  daring  more  months  in 
the  year  than  the  person  who  happened  to  be  in  possession  at  the 
end  of  the  year. 

5.  Possidere  autem  videtur  auis-  5.  A  peraon  is  considered  to  poB- 
que  non  solum,  si  ipse  possideat,  sess  not  only  when  he  himiiftif  pos- 
sed  et  si  ejus  nomine  aliquis  in  pos-  sesses,  bat  also  if  any  one  is  in 
sessione  sit,  licet  is  ejus  jiui  sub-  possession  in  his  name,  although  not  a 
jeotus  non  sit,  qualis  est  oolonus  et  person  in  his  i>ower,  as  the  tcmant  of 
inquilinuB :  per  eos  quoque,  apud  a  farm  or  buildinff.  He  may  also 
quos  deposuerit  quis  aut  quibus  possess  through  a  depositary  or  a  bor- 
commodaverit,  ipse  possidere  vide-  rower,  and  tms  it  is  that  is  meant  by 
tur :  et  hoo  est,  quod  dioitur,  reti-  saying  that  a  person  may  retain  pos- 
nere  possessionem  posse  aliquem  session  by  any  other  who  is  in  pos- 
per  quemlibet,  qui  ejus  nomine  sit  session  in  his  name.  Moreover,  it  is 
in  possessione.  Quin  etiam  animo  held  that  possession  may  be  retained 
quoque  retineri  possessionem  placet,  by  mere  intention  only,  thai  is,  that 
id  est  ut,  quamvis  neque  ipse  sit  although  a  person  is  not  in  possession 
in  possessione  neque  ejus  nomine  himself,  nor  is  any  one  else  in  his  name, 
alius,  tamen  si  non  relinquendsB  yet,  if  it  is  not  with  any  intention 
possessionis  animo,  sed  postea  re-  of  sLbandoning  the  thing,  but  with 
▼ersurus  inde  discesserit,  retinere  the  intention  of  returning  again  to  it, 
possessionem  videatur.  Adipisci  that  he  has  placed  himself  at  a  distance 
vero  possessionem  per  quos  aliquis  from  it,  he  is  considered  still  to  retain 
potest,  secundo  libro  exposuimus.  the  possession.  Through  whom  pos- 
Nec  ulla  dubitatio  est,  qtun  animo  session  may  be  acquired,  we  have 
solo  possessionem  adipisci  nemo  already  explained  in  tbe  Second  Book. 
potest.  But  it  most  certainly  can  never  be  ac- 
quired by  mere  intention  only. 

Gai.  iy.  153. 

In  the  introductory  note  to  Bk.  ii.  Tit  6.  pr.,  the  distinction 
has  been  pointed  out  between  dvilis  possession  that  is  possession 
bona  fide  and  ex  justa  causa,  which  could  be  tomsmuteid  by  usu- 
capion into  ownership,  and  natwralis  possessio,  which  again  is 
divided  into  possessio,  where,  although  there  is  not  possession  such 
as  will  ripen  by  usucapion,  there  is  still  possession  as  a  matter  of 
fact,  coupled  with  the  intention  of  treating  the  thing  as  if  the 
possessor  were  the  owner,  and  in  possessione  esse,  where  the  per- 
son has  the  detentio,  but  not  the  aniraus  possidendi.  Civilis 
possessio  and  naturalis  possessio  with  the  intention  of  ovmership 
were  protected  by  these  possessory  interdicts,  whereas  the  being 
merely  in  possession  was  not.  This  paragraph  points  out  (1)  that 
one  person  may  be  in  possession  while  another  is  the  possessor, 
and  that  the  first  is  not,  while  the  second  is,  entitled  to  the  inter- 
dicts ;  and  (2)  that  a  possessor  may  sometimes  possess  only  with 
the  animus  without  being  actually  on  the  spot  possessing.  An 
instance  given  by  Faulus  is  that  oi  a  man  who  possesses  a  moun- 
tain pasture,  and  leaves  it  when  the  season  for  its  use  is  over,  with 
the  intention  of  returning.  (Sent  v.  2.  1.)  But  the  mere  inten- 
tion to  possess  as  owner,  without  the  physical  fact  of  detention 
having  ever  taken  place,  was  of  no  avail. 

6.  Beciperandee  possessionis  causa  6.  To  recover  possession  an  inter- 
solet  interdici,  si  quis  ex  possessione    diet  is  given  in  case  any  one  has  been 
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fundi  vel  sdium  vi  dejeotus  fuerit :    expelled  by  violence  from  the  jposses- 
nam     ei     proponitur     inteidictum    sion  of  land  or  a  building.     He  has 
*  unde  yi/  per  quod  is,  qui  dejecit,    then  given  him  the  interdict  tmde  vi^ 
cogitur  ei  restituere  possessionem,    by  wUch  he  who  has  expelled  him  is 
licet  is  ab  eo,  qui  vi  dejecit,  vi  vel    forced  to  restore  to  him  the  posses- 
clam  vel  precario  possidebat.    Sed    sion,  although  the  person  to  whom  the 
ex  sacris  constitutionibus,  ut  supra    interdict  is  given  has  himself  taken  by 
diximus,  si  quis  rem  per  vim  oc-    force,  clandestinely,  or  as  a  concession, 
cupaverit,  si  quidem  in  bonis  ejus    the  possession  from  the  person  who 
est,  dominio  ejus  privatur,  si  aliena,    has  expelled  him.    But,  as  we  have 
post  ejus  restitutionem  etiam  SBsti-    said  above,  the  imperial  constitutions 
mationem  rei  dare  vim  passo  com-    provide  that  if  any  one  seizes  on  a 
pellitur.   Qui  autem  aliquem  de  pos-    thing  by  violence,  he  shall  lose  the 
sessione  per  vim  dejecerit,  tenetur    ownership  of  it,  if  it  is  a  part  of  his 
lege    Julia    de    vi  privata   aut  de    own  goods,  and  if  it  belongs  to  another, 
vi   publica:   sed  de  vi  privata,  si    he  shaU  not  only  restore  it,  but,  in 
sine  armis  vim  fecerit,  sin  autem    addition,  pay  to  the  person  who  has 
cum  armis  eum  de  possessione  ex-    sustained  the  injury  the  amount  at 
pulerit,  de  vi  publico      Armorum    which  the  thing  is  estimated.    More- 
autem  appellatione  non  solum  scuta    over,  a  person  who  has  expelled  by 
et  gladios  et  galeas  significari  in-    violence  another  from  his  possession, 
tellegimus,  sed  et  fostes  et  lapides.    is  liable  under  the  lex  Julia  de  vi  pub- 
lica seu  privata :  for  private  violence, 
if  his  violence  was  exercised  without 
the  use  of  eurms;  for  public  violence, 
if  the  expulsion  from  possession  was 
made  by  eurmed  force.   Under  the  term 
arms  are  included  not  only  shields, 
swords,  and  helmets,  but  dubs  and 
stones. 

Gai.  iv.  164,  165 ;  D.  xlviii.  7.  7  ;  D.  1.  16.  41  ;  G.  viii.  4.  7. 

The  interdict  uTide  vi  ran  thus : — 

Unde  tu  iUwm  m  dejedati,  aut  fa/milia  tua  dejecit^  de  eo, 
quceque  iUe  tunc  ibi  habuit,  tantumimodo  intra  annwm,  post 
annum  de  eo  quod  ad  ewm  qwi  vi  dejecit  pervenerit,  judicium 
daho,    (D.  xliii.  16.  1.  pr.) 

Formerly  a  distinction  was  made  in  granting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordinary 
violence  {via  quotidiana),  the  interdict  was  only  granted  if  the 
possession  had  not  been  obtained  vi^  clam,  or  precario,  with  re- 
spect to  the  adversary  (Qai.  iv.  154),  and  could  only  be  obtained 
within  a  year ;  but  if  vis  a/rmata  had  been  employed,  the  interdict 
was  granted  in  all  cases.  (Cic.  Epist.  xv.  16.)  This  difference 
had  ceased  long  before  the  time  of  Justinian,  and  apparently 
before  the  time  when  the  interdict  assumed  the  i^pe  in  which  we 
now  find  it  in  the  Digest,  by  which,  as  will  be  seen,  possession  was 
given,  within  a  year,  of  the  thing  as  it  then  was ;  after  a  year,  only 
of  the  thing  as  it  came  into  the  hands  of  the  dispossessor. 

The  interdict  unde  vi  only  applied  to  immoveables  (D.  xliii. 
16.  1.  6);  but  the  constitution  of  Valentinian,  Theodosius,  and 
Arcadius,  A.D.  389,  referred  to  in  the  text  (and  in  Tit  2.  1),  pro- 
tected moveables  as  well  as  immoveables.    (C.  viii.  4.  7.) 

The  lex  Julia  de  vi  is  treated  of  in  Tit.  18.  8. 

Possession  could  be  recovered  by  uti  posaidetis  and  tt^ruM  b& 
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well  as  by  unde  vi,  and  it  was  by  utndn  that,  previously  to  the 
constitution  above  mentioned,  possession  of  /noveables  was  re- 
covered. But  the  interdict  unde  vi  was  in  some  respects  more 
advantageous  than  uti  poasidetia,  (1)  It  gave  a  remedy  against 
the  dispossessor,  even  ii  he  was  no  longer  m  possession  (D.  xliii. 
16.  1.  42) ;  (2)  it  gave,  if  brought  within  a  year,  ihefructus  from 
the  time  of  the  ejectment,  not  as  uti  possuietia  merely  from  the 
commencement  of  proceedings  (D.  xliii.  16.  1.  40) ;  and  (3)  it  was 
not,  if  the  via  had  been  armata,  or  after  the  distinction  between 
the  characters  of  the  violence  employed  had  been  done  away, 
barred  by  the  vices  of  the  possession  of  the  applicant  for  the 
interdict;  (4)  it  applied  not  only  to  immoveabies,  but  to  any 
moveables  thereon.     (D.  xliiL  16.  1.  6.) 

There  were  other  interdicts  under  the  head  of  reciperandc^ 
poaaeaaionia — thatde  precarioand  thsideclandeatinapoaaeaaior^ 
(D.  xliii  26.  2.  pr. ;  D.  x.  3.  7.  5) ;  but  little  is  known  of  them. 

7.  Tertia  divisio  interdictormn  7.  The  third  division  of  interdicte 
hseo  est,  quod  aut  simplicia  sunt  aut  is,  that  they  are  either  simple  or 
duplicia.  Simplicia  sunt,  in  quibus  double.  Those  are  simple  in  which 
alter  actor,  alter  reus  est :  qualia  one  person  is  plamtifT  and  the  other 
sunt  omnia  restitutoria  aut  exhibi-  defendant,  as  is  the  case  in  all  that 
toria  :  namque  actor  est,  ^ui  desi-  are  restitutory  or  ezhibitory.  For  he 
derat  aut  exhiberi  aut  restitui,  reus  is  the  plaintiff  who  wishes  that  a  thing 
is,  a  quo  desideratur,  ut  restituat  shaU  be  exhibited  or  restored,  and  he 
aut  euiibeat.  Prohibitoriorum  au-  is  defendant  against  whom  the  claim 
tern  interdictorum  alia  simplicia  is  made.  But  of  prohibitory  interdicts 
sunt,  alia  duplicick.  Simplicia  sunt,  some  are  simple,  some  double :  simple^ 
veluti  cum  prohibet  preetor  in  loco  as,  for  instance,  when  the  praetor  for- 
sacro  vel  in  flumine  pubHco  ripave  bids  anything  to  be  done  in  a  sacred 
ejus  sJiquid  fieri  (nam  actor  est,  qui  place,  or  in  a  public  river,  or  on  its 
desiderat,  ne  quid  fiat,  reus,  qui  banks  ;  for  he  is  plaintiff  who  wishes 
aUquid  facere  conatur) :  duplicia  that  the  thing  should  not  be  done,  and 
sunt  veluti  '  uti  possidetis  *  mter-  he  is  defendant  who  wishes  to  do  it : 
dictum  et  "  utrubi '.  Ideo  autem  double,  as  in  the  case  of  the  interdicts 
duphcia  vooantur,  quia  par  utrius-  uti  possidetis  and  utrubi;  and  these 
que  htigatoris  in  his  condicio  est  nee  interdicts  are  called  double,  because  in 
quisquam  praecipue  reus  vel  actor  them  the  possession  of  each  party  is 
intellegitiur,  sed  unusquisque  tsan  equal,  for  neither  can  be  said  to  be 
rei  quam  aotoris  partem  sustinet.  properly  plaintiff  or   defendant,   but 

each  is  at  once  plaintiff  and  defendant. 
Gai.  iv.  156-160. 

Duplicia  aunt,  veluti  uti  poaaidetia  interdictum  et  utrubi. 
These  interdicts  here  and  in  Gains  (Gai.  iv.  160)  are,  seemingly^* 
only  adduced  as  examples,  but  we  know  of  no  others  having  th^ 
same   character.     Compare    the    actions   familice   erciacundce, 
communi  dividundOfAudfiniv/m  regundorum(see  Introd.  sec.  103). 

8.  De  ordine  et  veteri  exitu  in-  8.  Of  the  process  and  effect  of  in- 
terdictorum Bupervacuum  est  hodie  terdicts  in  former  times  it  would  be 
dicere  :  nam  quotiens  extra  ordinem  now  superfluous  to  speak.  For  when- 
jus  dicitur,  qualia  sunt  hodie  omnia  ever  the  jurisdiction  is  extraordinary, 
jndicia,  non  est  necesse  reddi  inter-  as  is  the  case  now  in  all  actions,  there 
dictum,  sed  perinde  judicatur  sine  is  no  necessity  for  an  interdict;   for 
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interdictis,  atque  si  utilis  actio  ex    judgment  is  given  without  interdicts, 
causa  interdioti  reddita  fuisset.  exactly  as  if  a  utilis  actio  had  been 

given  in  pursuance  of  an  interdict. 

C.  viii.  1.  3. 

From  the  Institutes  of  Gaius  (iv.  161  et  aeq,)  we  gather  a 
general  notion  of  the  manner  in  which  the  proceedings  on  an  inter- 
dict were  conducted.  But  the  text  of  Gaius  is,  in  this  part,  very 
imperfect  and  difficult  to  understand,  and  as  the  whole  process  was 
obsolete  in  the  time  of  Justinian,  a  very  short  sketch  of  the  pro- 
ceedings must  suffice  here. 

The  parties  were  made  to  appear  in  jure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action  was 
to  be  brought.  The  prsetor  heard  the  statement  of  the  party  who 
made  the  application,  and  if  the  adversary  confessed  the  truth  of 
the  statement,  the  praetor  announced  his  decree  at  once,  and  had 
it  executed,  if  necessary,  by  the  strong  arm  of  the  law  (manu 
militari,  D.  vi.  1.  68).  If  the  defendant  asserted  that  he  had  not 
done  wrong,  the  prsBtor  gave  an  action  based  upon  the  interdict,  to 
ascertain  whether  the  facts  were  as  the  plaintiff,  in  applying  for 
the  interdict,  alleged ;  that  is,  the  intentio  of  the  formula  was  the 
language  of  the  interdict  put  as  a  hypothetical  case.  The  interdict 
would  run, — Hoc  vel  illud  te  facere  veto :  the  intentio,  Si  hoc  vel 
illudA,A,fecerit  {condemvKiy  &c.).  The  parties  bound  themselves 
by  a  spovmo  and  restipulatio  in  a  penal  sum,  which  the  defendant 
was  to  pay  if  he  was  in  the  wrong,  and  to  receive  if  he  was  not. 
But  this  practice,  which  was  always  adopted  when  the  interdict  was 
prohibitory,  was  probably  gradually  abandoned  when  the  interdict 
was  restitutory  or  exhibitory  ;  and  in  these  cases,  in  order  to  com- 
pel the  actual  performance  of  the  act  ordered  by  the  praetor,  an 
action  was  given  with  a  formula  arbitraria,  so  that  the  judex 
might  issue  a  preparatory  order  to  the  defendant,  and,  if  it  was 
not  complied  with,  might  make  him  pay  the  amount  of  all  damage 
sustained  (quanti  ea  res  erit),  or  would  compel  him,  at  least  at  the 
date  when  Ulpian  wrote  (D.  vi.  1.  68),  to  restore  the  thing  if  in 
his  possession.    As  to  actionee  a/rbitrarice  see  note  on  Tit.  6.  31. 


Tit.  XVI.     DE  PCENA  TEMERE  LITIGANTIUM. 

Nuncadmonendisumus,magnam  We  may  here  observe,  that  the 

curam  egisse  eos,  qui  jura  sustine-  authors  and  preservers  of  our  law  have 
bant,  ne  facile  homines  ad  litigandum  always  sought  most  anxiously  to  hinder 
procederent :  quod  et  nobis  studio  men  from  engaging  too  reddessly  in 
est.  Idque  eo  mazime  fieri  potest,  law-suits,  and  it  is  what  we  ourselves 
quod  temeritas  tarn  agentium  quam  desire  also.  And  the  best  method  of 
eorum,  oum  quibus  agitur,  modo  succeeding  in  it  is,  to  repress  the  rash- 
pecuniaria  posna,  modo  jurisjurandi  ness  alike  of  plaintifb  and  of  defend- 
religione,  modo  metu  infamise  coer-  ants,  sometimes  by  a  pecimiary  penalty, 
cetui.  sometimes  by  the  sacred  tie  ot  an  oath« 

sometimes  by  the  fear  of  infamy. 
Gai.  iv.  1T4. 
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In  the  days  of  Qaius,  the  means  of  punishing  persons  who 
recklessly  brought  or  defended  a  suit  were  more  numeroua  The 
plaintiff  was  restrained  from  recklessly  bringing  an  action  not 
only  by  being  condemned  in  damages  and  costs,  but  (1)  by  an 
action  of  calumny — that  is,  the  defendant  oould  bring  against  a 
plaintiff  who  haa  sued  him  dishonestly  an  action  by  which  the 
defendant  could  recover  one-tenth  of  what  the  plaintiff  had 
claimed,  if  by  action,  and  one-fourth  of  what  he  had  claimed,  if 
by  interdict  (Qai.  iv.  176) ;  (2)  by  what  was  termed  the  *  con- 
trary action  '  the  unsuccessful  plaintiff,  although  he  had  honestly 
brought  his  action,  was  made  to  pay  a  tenth  or  a  fifth  of  what  he 
claimed,  but  then  it  was  only  failing  in  a  few  special  actions,  such 
as  that  injuriarv/rrif  that  exposed  Mm  to  this  risk  (Qai.  iv.  177) ; 
(3)  by  oath,  i.e.  by  the  defendant  calling  on  him  to  swear  to  his 
bona  fides f  but  if  the  defendant  did  this,  he  could  not  afterwards 
bring  an  action  of  calumny,  or  the  contrary  action  (Qai.  vi,  179) ; 
and  (4)  by  restipulatio,  ie.  by  bein^  called  on  to  wager  a  sum  to 
be  lost  if  he  failed,  which  was  allowed  in  certain  actions ;  this  mode 
of  proceeding  excluded  the  three  others  previously  mentioned. 
(Qai.  iv.  180,  181.) 

In  the  law  as  described  by  Qaius,  the  defendant  was  restrained 
from  recklessly  defending  an  action  (1)  bv  the  spotmo,  or  wager 
that  he  had  done  all  he  was  bound  to  do,  allowed  m  certain  actions 
(the  aponaio  and  reatipulatio  made  up  the  wager  of  the  parties) 
(Qai.  iv.  171) ;  (2)  in  certain  actions,  as,  for  ine^^ance,  for  deposit 
iu  case  of  necessity,  the  penalty  was  double  in  case  of  denial  (Tit 
6.  17),  and  all  actions  with  a  penalty  are  looked  on  by  Qaius  as 
restraining  the  defendant  (iv.  171)  ;  (3)  if  the  case  was  one  where 
no  restraint  operated  under  these  first  two  heads,  the  defendant 
was  obliged  to  take  an  oath  of  bona  fides  (Qai.  iv.  172);  (4)  cer- 
tain actions  carried  infamy  with  them  against  the  persons  con- 
demned.    (Qai.  iv.  182.) 

1.  Ecce  enim  jusjuraudom  omni-  1.  And  first,  under  our  constitu- 

bus,    qui    conveniuntur,  ex    nostra  tion,   an  oath  is  administered  to  all 

constitutione   defertur:    nam    reus  defendants.       For    the    defendant    is 

non  aliter  suis  allegationibus  utitur,  not  admitted  to  state  his  defenoe  until 

nisi  prius  juraverit,  quod  putans,  se  he  has  sworn  that  it  is  from  a  persua- 

bona  instantia  uti,  ad  contradicen-  sion  of  the  goodness  of  his  own  cause 

dum  pervenit.     At  adversus  infiti-  that  he  resists  the  demand  of    the 

antes   ex    quibusdam  causis    dupli  plaintiff.    In  certain  cases  where  the 

actio  constituitur,  veluti  si  damni  defendant  denies    liability  an  action 

iniuriffi  aut  legatorum  locis  venera-  for    double   the    value    is  given ;  for 

bilibus    relictorum    nomine    agitur.  instance,    in    the    case    of    wrongful 

Statim  autem  ab  initio,  pluris  quam  damage,   or  of  legacies  left  to  holy 

simpli  est  actio  veluti  furti  manifesti  places.    The  action  is  from  the  very 

quaarupli,  nee  manifesti  dupli :  nam  beginning  for  more  than  the  single 

ex  his  causis  et  aliis  quibusdam,  sive  value  in  such  cases  as  the  action  furti 

quis  neget  sive  f ateatur,  pluris  quam  manifesti^  where  it  is  for  the  quadruple 

simpli  est  actio.    Item  actoris  quo-  value,  and  that  furti  nee  manifesti^ 

que  calumnia  coercetur :  nam  etiam  where  it  is  for  the  double.    In  then 

actor  pro   calumnia  jurare  cogitur  cases  and  in  some  others,  whether  the 

ex  nostra  constitutione.     Utriusque  defendant  denies  or  oonfes8e8,the action 
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etiam  partis  advocati  jusjurandum  is  for  more  than  the  single  value.  The 
subeunt,  quod  aha  nostra  consti-  litig^ousness  of  the  plaintiff  is  also  re* 
tutione  comprehensnm  est.  Hseo  strained,  for  he  is  obliged  by  our  con- 
autem  omnia  pro  veteris  caJumnisB  stitution  to  take  the  oath  de  calumnia. 
actione  introducta  sunt,  ^ubb  in  de-  The  advocates  also  of  each  party  take 
suetudinem  abiit,  quia  m  partem  an  oath  prescribed  by  another  of  our 
decimam  litis  aotorem  mmtabat,  constitutions.  All  uiese  formalities 
quod  nusquam  factum  esse  inveni-  have  been  introduced  to  replace  the 
mus  :  sed  pro  his  introductum  est  et    old  action  calwrnniXy  which  is  fallen 

ErsBfatum  jusjurandum  et  ut  im{>ro-  into  disuse,  for  it  subjected  the  plain- 
us  litigator  etiam  damnum  et  im-  tiff  to  a  fine  of  the  tenth  of  the  v^ue 
pensas  litis  inferre  adversario  suo  of  the  thing  in  dispute ;  but  we  have 
cogatur.  never  known  this    penaltv  enforced. 

In  its  stead,  there  has,  m  the  first 

Elace,  been  introduced  the  oath  we 
ave  just  mentioned ;  and,  in  the  next 
place,  a  person  who  brings  a  ground- 
less action  is  made  to  reimburse  his 
advers€ury  for  all  losses  and  expenses 
he  has  been  put  to. 

Gal  iv.  173;  C.  ii.  69.  2;  C.  iii.  1.  13.  6;  C.  iu.  1.  14.  L 

For  the  terms  of  these  oaths  see  C.  ii.  59.  2 ;  C.  iii.  1.  14.  1. 

2.  Ex  quibusdam  judiciis  dam-  2.  In  certain  actions  the  person 

nati  ignominiosi  fiunt,  veluti  furti,  condenmed  becomes  infamous,  as  in 
vi  bonorum  raptorum,  injuriamm,  theactions/urti,  vt&onorumrop^orum, 
de  dolo,  item  tutel»,  mandati,  ir^v/riarwn,  de  dolo  ;  as  also  in  the  ac- 
depositi  directis,  non  contrariis,  tionBtuteUBfmandatiydepo8iti,it^eot, 
actionibus,  item  pro  socio,  qu»  ab  but  not  if  contrary ;  and  also  in  the 
utraque  parte  directa  est,  et  ob  id  action  pro  Bocio^  which  is  direct,  by 
qmlibet  ex  sociis  eo  judicio  dam-  whichever  of  the  contracting  parties 
natus  ignominia  notatur.  Sed  furti  it  may  be  brought,  and  in  which  in- 
quidem  aut  vi  bonorum  raptorum  f  amy  is  attached  to  whichever  of  these 
aut  injuriarum  aut  de  dolo  non  parties  may  be  condemned.  But  in 
solum  damnati  notantur  ignominia,  the  actions/uW»,  vi  bonorum  raptorum^ 
sed  etiam  pacti :  et  reote ;  plurimum  injwriarv/m,  and  de  dolo,  it  is  not  only 
enim  interest,  utrum  ex  delicto  those  condenmed  that  are  branded 
aliquis  an  ex  contractu  debitor  sit.    with  infamy,  but  also  those  who  have 

made  a  compromise  with  their  op- 
ponents ;  and  rightly,  for  there  is  a 
ffreat  difference  between  being  debtor 
By  a  delict,  and  by  a  contract. 

Gai.  iv.  182;  D.  iii.  2.  7. 

Directis  non  contrariis.  The  reason  is  given  by  Ulpian: 
In  contra/nis  non  de  perfidia  agitur  sed  de  calculo,  qm  fere 
judicio  solet  dirimi.  (D.  iii.  2.  6.  7.)  Contrarioe  actiones  were 
such  as  those  brought  against  the  pupil,  the  mandator,  or  deposi- 
tor by  the  tutor,  mandatary,  or  depositary.  There  could  be 
no  reason  why  infamy  should  attach  to  a  pupil  who  did  not 
know  the  amount  of  the  claims  of  the  tutor,  or  to  a  depositor, 
who  did  not  know  the  amount  of  the  expenses  to  which  the  de- 
positary had  been  put. 

The  consequences  of  infamy  were  to  prevent  the  guilty  person 
from  being  a  witness,  receiving  any  public  honours,  or  bringing  a 
public  prosecution.     We  have  also  seen  (Tit.  13. 11)  that^  ^r^vvavsa. 
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to  the  legislation  of  Justinian,  a  person  declared  infamous  oould 
not  appear  as  procurator  in  the  cause  of  another. 


8.  Omnium  autem  aotionum  in- 
stituendarum  principiom  ab  ea  parte 
ecUcti  profioiscitur,  qua  prsetor  edi- 
cit  de  in  jus  vocando :  utique  enim 
in  primis  adversarius  in  jus  vooan- 
dus  est,  id  est  ad  eum  vocandus  est, 
qui  jus  dicturus  sit.  Qua  parte 
praBtor  parentibus  et  patronis,  item 
uberis  parentibusque  patronorum  et 
patronafum  hunc  prestat  honorem, 
ut  non  aliter  liceat  iiberis  libertisque 
eos  in  jus  vocare,  quam  si  id  ab  ipso 
praetore  postulaverint  et  impetra- 
verint :  et  si  quis  aliter  vocaverit,  in 
eum  poenam  solidorum  quinqua- 
ginta  constituii 


8.  In  bringing  any  aotion,  the  first 
thing  is,  to  complv  with  that  part  of 
the  edict  in  which  the  prstor  treats 
of  the  voccUio  in  jus.  For  the  defend- 
ant must  always  be  sununoned  in  jus, 
Le.  before  the  magistrate  who  has 
to  pronounce  the  law.  In  this  part  of 
the  edict  the  pnetor  shows  such  re- 
spect towards  ascendants,  patrons,  said 
even  towards  the  ascendants  and  chil- 
dren of  patrons  and  patronesses,  that 
children  and  freedmen  cannot  simunon 
them  in  jus,  unless  they  have  first  ob- 
tained permission  from  the  prsetor; 
and  he  subjects  persons  who  summon 
them  without  having  obtained  the 
prstor's  permission,  to  a  penalty  of 
fifty  solidi. 

Gal  iv.  183;  D.  ii.  4.  1;  D.  ii.  4.  4.  1;  D.  ii.  4.  24. 

The  earliest  method  of  vocatio  in  jus  was  to  seize  on  the 
defendant,  and  drag  him  before  a  magistrate.  Afterwards  the 
seizing  became  symbolical,  and  the  plaintiff  caUed  some  one  to 
witness  that  the  defendant  had  been  seized,  but  would  not  come. 
(See  Introd.  sec.  93.) 


Tit.  XVII.    DE  OFFICIO  JUDICIS. 

Superest,   ut    de    officio  judicis  It  remains  to  treat  of  the  office  of 

dispiciamus.    Et  quidem  in  primis  the  judge.     His  first  care  ought  to  be, 

illud    observare    debet    judex,    ne  never  to  judge  otherwise  than  accord- 

aliter   judicet,    quam    legibus    aut  ing  to  the  laws,  the  constitutions,  or 

constitutionibus   aut   moribus  pro-  customary  usage, 
ditum  est. 

D.  V.  1.  40.  1 ;  D.  xlviii.  10.  1.  3. 

Judex  qui  contra  aacras  principum  ccmstitutiones,  contrave 
jus  publicum  quod  apud  se  recitatum  est,  pronundat,  in  iv^su- 
lam  deportatur.     (Paul.  Sent  v.  25.  4.) 

If  the  judge  gave  a  sentence  manifestly  wrong,  or  if  the  sum 
was  fixed  in  the  condemnation  by  the  praetor,  and  the  judge  con- 
demned the  defendant  in  a  different  sum  (Gai.  iv.  52),  the  sen- 
tence was  treated  as  void  without  any  appeal  being  necessary.  If 
the  judge  was  mistaken,  as,  for  instance,  in  the  mode  in  which 
he  regarded  some  fact,  an  appeal  was  allowed,  notice  of  which  had 
to  be  given  within  two  days  (prolonged  to  ten  days  by  Justinian 
in  Nov.  23.  1)  after  the  sentence,  or  three  days  if  a  procurator, 
and  not  the  party  himself,  had  conducted  the  suit.  Tnere  seems 
to  have  been  no  system  of  appeals  under  the  Republic,  further 
than  that  one  magistrate  of  equal  or  higher  standmg  could  veto 
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the  acts  of  another.  Under  the  Empire  the  emperor  was  the 
supreme  judge  of  appeal,  the  technical  term  for  an  appeal  to  him 
being  relatio.  But  Hadrian  made  the  decisions  on  appeal  of  the 
Senate  final  (D.  xlix.  2.  1.  2),  and  Constantine  made  those  of  the 
praetorian  prsBfect  (C.  vii.  62.  19).  The  prajfect  of  the  city  and 
the  prsesides  of  provinces  sat  as  intermediate  judges  of  appeal  for 
Rome  and  the  provinces  respectively  (C.  vii.  62.  17  and  32). 
(See  Hunter,  885-889.) 

1.  Ideo  si  noxali  judicio  addiotiis  1.  Consequently,  if  appointed  to  try 
est,  observare  debet,  ut,  si  condem-  a  noxal  action,  he  must  observe,  if  he 
nandus  videbitur  dominus,  ita  de-  thinks  the  master  ought  to  be  con- 
beat  condemnare  :  *•  Publium  Mse-  demned,  that  the  proper  form  or  con- 
vium  Lucio  Titio  decem  aureis  con-  demnation  is  as  follows :  '  I  condemn 
demno  aut  nozam  dedere  \  Publius  Msevius  to  pay  ten  aurei  to 

Lucius  Titius,  or  to  abandon  the  cause 
of  the  injury '. 

D.  xlii  1.  6.  1. 

2.  Et  si  in  rem  actum  sit,  sive  2.  In  a  real  action,  if  he  determines 
contra  petitorem  judicavit,  absol-  against  the  claimant,  he  ought  to  ab- 
vere  debet  possessorem,  sive  contra  solve  the  possessor ;  if  against  the 
possessorem,  jubere  eum  debet,  ut  possessor,  he  ought  to  order  the  pos- 
rem  ipsam  restituat  cum  fructibus.  sessor  to  give  up  the  thing  itself  to- 
Sed  si  in  prsesenti  neget  se  possessor  gether  with  the  fruits.  But  if  the 
restitaere  posse  et  sine  frustratione  possessor  states  that  it  is  out  of  his 
videbitur  tempus  restituendi  causa  power  to  give  up  the  thing  at  once, 
petere,  indulgendum  est  ei,  ut  tamen  and  his  request  for  delay  seems  hon- 
de  litis  sestimatione  caveat  cum  estly  made,  some  indulgence  should 
fidejussore,  si  intra  tempus,  quod  ei  be  accorded  him ;  but  he  must  first 
datum  est,  non  restituisset.  Et  si  furnish  a  fidejussor  to  give  security 
hereditas  petita  sit,  eadem  circa  to  the  amount  of  the  value  of  the 
fructus  interveniunt,  qute  diximus  thing  in  dispute,  in  case  he  should 
intervenire  in  singularum  rerum  pe-  not  restore  it  within  the  time  allowed 
titione.  Illorum  autem  fructuum,  him.  If  an  inheritance  is  claimed, 
quos  culpa  sua  possessor  non  per-  the  rules  with  regard  to  the  fruits  are 
ceperit,  in  utraque  actione  eadem  the  same  as  those  we  have  laid  down 
ratio  psene  habetur,  si  prsedo  fuerit.  in  the  case  of  particular  things.  Of 
Si  vero  bona  fide  possessor  fuerit,  the  fruits  not  gathered  by  the  fault  of 
non  habetur  ratio  consumptorum  the  possessor,  account  is  taken  almost 
neque  non  perceptorum :  post  in-  in  the  same  way  in  both  actions,  when 
choatam  autem  petitionem  etiam  the  possession  is  mala  fide.  The  bona 
illorum  ratio  habetur  qui  culpa  pos-  fide  possessor  has  not  to  account  for 
sessoris  percepti  non  sunt  vel  per-  fruits,  whether  consumed  or  not 
cepti  consumpti  sunt.  gathered.    But  from  the  time  when 

the  claim  is  made,  the  possessor  has 
to  account  for  all  fruits  not  gathered 
through  his  fault,  or  gathered  and  con- 
sumed. 

D.  vi.  1.  17.  1 ;  D.  vi.  1.  35.  1 ;  D.  vi,  1.  62.  1 ;  C.  iii.  32.  22. 

What  the  words  eadem  ratio  pcene  habetur  refer  to  is  not  easy 
to  say.  There  do  not  seem  to  be  any  passages  in  the  Digest  which 
flatisfactorily  indicate  any  difference  between  the  responsibilities  of 
the  mala  fide  possessor  for  fruits,  according  as  the  action  was  in 
rem,  or  was  a  petitio  hereditatia. 

Justinian  here  says  that  the  position  of  a  bona  fide  ^aaesacvt 
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was  the  same  in  the  case  of  an  inheritance  and  of  a  particular  ob* 
ject ;  for  that  in  neither  case  was  he  answerable  for  fruits  gathered 
and  consumed.  But  this  was  not  the  case  after  a  aenatuacansultum, 
made  in  the  time  of  Hadrian  (D.  v.  3.  20.  6),  which  made  the 
bona  fide  possessor  of  an  inheritance  answerable  for  all  that  he  had 

nited  by  (D.  v.  3.  28) ;  and  he  was  therefore  answerable  for  the 
ts  he  had  consumed.  Perhaps  the  text  may  be  based  on  some 
passage  in  the  writings  of  a  jurist,  who  ¥nx)te  before  the  senattis^ 
consultum  was  made. 

3.  Si  ad  exhibendum  aotmn  fue-  3.  In  the  action  od  exhibendum 
rit,  non  Bufficit,  si  exhibeat  rem  is,  it  is  not  sufficient  that  the  defendant 
cum  quo  actum  est,  sed  opus  est,  ut  exhibits  the  thing,  but  he  must  also 
etiam  causam  rei  debeat  exhibere,  exhibit  his  title  to  the  thing,  that  is, 
id  est  ut  earn  causam  habeat  actor,  he  must  give  the  claimant  the  same 
quam  habiturus  esset,  si,  cum  pri-  title  as  he  would  have  had,  if  the  thing 
mum  ad  exhibendum  egisset,  exhi-  had  been  exhibited  immediately  on  the 
bita  res  fuisset:  ideoque  si  inter  demand  beinff  made.  If,  therefore, 
moras  usucapta  sit  res  a  possessore,  during  the  d^y,  the  possessor  com- 
nihilo  minus  condemnabitur.  Free-  pletes  the  usucapion  of  the  thing,  he 
terea  fructuum  medii  temporis,  id  will  still  be  condemned.  The  judge 
est  ejus,  quod  post  acceptum  ad  ought  also  to  make  him  account  for 
exhibendum  judicium  ante  rem  the  fruits  of  the  intermediate  time,  that 
iudicatam  intercessit,  rationem  ha-  is,  of  the  time  elapsed  between  the 
here  debet  judex.  Quod  si  neget  is,  granting  the  action  wd  exhibendutn  and 
cum  quo  ad  exhibendum  actum  est,  the  sentence.  If  the  defendant  in  this 
in  prsBsenti  exhibere  se  posse  et  tem-  action  states  that  it  is  out  of  his  power 
pus  exhibendi  causa  petat  idque  sine  to  make  the  exhibition  immedmtely, 
frustratione  postulare  videatur,  dari  and  asks  for  time,  and  his  request  for 
ei  debet,  ut  tamen  caveat,  se  resti-  delay  seems  honestly  made,  he  should 
tuturum :  quod  si  neque  statim  jussu  have  time  given  him,  but  he  must  first 
judicis  rem  exhibeat  neque  postea  give  security  that  he  will  sive  the  thing 
exhibiturum  se  caveat,  oondemnan-  up.  But  if  he  neither  exhibits  the  thing 
dus  est  in  id,  quod  actoris  intererat  at  once,  upon  the  order  of  the  judge, 
ab  initio  rem  exhibitam  esse.  nor    gives  security  for   exhibiting  it 

afterwards,  he  must  be  condemned  in 
an  amount  equivalent  to  the  interest 
of  the  claimant  in  having  it  exhibited 
immediately. 

D.  X.  4.  9.  5,  6 ;  D.  x.  4.  12.  4,  5. 

4.  Si  familisB  erciscundsB  judicio  4.  In  the  action  familim  erciscun" 
actum  sit,  singulas  res  singulis  here-  das,  he  ought  to  adjudge  each  object 
dibus  adjudicare  debet  et,  si  in  alte-  to  each  heir  separately,  and  if  any 
rius  persona  prsBgravare  videatur  one  heir  has  more  than  his  share  ad- 
adjudicatio,  debet  hunc  invicem  co-  judged  him,  the  judge  ought,  as  we 
heredi  certa  pecunia,  sicut  jam  die-  nave  said  above,  to  condemn  him  to 
turn  est,  oondemnare.  Eo  quoque  pay  his  coheir  a  fixed  sum  as  an 
nomine  ooheredi  quisque  suo  con-  equivalent.  So,  too,  an  heir  ought  to 
demnandus  est,  quod  solus  fructus  be  condemned  to  make  compensation 
hereditarii  fundi  percepit  aut  rem  to  his  coheirs,  who  has  alone  enjoyed 
hereditariam  oorrupit  aut  consump-  the  fruits  of  the  land  of  the  inheritance, 
sit.  Quae  quidem  similiter  inter  or  has  damaged  or  consumed  anything 
plures  quoque  quam  duos  coheredes  forming  part  of  the  inheritance.  Ana 
subsequuntur.  these  rules  apply,  whether  the  coheira 

are  two  or  more. 

D.  X.  2.  51.  1 ;  D.  X.  2.  62.  2. 
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As  to  the  office  of  the  judge  in  the  three  actions  noticed  in  this 
and  the  two  succeeding  paragraphs,  see  Introd.  sec.  103. 

5.  Eadem  interveniont  et  si  oom-  5.  It  is  the  same  in  the  aotion  com- 
muni  dividundo  de  plaribus  rebus  muni  dividundo  for  the  division  of  a 
actum  fucrit.  Quod  si  de  una  re,  number  of  things.  If  there  is  only  one 
veluti  de  fundo,  si  quidem  iste  fun-  object  to  be  divided,  for  instance,  a 
duB  commode  regionibus  divisionem  piece  of  land,  the  judge  ought,  if  the 
recipiat,  partes  ejus  singulis  adjudi-  land  easily  scdmits  of  division,  to  ad- 
care  debet  et,  si  unius  pars  prsegra-  judge  their  respective  shares  to  the 
vare  videbitur,  is  invicem  certa  several  co-proprietors.  And  if  one  of 
peeunia  alteii  condemnandus  est:  them  receives  too  large  a  share,  the 
quod  si  commode  dividi  non  possit,  judge  ought  to  order  him  to  pay  a  stun 
vel  homo  forte  aut  mulus  erit,  de  quo  of  money  as  compensation  to  the  other, 
actum  sit,  uni  totus  adjudicandus  If  the  thing  is  one  that  cannot  be  ad- 
est  et  is  alteri  certa  peeunia  condem-  vantageously  divided,  as,  for  instance, 
nandus.  a  slave  or  mule,  then  the  whole  must 

be  adjudged  to  one,  and  he  must  be 
condemned  to  pay  a  fixed  sum  as  com- 
pensation to  the  other. 

D.  X.  2.  55 ;  C.  iiL  37.  3. 

6.  Si  finium  regundorom  actum  6.  In  the  aotion  yimum  re^undorum 
fuerit,  dispicere  aebet  judex,  an  the  judge  ought  to  examme  if  the 
necessaria  sit  adjudicatio.  Queesane  adjudication  is  necessary,  and  it  is 
uno  casu  necessaria  est,  si  eviden-  so  only  in  one  case,  viz.  if  it  would 
tioribus  finibus  distingui  agros  com-  be  advantageous  that  the  boundaries 
modius  sit,  quam  olim  fuissent  dis-  should  be  more  clearly  marked  than 
tincti ;  nam  tunc  necesse  est  ex  before.  In  that  case  it  becomes 
alterius  agro  partem  aliquam  alte-  necessary  to  adjudge  to  one  party  a 
riuB  agri  domino  adjudicari :  quo  portion  of  the  field  of  the  other,  and 
casu  conveniens  est,  ut  is  alteri  consequently  the  person  to  whom  it 
certa  peeunia  debeat  condemnarL  is  adjudged  ought  to  be  condenmed  to 
Eo  quoque  nomine  danmandus  est  pay  a  fixed  sum  as  compensation  to 
quisque  hoc  judido,  quod  forte  the  other.  In  this  aotion  he  ought 
circa  fines  malitiose  aliquid  com-  also  to  be  condemned  who  has  fraudu- 
misit,  verbi  gratia  quia  lapides  lently  interfered  with  the  boundaries, 
finales  furatus  est  aut  arbores  as,  for  instance,  by  secretly  carrying 
fincJes  cecidit.  GontumacisB  quoque  off  the  boundary  stones,  or  cutting 
nomine  quisque  eo  judicio  condem-  down  the  trees  that  mark  the  limit.  A 
natur,  veluti  si  quis  jubente  judice  person  may  be  also  condenmed  by  this 
metiri  agros  passus  non  fuent.  same  action  for  contumacy,  who,  in 

defiance  of  the  order  of  the  judge, 
opposes  the  measurement  of  the  fields. 

D.  X.  1,  2. 1 ;  D.  X.  1.  3 ;  D.  x.  1.  4.  3,  4. 

7.  Quod  autem  istis  judiciis  ali-  7.  In  these  actions,  anything  ad- 
cul  adjudicatum  sit,  id  statim  ejus  judged  becomes  at  once  the  property 
fit,  cui  adjudicatum  est.                       of  tne  person  to  whom  it  is  adjudged. 


Trr.  XVm.    DE  PUBLICIS  JUDICHS. 

Publics  judicia    neque   per  ac-  Public  prosecutions  are  not  intro- 

tiones  ordinantur  nee  omnino  quid-  duced  by  actions,  and  bear  no  resem- 

quamnsimile  habent  ceteris  judiciis,  blance  to  the  other  legal  remedies  of 

de  quibus  locuti  sumus,  magnaque  which  we  have  been  speaking.    There 
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diversitas  est  eorom  et  in  institaen-    is  a  great  dififerenoe  between  them 
dis  et  in  exercendis.  both  in  the  mode  in  which  they  are 

begun  and  in  that  in  which  ihey  are 

carried  on. 

The  subject  of  public  prosecutions  is  foreign  to  a  treatise  which, 
like  the  Institutes,  professes  to  treat  only  of  private  law.  It  is  not 
noticed  at  all  in  the  Institutes  of  Gains,  and  is  treated  in  a  very 
cursory  manner  in  this  Title.  For  the  comprehension  of  this  Title, 
it  will  be  sufficient  to  observe  that,  in  the  later  times  of  the  Re- 
public and  in  the  first  years  of  the  Empire,  a  series  of  laws  was 
made,  fixing  the  penalty  to  be  attached  to  particular  crimes,  and 
prescribing  the  procedure  to  be  employed  m  the  trial  Many  of 
these  laws  are  briefly  referred  to  in  this  Title ;  and  it  was  the  trials 
conducted  under  their  provisions  that  alone  received  the  name  of 
publicajudicia.  Under  the  Empire,  most  of  the  crimesnot  coming 
under  these  special  laws,  and  especially  those  provided  against  by 
a  senatusconsultwm  or  constitution,  were  judged  by  the  pwetor  or 
proefectus  v/rhi  in  a  more  summary  method.  ThBJndici'wni  was 
then  said  to  be  not  pvhlicv/m,  but  extra  ordinem ;  and  gradually 
the  method  of  procedure  prescribed  by  the  law  for  the  different 
publica  judicia  fell  into  desuetude,  and  nothing  was  retained  of 
the  special  laws  but  the  penalty  they  fixed  (D.  xlviii.  1. 8),the  pro- 
cedure being  the  same  as  in  the  judicia  extra^ordinoHa.  (See 
Introduction,  sec.  112.) 

1.  Publica  autem  dicta  sunt,  quod  L  They  are  called  pubUc,  because 

cuivis  ex  populo   exsecutio  eorom    generally  any  citizen    may  institute 
plerumque  datur.  them. 

D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of  bringing 
a  criminal  accusation ;  for  instance,  women,  unless  the  injury  com- 
plained of  was  done  to  themselves  or  their  near  relations,  persons 
below  the  age  of  puberty,  persons  made  infamous  by  a  judicial  sen- 
tence, and  persons  so  poor  as  not  to  possess  fifty  aurei,  (D.  xlviii. 
2.  1,  8  and  10.)  But,  generally  speaking,  it  was  the  right  of  any 
one  to  make  a  criminal  charge,  although  he  might  be  totally  uncon- 
nected by  any  ties  with  the  person  who  suffered  from  the  crime. 


2.  Publicorum  judiciorum  qu©- 
dam  capitalia  sunt,  qusedam  non 
capitalia.  Capitalia  dicimus,  quee 
ultimo  supplicio  adficiunt  vel  aquse 
et  ignis  interdictione  vel  deporta- 
tione  vel  metallo :  cetera  si  qua 
infamiam  irrogant  cum  damiio  pe- 
cuniario,  hsec  publica  quidem  sunt, 
non  tamen  capitalia. 


2.  Some  public  prosecutions  are 
capital,  some  are  not.  We  term  capi- 
tal those  which  involve  the  extreme 
punishment  of  the  law,  or  the  inter- 
diction from  fire  and  water,  or  depor- 
tation, or  the  mines.  Those  which 
carry  with  them  infamy  and  a  pecu- 
niary penalty  £u:e  public,  but  not 
capital. 


D.  xlviii.  1.  2. 

3.   PubUca  autem    judicia  sunt  3.   Public   prosecutions  are  insti- 

hoec.      Lex  Julia  majestatis,    quee  tuted  under  the  following  laws.     The 

in  608,  qui  contra  imperatorem  vel  lex  Julia  majestatis,  which  subjects  to 

rem  publicam  aliquid  moHti   sunt,  its  severe  provisions  all  who  attempt 
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suum    vigorem    extendit.      Cujus  anything  against  the  em^ror  or  State, 

pcena  animse  amissionem  sustinet  et  The  penalty  it  inflicts  is  the  loss  of 

memoria  rei  et  post  mortem  dam-  life,  and  the  memory  of  the  guilty  is 

natm*.  condenmed  even  after  his  death. 

D.  xlviii.  4.  11. 

The  lex  Julia  majestatia  was  passed  in  the  time  of  Julius 
Caesar.     (D.  xliii.  4.) 

Aliquid  moliti  aunt.  The  design,  without  any  overt  act,  was 
enough  to  sustain  the  charge.     (C.  xi.  8.  5.) 

Et  post  mortem.     (See  Bk.  iii.  Tit.  1.  5.) 

4.  Item  lex  Julia  de  adulteriis  4.  Also  the  kx  Julia  de  adulteriis, 
coercendis,  qus  non  solimi  temera-  which  punishes  with  death  not  only 
tores  alienarum  nnptianun  gladio  those  who  £u:e  guilty  of  adultery,  hut 
punit,  sed  etiam  eos,  qui  cum  mas-  those  also  who  give  themselves  up  to 
culis  infandam  Uhidinem  exercere  works  of  lewdness  with  their  own  sex. 
audent.  Sed  eadem  lege  Julia  etiam  The  same  law  also  punishes  the  seduc- 
stupri  ilagitium  punitur,  cum  quis  tion  without  violence  of  a  virgin,  or  of 
sine  vi  vel  virginem  vel  viduam  a  widow  of  honest  character.*  The 
honeste  viventem  stupraverit.  Foe-  penalty  upon  offenders  of  honourable 
nojocL  autem  eadem  lex  irrogat  pecca-  condition  is  the  confiscation  of  half 
toribus,  si  honesti  sunt,  publica-  their  fortune,  upon  those  of  low  con- 
tionem  partis  dimidisB  bonorum,  si  dition,  corporal  punishment  and  rele- 
humiles,  corporis  coercitionem  cum  gation. 

relegatione. 

D.  xlviii.  5.  34. 

The  lex  Julia  de  adulteriis  belongs  to  the  time  of  Augustus, 
about  B.C.  17. 

Gladio  punit.  The  lex  Julia  only  punished  the  guilty  with 
confiscation  of  a  portion  of  their  property  and  relegation.  (Paul. 
Sent.  ii.  26. 14.)  Constantine  affixed  the  graver  penalty.  (C  ix. 
9.  31.) 

5.  Item  lex  Cornelia  de  sicariis,  5.  Also  the  Ux  Cornelia  de  sicariis 
quaB  homicidas  ultore  ferro  perse-  which  strikes  with  the  sword  of  ven- 
quitur  vel  eos,  qui  hominis  occidendi  geance  murderers  and  those  who  for  the 
causa  cum  telo  ambulant.  Telum  purpose  of  killing  a  man  go  armed  with 
autem,  ut  Gains  noster  in  interpre-  a  telum.  By  telum,  according  to  the  in- 
tatione  legis  duodecim  tabularum  terpretation  given  by  our  Gains  in  his 
scriptum  reUquit,  vulgo  quidem  id  conmientaries  on  the  Twelve  Tables,  is 
appellatur,  quod  ab  arou  mittitur.  ordinarilv  meant  anything  that  is  shot 
sed  et  omne  significatur,  quod  manu  from  a  bow,  but  it  equally  signifies 
cujusdam  mittitur :  sequitur  ergo,  anything  sent  from  the  hand.  Thus, 
ut  et  lapis  et  ligniun  et  ferrum  hoc  a  stone,  a  piece  of  wood,  or  of  iron,  is 
nomine  contineatur.  Dictumque  included  in  the  meaning  of  the  term, 
ab  eo,  quod  in  longinquum  mittitur,  for  it  merely  impUes  something  im- 
a  Grseca  voce  figuratum,  air6  rov  pelled  to  a  distance,  being  derived 
T7;XoG  :  et  banc  significationem  inve-  from  the  Greek  word  tt)\ov.  And  the 
nire  possumus  et  in  Greco  nomine  :  corresponding  word  in  Greek  has  the 
nam  quod  nos  telum  appellamus,  ilh  same  signification,  for  what  we  call 
(i(\os  appellant  ott^  tov  ^dWiaBai.  telum  they  call  /3Aor,  from  /SdXXco-^at, 
Admonet  nos  Xenophon  ;  nam  ita  as  we  may  learn  from  Xenophon,  who 
scripsit:  koI  ra  /SAi;  Sfiov  tffiiptTo^  says,*  they  collected  the  weapons  OA17) 
\6yxaiy  To^fv^aroy  a'<f>epd6vai,  nXuaroi  — spears,  arrows,  slings,  and  a  great 
d€  Koi  \l3oi.  Sicarii  autem  appel-  quantity  of  stones  '.  Assassins  are 
lantur  a  sica,  quod  significat  ferreum  called  Hca^i  from  sica^  an  icoiv  Vs^^. 
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cultrum.  Eadem  le^e  et  venefici  By  the  same  law,  poisoners  are 
capita  damnantur,  qm  artibus  odi-  capitally  condemned  who  by  hateful 
oBis,  tarn  venenis  quam  susnrris  arts  use  poisons  or  magic  channs  to 
magicis  homines  occideruntvel  mala  kill  men,  or  publicly  sell  hurtful 
medicamenta  publice  vendiderunt.       drugs. 

D.  xlviii.  8.  L  pr.  and  1 ;  D.  L  16.  233.  2. 

Lex  Cornelia  de  sicariia,  passed  during  the  dictatorship  of 
Sylla,  B.C.  81. 

6.  Alia  deinde  lex  asperrimmn  6.  Another  law,  the  lex  Pompeia  de 
crimen  nova  poena  persequitur,  quee  pa/rricidiis,  inflicts  on  the  most  horrible 
Pompeia  de  parricidiis  vocatur.  of  crimes  a  strange  punishment.  It 
Qua  cavetur,  ut,  si  quis  parentis  proyides,  that  any  one  who  has  hastened 
aut  filii  aut  omnino  adfectionis  ejus,  the  death  of  a  parent  or  child,  or  of 
qu8B  nuncupatione  parricidii  con-  any  other  relation  whose  murder  is 
tinetur,  fata  properaverit,  sive  clam  legally  termed  parricide,  whether  he 
sive  palam  id  ausus  fuerit,  nee  non  acts  openly  or  secretly,  and  whoever 
is,  cujus  dolo  malo  id  factum  est,  instigates  or  is  an  accomplice  in  the 
vel  conscius  criminis  existit,  licet  commission  of  the  crime,  although  a 
extraneus  sit,  poena  parricidii  pimia-  stranger,  shall  undergo  the  penalty  of 
tur  et  neque  gladio  neque  ignibus  parricide.  He  will  be  punished,  not 
neque  ulli  alU  sollemni  poenee  sub-  by  the  sword,  nor  by  fire,  nor  by  any 
jugetur,  sed  insutus  culeo  cum  cane  ordinary  mode  of  punishment,  but  he 
et  gfiJlo  gallinaceo  et  vipera  et  simia  is  to  be  sewed  up  in  a  sack  wiUi  a  dog, 
et  inter  ejus  ferales  angustias  com-  a  cook,  a  viper,  and  an  ape,  and  en- 
prehensus,  secundum  quod  regionis  closed  in  this  horrible  prison  he  is  to 
qualitas  tulerit,  vel  in  vicinum  mare  be,  according  to  the  nature  of  the 
vel  in  anmem  projiciatur,  ut  omni  place,  thrown  into  the  sea,  or  into  a 
elementorum  usu  vivus  carere  inci-  river,  that  even  in  his  lifetime  he  may 
piat,  et  ei  caelum  superstiti,  terra  begin  to  be  deprived  of  the  use  of  the 
mortuo  auferatur.  Si  quis  autem  elements,  and  that  the  air  may  be  de- 
alias  cognatione  vel  adfinitate  con-  nied  to  him  while  he  lives,  and  the 
junctas  personas  necaverit,  poenam  earth  when  he  dies.  He  who  kills 
legis  Comelise  de  sicariis  sustinebit.  persons  allied  to  him  by  cognation 

or  alliance,  other  than  those  we  have 
mentioned,  shall  xmdergo  the  penalty 
of  the  lex  Cornelia  de  tiicariis. 
D.  xlviiL  9. 1,  9 ;  C.  ix.  17. 

Lex  Pompeia  de  parricidiis ^  passed  in  the  consulship  of  Pom- 
peius,  B.C.  52.  The  punishment  mentioned  in  the  text  is  borrowed 
from  the  legislation  of  the  Twelve  Tables.  The  lex  Povipeia, 
under  the  term  parricidiurriy  embraced  the  murder  of  any  ascend- 
ant, of  a  brother  or  sister,  of  a  husband  or  wife,  of  consobriniy  of 
a  step-father,  step-mother,  father-in-law,  mother-in-law,  &c,  of 
a  patron,  and  of  a  child  if  killed  by  the  mother  or  grandfather, 
but  not  if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there  was 
no  river  at  hand,  the  oflender  was  torn  to  pieces  by  wild  beasts. 
(D.  xlviii.  9.  9.  pr.) 

7.  Also  the  lex  Cornelia  de  falsis^ 
otherwise  called  testamehtariay  pun- 
ishes ejiy  one  who  shall  have  written, 
sealed,  read,  or  substituted  a  ffiJse  tes- 
tament, or  any  other  instrument,  or 
shall  have  msde,  cut,  or  impressed  a 
false  seal,  knowingly  and  maliciously. 
The  penalty  is,  upon  a  slave,  the  ex- 


7.  Item  lex  Cornelia  de  falsis, 
quse  etiam  testamentaria  vocatur, 
poenam  irrogat  ei,  qui  testamentum 
vel  aliud  instrumentumf  alsum  scrip- 
serit.  signaverit,  recitaverit,  sub- 
jecerit,  quive  signum  adulterinum 
fecerit.  sculpserit,  expresserit  sciens 
dolo  malo.     Ejusque  legis  poena  in 
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seryoBultimumBapplioitun  est,  quod  treme  punishment  of  the  law,  as  i» 
et  in  lege  de  sicariis  et  venefiois  ser-  pronounced  hy  the  lex  ComeHa  upon 
vatur,  in  liberos  vero  deportatio.  assassins  and   poisoners ;    that  upon. 

freemen  is  deportation. 

D.  xlviii.  10.  1.  4, 13 ;  D.  xlviii.  10.  16. 1. 

Lex  Cornelia  defalais^  or  Cornelia  testamentaria,  was  passed 
under  the  dictatorship  of  Sylla,  B.C.  81. 

8.  Item  lex  Julia  de  vi  publica  8.  Also  the  lex  Julia  de  vi  publica 
seu  privata  adversus  eos  ezoritur,  seu  privata  punishes  tiiose  who  are 
qui  vim  vel  armatam  vel  sine  armis  guilt^  of  violence,  whether  with  armed 
commiserint.  Sed  si  quidem  armata  force  or  without.  For  violence  with 
vis  arguatur,  deportatio  ei  ex  lege  armed  force  the  penaltv  inflicted  by 
Julia  de  vi  publica  irrogatur :  si  the  lex  Julia  de  vtpubltca  is  deporta- 
vero  sine  armis,  in  tertiam  partem  tion.  For  violence  without  arms,  it 
bonorum  publicatio  imponitur.  Sin  is  the  confiscation  of  a  third  of  the 
autem  per  vim  raptus  virginis  vel  offender's  property.  But  in  case  of 
viduee  vel  sanctimonialis,  velatsB  vel  the  rape  of  a  vir^^in,  a  widow,  a  per- 
alise,  fuerit  perpetratuB,  tunc  et  pec-  son  devoted  to  rehgion,  whether  wear- 
oatores  et  ei,  qui  opem  flagitio  de-  ing  the  veil  or  not,  both  the  ravishera 
derunt,  capite  puniuntur  secundum  and  all  who  have  aided  in  the  com- 
nostrffi  constitutionis  definitionem,  mission  of  the  crime  are  punished 
ex  qua  hssc  apertius  possibile  est  capitally,  according  to  the  provisions 
scire.  of  our  constitution,  in  which  may  be 

found  fuller  information  on  this  head. 

D.  xlviii.  6. 10.  2 ;  C.  ix.  13. 1. 

Lex  Julia  de  vi,  passed  in  the  time  of  Julius  Csosar  or  Augustus,, 
but  its  exact  date  is  not  known. 

9.  Lex  Julia  peculatus  eos  punit,  9.  Also  the  lex  Julia  peculatui  pun- 
qui  pecuniam  vet  rem  publicam  vel  ishes  those  who  have  stolen  public 
sacram  vel  reli^osam  furati  fuerint.  mone^  or  property,  or  anything  sacred 
Sed  si  quidem  ipsi  indices  tempore  or  rehgious.  Magistrates,  who,  during 
administrationis  publicas  pecunias  the  time  of  their  administration,  have 
subtraxerunt,  capital!  ammadver-  stolen  the  public  money,  are  punishable 
sione  puniuntur,  et  non  solum  hi,  capitally,  as  also  are  all  who  aid  them 
sed  ctiam  qui  ministerium  eis  ad  in  their  robbery,  or  who  knowingly 
hoc  adhibuerunt  vel  qui  subtracta  receive  their  plunder  from  them.  Other 
ab  his  scientes  susceperunt :  alii  persons  who  offend  against  this  law 
vero,  qui  in  banc  legem  inciderint,  are  subject  to  the  penalty  of  deporta- 
poensB  deportationis  subjugantur.  tion. 

D.  xlviii.  13.  1,  3 ;  0.  ix.  28. 

Lex  Julia  peculatus.  The  exact  date  of  this  law  is  also  un* 
known.  It  probably  belongs  to  the  same  epoch  as  the  lex  Julia 
de  vi, 

10.  Est  et  inter  publica  judicia  10.  There  is  also  among  the  laws 
lex  Fabia  de  plagiariis,  qusB  inter-  giving  rise  to  public  prosecutions  the 
dum  capitis  poenam  ex  saoris  con-  Tex  Fabia  de  plagiariis,  which  inflicts, 
stitutionibus  irrogat,  interdimi  levi-  in  certain  cases,  capital  punishmeni 
orem.  according  to  the  constituUons,  some- 
times a  Ughter  punishment. 

C.  ix.  20.  7. 

Cicero  refers  to  this  law  {pro  Rabirio,  3),  but  nothing  1XLQc^^& 
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known  of  it.  A  plagiarius  was  one  who  knowingly  kept  in 
irons,  or  confined,  sold,  gave,  or  bought  a  citizen  (whether  free- 
bom  or  a  freedman)  or  the  slave  of  another. 

11.  Sunt  prseterea  publica  judi-  11.  The  following  laws  also  pertain 

cia  lex  Julia  ambitus  et  lex  Julia  re*  to  public  prosecations  :  the  lex  Julia 

petimdarum  et  lex  Julia  de  annona  ambitus,  me  lex  Julia  repetunda/rum, 

et  lex    Julia  de  residuis,  quae    de  the  lex  Julia  de  annona^  and  the  lex 

certis  capitulis  loquuntur  et  animse  Julia  de  residuis.    These  laws  apply 

quidem  amissionem  non    irrogant,  to  certain  special  cases,  and  do  not 

aliis  autem  poenis  eos  subjiciun^  qui  carry  with  them  the  punishment  of 

prsecepta  eanmi  neglexerint.  deaui,  but  lesser  punishments,  against 

offenders. 

D.  xlviiL  11 ;  D.  xlviii.  13.  2.  and  4.  3,  4, 6 ;  D.  xlviu.  12.  2  ; 

D.  xlviii.  14. 

Lex  Julia  ambittis,  made  in  the  time  of  Augustus,  to  repress 
illegal  methods  of  seeking  offices.     (D.  xlviii.  14.) 

Lex  Julia  repetundarmn,  made  in  the  time  of  Julius  Caesar, 
to  punish  magistrates  or  judges  for  receiving  bribea  (D.  xlviii 
11.) 

Lex  Julia  de  annona,  made  to  repress  combinations  for  height- 
ening the  price  of  provisions.     (D.  xlviii.  12.) 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an  in- 
complete account  of,  or  misappropriated,  public  moneys  committed 
to  their  charge.     (1).  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the  time 
of  Julius  Caesar  or  of  Augustus. 


12.  Sed  de  publicis  judiciis  hsec 
exposuimus,  ut  vobis  possibile  sit 
summo  digito  et  quasi  per  indicem 
ea  tetigisse.  Alioquin  dili^entior 
eorimi  scientia  vobis  ex  latioribus 
digestorum  sive  pandectarum  libris 
Deo  propitio  adventura  est. 


12.  This  notice  of  public  prosecu- 
tions has  only  been  meant  to  give  you 
the  merest  sketch  that  might  serve  you 
as  a  guide  to  studying  them.  You 
may,  with  the  blessing  of  God,  gain  a 
more  complete  knowledge  of  them 
from  the  fuller  account  given  in  the 
Digest  or  Pandects. 


SUMMARY. 
BOOK  L 

BOURCBS  OF  LAW. 

Private  Law  :  its  Sources. — The  Institutes  treat  of  private  law> 
ju8  privatum,  the  law  that  has  to  do  with  individuals^  as  distinguished 
iroTCL  jtLB  publicum,  that  which  regards  the  Roman  Empire  and  regulates 
religious  worship  and  civil  administration.  (Tit.  1.  4,  note.)  The 
sources  of  private  law  are  natural  law,  the  law  of  nations,  and  the 
civil  law.  (A.)  The  two  first  are,  in  the  system  of  Gains,  identical. 
That  law  which  right  reason  commands,  jw  natvrale,  is  also  that  law 
which  is  found  to  be  common  to  the  legal  systems  of  different  nations. 
Justinian  sometimes  adopts  this  method  of  speaking,  and  sometimes 
borrows  passages  in  which  the  jus  natwrale  has  a  larger  sense,  is  thus 
distinguished  from  the  jus  gentium,  and  is  extended  to  the  rules  which 
instinct  makes  animals  obey.  (Tit.  2.  pr.,  note.)  (B.)  The  civil  law 
is  the  special  law  of  the  Romans,  and  is  derived  from  the  following 
sources : — 

Sou/rces  of  the  Jus  Civile, — 1.  Laws  (leges)  passed  by  the  coniitia 
curiata  or  centwriata,  2.  Flebiscita,  which  by  the  lex  Hortensia 
bound  the  whole  people.  (Tit  2.  4.)  3.  SenatuscoTutdta,  which,  espe- 
cially after  the  beginning  of  the  Empire,  had  the  force  of  laws.  (5.)  * 

4.  The  imperial  constitutions,  which,  by  virtue  of  the  lex  regia 
or  law  passed  by  the  comitia  curiata  conferring  the  imperium,  had  the 
force  of  law,  and  which  were  of  three  kinds :  (a)  epistolce,  mandata, 
rescripta,  announcements  of  the  imperial  will  to  different  authorities ; 
(b)  dea-eta,  judicial  decisions  of  the  Emperor ;  (o)  edicta,  enactments.  (6.) 

5.  The  edicts  of  the  preetors  {jus  honorarium),  who  announced  at 
the  beginning  of  their  year  of  office  the  rules  they  would  follow  in 
what  was  termed  the  edictwm  perpetv/u/m,  which  ran  on  from  year  to 
year  under  successive  prastors,  with  such  additions  and  changes  as 
each  might  think  necessary,  and  which  assumed  a  final  shape  in  the 
time  of  Hadrian.  The  curule  aediles  also  issued  edicts,  which  were 
part  of  the  jus  honorarium,  (7.)  6.  The  responsa  prudentium,  who 
were  first  called  on  officially  by  Augustus  to  give  their  opinions,  and 

*  When  a  number  is  plflkced  between  brackets,  as  here  (5),  it  sho^^  t^  ^V&s^ 
paragraph  of  the  Title  last  mentioned  reference  \&  txiqA^. 
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whose  decisions,  when  those  who  gave  them  agreed,  were  inveBted  b 
Hadrian  with  the  force  of  law.  Special  authority  was  given  by  Thee 
dosius  II.  to  the  writings  of  the  five  great  jurists,  and,  in  oase  of  the 
disagreement,  to  the  writings  of  Papinian.  (8.)  7.  Custom,  too, 
one  of  the  sources  of  private  law,  for  customs  are  like  laws,  Ugtfm  im 
iantur.  Laws  might  be  abrogated  by  desuetude  (11),  but  particuli 
-customs  could  not  prevail  against  general  law.  (9.) 

LAW   RELATING  TO   PERSONS. 

Private  law  relates  to  persons,  to  things  (including  obligations 
and  actions.  The  law  relating  to  persons  is  first  treated  under  tl 
three  heads  of  status,  that  is,  the  legal  capacity  of  persons,  viz.  liberta 
civitast  and  familia  ;  and  as  l%bert<u  comes  first,  the  first  division  ( 
persons  noticed  is  that  into  persons  who  are  not  free,  i.e.  slaves,  an 
those  who  are  freed,  libertintf  or  free  by  birth,  ingenui. 

Slaves. — Slavery,  contrary  to  the  law  of  nature,  but  recognise 
by  the  law  of  nations,  is  based  on  the  fact  that  those  who  were  orig 
nally  treated  as  slaves  had  been  preserved  from  death  when  defeatc 
and  captured  in  war.  But  all  slaves  are  not  captured  in  war :  ho 
then  do  these  others  become  slaves  ?  1 .  By  birth,  for  the  children  < 
a  female  slave  always  follow  her  condition ;  and,  2,  slavery  is  inflictc 
as  a  punishment  on  persons  bom  free,  as  upon  a  free  person  who,  1 
share  the  price,  colludes  with  a  fictitious  vendor  who  sells  him  as 
slave,  and  on  others  guilty  of  great  crimes,  tervi  pcenoB.  (Tit.  3 
Opposed  to  slaves  are  those  who  are  bom  free,  bom  in  matrimony,  o 
if  not,  of  a  woman  who  at  any  time  after  conception  was  free.  (Tit.  4 
Lastly,  there  is  an  intermediate  class,  those  bom  slaves,  but  made  fn 
{libertxni)y  and  their  position  depended  on  the  mode  and  circumstance 
of  the  manumission. 

Manumission. — If  manumission  was  made  in  any  one  of  the  thn 
modes  known  to  the  old  law,  censu^  vi/ndicta,  or  teatamento,  it  was  sai 
to  be  legitima;  the  slave  became  by  manumission  a  Roman  citizc 
until  the  time  of  Augustus,  when,  by  the  lex  jElia  Sentia,  anothf 
condition  was  imposed,  and  it  was  necessary  that,  unless  the  mam 
mission  was  made  vindicta,  the  emancipated  slave  should  be  thirt 
years  old  and  the  manumittor  twenty  (Tit.  6.  4) ;  unless  some  goc 
•cause  (5)  for  dispensing  with  this  rule  was  shown  to  the  counciL  Tk 
requirement  of  age  in  the  testator,  in  the  case  of  manumission  b 
testament,  was  first  reduced  by  Justinian  from  twenty  years  to  sevei 
teen,  and  subsequently  done  away  with.  (Tit.  6.  7,  note.)  It  wi 
also  necessary  that  the  master  should  have  complete  ownership  of  tl 
slave.  (Tit.  5.  3,  note.)  But  if  the  manumission  failed  in  any  i 
these  respects,  or  if  it  was  made  in  a  private  manner,  as  by  letter,  c 
in  presence  of  friends,  the  emancipated  slave  was  in  the  position  of 
LatintUf  not  in  that  of  a  Roman  citizen,  it  being,  however,  open  t 
bim  to  rise  to  the  position  oi  a  cVWiftXi  Vj  Ci«t\«.m  modes,  and  chiefl 
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by  rendering  public  services.  (Tit.  5.  3,  note.)  If,  previously  to 
emancipation,  slaves  had  been  guilty  of  some  great  crime,  then  they 
were  only  raised  by  emancipation  to  the  rank  of  deditidi  or  surrendered 
enemies.  Justinian  abolished  these  distinctions  and  made  every  eman- 
cipated slave  a  Roman  citizen.  (Tit.  5.  3.)  Further,  the  lex  ^lia 
Sentia  nullified  manumissions  made  in  prejudice  of  creditors,  except 
that  a  slave,  for  the  purpose  of  administering  the  inheritance,  might 
be  made  the  sole  and  necessary  heir  of  the  testator  (Tit  6.  pr.,  1) ; 
and  the  lex  Furia  Caninia^  abolished  by  Justinian,  limited  the  number 
of  slaves  a  testator  might  manumit.  (Tit.  7.)  The  power  of  a  master 
over  his  slave,  formerly  unlimited,  was  gradually  subjected  to  many 
restrictions.  The  Emperor  Antoninus  Pius  extended  the  provisions  of 
Sylla's  law,  the  lex  Cornelia  de  sicariis,  which  punished  with  death  or 
exile  the  homicide  of  the  slave  of  another,  to  the  case  of  a  master 
killing  his  own  slave;  and  also  protected  slaves  cruelly  treated  and 
fleeing  to  the  statue  of  the  emperor.  (Tit.  8.  2.)  Gradually,  not  only 
the  life,  but  the  person,  and  even  the  property,  in  fact  though  not  in 
law,  of  the  slave  were  protected.     (Tit.  8.  2,  note.) 

CiviTAS  is  indirectly  treated  in  the  preceding  notice  of  Latini,  and 
in  the  twelfth  and  sixteenth  Titles,  in  which  the  loss  of  citizenship  is 
noticed.  But  the  subject  mainly  belongs  to  the  sphere  of  public  law, 
and  the  rest  of  the  First  Book  is  occupied  with  considering  the  third 
head  of  itatus,  Familia. — Here  the  main  division  is  into  persons  not  mi 
juris  and  persons  aui  Juris.  The  position  of  persons  not  mi  juris  is  a 
consequence  of  the  patria  potestas.  The  subject  of  the  patria  potes' 
tas,  the  power  of  the  father  over  his  descendants,  originally  not  much 
less  than  that  of  a  master  over  his  slaves,  is  discussed  in  the  ninth 
and   three  following  Titles.      Justinian   inquires,    1,   How  it  arises ; 

2,  How  it  is  ended. 

Patria  Potebtas:  how  it  arisks. — It  arises  in  three  ways,  by, 
1,  Marriage;  2,  Legitimation;  3,  Adoption. 

I.  Marbiaob. — In  order  that  marriage  may  give  rise  to  the  patria 
potestasy  it  must  be  according  to  law  (justce  nuptiai),  and  for  this  there 
were  three  requisites:  1,  Puberty  (fourteen  years  for  husband,  twelve 
for  wife) ;  2,  Consent  of  the  parties,  the  intention  to  be  married  mani- 
fested by  the  woman  passing  into  the  possession  of  the  man;   and 

3,  Connubium;  the  parties  must  be  legally  capable  of  being  married 
to  each  other. 

There  were  three  ways  in  which  the  parties  might  fail  to  have  this 
legal  capacity.  1.  They,  or  one  of  them,  might  be  persons  or  a  person 
whom  the  State  held  to  be  incapable  of  forming  the  nextts  termed 
justcB  nuptias;  as,  for  instance,  a  citizen  and  a  foreigner  could  not 
form  the  tie  ofjtutoe  nuptice,  &c.  (Tit  10.  pr.  and  11,  note.)  2.  They 
might  be  within  the  prohibited  degrees  of  relationship  (Tit.  10.  1-10) ; 
and  it  is  to  be  remarked  that  relationship  by  adoption,  as  well  as  by 
blood,  oonstitutes  a  bar.  (Tit.  10.  2.)  3.  They  mighty  or  ocL<^^l\ksKvs^ 
might,  be  in  poietUUe^  and  then,  udVqsa  tYk«  cicyQa«ii\.  qV  ^^  ^t«ksiv\x^ 
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a  whose  potestas   they  were  was  obtained,   the   marriage    was   invalid 

(Tit.  10.  pr.)  Divorce  was  always  permitted  by  mutual  consent,  bu 
repudiation  by  one  party  only  under  penalties,  except  in  case  of  mif 
conduct,  and  with  certain  solemn  forms. 

II.  Lboitimation,  by  which  the  offspring  of  concubinage  were  places 
in  the  position  of  liberi  legitimi,  and  this  could  be  effected  in  three  wayt 
1.  Oblation  to  the  curiay  i.e.  enrolling  the  child  in  the  number  of  thoe 
on  whom  the  chief  burdens  of  provincial  towns  fell.  2.  The  subsequen 
marriage  of  the  parents ;  an  act  attesting  the  marriage  and  the  ratifi 
cation  by  the  children  being  necessary.  3.  The  rescript  of  the  emperoi 
granted  in  case  one  of  the  parents  was  dead.     (Tit.  10.  13.) 

III.  Adoption. — A  general  term,  under  which  is  included  adopti 
I  properly  so  called,  when  a  person  in  potestaU  was  given  in  adoptior 
>  and  arrogatio  when  the  person  adopted  was  sui  juris.  (Tit.  11. 
:  Adoption  in  the  old  law  was  effected  by  three  sales  to  destroy  th 
^                       patria  potestas  of  the  person  given  in  adoption,  and  a  fictitious  process 

in  jure  cemo,  by  which  the  person  adopted  was  given  over  to  th 
'  adopter;  for  which  process  Justinian   substituted  the   execution  of   ; 

deed  before  a  magistrate.      Arrogatio  had  a  more  public  character,  am 

was  made  originally  before  the  curia^  then  before  lictors  representing  th< 

curia,  and  subsequently  by  imperial  rescript.  (1.)     Originally  a  persoi 

j  adopted  or  arrogated  was  in  the  potestas  of   the  person   adopting  o 

arrogating,  exactly  as  if  he  had  been  so  by  birth,  and  was  not  in  an^ 
way  protected  against  him ;  but  Justinian  entirely  altered  the  law  a 
to  adoptio,  and  under  his  legislation  (imless  the  adopter  was  an  ascend 
ant  paternal  or  maternal  of  the  adopted,  in  which  case  the  rules  o 
the  old  law  operated)^  the  person  adopted  did  not  pass  at  all  into  th( 
family  of  the  adopter,  but  remained  in  his  natural  family ;  and  th< 
only  effect  of  adoption  was  to  give  the  adopted  a  right  of  succession  U 
the  adopter  if  intestate.  Provisions  were  also  made  to  protect  th< 
arrogated  if  he  was  not  of  the  age  of  puberty.  Such  an  arrogatioi 
was  not  permitted  unless  after  inquiry  it  had  been  found  to  be  beneficia 
to  the  arrogated,  and  if  he  was  emancipated  under  the  age  of  puberty 
although  for  a  good  reason,  he  got  all  his  own  property  back,  while,  i 
he  was  disinherited  or  emancipated  without  good  reason  before  thai 
age,  he  not  only  got  his  own  property  back,  but  got  a  fourth  of  th< 
arrogator's  property  {quarta  Antonina) ;  and  lastly,  when  he  attainec 
puberty,  he  could  have  the  arrogation  rescinded  if  prejudicial  to  him 
(3,  note.)  Women,  who  had  lost  their  own  children,  were  permittee 
by  the  emperors  to  adopt.  (10.)  The  chief  rule  as  to  the  capacity 
of  adopting  is  that  adoption  is  said  to  imitate  nature,  and  therefon 
P  the  adopter  must  be  eighteen  years  at  least  older  than  the  adopted,  s( 

as  to  permit  physically  of  his  having  been  the  natural  father.  (4.) 

Patria     Potestas  :      how     ended. —  The    patria    potestas    might 
be  dissolved  in   four.  ways.     1.  Death  of  the  parent;    the  grandson, 
however,   whose   father    was   living,   passing   into    the  power  of   the 
father  on  the  grandfathei^s  deatV\.  ^^*\\>.  \*i..  ^^>^    1,  BemviwiXv)  cfljpv.t\% 
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the  father  or  son  losing  that  civic  position  which  was  necessary  for  the 
exercise  of  patria  potestas ;  and  this  might  happen  by  (a)  deportatio  in 
tnmlam  (1) ;  (b)  eondemnatto  to  be  a  senms  pcenm  (3) ;  and  (c)  capti- 
vitas.  But  if  the  capite  miniUtu  was  restored  by  the  emperor  to  his 
former  rights  (1),  or  if  the  prisoner  became  free,  then  (by  what  in  the 
second  of  these  cases  was  termed  jus  posUiminii)  the  father  was  placed 
in  exactly  the  same  position  as  if  the  deportatio  or  captivitcts  had  not 
taken  place.  (5.)  3.  AttainmerU  of  dignities^  by  the  son  attaining  the 
patriciate  (4)  or,  subsequently  to  the  date  of  the  Institutes,  other 
dignities.  (4,  note.)  4.  Emancipation,  which,  under  the  old  law,  was 
effected  by  three  fictitious  sales  made  by  the  father,  and  then  the 
purchaser  reselling  the  son  to  the  father,  who  then  manumitted  him ; 
the  object  of  this  being  that  the  father,  being  the  manumittor,  might 
have  the  rights  of  patronage,  the  chief  of  which  was  the  same  right  of 
succession  to  the  son  as  the  manumittor  of  a  slave  had,  in  case  of  his 
enfranchisement.  (Tit.  12.  6,  note,  and  Tit.  5.  3,  note.)  Under  the 
legislation  of  Justinian,  emancipation  was  effected  by  a  declaration 
before  a  judge  or  magistrate.  (Tit.  12.  6.) 

Other  Forms  op  Potbstas. — In  order  to  make  the  subject  of 
Potestas  complet-e,  we  ought  to  notice  not  only,  1,  the  power  of  the 
master  over  the  slave,  and  2,  the  power  of  the  father  over  his  descendants, 
but  3,  the  power  of  the  husband  over  the  wife  who  passed  in  manumy  as 
she  did  when  married,  by  (a)  con/arreatio ;  (b)  coemptio,  or  fictitious 
sale ;  and  (c)  ii«ii9,  the  parties  living  together  for  a  year  without  the 
wife  breaking  the  use  by  three  nights'  absence  (Tit.  10.  pr.,  note) ;  and 
4,  the  power,  in  the  old  law,  of  the  purchaser  over  a  person  in  mancipioy 
that  is,  sold  to  him  by  the  father  of  the  person  sold,  the  person  in 
mancipio  being,  as  regards  the  purchaser,  almost  in  the  position  of  a 
slave,  although,  as  regards  others,  he  was  still  ingenuus.  (Tit.  8,  pr., 
note.) 

Persons  sui  Juris  :  their  Inoapacitibs.  Tutors  and  Curators. 
— From  the  beginning  of  the  8th  Title  we  have  been  considering  per- 
sons in  potestcUe,  We  now  turn  to  persons  suijwris;  but  it  is  only  of 
certain  incapacities  of  persons  suijwris  that  the  Institutes  treat :  inca- 
pacities arising  from,  1,  age  ;  2,  physical  or  mental  infirmity  ;  or  (so  far 
as  reference  is  made  to  an  earlier  period  of  law),  3,  sex.  Tutors  were 
appointed  to  protect  the  interests  and  authorise  the  acts  of  pupils  under 
the  age  of  puberty ;  and  curators  might  be  appointed  to  watch  over, 
1,  prodigals ;  2,  persons  afflicted  with  mental  or  great  physical  infirmity ; 
3,  persons  above  the  age  of  puberty,  but  under  the  age  of  twenty-five 
years.  The  rest  of  this  book  is  taken  up  with  the  subject  of  tutors  and 
curators. 

Tdtors:  how  appointed. — Tutors  are  first  divided,  according  to 
the  mode  of  their  appointment,  into,  1,  Testamentary,  2,  Legitimate, 
3,  Fiduciary,  and  4,  Given  by  the  magistrate. 

I.  Tedta^nentary  Tutors:  who  may  appoint, — The  paterfami.il(aA 
may  appoint  testamentary  tutors  to  all  deEC^xA^xiXA  \aA«t  \iN&  ^"^-^^t 
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who  become  9ui  juris  on  liis  death.  (Tit.  13.  3.)  This  excludes  gran< 
children  having  a  father  living,  who,  by  the  death  of  the  paterfamilia 
come  under  the  power  of  their  own  father  (3),  and  includes  posthumot 
children  of  the  paterfamilias,  who  become  s%U  juris  at  his  death.  (4 
The  wishes  of  the  father  were  also  carried  out  by  the  magistrate  (usual 
as  a  matter  of  course),  if  he  appointed  a  tutor  by  his  testament  to  f 
emancipated  child ;  and  the  magistrate  generally  ratified,  after  he  hi 
inquired  into  the  circiunstances^  the  appointment  of  a  testeinientai 
tutor  by  a  father  in  case  of  his  natural  children,  or  such  an  appointmei 
by  others  who  had  a  strong  interest  in,  or  had  left  property  to,  any  chi 
under  the  age  of  puberty.  (5,  note.) 

Testamentary  Tutors:  who  may  be  appointed, — A  JUiutfamilv 
could  be  appointed  to  the  office,  as  it  was  of  a  public  character.  (Ti 
14.  pr.)  Women  could  not,  although  the  emperor  would  sometim< 
interfere  to  confirm  their  appointment.  (Tit.  14.  pr.,  note.)  Slaves  ooul 
not ;  and,  if  a  slave  of  the  testator  was  appointed  tutor,  the  appointmei 
was  held  to  carry  the  freedom  of  the  slave  with  it,  and  if  the  testate 
appointed  the  slave  of  another,  this  imposed  on  the  testamentary  be 
'  the  duty  of  purchasing,  if  possible,  the  freedom  of  the  slave.     If 

11  madman,  or  a  person  under  the  age  of  twenty-five  years,  was  appointc 

!  a  testamentary  tutor,  he  could  only  act  if  he  became  sane,  or  aft4 

•!  he  was  twenty-five,  and,  meantime,  the  magistrate  appointed  anoth< 

Ij  tutor.  (2.)     A  tutor  could  be  appointed  to  hold  his  office  after  or  v 

.,  to  a  certain  time  (3),  but  he  could  not  be  appointed  to  discharge  or 

portion  only  of  the  functions  of  a  tutor,  as  he  was  given  to  the  persoi 
not  to  the  property.  (4.) 

II.  Legitimate  Tutors  (i.e.  called  to  their  office  by  the  statute  law).- 
1.  In  case  no  testamentary  tutor  had  been  appointed,  the  agnati  had 
claim,  under  the  law  of  the  Twelve  Tables,  to  be  tutors,  and  hen< 
were  called  legitimi  tuUrres  (Tit.  15.  pr.),  and  this  includes  the  case  < 
the  testamentary  tutor  dying  in  the  lifetime  of  the  testator.  (2.)  Und< 
the  later  emperors  the  mother,  and  even  the  grandmother,  might  l 
,  appointed   tutors,  where  none  was  appointed  by  testament.  (3,  not€ 

The  right  to  be  tutor  did  not  belong  to  all  the  agnati,  but  only  1 
those  nearest  in  degree,  all  those  in  the  same  degree  sharing  the  ofi&c 
(Tit.  16.  7.) 

Capitis  Dbminutio. — The  tie  of  agnation  being  severed  by  capit 
deniinutio,  the  Institutes  digress  to  explain,  in  the  16th  Title,  whi 
capitis  deminutio  means.  It  means  a  change  in  the  caput,  or  legal  exis 
ence,  of  a  person,  so  that  his  status  undergoes  change  in  one  or  mor 
or  all,  of  its  elements,  viz.  liberty,  citizenship,  and  family.  (Tit.  16.  pr 
H  The  deminutio  is  termed  maxima  when  all  three  elements  are  lost,  whc 

^  the  capite  minutus  ceases  to  be  free  and  to  be  a  citizen,  and  loses  h 

family  position,  as  would  happen  in  the  case  of  servi  poenoe,  freedme 
condemned  to  be  again  slaves  for  ingratitude,  and  freemen  joining  in 
fraudulent  sale  of  themselves.  (1.)  The  capitis  deminutio  was  calk 
media  when  liberty  was  not  touched,  but  citizenship  was  lost^  and  wit 
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It  family  position,  as  would  happen  in  the  case  of  any  one  interdicted  fire 
and  water,  or  deported  to  an  island.  (2.)  The  capitis  demintUio  was 
said  to  be  minima  when  liberty  and  citizenship  were  not  touched,  but 
the  family  position  was  altered,  as  in  the  case  of  adoption,  arrogation, 
emancipation,  or,  in  the  old  law,  a  wife's  passing  in  manum.  (3.)  The 
rights  of  agnation  are  affected  by  all  the  three  kinds,  but  those  of  cog- 
nation only  by  the  maasima  and  media.  (6.)  The  minima  capitis  demi" 
nutiOf  or  change  of  family,  so  far  changed  the  legal  existence  of  the  person 
undergoing  it  that,  under  the  old  law,  he  not  only  lost  his  place  in  the 
intestate  succession  of  the  family  he  quitted,  but  he  could  not  be  sued 
for  his  antecedent  debts,  and  any  usufructs  he  held  came  to  an  end. 
(3,  note.)  Mere  loss  of  dignity,  and  even  infamy,  produced  no  change 
of  status,  (5.) 

2.  To  return  to  the  subject  of  legitimate  tutors.  Patrons  are  the 
legitimate  tutors  of  their  freedmen  and  freed  women.  In  case  the 
mauumittors  are  dead,  their  children  are  the  legitimate  tutors  of  the 
freedmen  and  freed  women.  (Tit.  17.) 

3.  Parents  are  the  legitimate  tutors  of  their  children  or  other  de- 
scendants whom  they  have  emancipated  below  the  age  of  puberty. 
(Tit.  18.) 

III.  Fiduciary  Tutors, — In  case  the  master  emancipated  his  slave, 
and  died  before  the  freedmen  attained  the  age  of  puberty,  the  tutelage 
of  this  slave  passed  by  law,  or  rather  by  an  extension  of  the  law  of  the 
Twelve  Tables  (Tit.  17),  to  the  children  of  the  emancipator.  But  if 
an  ascendant  emancipated  his  descendant,  and  died  before  the  person 
emancipated  attained  the  age  of  puberty,  the  tutelage  also  passed  to 
the  children  of  the  emancipator,  but  it  was  not  supposed  to  do  so  by 
any  express  law,  and  the  tutors  in  this  case  were  called,  not  legitimi^ 
hut  flduciarii,  a  term  properly  applied  to  the  nominal  tutor,  who,  in 
case  of  emancipation,  did  not  resell  to  the  father,  but  himself  emanci- 
pated the  son,  and  had  thus,  as  emancipator,  the  tutelage,  which  he 
held  in  trust  (whence  he  was  called  Jiditciarius)  for  the  father.    (Tit.  19.) 

IV.  Tutors  appointed  by  the  magistrate, — Tutors  were  appointed  by 
the  magistrate  under  the  lex  Atilia  and  the  lex  Julia  et  Titia.  Under 
the  first  of  these  laws  a  tutor  was  appointed  at  Rome  by  the  praetor  and 
a  majority  of  the  tribunes ;  and  under  the  second,  in  the  provinces,  by 
the  prceses  (Tit.  20.  pr.),  if  there  was  no  tutor  on  whom  the  office 
devolved  under  the  heads  of  appointment  already  noticed,  or  if  from 
any  cause  there  was  a  vacancy  in  the  office.  (1,  2.)  Subsequently, 
under  the  empire,  the  tutor  was  in  such  cases  appointed  at  Rome  by 
the  prafectus  urbiSf  if  the  position  of  the  pupil  was  a  high  one,  and  by 
the  pt'OBtor  urbantu  if  it  was  not.  The  praises  appointed  in  the  pro- 
vinces, and,  in  cases  of  small  importance,  the  local  magistrates ;  but 
these  magistrates  needed  the  preliminary  authority  of  the  presses.  In 
all  cases,  inquiry  was  made  into  the  circumstances  before  the  appoint- 
ment was  made.  (Tit.  20.  4.)  Justinian,  in  cases  where  the  fortune 
of  the  pupil  or  adult  (for  here  we  have  a  proviaiou  «xX«ii'^xi%\«>  ^sos»^^x^ 
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did  not  exceed  500  9olidt,  allowed  the  local  magistrate  to  appoint  wit 
out  any  authorisation,  merely  taking  security  from  the  person  appointe 
without  inquiring  into  the  circumstances  of  the  case.  (5.) 

Tutelage  op  Women. — Under  the  old  law  women  were  in  tntelaj 
all  their  lives,  even  after  they  had  hecome  miifuris^  the  tutor  being  a 
pointed  hy  the  testament  of  the  husband,  if  she  was  in  manUf  and  tl 
husband  could  not  only  appoint  a  tutor,  but  give  the  wife  the  optic 
of  choosing  one.  If  no  testamentary  tutor  was  appointed,  the  neare 
agnatus  was  the  tutor ;  and  the  tutor  might  be  changed,  either  by  I: 
act,  or  on  the  woman's  application.  After  she  had  attained  the  age 
puberty,  the  woman  under  tutelage  managed  her  own  affairs,  but  tl 
tutor  had  to  intervene  in  order  to  sanction  solemn  acts.  All  this  tut 
lage  of  women  above  the  age  of  puberty  had  become  obsolete  before  tl 
time  of  Justinian.    (6,  note.) 

.1  Authority  op  the  Tutor. — The  tutor  had,  in  the  first  place, 

manage  the  affairs  of  the  pupil ;  and,  in  the  second  place,  to  add  fa 
atu:torita8,  i.e.  the  supplement  of  what  was  wanted  to  make  the  pup 
legally  competent  to  act.  If  the  pupil  was  under  seven  years  old,  tl 
tutor  could  only  in  very  rare  cases,  where  the  benefit  was  clearly  grej 
for  the  pupil,  go  through  any  acts  on  behalf  of  the  infant  beyond  sue 
as  were  necessary  for  the  ordinary  management  of  his  affairs.  It  wi 
only,  for  example,  at  a  late  period  of  the  empire,  that  the  tutor  wi 
allowed  to  enter  on  an  inheritance  on  behalf  of  the  tnfans.     Bet  wee 

1^  the  ages  of  seven  and  fourteen,  the  pupil  could  contract  without  tl 

authorisation  of  the  tutor,  so  far  as  the  contract  was  beneficial  to  him 
I    ';  but  every  unauthorised  contract  was  inoperative  to  his  prejudice.     (Ti 

21.  pr.,  note.)     The  pupil  could  not  take  any  very  serious  step  involvin 
[  possible  risk,  such  as  entering  on  an  inheritance,  demanding  possessio 

,,.  of  goods,  or  taking  an  inheritance  under  a.  fideicommismm,  without  tl 

f  authorisation  of  the  tutor.    (1.)     The  tutor  was  obliged  to  give  th 

authorisation  personally,  not  by  writing,  and  could  not  give  it  by  ratif 
cation.  (2.)  If  there  was  a  suit  between  the  tutor  and  pupil,  a  curate 
was  appointed  to  intervene  in  this  suit  on  behalf  of  the  pupil.  (3.) 

Termination  op  Tutor's  Office. — The  oflBce  of  a  tutor  came  to  a 
end — 

(a)  By  the  pupil  reaching  the  age  of  puberty,  which  had  previous! 
■  I                         been  regarded  as  a  time  varying  according  to  the  facts  of  each  ca8< 

eighteen  years  being  the  maximum,  but  which  Justinian  fixed  at  foui 
teen  for  males,  and  twelve  for  females.     (Tit.  22.  pr.) 

(b)  By  the  pupil  being  arrogated,  deported,  reduced  to  slavery,  c 
made  a  captive,  or  dying.  (1.) 

ji  (c)  By  the  condition  being  fulfilled  on  which  the  testamentary  tutc 

,  was  to  cease  to  be  tutor,  or  the  time  having  expired  during  which  tli 

testamentary  tutor  was  to  act.  (3,  5.) 
(d)  By  the  tutor  dying  (3) ;  or — 

{p)  Undergoing,  however  appointed,   the  maxima  or  media  capiti 
deminuiio  (4) ;  and 


t 
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(/)  In  the  case  of  a  tutor  legitimus,  his  undergoing  the  minima 
wapiti's  demtnutio.  (4.)     And 

(ff)  By  the  tutor  being  removed  as  suspected,  or  being  relieved  from 
his  office  on  good  grounds  of  exciise.  (6.) 

Curators:  whom  thby  were  to  protbct. — Curators  were  ap- 
pointed to  protect  the  property  and  interests  of  four  classes  of 
persons : — 

1.  Madmen  (furiosi). — This  was  by  the  law  of  the  Twelve  Tables, 
and  was  extended  by  the  pnetors  so  as  to  include  all  forms  of  mental 
alienation  (Tit  23.  3,  note),  and  the  deaf,  mute,  and  permanently 
infirm.  (4^) 

2.  Prodigals  (i.e.  persons  wasting  recklessly  their  property). — This 
was  also  by  the  law  of  the  Twelve  Tables,  but  that  law  only  applied  to 
the  case  of  a  prodigal  wasting  goods  received  under  an  intestate  succes- 
sion, while  the  prsetor  extended  it  to  all  cases  of  prodigality.  The  fact 
of  the  madness  or  prodigality  was  first  ascertained  by  the  prsetor,  and 
then  the  prodigus  was  absolutely  interdicted  from  managing  his  own 
afiairs,  but  the  furiosus  was  not  so  interdicted,  and  was  only  placed 
under  the  care  of  the  curator.  When  the  case  came  within  the  law  of 
the  Twelve  Tables,  the  curatorship  of  the  fwiosus  snd  prodigus  belonged 
to  the  nearest  agnate.  The  magistrate  appointed  in  cases  of  the  prae- 
torian extensions  of  the  terms,  and  in  the  time  of  Justinian  in  all  cases. 
(Tit  23.  3.) 

3.  Adolescenfea, — Persons  of  either  sex,  above  the  age  of  puberty, 
and  under  the  age  of  twenty-five  years. 

The  lex  Plcetoria  subjected  to  prosecution  and  infamy  persons 
overreaching  adolescents  under  twenty-five  years,  and  possibly  allowed 
curators  to  be  appointed  to  protect  them.  Subsequently  praetors  pro- 
tected such  persons  by  ordering,  in  case  they  had  been  prejudiced,  a 
restitutio  in  integrum^  that  is,  that  they  should  be  put  in  the  same 
position  which  they  would  have  occupied  if  not  prejudiced.  Lastly, 
Marcus  Antoninus  ordered  that  curators  should  be  appointed  in  all  cases 
on  the  application  of  the  minor.  (Tit  23.  pr.,  note.)  The  adolescent 
was  not  obliged  to  have  a  curator  for  general  purposes  unless  he  wished, 
but  a  curator  could  be  forced  on  him  in  case  of  a  lawsviit,  or  his  debtor 
wishing  to  pay  him,  or  his  late  tutor  wishing  to  settle  accounts  with 
him;  and  if  he  had  a  curator  he  could  not  alienate  any  part  of  his 
property  without  the  sanction  of  the  curator.  (Tit  23.  2,  note.)  The 
curator  to  an  adolescent  could  only  be  appointed  by  the  magistrate, 
the  same  magistrates  appointing  who  appointed  tutors;  but  a  magis- 
trate would  generally  have  regard  to  the  wishes,  as  to  curatorship, 
expressed  in  the  testament  of  a  person  who  could  have  appointed  a 
tutor.  (1.) 

4.  Ptiptls. — Pupils  sometimes  received  curators,  as,  for  example,  if 
the  tutor  legitimus  was  unfit,  a  curator  was  appointed  to  protect  the  pupil 
and  act,  to  a  great  extent,  instead  of  the  tutor ;  or,  if  the  test&mfi^CLtji^ 
tutor,  or  the  tutor  appointed  by  the  mai^V&\.T^\j^^  -««&  xxss&X.^^  ^xa'&xwt. 
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was  appointed  to  act  conjointly  with  him,  and  curators  were 
in  place  of  tutors  excused  for  a  time  only.  (5.) 

If  a  tutor  was  prevented  by  illness  or  other  causes  from  adminis- 
tering the  affairs  of  his  pupil,  a  person  might  be  appointed  to  act 
for  him,  but  this  person  was  not  a  curator,  but  a  delegate  of  the 
tutor.  (6.) 

MoDBS  OF  Protection  aoainst  Tutors  and  Curators. — Persons 
having  tutors  and  curators  were  protected  against  the  misconduct  of 
these  in  the  following  ways  : — 

1.  Security  was  required  and  enforced  by  the  exaction  of  pledges 
from  tutores  and  curatorea  legitimi,  and  from  those  appointed  by  infe- 
rior  magistrates.  (Tit.  24.  pr.)  2.  If  such  security  was  not  taken,  or 
was  taken  to  an  insufficient  degree,  the  magistrate  was  himself  liable 
in  an  action,  which  extended  to  his  heirs.  (2.)  3.  Every  tutor  or 
curator  was  bound  to  make  an  inventory  of  the  property  of  the  pupil 
or  person  under  care.  (Tit.  24.  pr.,  note.)  4.  Every  tutor  or  curator 
was,  after  the  publication  of  the  78th  Novel,  obliged  to  pledge  himself 
by  oath  that  he  would  act  as  a  bonus  paierfamUias.  (Tit  24.  pr., 
note.)  5.  The  property  of  tutors  and  curators  was  subjected  to  a  tacit 
hypothec  to  make  good  losses  sustained  through  their  neglect.  (Tit> 
24.  pr.,  note.)  6.  An  action  might  be  brought  against  tutors  or  cura- 
tors  when  their  office  was  ended,  to  make  them  account.  (Tit.  22.  6,. 
note.)  7.  Tutors  and  curators  might  be  removed  by  the  custio  stispeeti* 
(Tit  26.) 

Removal  on  Suspicion. — All  tutors,  including  the  patron  (though 
in  his  case  the  grounds  of  a  decision  against  him  were  not  to  be  dis- 
closed, in  order  to  save  his  reputation — ^Tit  26.  2),  and  all  ciuratorsr 
might  be  removed,  after  or  even  before  entering  on  office,  on  a  charge 
of  suspicion,  suspecti  crimen — a  charge  permitted  by  the  Twelve  Tables 
(Tit  26.  pr.) — being  successfully  brought  before  the  prsetor  at  Rome,, 
the  prceseSf  or  proconsular  legate,  in  the  provinces,  by  any  one,  even 
a  woman  (3),  except  that  the  pupil  could  not  bring  this  charge  against 
his  tutor,  while  the  minor  could  bring  it  against  his  curator.  (4.) 
Infamy  attached,  if  fraud,  but  not  if  neglect,  was  proved.  (6.)  The 
tutor  or  curator  might  be  removed  although  solvent  (5),  and  although 
he  offered  to  give  security.  (12.)  While  the  action  was  pending,  the 
accused  was  suspended  from  his  administration  (7),  but  if  he  died  the 
action  was  at  an  end.  (8.)  It  was  the  duty  of  the  tutor  to  see  that 
the  amoimt  of  the  pupil's  maintenance  was  fixed  by  a  magistrate.  If 
he  failed  to  do  so,  this  was  a  ground  for  his  being  removed  on  a  charge 
of  suspicion.  (9.)  If  he  falsely  asserted  that  the  pupil's  means  did 
not  suffice  to  allow  maintenance,  he  was  to  be  handed  over  to  the 
jprcB/ectus  urbis,  or  presses,  to  be  punished,  as  also  was  a  tutor  who 
had  obtained  his  office  by  bribery,  and  a  freedman  proved  to  be  guilty 
of  fraud  while  acting  as  tutor  to  the  son  or  grandson  of  the  patron* 
(10,  11.) 

Where  there  were  more  than  one  tutor  or  curator,  one  might  offer 
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to  bis  co-tutor  or  co-curator  to  give  security,  and  alone  act  as  adminis- 
trator, the  other  co-tutor  6t  co-curator  having,  however,  the  preference 
if  he,  when  thus  challenged,  was  willing  to  give  security.  If  no  tutor 
or  curator  came  forward  in  this  way,  the  person,  if  any,  appointed  by 
the  testament  to  administer  was  allowed  to  act ;  and,  if  there  was  no 
such  person,  the  majority  of  the  tutors  or  curators  was  to  decide  who 
should  act,  and,  if  an  agreement  could  not  be  come  to  in  this  way,  the 
magistrate  would  decide.  (Tit.  24.  1.) 

Tutors  and  Curators  :  when  bxoused. — Tutors  and  curators  might 
be  excused  from  holding  their  offices  on  grounds  which  may  be  classed 
under  four  heads  : — 

1.  Having  rendered  a  service  to  the  publie,  or  being  engaged  in  the 
discharge  of  some  puhlie  duty, — (a)  Having  a  certain  number  of  chil- 
dren living  (three  at  Rome,  four  in  Italy,  five  in  the  provinces),  children 
slain  in  battle,  and  grandchildren,  in  lieu  of  their  parent,  being  reckoned 
in  the  number  (Tit.  25.  pr.) ;  (b)  being  engaged  in  the  administration  of 
the  Jiscus  (1) ;  (c)  being  absent  on  the  service  of  the  State  (2) ;  (d)  being 
magistrates  (3),  military  persons  (14),  or  members  of  learned  profes- 
sions (15). 

2.  Being  in  a  position  adverse  to  tha  pupU  or  adult. — (a)  Being 
engaged  in  a  lawsuit  with  the  pupil  or  adult,  if  the  suit  embraced  the 
whole  of  the  latter's  property,  or  was  for  an  inheritance  (4) ;  (b)  being 
a  creditor  or  debtor  (4,  note) ;  (c)  being  appointed  by  a  father  through 
enmity  (9);  (d)  having  been  in  deadly  enmity  with  the  father  (11); 
(e)  having  had  their  status  questioned  by  the  father  (12) ;  (f)  being  the 
husband  of  the  woman  under  care  (19^. 

3.  Being  incompetent  to  sustain  the  burden  of  the  office, — (a)  Through 
being  in  extreme  poverty  (6) ;  (b^  being  in  oad  health  (7) ;  (o)  not  being 
able  to  read  (8) ;  (d)  being  over  seventy  years  of  age  (13). 

4.  Filling^  or  Jiaving  JiUed,  similar  offices. — (a)  Holding  already 
three  offices  of  the  kind  in  question  (5) ;  (bj  having  already  been  the 
tutor  of  the  person  to  whom  a  curator  was  to  be  appointed  (18). 
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fiAW   RELATING  TO    THINGS. 

Distinctions  op  Things. — We  now  oome  to  the  law  relating  to 
things,  but  the  Institutes  only  deal  with  private  law.  The  first  step 
is,  therefore,  to  notice  the  distinction  of  things  according  as  they  are 
extra  nostrum  patriinonium  or  in  notftro  patrimonio^  that  is,  according 
as  they  are  or  are  not  capable  of  being  the  property  of  priyate  persons. 
It  is  only  of  things  in  nostra  patrimonio  that  the  Institutes  treat.  Of 
things  within  the  compass  of  priyato  law  the  principal  division  is  that 
into  things  corporeal  and  incorporeal;  into  things  like  a  field,  qum 
t<\ng%  possuntt  and  things  like  a  right  of  way  over  a  field,  an  inherit- 
ance, or  an  obligation,  quuB  tangx  non  possunt,  (Tit  2.) 

Modes  of  Acquisition. — How  do  we  acquire  things  in  nostra 
patrimonio,  whether  corporeal  or  incorporeal?  The  answer  to  this 
question  takes  up  the  Second  Book  of  the  Institutes,  and  the  Third 
Book  down  to  the  end  of  the  Twelfth  Title.  First  the  inquiiy  is  made 
how  we  acquire  particular  things,  res  singulce,  and  then  how  we  acquire 
groups  of  things,  universitates  rerum,  like  an  inheritance. 

We  acquire  particular  things  by,  1,  Occupatio;  2,  Aecessio  ;  3,  2Va- 
ditio  ;  4,  Usucapio  ;  5,  Donatio  ;  the  first  three  being  modes  of  acquiring 
jure  naturcUi ;  the  last  two,  jure  dvili.  We  acquire  groups  of  things 
by,  I ,  Testamentary  succession ;  2,  Intestate  succession ;  3,  Arrogation ; 
4,  Bonorum  addictio ;  5,  Bonorum  venditio ;  6,  Forfeiture  under  the 
sencttusconsultum  Claudianujn, 

The  First  Title  of  the  Second  Book  treats  of  the  distinction  of 
things  according  as  they  are  extra  nostrum  patrimonium  or  in  nttstro 
patrimonio,  and  then  of  the  acquisition  of  particular  things  by  occu- 
patio,  aecessio,  and  traditio. 

Res  extra  nostrum  Patrimonium  are,  1,  Communes,  common  to 
all  men,  such  as  the  air,  the  sea,  and  the  sea-shore  as  far  as  the  limit 
of  the  highest  wintor  flood  (Tit.  1.  I,  3);  every  one  being  allowed  to 
use  the  sea-shore,  as  for  drying  nets  (5) ;  avoiding,  however,  injury  to 
existing  buildings  thereon  (1);  and  each  Stato  having  the  sea-shore 
adjacent  to  its  territoiy  under  its  supervision.  (2,  noto.)  2.  Publicce, 
belonging  to  the  Stato,  as  rivers  and  poi:ts,  and  the  right  of  fishing 
therein,  and  the  use  for  purposes  of  navigation  of  the  banks  thereof^ 
although  these  banks  might  belong  to  privato  proprietors.  (2,  4.)  8. 
Universitatis,  belonging  to  a  corporate  body,  as,  e.g.,  a  racecourse 
belonging  to  a  city.  (6.)     4.  NuUius,  in  the  sense  of  being  so  devoted 
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to  the  gods  that  they  cannot  belong  to  men ;  and  such  res  nvMim  may 
be  (a)  sacrcBj  consecrated,  as  temples,  by  the  pontiffs,  with  the  sanction 
of  the  State  (8) ;  (b)  reliffiosce,  invested  with  a  religious  character  by 
interment,  private  proprietors  being  at  liberty  to  impress  this  character 
on  their  ground  by  simply  burying  a  dead  body  there  (9);  and  (c) 
sanctce,  hallowed,  or  protected  against  violation,  like  the  gates  or  walls 
of  a  city  (10). 

Modes  of  acquiring  Particular  Things  jure  naturali. — 
Particular  things  in  nostro  patrimonio  are  acquired  by — 

I.  Occupation  i.e.  the  taking  or  holding,  as  the  holder^s  own,  of  res 
nulliiu,  in  the  sense  of  things  which  previously  belonged  to  no  one, 
such  as  : — (a)  Wild  animals  wherever  found,  which  you  have  actually 
captured,  not  merely  wounded  (Tit.  1.  13),  and  not  let  go  again.  (12.) 
Bees  you  have  hived.  (14.)  (But  swarms  issuing  from  your  hive  and 
staying  in  your  sight  and  power  (14) ;  wild  animals,  such  as  pigeons 
and  deer,  that  have  acquired  the  habit  of  returning  to  your  keeping, 
and  fowls,  not  wild,  but  that  stray  from  your  keeping  (16),  are  con- 
sidered as  your  property  and  not  res  nullius,  and  to  take  them  is 
theft.)  (16.)  (b)  Things  taken  from  the  enemy;  if  the  things  taken 
from  the  enemy  by  a  Roman  army  have  been  previously  taken  by  him 
from  a  citizen,  they  will,  as  a  general  rule,  form  part  of  the  proeda  or  booty 
of  the  Roman  army ;  but  special  things,  such  as  land  and  slaves,  are, 
by  a  kind  of  postliminy  applied  to  them,  allowed  to  revert  to  the  owner. 
(17,  note.)  (c)  Anything  found  on  the  sea-shore.  (18.)  (d)  Islands 
formed  in  the  sea.  (22.)  (e)  Things  found  which  have  been  inten- 
tionally abandoned  by  their  owner  (17),  as  distinguished  from  things 
which  the  owner  has  not  wished  to  cease  to  own,  as  things  thrown 
overboard  in  a  storm  or  dropped  out  of  a  carriage.  (48.) 

II.  AocBSSio. — There  U  no  notice  in  the  Institutes  of  accessio  as  a 
distinct  mode  of  acquisition.  The  subject  is  treated  as  growing  out  of 
occupatio. 

Acquisition  by  accession  may  be  regarded  as  arising  in  two  classes 
of  cases.  1.  In  cases  of  natural  increment.  2.  In  cases  where,  the 
things  of  two  owners  being  mixed,  the  law  decides  which  owner  shall 
have  the  thing  resulting  from  the  mixture. 

1.  Accession  by  natural  increment. — 1.  An  owner  gains  something 
new  by  natural  increment  in  the  following  instances : — (a)  The  young 
of  his  animals.  (19.)  (b)  New  soil  added  imperceptibly  to  his  soil  by 
alluvion.  (20.)  (c)  A  portion  of  his  neighbour's  soil  borne  by  a  river 
to  his  soil  and  remaining  there  till  the  roots  of  trees  thereon  become 
attached  to  his  soil.  (21.)  (d)  An  island  being  formed  in  a  river;  the 
owner  of  the  bank  has  the  ownership  in  this  island  up  to  the  line  of 
the  mid  channel.  (22.)  (e)  The  bed  of  a  river  left  dry,  up  to  the  same 
line.  (23.)    * 

Accessions  by  natural  increment  might  occur  when  a  possessor  or 
a  usufructuary,  and  not  the  owner,  held  the  land.  To  whom  did  the 
fruits  belong  ?     It  is  only  of  gathered  frvxitA  \?%  cax\  «^^>  V^'t  >&.  "Ocv^ 
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owner  dispossessed  the  possessor,  the  owner  immediately  took  all  the 
fruits  ungathered,  and  if  the  usufructuary  died  the  same  thing  hap- 
pened. With  regard  to  the  possessor,  the  bond  fide  possessor  was  not 
responsible  for  the  fruits  he  had  consumed,  while  the  mala  fide  pos- 
sessor was  responsible.  (35»  note.)  The  usufructuary  had  a  right  to 
take  all  the  fruits,  including  the  young  of  animals ;  but  the  children  of 
female  slaves  belonged  to  the  owner,  not  to  the  usufructuary.  (36,  37.) 
2.  Accession  in  favour  of  one  of  two  owners. — ^The  following  in- 
stances are  given  in  the  Institutes  of  cases  where,  the  things  of  two 
owners  being  mixed,  the  law  decides  which  owner  shall  have  the  thing 
resulting  from  the  mixture. 

1.  A  makes  a  thing  with  the  materials  of  B.  Here,  if  the  thing 
can  be  reduced  to  its  rude  materials,  like  a  vessel  of  silver,  the  thing 
made  belongs  to  B;  if  not,  it  belongs  to  A,  as  the  maker  of  a  nova 
species,  (25.) 

A  makes  a  thing  partly  with  his  own  materials  and  partly  with 
the  materials  of  B.     The  thing  made  belongs  to  A.  (25.) 

2.  A  weaves  in  his  garment  the  purple  of  B.  If  the  purple  is  still 
separable,  the  purple  belongs  to  B;  if  not,  to  A,  the  garment  being 
considered  the  principal,  the  purple  the  accessory  thing.  (26.) 

3.  Two  owners  consent  to  mix  their  materials.  The  product  belongs 
to  them  in  common.  (27.) 

4.  The  materials  of  two  owners  are  mixed  by  accident. 

If  the  mixed  particles  are  physically  inseparable,  as  when  two 
metals  are  fused  together,  the  product  belongs  to  them  in  common.  (27.) 

If  the  mixed  particles  are  physically  separable,  as  when  two 
qualities  of  wheat  are  mixed,  each  remains  the  owner  of  his  share  of 
the  mixed  wheat.  (28.) 

5.  The  owner  of  the  soil  builds  with  the  materials  of  another. 

The  owner  of  the  materials  remains  the  owner,  but  he  cannot  have 
the  house  pulled  down.  He  may  wait,  if  he  pleases,  till  the  building 
is  destroyed,  and  then  reclaim  his  materials,  or  he  may  bring  an 
action  de  tigno  juncto  and  get  double  the  value  of  the  materials,  and 
then  his  claim  for  the  materials  is  at  an  end  if  the  owner  of  the  soil 
did  not  know  that  the  materials  were  not  his ;  but  if  he  did  this,  the 
owner  of  the  materials  may  bring  the  action  de  tigno  juncto,  and  also 
make  the  wrongdoer  pay  a  further  penalty  by  bringing  an  action  ad 
exhibendum,  and  may,  if  the  building  is  pulled  down,  reclaim  the 
materials.  (29.) 

6.  The  owner  of  materials  builds  on  the  soil  of  another. 

(a)  Let  us  suppose  the  owner  of  the  materials  is  still  in  possession 
of  the  soil.  The  owner  of  the  soil  seeks  to  recover  it.  He  is  obliged 
to  compensate  the  owner  of  the  materials  for  the  additional  value  given 
by  the  building  to  the  soil,  if  the  builder  did  not  know  that  he  was 
building  on  another's  soil.  If  he  did  know  this,  the  owner  is  obliged 
to  let  pirn  take  away  such  of  the  materials  as  can  be  removed  without 
damage.  (30,  note.) 
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(b)  Let  us  suppose  the  owner  of  the  materials  is  not  still  in  possession 
of  the  soil.  Then,  whether  he  knew  or  did  not  know  that  he  was 
building  on  another's  soil,  he  may,  if  the  bvdlding  is  destroyed,  reclaim 
the  materials,  but  can  get  no  compensation  for  the  additional  value  he 
has  given  to  the  soil.  (30,  note.) 

7.  A  tree  belonging  to  A  is  planted  in  the  soil  of  B. 

Until  it  takes  root  in  the  new  soil,  the  tree  continues  the  property 
of  A;  but  a  rooted  tree  is  always  the  property  of  the  owner  of  the 
soil.  (31.) 

8.  The  wheat  of  A  is  sown  in  the  land  of  B. 

Sown  wheat  is  on  the  footing  of  rooted  trees.  The  wheat  belongs 
to  B ;  but  the  sower,  if  in  bona  fide  possession,  is  protected  against  B 
turning  him  out  without  compensation  for  the  value  of  the  wheat 
sown.  (32.) 

9.  A  writes  a  poem  or  history  on  the  parchment  or  paper  of  B. 

B,  the  owner  of  the  parchment,  still  remains  owner,  after  the  parch- 
ment has  been  written  on.  But  if  A  is  in  bona  fide  possession  of  the 
parchment,  B  cannot  get  it  from  him  without  offering  to  pay  him  the 
cost  of  writing.  (33.) 

10.  A  paints  a  picture  on  the  tablet  of  B. 

Here,  in  consequence  of  the  possible  value  of  pictures,  the  decision 
is  the  other  way.  The  painted  tablet  belongs  to  A.  If  B,  the  owner 
of  the  tablet,  is  in  possession  of  it  after  it  has  been  painted  on,  A  can- 
not get  it  from  him  without  offering  to  pay  the  cost  of  the  tablet.  If, 
however,  A  is  in  possession  of  the  tablet,  B  may  claim  the  tablet  by 
an  action  in  which  he  is  supposed  still  to  be  the  owner,  offering  to  pay 
the  cost  of  the  painting ;  but  the  painter  could  stop  the  action  by 
paying  the  cost  of  the  tablet.  (34.) 

11.  A,  without  express  search,  finds  treasure  in  the  land  of  B. 
Half  goes  to  A,  half  to  B.  (39.) 

III.  Traditio:  or  delivery. — Its  constituent  elements  are  three. 
1.  The  owner  of  a  thing  means  by  the  transfer  to  pass  the  property 
he  transfers.  2.  He,  or  any  one  entitled  to  act  for  him  (42,  43), 
transfers  by  actually  passing  the  thing,  or  by  giving  the  transferee 
command  over  it,  as  when  he  gives  the  keys  of  a  granary.  (45.)  3. 
The  transferee,  meaning  thereby  to  become  owner,  receives  it.  Traditio 
was  necessary  to  pass  property  of  all  kinds ;  and  in  Justinian's  time^ 
land,  wherever  situated,  passed  by  tradition.  (40,  note.) 

The  handing  over  and  the  meaning  to  pass  the  property  are  both 
necessary.  The  seller  may  hand  over  a  thing,  but  he  generally  does 
not  mean  to  pass  the  property  till  he  is  actually  paid ;  and  then  not 
till  the  seller  is  paid,  does  the  thing  handed  over  become  the  property 
of  the  buyer.  (41.)  The  lender,  again,  hands  over  a  thing,  not  meaning 
to  cease  to  be  owner  of  it.  If  he  changes  his  mind  and  wishes  to  give 
it,  his  purpose  of  giving  unites  with  the  previous  act  of  handing  over, 
and  the  legal  traditio  is  accomplished.  (41.)  Things  on  board  shixj 
may  he  thrown  overboard  to  lighten  the  B\iv^,'W\*  >i>Ciavt  <y«\v^T^  ^<^  "w^x> 
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mean  to  cease  to  be  owners,  and  therefore  the  property  in  them  doea 
not  pass  to  those  who  may  pick  them  up.  (48.)  It  is  not,  however, 
necessary  that  the  transferee  should  be  a  person  definitely  ascertained, 
for  if  money  is  thrown  to  a  mob,  the  incertm  perxma  who  pick  it  up 
become  the  owners  by  tradUio,  (46.) 

Servitudbs. — The  Institutes,  at  the  end  of  this  explanation  of  th( 
modes  of  acquiring  particular  things  jure  naiuralit  pause,  before  speak- 
ing of  the  modes  of  acquiring  such  things  jure  civili,  to  treat  of  servi 
tudes,  which  are  introduced  by  noticing  at  the  beginning  of  the  Seconc 
Title  the  division  of  things  into  corporeal  and  incorporeal^  and  saying 
that  among  incorporeal  things  are  servitudes,  or  portions  of  the  righi 
of  ownership  enjoyed  by  persons  other  than  the  owners  of  the  thin( 
itself.  Servitudes  are  (a)  prasdial  when  enjoyed  over  one  thing  ii 
virtue  of  the  ownership  of  another  thing;  (prsedial  servitudes  bein^ 
of  two  kinds :  rural  and  urban),  and  {b)  personal  when  attached  to  th< 
person  of  the  owner  of  the  servitude. 

Frcedial  Servitudes. — Rural  prsedial  servitudes  (affecting  the  soil] 
were  so  called  because  they  were  of  kinds  most  frequently  met  with  iz 
the  country ;  while  urban  prsedial  servitudes  (affecting  something  buill 
on  the  soil)  were  so  called  because  they  were  of  kinds  most  frequently 
met  with  in  the  city.  The  four  kinds  of  rural  prsedial  sefvitudei 
noticed  in  the  Institutes,  with  an  intimation  that  there  are  othen 
{Tit.  3.  2),  are,  1,  iter,  the  right  of  passing;  2,  actus,  the  right  o: 
driving  cattle;  3,  via,  the  right  of  driving  a  vehicle  over  anothei 
man's  land ;  the  more  extensive  always  involving  the  less  extensivi 
right;  and,  4,  aqtueductus,  the  right  of  conducting  water  througl 
1^  another  man's  land.  (Tit.  3.  pr.)     Of  urban  servitudes  the  instance! 

given  in  the  Institutes  are  the  right,  1,  to  make  a  neighbour's  housi 
sustain  the  weight  of  that  of  the  owner  of  the  servitude ;  2,  to  inser 
a  beam  in  another  man's  house ;  3,  to  make  another  man  receive  thi 
]),  overflow  of  water  from  the  roof  or  gutters  (or  to  allow  him  not  to  b< 

I  subject  any  more  to  the  servitude  of  receiving  such  an  overflow,   i 

<;  this,  which  does  not  seem  a  servitude,  is  the  meaning  of  stillicidiun 

r  non  recipiendi)  \  4,  to  prevent  another  man  raising  his  house  highe: 

I  than  that  of  the  owner  of  the  servitude;  5,  to  prevent  another  mai 

blocking  up  the  lights  of  the  owner  of  the  servitude.  (1.) 

Personal  Sej'vitudes  are  the  following:    1,    Umsfrudus ;   2,    Usus 
3,  Habitatio. 
\  Usmfructus  is  the  right  of  using  and  taking  the  fruits  of  anything 

*  the  fruits  including  the  frucius  civHeSy  i.e.  the  profits  derived   fron 

V  selling  or  letting  the  right  of  taking  the  fruits.     The  usufructuary  o 

owner  of  this  servitude  had  to  act  as  a  good  paterfamilias,  taking 
and  giving  security  that  he  would  take,  good  care  of  the  thing,  an( 
(T  making  losses  good.     If  the  substance  of  the  thing  ceased  to  exist,  hi 

servitude  was  at  an  end,  and  it  was  personal  to  himself  and  did  no 
pass  to  his  heirs,  and  only  the  fruits  actually  gathered  by  him  belonge< 
to  him.  (Tit.  4.  pr.)     In  the  old  law  only  things  not  consumed  in  th 


•  I 
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use  could  be  the  subjects  of  usufruct ;  but  things  consumed  in  the  use, 
such  as  garments  or  wine,  might,  imder  a  senatusconsultum  of  the 
time  of  Augustus,  be  made  subject  to  a  usufruct  in  favour  of  a  legatee, 
the  usufructuary  having  to  give  security  that  at  the  termination  of  the 
usufruct  he  would  pay  their  value  as  estimated  at  the  commencement 
of  the  usufruct   (2.) 

Utfus,  or  the  naked  use,  is  the  right  of  using  the  thing,  not  of  taking 
the  fruits  of  it  except  for  his  daily  wants.  (Tit  5. 1.)  In  the  case  of  a 
house,  it  is  the  use  for  the  purpose  of  living  in  it  with  his  family  only, 
and  at  the  most  receiving  a  guest  in  it.  (2.)  Hahitatio  is  the  use  of  a 
house  for  the  purpose  of  living  therein,  with  something  more  added  ia 
the  right  of  letting  it.  (5.) 

Creation  of  Servitudes, — Servitudes  were  created  in  the  following 
ways: — 1.  Mancipatio, — This  only  applied  to  pnedial  rural  servitudes. 

2.  In  jure  ceasio. — (Both  these  were  obsolete  in  the  time  of  Justinian.) 

3.  Pacts  and  stipulations,  followed  by  ^uoa^'- tradition,  i.e.  affording  the- 
means  of  actual  exercise  of  the  rights.  4.  Testament.  5.  Adjudication 
6.  Deductio. — A  thing  is  transferred,  minus  the  servitude,  which  is  re- 
served by  the  transferrer.  7.  Usucapion. — The  acquisition  of  servitudes 
by  usucapion  was  forbidden  by  the  lex  Scribonia;  but  long  possession 
of  them,  or  at  least  of  some  of  them^  was  protected  by  the  prsetor  after 
a  time,  the  length  of  which  is  uncertain,  but  which  was  probably  ten 
years  for  those  present,  and  twenty  years  for  those  not  present,  in  the 
same  province.  If  land  was  acquired  by  usucapion,  so  were  the  servi- 
tudes  that  existed  with  it,  and  a  servitude  lost  by  disuse  might  be  re- 
gained  by  usucapion.  Usucapion  applied  principally  to  pnedial  urban 
servitudes.  It  also  applied  to  at  least  some  preedial  rural  servitudes, 
and  probably  to  usufructs.  (Tit  3.  4,  note;  Tit.  4.  1,  note.)  8.  Lege, 
or  express  enactment. — This  only  applied,  perhaps,  to  usiifructs,  an 
instance  being  the  acquisition  by  the  father  of  the  usufruct  of  the  son's 
pecidium  under  Justinian's  legislation.     (Tit.  4.  1,  note.) 

Extinction  of  Servitudes. — Servitudes  were  extinguished  in  the  fol- 
lowing ways  (Tit.  4.  3,  note) : — 1.  In  jure  cessio^  the  owner  of  the 
servitude  denying  that  he  owns  it  (obsolete  in  time  of  Justinian). 
2.  Confusio  or  consolidatio ;  the  right  to  the  res  serviens  and  the  res 
dominans,  or  to  the  dominium  and  the  usufruct,  vesting  in  the  same 
person.  3.  The  termination  (a)  of  the  rights  under  which  the  servitude 
is  enjoyed  by  the  surrender  of  the  servitude  to  the  owner  of  the  res 
dominans,  either  by  agreement  or  by  permitting  something  that 
destroyed  the  servitude ;  or  (b)  the  termination  of  the  duration  of  the 
servitude,  i.e.  the  period  for  which  it  has  been  fixed  by  the  creator. 

4.  Non-usage ;  not  using  it  for  a  period  which,  previously  to  Justinian, 
was  two  years,  and,  after  Justinian's  legislation,  was  fixed  at  ten  or 
twenty,  according  as  the  parties  were  present  or  absent.  If  the  servi- 
tude was  a  prsedial  urban  one,  it  was  necessary  that,  to  free  the  res 
serviens  by  usucapio,  the  person  affected  by  the  servitude  should  do 
some    distinct    act    inconsistent    with    submls^vcm    \jci   \Jafc   ^<ec<>^?Qk!^ 


526  SUMMARY. 

(umcapio  Itbertaiis).  (Tit.  4.  3,  note.)  In  usufruots,  if  the  luufruo- 
tuary  did  not  use  the  thing  according  to  the  terms  of  the  usufruct, 
it  came  to  an  end.  (Tit.  4.  3,  note.)  Hahitaiio  did  not  cease  by  non- 
usage.  (Tit.  5.  5,  note.)  5.  Perishing  of  the  thing  in  virtue  of  which, 
or  over  which,  the  servitude  was  exercised.  6.  In  the  case  of  usufruct 
and  use,  the  death  or  capitis  deminutio  (including,  before  JuBtini&D, 
the  minima  capitis  deminutio)  of  the  owner  of  the  servitude. 

Emphytbusis,  Superficies,  Piontjs. — Before  returning  to  the  modes 
of  acquisition  of  particular  things,  we  have  to  notice  three  other  in- 
corporeal rights,  which  naturally  connect  themselves  with  personal 
servitudes  : — 1.  Jus  emphyteuiicarium.  2.  Jus  superfiaarium,  3.  Jus 
pigtwris,  (A  summary  of  the  law  relating  to  them  is  given  in  Tit.  5. 
6,  note.)* 

IV.  UsuoAPioN. — The  Institutes,  as  we  have  said,  notice  five  modes 
of  acquiring  res  singula,  three  being  modes  of  acquiring  jure  naturaii, 
and  two  being  modes  of  acquiring  Jure  eivUi.  We  now  come  to  the  first 
of  these  two  latter,  viz.  usucapion,  or  the  process  by  which  possession 
ripens  into  ownership  by  lapse  of  time. 

It  is  only  civil  possession  that  is  capable  of  so  ripening.  Civil  is 
opposed  to  natural  possession.  If  a  man  has  physical  control  over  a 
thing,  detains  it,  as  the  jurists  say,  he  is  in  possession  of  it ;  but,  to 
possess  it,  he  must  mean  to  hold  it  as  his  own.  If  he  not  only  is  in 
possession  of  it,  and  means  to  holds  it  as  his  own,  but  if  also  his 
possession  is  bona  fide  and  ex  justa  causa,  then  such  possession  is  civil 
possession,  the  possession  that  in  Roman  law  {civilis)  gave  rise  to 
usucapio.  If  he  is  merely  in  possession,  or  if  he  has  also  the  animus 
possidendi,  but  his  possession  is  not  bona  fide  and  ex  justa  causa,  then  his 
possession  in  either  case  is  only  natural,  and  does  not  give  rise  to 
usucapio.  The  civil  possessor  and  the  natural  possessor,  who  had  the 
animus  possidendi,  were  protected  in  their  possession  by  praetorian 
interdicts,  but  the  person  merely  in  possession  was  not.  (Tit.  6.  pr., 
note.) 

With  regard  to  usucapio,  we  have  to  ask  three  questions.  1.  What 
things  can  be  acquired  by  usucapio?  2.  What  is  meant  by  the 
terms  bona  fide  and  ex  justa  causa,  as  applied  to  possession  t  3.  What 
time  was  requisite  to  run  before  usucapio  ripened  the  possession  into 
ownership  ? 

1.  What  things  can  be  acquired  by  usucapio  f — At  the  outset  we  have 
to  notice  a  point  of  great  importance.  Lands  in  the  solum  provincials 
never  could  become  the  property  of  an  individual.  The  possessor  could 
not,  therefore,  become  the  owner  of  such  land  by  usucapio.  But  after  a 
certain  length  of  possession  the  prsetor  protected  his  possession  by  allow- 
ing a  plea,  prcsscriptio,  of  long  possession  to  be  effectual  in  an  action 
brought  against  him  for  the  recovery  of  the  possession  of  the  land  he 


*  Where  a  Bummary  of  any  distinct  portion  of  law  is  given  in  the  body  of  the 
work,  it  is  not  repeated  in  this  general  Summary. 
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held.  But  as  the  time  was  much  longer  that  was  required  to  run  for 
the  protection  in  this  way  than  the  time  required  for  tisueapio,  the 
term  proBScrtptio,  or  possemo  longi  temporia,  was  used  to  describe,  with 
regard  to  the  solum  protnncidle,  the  equivalent  of  usucapio  with  regard 
to  moveables  and  solum  Italieum,  There  were  some  differences  in  their 
operation ;  the  chief  of  which  were,  1,  that  possessio  longi  temporis  did 
not  give  ownership ;  2,  that  usucapio  was  only  interrupted  by  a  judg- 
ment, longi  temporis  possessio  by  a  litis  contestcUio ;  and  3,  under  usu- 
capio the  thing  was  acquired  subject  to  its  liabilities,  i.e.  servitudes  or 
mortgages ;  and  imder  longi  temporis  possessio,  it  was  held  free  from 
them.  Yet  as  they  were  nearly  of  the  same  effect,  and  as  the  requisites 
of  possession  in  each  case  were  the  same,  they  are  generally  spoken  of 
together.  (Tit.  6.  pr.,  note.)  Under  Justinian's  legislation  (Tit.  6.  pr.) 
the  possessio  longi  temporis  gave  the  dominium.  Moveables,  it  may  be 
added,  could,  in  all  parts  of  the  Roman  £mpire,  be  aoqtiired  by  usu- 
capio, and  the  possessio  longi  temporis  did  not  apply  to  them.  (Tit. 
6.  pr.,  note.)  We  may,  therefore,  break  the  first  question  into  two 
heads.  1.  What  moveables  could  be  acquired  by  usucapio?  2. 
What  immoveables  could  be  acquired  by  usucapio  or  possessio  longi 
temporis  f 

Generally  speaking,  all  things  in  nostro  patrimonio  could  be  so  ac- 
quired, but  things  such  as  res  sacrce,  or  a  free  man,  could  not.  Nor, 
as  a  general  rule^  could  things  incorporeal.  (1,  note.)  Things  stolen 
could  not  be  acquired,  and  a  fugitive  slave  was  reckoned  among  such 
things.  (1.)  The  thief,  of  course,  could  not  acquire  by  usucapio  what 
he  had  stolen ;  but  neither  could  an  innocent  holder,  and,  as  theft  in- 
cluded every  handing  over  by  a  person  of  a  thing  he  knew  not  to  be 
his,  it  was  rare  that  moveables  could  be  acquired  by  usticapio  (3) ;  but 
it  might  happen,  as  if  an  heir  bona  flde  deals  with  a  thing  merely 
deposited  with  the  testator  as  if  it  had  belonged  to  the  testator  (4),  or 
.  a  usufructuary  so  deals  with  the  child  of  a  female  slave,  believing  bona 
flde  that  it  is  his  property.  There  is  no  taint  of  theft,  and  the  thing, 
when  alienated  by  the  heir  or  usufructuary,  may  be  acquired  by  usu- 
capio. Theft  only  applied  to  moveables.  (7.)  As  to  immoveables, 
they  could  not  be  acquired  by  usucapio  or  longi  temporis  possessio,  if 
they  were  res  vi  possesses,  forcibly  seized  on  (2) ;  but  if  the  possession 
was  originally  sine  vt,  but  still  mala  fide,  e.g.  if  a  person  took  posses- 
sion of  land  left  unguarded,  knowing  it  not  to  be  his,  and  then  alien- 
ated it  to  a  bona  flde  possessor,  this  possessor  could  gain  the  ownership 
by  usucapio,  and  therefore  usucapio  applied  much  more  frequently  to 
inunoveables  than  to  moveables.  (7.)  Bona  vacantia  (the  property 
of  a  person  dying  without  successors)  belonged  to  the  flscus,  and, 
before  being  reported  on  as  such,  could,  but  afterwards  could  not,  be 
acquired  by  usucapio,  (9.)  Nor  could  things  belonging  to  pupils  or 
minors  or  things  forming  part  of  a  dowry.  (10,  note.) 

2.  What  were  the  requisites  of  civil  possession?  What  were  the 
conditions  possession  muet  fuljQ.  in  order  for  usuoapio  to  Qq^Q^I 
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(1)  The  thing  possessed  must  not  have  any  viHum  in  it,  i.e.  mi 
not  be  of  anj  of  those  kinds  of  things  which  we  have  just  doBcribed 
incapable  of  being  acquired  by  usucapio.  (10.) 

(2)  The  thing  must  be  possessed  ex  justa  causa,  that  is,  must  ha 
come  into  the  power  of  the  possessor  by  some  reoognised  legal  mode 
acquisition,  such  as  sale  or  gift  (10,  note) ;  and,  if  there  had  been 
mistake  about  this,  and  the  eausay  or  title,  was  not  just,  the  err< 
imder  Justinian's  legislation,  prevented  tufteapio,  (11.) 

(3)  The  possession  must  be  bona  fide;  the  possessor  must  not  km 
that  he  was  possessing  what  did  not  belong  to  him,  and,  althou] 
reasonable  ignorance  of  facts  could  be  permitted,  ignorance  of  leadi: 
principles  of  law  could  not.  In  the  case  of  a  sale  it  was  necessary  tfa 
the  bona  fides  should  exist  at  the  making  and  also  at  the  performan 
of  the  bargain.  The  general  rule  was  that  the  possession  must  - 
bona  fide  at  its  commencement.  Subsequent  discovery  of  the  real  fac 
did  not  stop  the  process  of  usucapio.  (10,  note.)  This  was  equal 
true,  if  it  was  not  the  same  person,  but  two  persons  that  possesse 
one  taking  from  the  other,  the  thing  during  the  time  requisite  f 
usucapio.  If,  at  its  commencement,  the  possession  of  the  testator  w 
bona  fide,  that  of  the  heir  was  available  for  usucapio,  although  the  he 
knew  that  the  testator  had  been  mistaken.  (12.)  The  times  durii 
which  two  persons  held  the  thing,  the  one  from  the  other,  as  in  tl 
case  of  a  seller  and  a  buyer,  counted  together  for  the  purposes  of  us 
capio.  (13.) 

UsuRPATio. — The  interruption  of  usucapio,  the  breaking  the  ue 
was  termed  usurpatio,  as  if  the  possessor  lost  possession  or  fell  into  tl 
power  of  the  enemy,  or  an  action  was  brought  to  contest  the  right,  tl 
use  being,  under  Justinian,  broken  from  the  time  of  the  first  moving 
the  controversy  {mota  controversia),  instead  of  from  the  liiis  contestcUi 
which  had  no  longer  the  important  place  it  had  under  the  formula] 
system.  (13,  note.) 

In  three  exceptional  cases  the  mala  fide  possessor  might  acquire  I 
usucapio : — 1,  under  the  old  law  (altered  by  Hadrian),  if  the  thing  po 
sessed  was  an  inheritance,  or  part  of  one,  the  mala  fide  possessor  coa 
in  a  year  acquire  the  thing,  whether  moveable  or  immoveable;  2,  i 
could  the  original  owner  of  a  thing  given  over  in  trust  as  against  tl 
fiduciary ;  and  3,  the  original  owner  of  a  thing  sold  by  the  State  f< 
non-payment  of  a  mortgage  debt  could  again  acquire  it,  as  against  tl 
prcediator,  or  purchaser  from  the  State,  but  in  this  case  two  year 
possession  was  necessary  for  immoveables.  (10,  note.) 

3.  What  time  was  required  for  the  possession  to  run  on  in  orii 
that  usuccipio  might  take  effect  f 

By  the  Twelve  Tables  it  was  provided  that  usucapio  should  be  con 
pleted  in  two  years  in  the  case  of  inmioveables,  and  in  one  year  in  tl 
case  of  moveables.  (Tit.  6.  pr.) 

The  lotigi  temporis  possessio,  introduced  by  the  prastors  chiefly  fc 
the  pix)tection  of  possessors  of  provincial  lands,  required  ten  years 
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the  parties  were  domiciled  in  the  same  province,  inter  prcesentes ;  and 
twenty  years  if  they  were  not,  inter  absentes,  (Tit.  6.  pr.,  note.) 

Justinian  changed  the  system  generally.  He  lengthened  the  time 
for  the  acquisition  of  moveables  from  one  year  to  three  years,  and  gave 
the  name  of  ttsticapio  to  the  acquisition  of  moveables  by  possession 
during  three  years.  He  made  the  longi  temporis  possessio  apply  to 
lands  everywhere  (abolishing  the  distinction  between  solum  Italicum 
and  solwm  provinciale),  and  he  made  the  longi  temporis  possessio  give 
the  ownership  and  not  merely  bar  actions.  (Tit.  6.  pr.,  note.)  > 

PossESSio  LONGissiMi  TEMPORIS. — There  was  also  possessio  longts- 
simi  temp&i^is,  which  possession,  lasting  in  the  case  of  ecclesiastical 
property  and  mortgaged  property  in  possession  of  the  debtor  for  forty 
years,  and  in  other  cases  for  thirty  years,  enabled  the  possessor  to 
repel  all  actions,  whatever  the  defect  in  the  possession  might  be.  (13^ 
note.) 

Possession  for  five  years  of  things  purchased  from  the  fiscus  gave, 
under  an  edict  of  Marcus  Aurelius,  complete  ownership  to  the  pur- 
chasers, whatever  might  be  the  defects  of  the  possession,  as  if,  for 
example,  there  were  rights  of  an  owner  or  mortgagee  which  the  fiscas 
ought  to  have  respected.  Those  damnified  by  the  action  of  the  JUcus 
were  during  four  years  at  liberty,  under  a  constitution  of  Zeno,  to  seek 
compensation  from  the  fiscus,  while  the  purchasers  had  under  this 
constitution  an  incontestable  title  at  once.  (14.) 

V.  Gift. — The  second  mode  of  acquisition  jure  civili  noticed  in  the 
Institutes  is  gift,  but,  unless  on  account  of  the  ceremonies  accompany- 
ing gifts  under  Justinian's  legislation,  it  is  not  properly  a  mode  of 
acquisition  separate  from  tradition.  It  is  a  delivery  of  a  thing  from  a 
particular  motive.  (Tit.  7.  pr.)  The  subject  of  gifts  is  treated  of 
under  three  heads :  gifts  mortis  causa,  gifts  inter  vivos,  and  gifts  propter 
nuptias. 

i.  Bonationes  mortis  causa. — Gifts  on  account  of  death  (donationes 
mortis  catisa)  were  gifts  made  in  contemplation  of  death,  revocable 
before  the  death  of  the  donor,  and  failing  if  the  donee  died  first.  They 
might  be  made  in  either  of  two  ways.  The  donor  might  hand  over 
the  thing  to  the  donee,  but  the  gift  was  not  to  be  completed  until  the 
donor  was  dead ;  or  the  donor  might  hand  over  the  thing,  giving  it 
there  and  then,  but  bargaining  that  it  was  to  be  restored  to  him  if  he 
did  not  die  on  the  occasion  contemplated.  In  either  case,  although  he 
had  certainly  in  the  second  case  lost  the  dominium,  the  donor  was 
allowed  to  get  back  the  thing  by  a  real  action.  (Tit  7.  1,  note.) 

Justinian  required  that  a  donatio  mortis  causa  should  be  made  in 
the  presence  of  five  witnesses.  (1,  note.) 

Donationes  mortis  causa  very  closely  resembled  legacies.  They 
were  subjected  to  the  deduction  of  the  Falcidian  fourth,  and  were  not 
valid  if  the  giver  was  insolvent :  but  they  differed  from  legacies  in  the 
following  particulars.  1.  They  took  effect  on  the  death  of  the  donor 
without  its  being  necessary  that  the  heir  sbovid  «ii\/^T.    *!•  ^^>ci^  %swsw^ 
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person  who  could  take  or  could  not  take  the  one^  could  or  could  not 
take  the  other;  but  capacity  was  regarded,  in  the  case  of  dofnaJtiofMM 
mortis  causa,  at  the  time  of  the  death  only,  not,  as  in  the  case  of 
legacies,  also  at  the  time  of  the  disposition.  3.  A  ftliusfamilias  could,  with 
his  father's  permission,  make  donationes  mortis  causa,  but  could  not  give 
legacies  of  other  things  than  his  peculium  eastrense,  4.  A  pere^^rinus  could 
make  donationes  mortis  causa,  but  could  not  give  legacies.  (1,  note.) 

ii.  Gifts  inter  vivos  require  tradition,  but  if  the  intentions  of  the 
donor  have  been  manifested  he  is  bound  to  deliver.  A  mere  agreement 
to  give  was  not  originally  binding,  but  Constantine  enacted  that  such 
an  agreement  should  be  binding  if  in  writing,  and  Justinian  made  the 
agreement  binding  in  every  case.  Some  donations  looked  on  with 
peculiar  favour,  such  as  gifts  to  or  from  the  emperor,  were  valid,  with- 
out anything  more  than  the  intention  to  give  being  manifested;  but 
other  gifts^  if  exceeding  200  solidi  previously  to  Justinian,  and  500 
solidi  under  his  legislation,  needed  to  be  registered  by  public  deeds.  Gifts 
requiring  to  be  registered  were,  however,  valid  up  to  the  limit  below 
which  registration  was  not  necessary.  Gifts,  as  a  rule,  were  not  re- 
vocable ;  but  Justinian  made  them  revocable  in  case  of  the  ingratitude 
of  the  donee.  (2.) 

iii.  Gifts  propter  nuptias, — Gifts  between  husband  and  wife  were 
prohibited  by  law.  But  as  an  equivalent  to  the  doB  contributed  by  the 
wife,  the  husband  frequently  made  a  gift  before  marriage,  donatio  ante 
nuptias,  which  was  the  inalienable  property  of  the  wife  managed  by 
the  husband ;  and  this  donation  might,  like  the  dos^  be  increased  after 
marriage.  Justinian  enacted  that  such  gifts,  like  dotes,  might  be  not 
only  increased,  but  made  after  marriage,  and  should  receive  the  more 
appropriate  name  of  donationes  propter^  instead  of  ante,  nuptias.  The 
wife,  if  survivor,  received  a  portion  of  the  donatio,  equal  in  quantity 
before  Justinian,  and  in  value  under  Justinian,  to  that  which  the 
husband,  if  survivor,  would  have  received  out  of  the  dos.     (3,  note.) 

Justinian,  in  closing  the  subject  of  the  mode  of  acquiring  particular 
things  by  the  civil  law,  notices  that  there  had  been  at  one  time  a  mode 
of  acquiring  per  jus  accrescendif  which  took  effect  when  one  joint  owner 
of  a  slave  enfranchised  him  in  such  a  way  that,  if  the  enfranchisement 
had  been  effectual,  the  slave  would  have  become  a  citizen ;  the  share 
of  the  enfranchising  owner  passed  by  accrual  to  the  other  owner,  and 
this  other  owner  became  the  sole  owner  of  the  slave.  Justinian  did 
away  with  this  by  enacting  that  in  such  a  case  the  slave  should  be  free, 
and  the  other  part-owner  should  receive  a  pecuniary  compensation  from 
the  enfranchising  part-owner.  (4.) 

Before  passing  to  consider  the  modes  of  acquiring  groups  of  things, 
the  Institutes  deal  with  two  subsidiary  subjects,  viz.  1,  Separation  from 
ownership  of  the  power  of  alienation,  and  2,  Acquisition  through  others. 

i.  Separation  from  Ownership  op  the  Power  of  Alienation. 

1.  A  person  who  is  ottmer  cannot  always  alienate.  Two  instances 
are  given,     (a)  A  husband  cannot  alienate  immoveables  formiug  part  of 
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the  dos  of  his  wife,  although  the  ownership  is  in  him.  The  lex  Julia  pre- 
vented a  husband  selling  such  immoveables,  when  in  Italico  solo,  with- 
out his  wife's  consent,  or  mortgaging  them  with  her  consent.  Justinian 
enacted  that  immoveables,  forming  part  of  the  dos,  wherever  situated, 
could  not  be  sold  or  mortgaged  by  the  husband,  even  with  the  consent 
of  the  wife.  (Tit  8.  pr.) 

(6)  A  pupil  cannot,  without  the  authorisation  of  the  tutor,  alienate. 

The  pupil  could  not  transfer  the  property  in  anything  belonging  to 
him,  but  he  could  acquire  the  property  in  anything  transferred  to  him. 
Three  illustrations  of  this  doctrine  are  given. 

(a)  A  pupil  imauthorised  could  not  enter  into  the  contract  of  mt^ 
ttturn,  i.e.  could  not  lend  a  thing  so  that  the  thing  lent  became  the 
property  of  the  f>erson  to  whom  it  was  lent,  he  in  his  turn  having  to 
give  as  much  back.  If  the  pupil  made  such  a  contract,  he  could  by 
a  real  action  get  the  thing  back,  if  not  consumed ;  if  consumed  bona 
fide  he  could  recover  the  value  of  it  by  a  condictio ;  if  consumed 
incUa  fide,  he  oould  get  not  only  the  value,  but  damages  by  an  cLctio  ad 
exhibendwm, 

(b)  If  the  pupil  unauthorised  paid  a  debt,  he  could  not  make  the 
money  paid  belong  to  the  creditor.  It  was  still  his,  and  if  not  spent 
might  be  got  back  by  a  real  action  from  the  creditor ;  if  spent  bona  fide, 
the  debt  due  by  the  pupil  was  considered  as  liquidated  ;  if  spent  mala 
fide,  the  pupil  would  have  an  octtb  ad  exhibendwn. 

(c)  If  a  debtor  made  a  payment  to  a  pupil  without  the  tutor  autho- 
rising the  payment,  the  money  paid  became  the  property  of  the  pupil, 
and  the  debt  still  remained  unextinguished.  If  the  pupil  sued  for  the 
siun  owing,  the  debtor  oould  only  repel  the  action  to  the  extent  to 
which  the  pupil  then  had  the  money  in  hand,  and  if  the  pupil  had 
spent  it  all,  the  debtor  had  to  pay  over  again.  Even  if  the  tutor 
authorised  the  payment,  the  debtor  was  not  quite  safe,  for  the  tutor 
might  not  hand  over  to  the  pupil  the  money  paid ;  and  then  the  praetor 
might  give  a  resiitiUio  in  integrum,  placing  the  pupil  in  the  position 
in  which  h&  would  have  been  if  the  debt  had  not  been  paid,  and  so  the 
creditor  might  have  to  pay  over  again.  To  obviate  this  risk,  Justinian 
enacted  that  if  the  debtor  paid  under  the  authority  of  a  judicial  order, 
which  was  to  be  given  gratis,  he  was  to  be  absolutely  secure,  and  under 
no  circumstances  could  he  have  to  pay  again.  (Tit.  8.  2.) 

2.  A  person  not  owner  can  sometimes  alienate.  The  instance  given 
is  that  of  a  creditor  who  has  a  power  (of  which  he  cannot  be  deprived 
even  by  agreement)  of  selling  the  thing  pledged  or  mortgaged  (pignus, 
hypotheca).  Justinian  enacted,  that  unless  the  parties  otherwise 
agreed,  the  sale  should  take  place  two  years  after  notice  to  pay ;  and 
in  two  years  more,  if  no  purchaser  could  be  found,  the  creditor  should 
be  considered  the  owner.  (Tit.  8.  1,  note.) 

iL  AoQUisiTiON  THBonoH  OTHERS. — We  may  acquire  through,  1, 
filii/amiliarum ;  2,  slaves  belonging  to  us,  and,  to  a  certain  extent, 
slaves  of  whom  we  have  the  usufruct ;  3,  procursLtot^. 
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1.  Acquitition  through  filiifamtliarum. — The  old  rule  of  law  was 
that  everything  acquired  by  a  JUiusfamilias  was  aoquired  for  and 
belonged  tx>  the  pcUer/amilias,  The  son  might  have  a  peeultum  or 
property  under  his  control,  which,  so  far  as  third  persons  went,  who 
could  sue  and  recover  to  the  extent  of  the  peeultum,  was  like  the  son's 
property ;  but  the  father  remained  the  legal  owner  of  it,  and  it  was 
only  under  the  son's  control  because  the  father  permitted  this.  The 
first  change  was  the  introduction  of  the  pbculium  oastbbnsb,  dating 
from  the  beginning  of  the  empire,  consisting  of  everything  given  to  a 
son  on  setting  out  for  military  service,  or  acquired  while  that  service 
lasted.  This  peculiwn  was  the  son's;  he  could  dispose  of  it  as  he 
pleased  in  his  lifetime  or  by  testament,  but  if  he  did  not  dispose  of  it 
by  testament,  then  his  father  took  it  not  as  the  heir  of  the  son,  but  as 
the  claimant  of  a  pecuLivm,  Justinian,  however,  allowed  the  children 
or  brother  of  t\iQ  filiu^amiUas  to  take  the  pecuLiwa  before  the  father. 
The  next  change  was  the  introduction  by  Constantine,  or  perhaps 
previously,  of  the  pbculium  quasi-gastrbnsb,  i.e.  property  acquired 
by  the  son  in  personal  attendance  on  the  emperor ;  and  this  peetUium 
too  could,  under  Justinian,  be,  like  the  castrensey  given  by  testament. 
(Tit.  9.  1,  note.) 

Lastly,  Constantine  introduced  the  peculium  advektitium,  which, 

having  been  previously  confined  to  property  coming  from  a  mother  or 

maternal  ancestor,  or  husband  or  wife,   was   made  by  Justinian  to 

include  all  property  coming  to  the  filtt^familias,  except  the  peeultum 

profectitiwn,  i.e.  the  property  coming  to  him  from  the  father  himself. 

t     Of  this  peetdiwn  adverUitium  the  son  had  the  ownership,  the  father 

^    the  usufrucit.  (Tit.  9.  1.)     From  the  peculium  falling  under  the  three 

above  heads  as  not  belonging  to  the  father,  a  third  used  to  be  deducted 

.    by  the  father  when  he  emancipated  the  son.     Justinian  gave  the  father 

the  usufruct  of  half,  instead  of   the  ownerahip  of  a  third,  of   such 

pecidium^  in  case  of  emancipation.  (2.) 

2.  Acquisition  through  slaves. — (a)  The  slave  stipulates  for  tlie 
master's  benefit,  but  cannot  make  his  master's  position  worse.  The 
slave  enters  on  an  inheritance  only  if  the  master  directs  him,  for  the 
inheritance  may  be  such  as  to  cause  loss.  The  slave  takes  a  legacy 
for  the  benefit  of  the  master  whose  slave  he  was  at  the  date  of  the 
decease  of  the  testator.  The  slave  possesses  for  the  master,  who  must 
have  knowledge  of  the  possession  and  supply  the  animus,  the  slave 
only  being  capable  of  physical  detention — except  when  the  slave 
possessed  a  thing  as  part  of  his  peculivm ;  for  the  master,  in  allowing 
him  to  create  this  pecultv/m  (which  always  belonged  to  the  master), 
has  exercised  the  animits  necessary  for  possession.  And  what  is  here 
said  of  the  slave  may,  with  the  necessary  exceptions  as  to  the  peculia 
castrensia,  quasi-catirensiay  and  adverUiiiay  be  said  of  the  filius- 
familias,  who  equally  stipulated  for  his  father  s  benefit,  could  not  make 
his  father's  position  worse,  took  inheritances  only  under  his  father's 
direction,   received    legacies   for    his   father's    benefit,   and    possessed 
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physically  for  his  father,  but  needed  his  father's  animus  posndendu 
(3,  note.) 

{b)  Through  slaves  of  whom  any  one  has  the  usufruct,  he  acquires 
whatever  they  acquire  (including  possession  as  well  as  ownership)  by 
means  of  anything  belonging  to  the  usufructuary  or  by  their  own 
labour.  Everything  else  which  they  acquire,  as  for  example  an  in- 
heritance or  a  legacy,  is  acquired  for  their  owner.  The  same  may  be 
said  of  a  slave  possessed  bofiafide,  but  who  is  really  not  the  slave  of 
the  possessor,  either  as  being  free  or  belonging  to  another.  If  the 
slave  possessed  honafde  becomes  in  time  the  property  of  the  possessor 
by  iisticapio  (which  cannot  happen  in  case  of  a  slave  of  whom  there 
is  a  usufruct),  he  acquires  thenceforth  everything  for  the  owner  by 
ufucapio.  (4.) 

3.  Acquisition  through  procwrcUors. — On  the  other  hand,  a  man 
could  not  acquire  by  means  of  free  persons  not  in  his  power  or  pos- 
sessed by  him  honafide^  nor  by  slaves  belonging  to  another,  of  whom 
he  had  neither  the  usufruct  nor  the  bona  fide  possession.  He  could 
acquire  nothing  ^  per  extraneam  persoiuim,*  except  that  a  procurator 
could  acquire  possession  for  his  principal,  even  when  his  principal  did 
not  know  of  the  acquisition,  itnd  then  if  the  thing  possessed  was  handed 
over  by  the  owner,  the  ownership  was  acquired  by  the  principal  in  any 
case,  but  if  it  was  not  handed  over,  then  the  usucapio  began  to  run  on 
behalf  of  the  principal  only  from  the  time  when  he  knew  of  and  adopted 
the  possession.  (5.) 

Testaments. 

We  now  come  to  the  first  mode  of  acquiring  universitates  rerum, 
viz.  by  testament,  and  this  subject  occupies  the  rest  of  the  Second  Book. 

We  have  to  consider  (1)  the  legal  position  of  the  maker  of  the 
testament :  (a)  how  he  must  make  it,  which  will  vary  according  as  he 
is  or  is  not  a  soldier ;  (b)  who  are  legally  incapable  of  making  wills ; 
(c)  the  duties  and  powers  of  the  testator  as  to  the  disinherison,  insti- 
tution, and  substitution  of  heirs ;  {d)  the  causes  that  make  a  testament 
invalid ;  and  (2)  the  legal  position  of  those  who  take  under  a  testament, 
that  is,  of  (a)  heirs,  {b)  legatees,  and  (c)  those  who  receive  or  benefit 
by  a  trust. 

I.  Legal  Position  of  the  Maker  of  the  Testament. 

1.  Form  of  the  Testament. — In  the  earliest  period  of  Roman 
law,  a  testament  might  be  made  (a)  in  the  calata  comitia,  called  twice 
a  year  for  this  purpose,  where  the  gentes  watched  over  the  transfer  of 
the  hereditaSy  or  (6)  in  procifictu,  in  time  of  war,  when  an  army  was 
setting  out  to  fight.  Then  a  new  form  of  will  was  introduced  in  the 
shape  of  a  fictitious  sale,  by  which  originally  the  heir  figuring  as  the 
familioB  emptor  bought  the  inheritance  from  the  testator  in  the  presence 
of  the  holder  of  the  scales  and  five  witnesses.  Afterwacda  tbL<^  faicv^XAxib 
emptor  became  merely  an  outsider,  going  \Xito\3L!^  V>aft  ^et^casso:^  Vix  "^^ 
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benefit  of  the  heir,  whose  name  was  concealed  during  the  lifetime 
of  the  testator.  (Tit  10.  1.) 

Then  came  the  prsetorian  testament.  The  form  of  sale  was  no 
longer  required.  The  liMpens  and  the  famUuB  emptor  became  two 
additional  witnesses,  making  seven  in  all,  but  the  seven  witoesses  had 
to  go  through  a  new  formality.  They  had  to  seal  the  testament  with 
their  seals.  (2.) 

Lastly  came  the  imperial  form  of  will  introduced  in  the  fifth  centoiy 
by  Theodosius  the  Second.  Here  a  new  precaution  was  introduced: 
the  seven  witnesses  had  not  only  to  seal,  but  to  subscribe  the  testament, 
and  so  had  the  testator,  or,  if  he  could  not  write,  an  eighth  witness  had 
to  subscribe  for  him.  This  testament  was  said  to  be  trtpartitum,  that 
is,  taking  its  origin  from  three  sources.  The  necessity  for  the  testa- 
ment being  made  at  one  single  time,  and  the  necessity  of  the  presence 
of  seven  witnesses,  came  from  the  old  civil  law;  the  sealing  of  the 
testament  by  the  witnesses  came  from  prsetorian  law;  the  subscrip- 
tion of  the  witnesses  and  the  testator  came  from  imperial  law.  (3.) 
Justinian  added,  and  subsequently  abolished,  another  requirement,  that 
the  name  of  the  heir  should  be  in  the  handwriting  of  the  testator  or  of 
one  of  the  witnesses.  (4.) 

It  made  no  difference  what  seal  the  witnesses  used,  and  before  the 
time  of  Theodosius  and  Valentinian  they  used,  and  after  that  time  thej 
were  obliged,  to  write  by  the  side  of  the  mark  of  their  seal  their  names 
and  the  name  of  the  testator.  (5,  and  2,  note.) 

Any  one,  as  a  general  rule,  could  be  a  witness  with  whom  the 
testator  had  testamenti  /actio,  i.e.  to  whom  he  could  leave  his  inherit- 
ance. But  there  were  exceptions  :  such  as  women,  children  below  the 
age  of  puberty,  slaves,  the  mad,  the  deaf,  the  dumb,  and  persons  con- 
sidered as  tntestabiles  on  account  of  having  committed  certain  offences^ 
such  as  writing  libels  or  denying  their  signature  to  a  former  testament 
which  they  had  witnessed.  (6.)  A  testament  would,  however,  be  valid,, 
although  witnessed  by  a  slave,  if,  at  the  time  of  witnessing  it,  he  was 
reputed  to  be  free.  (7.)  Members  of  the  same  family  might  be  witnesses 
of  the  same  testament  (8) ;  but  the  JUtusfamilias  could  not  be  a 
witness  of  the  father's  testament,  nor  could  the  father  be  a  witness 
of  the  son's  testament  affecting  his  peculium  castrense,  (9.)  Neither 
the  heir  nor  any  one  in  the  same  family  with  him  could  be  a  witness — 
but  legatees  and  fideicommissarit,  and  those  connected  with  them, 
might.  (10,  11.) 

The  testament  might  be  written  on  any  material,  wax,  parchment, 
&G.  (12) ;  and  any  number  of  copies  of  a  testament  might  be  made. 
(13.)  A  testament  need  not  be  made  in  writing  at  all.  It  might  be 
merely  nuncupative,  that  is,  the  testator  might  orally  declare  his  wishes 
in  the  presence  of  seven  witnesses.  (14.) 

Military   Testaments, — Special   privileges,   however,   as   to   making 

testaments  were  accorded  to  soldiers  by  Julius  Caesar,  and  confirmed  by 

other  emperors.     A  soldier,  wYvVVe  %envci!S|.  *\xl  «w  ^»x£i^^<^\i^  ^aa  not  re- 
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quired  to  observe  the  formalities  incumbent  on  ciyilians;  and  this 
applied  to  a  soldier  filitufamiliaa  making  a  testament  as  to  his  pecu^ 
Hum  castrense.  But  if  he  was  not  in  a  campaign^  the  flliu^amiluu 
had  to  observe  the  usual  formalities.  Under  Justinian  it  was  un- 
doubtedly necessary  that  the  soldier's  testament  should  be  made  during 
a  campaign,  but  whether  this  had  previously  been  the  law  is  doubtful. 
(Tit.  11.  pr.) 

The  following  were  the  chief  privileges  of  soldiers  with  regard  to 
military  testaments  :  (a)  All  that  was  necessary  for  the  validity  of  a  sol- 
dier*s  testament  was  that  he  should  have  meant  in  some  way  to  express 
his  testamentary  intentions;  if  orally,  in  the  presence  of  a  witness. 
(b)  Any  words  would  suffice  to  institute  his  heir,  (Tit.  11.  1.)  (c)  The 
soldier  might  die  partly  testate  and  partly  intestate.  (6,  note.)  {d)  He 
need  not  disinherit  his  children  by  name.  (Tit.  13.  6.)  (e)  His  testa- 
ment would  not  be  rendered  invalid  by  those  causes  which  would  render 
invalid  the  testament  of  a  civilian  (jxiganus),  and  his  testament,  how- 
ever informally  made,  would  suffice  for  revocation  of  a  previous  testa- 
ment. (Tit  17.  2,  note.)  (/)  He  could  institute  as  heirs  persons 
generally  incapacitated,  such  as  deportati  and  peregrini,  (Tit.  11.  6, 
note.)  (g)  He  could  give  more  than  three-fourths  of  his  property  in 
legacies.  (Tit.  22.  3,  note.)  (A)  He  could  dispose  of  the  inheritance  by 
codicils.  (Tit.  11.  6,  note.)  {%)  He  might  make  a  testament  although 
deaf  or  dumb.  (2.)  (j)  A  testament  made  irregularly  before  he  acquired 
the  power  of  making  a  military  testament  became  valid  as  the  expression 
of  his  wishes  after  he  had  acquired  that  power.  (4.)  {k)  Nor  did  a 
minima  capitis  deminutio  affect  the  validity  of  a  military  testament,  nor 
the  two  greater  kinds,  if  inflicted  for  merely  military  offences.  (5,  note.) 
(l)  The  rule  treating  institutions  ex  certo  tempore  or  ad  certum  tempus 
as  a  superfluity  did  not  extend  to  military  testaments.  (Tit.  14.  9.) 
(m)  Soldiers  could  make  a  testament  for  their  children  without  having 
made  their  own,  and  could  substitute  to  emancipated  children  and  to 
strangers.  (Tit.  16.  9,  note.) 

The  testament  of  a  soldier  made  without  the  forms  required  from 
civilians  remained  in  force  for  a  year  after  his  discharge  (pott  mis- 
stonem) ;  and  if  he  inserted  a  condition  that  could  not  be  fulfilled  within 
a  year,  yet  his  testament  was  valid,  supposing  he  died  while  he  could 
make  a  military  testament.  After  a  year  from  his  discharge  had 
elapsed,  he  was  obliged,  to  die  testate,  to  make  a  testament  with  the 
ordinary  forms.  (Tit.  11.  3.) 

2.  Persons  incapablb  op  Testation. — All  persons,  however,  could 
not  make  testaments.  This  power  was  confined  to  Roman  citizens  9ui 
juris.  The  JUiusfamilias  could,  however,  dispose  by  testament  of  his 
pecvlium  castrense^  and  this  privilege  was  first  in  some,  and  then  in 
all,  cases  extended  to  the  pecvliwn  quan-castrense  (Tit.  12.  pr. ;  Tit. 
11.  6) ;  the  father  taking  these  jE>ecuZta,  however,  by  the  patria  potestas, 
if  the  son  died  intestate  leaving  no  child  or  brother.  (Tit.  12.  pr.) 
Children  under  age,  mad  persons,  except  in  lucid  vcL^T^^^AVJL^\\s^^5s«.- 
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dieted  pi*odigals  (2);  deaf  and  dumb  and  blind  people,  except  under 
special  precautions  provided  by  the  emperoi's  (3,  4),  could  not  make 
testaments. 

> 

Captivity, — A  testament  made  by  a  man  during  captivity  was  in- 
valid, but  a  testament  made  before  he  became  captive  was  valid,  by  the 
Jtts postliminiiy  if  he  returned;  or  if  he  died,  by  a  deduction  from  the 
terms  of  the  lex  Cornelia,  punishing  the  foi^ery  of  the  testament  of  a 
person  dying  in  captivity.  It  was  argued  that  a  testament  made  by  a 
pei*son  who  subsequently  died  in  captivity  must  be  valid,  or  the  law 
would  not  punish  a  forgery  of  such  a  testament.  (5,  note.) 

3.  We  now  come  to  the  rules  as  to  the  (a)  disinherison,  (b)  institu- 
tion, and  (c)  substitution  of  heirs. 

(a)  DiSTNHBRisoN. — The  sui  heredes  of  the  testator,  Le.  those 
persons  who  were  made  sui  juris  by  his  death,  had  such  an  interest  in 
the  inheritance  that  if  he  wished  to  exclude  them  he  must  do  so  ex- 
pressly. He  had  to  exclude  his  sons  by  name,  and  if  he  did  not,  the 
testament  was  wholly  invalid.  Other  sui  keredeSy  such  as  daughters, 
he  might  exclude  by  the  general  term  ceteri  exheredes  sunto;  but  if  he 
did  not  do  this,  then  the  testament  was  not  invalid,  but  these  excluded 
sui  heredes  took  by  a  kind  of  accrual  their  proper  share,  if  the  instituted 
heirs  were  sui  Iieredes,  and  half  the  inheritance  if  the  instituted  heirs 
were  strangers.  (Tit.  13.  pr.,  note.) 

The  birth  of  a  new  suns  heres  after  the  testament  had  been  made 
introduced  a  new  participator  in  the  inheritance,  and  unless  this  person 
was  expressly  disinherited  by  anticipation,  the  testament  was  made  in- 
valid. The  term  posthumous  was  in  strictness  applied  to  any  person 
born  after  the  death  of  the  testator.  In  the  theory  of  law,  postumi  were 
incertas  personcBy  and  could  not  be  instituted  or  disinherited ;  but  the 
civil  law  permitted  the  institution  of  postumi  sui  heredeSy  bom  after  the 
death  of  the  testator  (1,  note) ;  and  the  lex  Junia  Velleia  permitted  the 
institution  of  postumi  sui  heredesy  conceived  before  and  bom  after  the 
date  of  the  testament,  but  bom  before  the  testator's  death  {postumi  Vel- 
leiani),  (2,  note.)  And  postumi  who  could  be  instituted  must  be  dis- 
inherited. The  jurist  Gallus  Aquilius  invented  a  form  of  institution 
by  which  the  case  was  met  of  a  son  dying  in  the  testator's  lifetime,  and 
then  the  testator  dying,  and  then  there  being  a  posthumous  son  of  the 
son,  who  would  be  a  suits  heres  of  the  testator.  (1,  note.) 

There  was  also  another  way  in  which  new  sui  heredes  might  come 
into  existence  after  the  date  of  the  testament.  A  son  might  die  in  the 
lifetime  of  the  testator,  and  then  the  children  of  that  son  would  pass 
into  the  rank  of  sui  heredes.  The  lex  Junia  Velleiay  by  a  further  pro- 
vision, permitted  the  disinherison  of  all  such  children,  who  were  said  to 
be  postumorum  loco  {postumi  quasi  Velleiani),  (2,  note.) 

The  disinherison  of  postumi  had  to  be  made  nominatim  :  Quicumque 
mihi  jilius  genitus  fuerit  exheres  esto,  (1.)  Postu/mas  might  be  disin- 
herited by  the  general  ceteri  clause.  It  was,  however,  necessary  that 
the  jx>stnmcey  if  disinherited  by  the  general  clause,  should  have  some- 
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thing  left  them,  to  show  they  were  not  passed  over  through  forget- 
fulness.  (1.)  Other  persons,  who  came  into  the  family  after  the  date 
of  the  testament,  such  as  children  subsequently  adopted,  and  children 
both  conceived  and  bom  after  the  date  of  the  testament,  in  the  lifetime 
of  the  testator,  necessarily  invalidated  the  testament.  (2,  note.) 

So  far  we  have  been  considering  the  provisions  of  the  civil  law.  The 
praetor  also  came  to  the  aid  of  those  who  were  not,  in  his  opinion,  pro- 
perly disinherited,  by  giving  them  bcnorum  possesno  cofUrd  tcUndas,  (3.) 

If  a  daughter  or  a  grandchild  was  omitted,  the  praetor  permitted  the 
testament  to  be  set  altogether  aside,  but  the  Emperor  Antoninus  made 
a  distinction^  and  allowed  the  daughter  to  have  only  what  she  would 
take  by  theji'tM  accrescendi,  that  is,  her  share^  which,  if  the  instituted 
heir  was  a  stranger,  would  be  one-half,  whereas  the  grandson,  if  omitted, 
could  get  the  testament  set  aside,  and  would  take  all  the  inheritance, 
Oii  against  an  instituted  stranger.  (3,  note.) 

Under  the  prsetorian  law  grandsons  as  well  as  sons  must  be  disin- 
herited namtnatim,  (3,  note.)  Perhaps  also  the  pnetor  did  not  permit 
the  testament  to  be  set  aside  because  a  son  had  not  been  properly  dis- 
inherited who  died  in  the  lifetime  of  the  testator,  although  the  law  is 
laid  down  by  Justinian  positively  to  this  effect,  that  the  testament  was 
ipso  facto  invalid  in  such  a  case.  (Tit.  13.  pr.  and  3,  note.) 

The  praetor  required  all  sons  and  grandsons  to  be  disinherited,  whe- 
ther they  were  or  were  not  in  the  power  of  the  testator,  provided  they 
were  not  in  another  family.  This  included  those  emancipated  (3),  and 
those  given  in  adoption  and  subsequently  emancipated  by  the  adoptive 
father.  (4.)  The  emancipated  son^  however,  had  to  bring  into  account 
the  property  he  had  acquired  since  emancipation,  if  the  effect  of  his 
getting  the  testament  set  aside  was  injurious  to  a  properly  instituted 
suits  heres,  (3,  note.) 

Justinian  made  some  further  changes.  1.  He  required  the  child 
and  the  grandchild,  male  or  female,  whom  it  was  necessary  to  disin- 
herit at  all,  to  be  disinherited  nominattm.  (5.)  2.  In  case  this  was  not 
done,  the  testament  was  absolutely  invalid.  There  was  no  longer  any 
jtu  accrescendi  for  daughters  and  grandchildren.  (5.)  3.  The  testator 
was  obliged  to  disinherit  nominatim  his  child  given  in  adoption  to  any 
one  but  an  ascendant.  (5,  note.) 

Soldiers  in  expediticme  were  not  obliged  to  disinherit  expressly  any 
one.  (6.)  Mothers  and  maternal  ancestors,  also,  were  not  obliged  to 
disinherit  expressly  those  who  would  have  taken  their  inheritance  ah 
inUstato.  Their  silence  was  sufficient;  but  then  these  persons,  if  im- 
justly  passed  over,  might  present  a  querela  inofficiosi  testamentit  just 
as  those  might  who,  although  disinherited  in  due  form,  complained  that 
their  disinherison  was  unjust.  (7.) 

{b)  Institution. — The  institution  of  the  heir  was  the  basis  of  the 
whole  testament.  In  the  old  law  some  such  formal  phrase  as  Tititis 
heres  esto  was  considered  necessary ;  but,  under  the  empire,  any  form, 
of  institution  would  suffice.  (Tit.  14.  pr.,  tvoX^.^ 
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Whx>  cotdd  be  w^tttuted, — Those  only  oould  be  instituted  heirs  who 
had  the  testamenti  /actio  with  the  testator,  who  had,  in  the  old  lan- 
guage of  the  law,  the  commerctum  with  him.  Many  persons^  however, 
who  had  not  the  testamenti  faetio  in  the  sense  of  being  able  to  make  a 
testament,  had  the  testamenti  fadio  in  the  sense  of  being  capable  of 
being  instituted  as  heirs,  as,  for  instance,  persons  below  the  age  of 
puberty.  Among  those  who  could  not  be  instituted  were  pereffrim^ 
deportatiy  and  uncertain  persons;  an  example  of  an  uncertain  person 
being  '  whoever  shall  marry  my  daughter,'  but  a  person  whom  the 
testator  had  not  seen  was  not  an  uncertain  person.  (12.)  The  insti- 
tution of  uncertain  persons  was  permitted  by  Justinian.  Further,  it 
was  not  permitted  to  institute  municipalities;  the  gods,  with  certain 
exceptions,  and  so  forth;  and,  under  the  law  of  Justinian,  certain 
others,  as  apostates,  heretics,  or  persons  whose  institution  seemed  con- 
trary to  the  rules  of  law  or  of  justice  as  to  marriage;  and,  though 
ccelibes  and  orbi  could  be  instituted  as  heirs,  the  former  took  (unless  of 
an  age  too  young  for  marriage,  or  in  case  of  near  relationship  to  the 
testator)  nothing,  and  the  latter  only  half  of  what  was  given  them  by 
the  testament,  so  long  as  the  lex  Papia  FoppoM,  abolished  by  Con- 
stantine,  was  in  force.  (Tit.  10.  6,  note.) 

Institution  of  Slaves, — The  master  might  institute  his  slave,  and, 
under  Justinian,  without  expressly  enfranchising  him,  and  Justinian 
permitted  the  institution  of  a  slave  in  whom  the  testator  had  only  a 
bare  ownership,  the  slave  having,  however,  still  to  serve  the  usufruc- 
tuary ;  but  a  mistress  could  not  institute,  and  so  enfranchise,  a  slave 
accused  of  adultery  with  her.  (Tit.  14.  pr.)  The  slave  of  the  testator, 
if  instituted,  was  obliged  to  take  the  inheritance,  if  not  emancipated 
before  the  testator's  death. 

If  the  testator  instituted  the  slave  of  another,  the  master  of  the 
slave  decided  whether  the  slave  should  accept  the  inheritance,  and  the 
slave  took  it  for  his  master,  or  masters,  if  there  were  several,  rateably 
(3) ;  and  if  the  master  of  the  slave  was  dead,  the  slave  could  take  the 
inheritance  of  the  testator  for  the  benefit  of  his  dead  master's  inheri- 
tance. (2.)  In  order  to  decide,  in  cases  of  the  slave  being  alienated,  for 
what  master  the  inheritance  was  taken,  it  was  necessary  to  look  to  the 
time  when  the  inheritance  was  actually  accepted,  as  the  slave  took  the 
inheritance  for  the  master  to  whom  he  then  belonged.  (1.) 

A  testator  might  appoint  one  heir,  or  as  many  as  he  pleased.  (4.) 

Calculation  of  the  parts  of  an  inheritance, — The  calculation  of  the 
parts  into  which  the  testator  divided  the  inheritance  was  made  in  the 
terms  of  the  as,  its  multiples  and  its  fractious.  The  real  cm  contained 
twelve  ounces,  but  the  testamentary  as,  or  unit  of  the  inheritance,  was 
held  to  contain  as  many  ounces  as  the  testator  pleased.  A  person  could 
not  die  partly  testate  and  partly  intestate,  and  so,  if  a  testator  insti- 
tuted only  one  heir  and  gave  him  six  ounces,  it  was  held  that  the  as 
in  this  case  only  contained  six  ounces,  and  he  took  the  whole.  (5.)  If 
be  instituted  several  heirs,  and  the  number  of  parts,  or  ounces,  he  gave 
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to  each  came,  in  the  whole,  to  11  or  13,  this  was  taken  to  be  the 
number  included  in  the  as.  But  if  he  gave  two  parts  to  one,  and  two 
to  another,  and  instituted  a  third  heir,  without  expressing  how  many 
parts  were  given  him,  then  recourse  was  had  to  the  normal  as,  and 
this  third  heir  had  the  number  of  parts  (eight)  necessary  to  make  up 
the  twelve  ounces  of  the  as  ;  or  if  the  parts  given  reached,  or  exceeded, 
twelve,  then  the  testator  was  supposed  to  have  had  the  double  as,  or 
dupondtus,  in  mind,  and  the  instituted  heir,  to  whom  no  express 
niunber  of  parts  was  given,  took  the  number  of  parts  necessary  to  make 
up  the  dvponditUy  i.e.  if  twelve  were  given,  he  took  twelve,  or  one  half 
of  the  inheritance,  and,  if  more  than  twelve,  as  thirteen  or  twenty-five, 
were  given,  then  he  took  enough  parts  to  make  up  the  dupondius,  or,  if 
necessary,  the  tripandius.  The  fractions  of  the  dupondius  or  tripondius 
could,  of  course,  be  brought  back  to  fractions  of  the  as.  (6,  7,  8.) 

Conditional  Institution. — Sui  heredes  could  not  be  instituted  condi- 
tionally unless  the  condition  was  one  in  their  own  power  to  fulfil,  and 
was  one  lawful  to  carry  out,  but  other  heirs  might  be  instituted  condi- 
tionally. (9.)  An  impossible  condition— and  conditions  of  a  kind  con- 
trary to  law  or  boni  mores  were  reckoned  among  impossible  conditions 
— was  treated  simply  as  if  it  had  not  been  inserted  at  all,  and  the  in- 
stitution was  valid.  (10.)  So  too,  if  an  heir  was  instituted  from,  or  to, 
a  certain  time,  this  was  treated  as  something  altogether  superfluous, 
for  to  say  that  a  man,  after  a  date,  or  up  to  a  date,  should  be  heir, 
offended  the  rule  that  a  testator  could  not  die  partly  testate,  and  also  the 
rule  semel  heres  semper  heres.  But  if  the  time  was  uncertain,  in  the 
BCDse  that  the  heir  was  to  be  heir  when  a  thing  did  happen  that  must 
happen  some  time,  as  when  A  died,  this  uncertain  time  was  looked  on 
merely  as  a  condition,  and  the  inheritance  was  in  abeyance  until  it  was 
seen  whether  the  instituted  heir  survived  A.  If  he  did,  he  entered  on 
the  inheritance,  and,  in  all  cases,  when  an  heir  entered  on  a  condition 
being  fulfilled,  his  rights  were  made,  by  his  entering,  to  date  back  to 
the  time  of  the  death  of  the  testator. 

(c)  Substitution,  which  was  either  ordinary,  or  to  a  pupil.  StLb- 
stitutio  vtUgaris^  as  opposed  to  pupillaris,  was  the  institution  of  another 
heir  in  case  the  heir  first  named  did  not  take ;  and  the  law  allowed  any 
number  of  such  substitutions,  to  which  resort  was  had,  partly  from  the 
prevailing  wish  not  to  die  intestate,  and  partly  because,  while  the  lex 
Julia  et  Fapia  Poppcea  was  in  operation,  the  testator,  by  substituting 
an  heir,  could  give  to  a  person  he  wished  to  benefit  the  share  of  an 
instituted  heir  disqualified  from  taking  under  this  law.  (Tit.  15.  pr. 
and  1,  notes.) 

One  important  use  of  the  power  of  substitution  was  that  which  re- 
garded co-heirs.  Three  instances  are  given  which  show  the  benefits  of 
substitution  to  co-heirs,  i.  Their  position,  if  substituted  to  each  other, 
was  better  than  their  position  under  the  law  of  accrual,  jus  accrescendi. 
For  though  the  share  of  an  instituted  heir  who  did  not  take  It  i^-^ssij^ 
to  co-heirs  by  the  right  of  accrual,  t\ie  eSec\»  \nw^  \i^\.  ^^  ^»5sa  ^a.  Ns^ 
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case  of  substitution,  for  those  substituted  had  a  liberty  of  choice  as  to 
taking  this  vacant  share,  whereas  they  must  take  what  accrued  to  them. 

ii.  The  surviving  substituted  co-heirs  might  possibly  get  more  in 
the  case  of  one  of  their  number  dying,  for  one  co-heir  might  die  after 
entering  on  his  own  share  of  the  inheritance,  but  before  the  share  of 
a  co-heir  subsequently  renouncing  was  offered  him.  If  there  was  no 
substitution,  the  heirs  of  this  co-heir  would  take  by  accrual  the  vacant 
share ;  but  the  benefit  of  substitution  was  personal.  If  the  oo-heir  did 
not  live  to  take  the  vacant  share,  it  did  not  go  to  his  heirs,  but  went  to  the 
surviving  co-heirs,  who  thus  had  the  advantage  of  excluding  his  heirs. 

iii.  Under  the  lex  Julia  et  Papia  some  persons  might  take  what 
was  given  them  as  co-heirs,  who  could  not  take  caduea.  Substitution 
might  be  beneficial  to  them,  and  they  took  as  substituted  heirs  what 
they  were  disqualified  from  claiming  as  caduca,  (1,  note.) 

Unless  the  testator  otherwise  provided,  substituted  co-heirs,  if  in- 
stituted with  unequal  shares,  took  the  same  unequal  shares  of  what 
they  got  by  substitution.  (2.)  If  one  of  two  co-heirs  is  substituted  to 
the  other,  and  a  third  person  is  substituted  to  the  substituted  oo-heir, 
the  third  person  is  taken  to  be  substituted  also  to  the  other  co-heir,  and, 
if  both  co-heirs  die,  takes  the  shares  of  both,  although  the  oo-heir  to 
whom  he  was  expressly  substituted,  died  first.  (3.)  If  a  testator  sub- 
stituted an  heir  to  an  instituted  heir,  who,  really  a  slave,  was  thought 
by  the  testator  to  be  free,  the  master  of  the  instituted  slave  and  the 
substituted  heir  were  permitted,  by  a  kind  of  rough  equity,  each  to 
take  half.  (4.) 

Suhstitutio  pupillarts, — Custom  had  also  sanctioned  what  was 
termed  pupiUaris  suhstitutio,  A  testator  might,  but  only  as  a  part  of 
his  own  testament  (Tit.  16.  5),  substitute  to  each  or  to  any  of  his  chil- 
dren in  his  power  at  the  time  of  making  the  testament  and  at  his 
death  (including  posthumous  children)  (4),  if  they  became  heirs,  but 
died  under  the  legal  age  of  puberty,  or  any  previous  date  fixed  by  the 
testator  (8) ;  and  a  person  substituted  (whether  specially  named,  or 
generally,  as  whoever  might  be  the  heir  of  the  testator)  (7)  to  such  a 
child,  was  considered  to  be  substituted  both  by  vulgaris  suhstitutio^  so 
that  he  took  if  the  child  never  lived  to  take  the  inheritance,  and  by 
pupiUaris  substitution  so  that  he  took  if  the  child  lived  to  take  the 
inheritance  but  died  under  puberty.  (Tit.  16.  pr.)  A  substitution 
(qu/isi-pupillaris),  framed  on  the  model  of  the  pupiUaris,  permitted 
any  ascendant  to  substitute  to  persons  of  puberty  deprived  of  reason 
any  one  of  the  descendants,  or.  if  there  were  none,  one  of  the  brothers 
of  the  insane.  (1.)  By  pupiUaris  substitutio  the  one  testament  of  the 
father  operated  on  two  inheritances,  and  the  substituted  heir  took  all 
the  inheritance  of  the  son,  and  not  only  that  which  came  from  the 
father.  (2.)  The  father  might,  if  he  thought  proper,  substitute,  without 
letting  the  name  of  the  substituted  heir  be  known,  unless  the  son  died 
within  the  age  of  puberty,  so  as  to  guard  against  the  substituted  heir 
knowing  that  he  had  an  \nleresX.  \ii\>ViQ  d«d.t\voi  the  child.  (3.)     Fathers 
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might  substitute  to  disinherited  children,  but  not  to  emancipated,  as 
they  were  no  longer  in  the  testator's  power,  and  the  patria  potestas 
was  the  basis  of  the  custom.  (4,  note.)  If  the  tmpubes  was  arrogated, 
the  substitution  was  at  an  end,  but  the  arrogator  was  obliged  to  under- 
take, in  case  the  child  died  impubes,  to  give  up  to  the  substituted  heir 
all  he  would  have  taken  if  the  substitution  had  remained  in  force.  (4.) 

As  the  basis  of  the  custom  was  the  patria  potestas,  a  father  could 
not  substitute  to  a  stranger  or  to  a  son  above  the  age  of  puberty.  All 
he  could  do  was  to  impose  a  fideicommissum  on  the  person  instituted, 
binding  him,  if  he  died  within  a  certain  time,  to  give  back  that  which 
came  to  him  from  the  testator  to  the  person  whom  the  testator  wished 
in  that  case  to  benefit  (9.) 

4.  Causes  that  madb  a  Testament  invalid. — A  testament  legally 
made  remained  valid  until  revoked  (ruptum)  or  rendered  ineffectual 
{irritum).  (Tit.  17.  pr.) 

(a)  Testamentum  ruptwn, — A  testament  was  revoked  (ruptum),  1, 
by  the  subsequent  arrogation  or  (if  the  testator  was  an  ascendant) 
adoption  of  a  suns  heres,  unless  the  new  suus  heres  had  been  insti- 
tuted by  anticipation.  (1.)  2.  By  the  testator  subsequently  making 
another  testament  validly  made  or  made  in  any  way  under  which  there 
could  have  been  an  heir.  (2.)  If  the  heir  under  the  second  testament 
could  take  ab  tntestato,  the  second  testament,  although  not  made  with 
sufficient  formalities,  revoked  the  first,  and  was  treated  as  an  expres- 
sion of  the  testator's  wishes  bindmg  on  the  heres  aJb  intestato.  (2,  note.) 
3.  The  testament  was  also  revoked  by  the  testator  tearing  or  defacing 
it,  or,  if  it  had  been  made  ten  years  when  the  testator  died,  by  the 
testator  having  before  witnesses,  or  by  a  deed,  signified  his  wish  that 
it  should  not  remain  in  force.  (2,  note.)  If  the  heir  in  the  second 
testament  was  instituted  for  certain  things  only,  and  it  wtis  declared 
that  the  first  testament  should  be  valid^  the  first  testament  was  revoked^ 
but  the  heir  in  the  second  had  to  content  himself  with  the  things  so 
given  him,  or  with  a  fourth  of  the  inheritance,  as  would  be  most 
favourable,  and  had  to  restore  the  rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament.  (3.) 

Testamentwfn  irritum — A  testament  was  rendered  ineffectual  {irri- 
tum) by  the  testator  subsequently  imdergoing  a  capitis  deniinutio. 
But  if  the  testator  had  reverted  to  his  former  position,  and  had  been 
a  citizen  and  m  juris  at  the  time  of  his  death,  then  the  prsetor  would 
give  the  heir  instituted  in  his  testament  bonorum  possessio  secundum 
fabulas,  a  distinct  expression  of  the  testator's  wish  to  that  effect  being, 
however,  required  in  case  a  testator  who  was  arrogated  after  making 
the  testament  had  been  subsequently  emancipated.  (6,  note.)  The 
emperors,  after  Pertinax,  would  not  accept  an  inheritance  when  they 
were  instituted  on  account  of  a  suit,  or  to  cure  the  informality  of  an 
informal  testament,  or  if  instituted  by  word  of  mouth.  (8.) 

(6)  Querela  inofficiosi  testamenti. — Under  the  general  head 
of  the  invalidity  of  testaments  we  have  to  notice  the  «i^^<^v^  v»s&^^V^k^ 
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a  testament  would  be  attacked  as  inofficioium.  There  were  certain 
persons  who  might  bring  an  action  called  the  querela  inoffieum  tutor 
menii  before  the  centumviri,  to  have  the  testament  set  aside,  although 
it  was  formally  perfect.  The  ground  of  the  action  was  that  the  testator 
had  not  done  his  duty  by  them  in  his  testament,  and  that  he  had  cast 
a  slur  on  their  good  fame  by  unjustly  excluding  them  from  sharing  the 
inheritance,  and,  if  this  was  made  out,  the  testament  was  set  aside 
under  the  fiction  that  the  testator  could  not  have  been  of  sound  mind 
when  he  made  his  testament.  (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  disinherited  or  omitted,  children, 
including  posthiunous  children  and  children  adopted  by  an  ascendant 
(2),  might  attack  the  testaments  of  fathers  or  grandfathers  in  whose 
power  they  were.  (Tit.  18.  pr.) 

On  the  ground  of  being  unjustly  omitted,  children  might  attack 
the  testament  of  their  mother,  and  grandchildren  those  of  their 
maternal  grandfather.  (Tit.  18.  pr.,  note.) 

Parents  might,  if  omitted,  attack  the  testaments  of  their  children ; 
and  if  infamous  persons  were  preferred  to  them,  brothers  and  sisters 
of  the  testator  might  attack  the  testament,  and  this  liberty,  which 
originally  was  given  only  if  the  tie  of  agnation  continued,  was  extended 
by  Justinian  to  brothers  and  sisters,  if  the  tie  of  agnation  had  ceased, 
and  even  to  brothers  and  sisters  of  the  half  blood  on  either  side.  (1, 
note.)  No  more  distant  relation  could  bring  the  action,  nor  could  any 
one  bring  it,  unless  as  a  last  resource,  and  if  he  could  not  get  anything 
any  other  way.  An  arrogated  pupil,  for  example,  disinherited  by  the 
arrogator,  had  the  qttarta  Antonina^  and  so  could  not  bring  the  qnereln 
de  tnofficioso.  (2,  note.) 

Portio  Ugitima, — No  one,  if  anything  whatever  was  left  to  him  by 
the  testament,  could  attack  it  as  inofficiosvan.  But  he  had  a  right  to 
bring  the  actio  in  supplementum  legitimcB,  to  have  that  which  was  left 
to  him  made  up,  if  below,  to  the  fourth  part  of  that  which  he  would 
have  taken  ab  intestate.  Before  Justinian,,  if  the  gift  to  him  had  not 
reached  the  amount  of  this  fourth,  he  could  attack  the  testament,  unless 
the  testator  had  directed  that  the  deficiency  should  be  made  up  to  him. 
Justinian  directed  the  fourth  to  be  made  up  without  the  direction  on 
the  part  of  the  testator.  (3.  and  note.) 

If  a  person  received  the  fourth  part  in  any  way  under  the  testa- 
ment, as  heir,  legatee,  or  fideicommissarius,  or  by  a  donatio  mortis 
causa,  or  had  received  it  by  a  donatio  inter  vivos,  expressly  as  this 
fourth,  or  for  the  purchase  of  military  rank,  or  had  received  it  from  a 
parent,  as  part  of  a  dos  or  donatio  ante  nuptial,  this  person  could  not 
attack  as  inoffidosum  the  testament  of  the  person  from  whom  the  part 
was  thus  received.  (6,  and  7,  note.) 

If  there  were  several  persons  entitled  to  bring  the  action,  each  was 
to  have  the  fourth  of  what  he  would  have  taken  ab  intestato.  (7.) 

Extinction  of  the  action, — The  right  to  bring  the  actio  de  tnofficioso 
was  extinguished,   1.  By  the   person  entitled  to  the  qttarta  legitinia 
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having  died  without  having  manifested  an  mtention  to  dispute  the 
testament ;  if  he  had  done  so,  the  action  passed  to  his  heirs.  2.  If  he 
had  allowed  a  certain  time,  at  first  fixed  at  two  years,  and  afterwards 
at  6ve  years,  to  elapse  without  bringing  the  action.  3.  By  acquiescmg 
directly  or  indirectly  in  the  testament  (7,  note) ;  but  a  tutor  who  had 
acquiesced  in  the  testament  on  behalf  of  his  pupil  might  still  attack 
the  testament  on  his  own  account  (4),  just  as,  if  he  had  attacked  the 
testament  on  behalf  of  the  pupil  unsuccessfully,  he  did  not  lose  to  the 
fiscas  what  was  given  to  himself,  this  being  the  usual  penalty  of  un- 
successful attack.  (5.) 

System  of  the  NoveU, — Justinian  in  the  Novels  introduced  a  new 
system.  (7,  note.) 

1 .  The  portio  legitima  was  fixed  in  a  new  way.  If  the  number  of 
those  who  could  claim  it  was  four  or  a  less  number,  then  they  were  all 
together  entitled  to  one-third  of  the  testator's  whole  inheritance,  which 
third  they  shared  between  them ;  if  more  than  four,  to  one-half. 

2.  Those  entitled  to  receive  a  portio  legitima  must  be  instituted  as 
heirs,  and  it  was  not  enough  to  prevent  the  testament  being  attacked  as 
inofficioetim,  that  they  got  their  portions  in  some  other  way  than  as  heirs. 

3.  If  the  testament  was  set  aside  as  to  the  heirs,  it  still  remained 
in  force  for  all  else,  for  trusts,  legacies,  and  so  forth. 

4.  The  causes  of  just  disinherison  were  enumerated,  and  on  a 
specified  one  of  these  the  testator  must  express  himself  to  be  acting. 

II.  LvQAL  Position  op  thosb  taking  under  a  Tbstambnt. 

This  is  the  second  head  of  testamentary  law,  the  legal  position  of 
the  testator  having  been  the  first.  Those  taking  under  a  testament 
were,  1 ,  Heirs ;  2,  Legatees ;  3,  Fideicommissarii. 

I.  Hbirs. — Heirs  are  of  three  kinds:  (1)  Necee»arii ;  (2)  Sui  et 
necessarii;   and  (3)  Extranet,  (Tit.  19.  pr.) 

Heredee  Necessarii, — ^The  heres  necessarius  was  a  slave  instituted 
by  his  master.  He  became  at  once  free  on  the  death  of  the  testator,  and 
he  had  no  option  as  to  taking  the  inheritance.  He  was  obliged  to  take 
it  (necessarius) t  and  the  object  of  the  institution  was  that  the  testator 
might  be  sure  of  having  a  testamentary  heir,  so  that  if  the  testator  was 
insolvent,  his  goods  might  be  sold,  not  as  his,  but  as  those  of  the  heir, 
and  thus  the  testator^s  memory  be  saved  the  disgrace  of  such  a  sale. 
(Tit.  19.  1.) 

The  heres  necessarius  might  claim  the  beneficiwni  separationis,  that 
is,  to  have  his  property  acquired  after  the  death  of  the  testator,  or  any- 
thing due  to  him  from  the  testator,  kept  distinct  from  the  property  of  the 
testator,  and  free  from  claims  against  the  testator's  inheritance.  (1,  note.) 

Sui  Heredes. — Sui  et  necessarii  heredes  are  the  descendants  of  the 
testator,  in  his  power  at  the  time  of  his  death,  and  not  having  any  one 
preceding  them  in  whose  power  they  became  by  the  death  of  the  testator, 
as  would  be  the  case  with  the  testator's  grandson  who  had  a  living 
father.  (2.) 
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Sui  heredes  were  so  called  because  they  were,  even  in  the  lifetime 
of  the  paterfamilias,  looked  on  as  in  a  manner  partners  in  the 
inheritance.  They  were,  so  to  speak,  heirs  to  their  own  inheritance ; 
and  the  inheritance  came  to  them  without  their  entering  on  it,  or 
wishing  to  have  it,  or  proving  that  it  came  to  them.  They  were,  in 
the  old  civil  law,  obliged  to  take  the  inheritance,  but  the  protor  gave 
them  the  hejieficivm  abstinendi — that  is,  allowed  them  to  abstain  if 
they  pleased — ^and  unless  they  mixed  themselves  up  with  the  inheritance, 
the  prsetor  inferred  from  their  holding  aloof  that  they  wished  to  abstain, 
and  then,  if  the  goods  were  sold,  they  were  sold  in  the  name  of  the 
testator,  and  no  actions  could  be  brought  against  the  sutu  heres  as  heir, 
although,  if  he  pleased,  he  might  afterwards  alter  his  mind  and  accept 
the  inheritance.  (2,  note.) 

Extranei  Heredes, — Heirs  not  subject  to  the  power  of  the  testator 
are  termed  stranger  heirs,  extra/nei  heredes.  Children  not  within  his 
power  if  instituted,  children  instituted  by  the  mother,  slaves  instituted 
and  subsequently  manumitted,  are  extranei.  (3.)  These  heirs  wei-e  re- 
quired to  have  the  testamenti  /actio  (in  the  sense,  not  of  being  able  to 
make  a  testament,  but  of  being  able  to  take  under  a  testsunent)  at  three 
epochs,  (a)  the  making  of  the  testament ;  (b)  the  death  of  the  testator ; 
(c)  the  entering  of  the  heir  on  the  inheritance.  (4.)  If  his  capacity  was 
lost  and  regained  between  the  first  two  of  these  epochs,  the  heir  could 
enter  on  the  inheritance,  but  not  so  if  the  loss  and  regaining  took  place 
between  the  second  and  third  epochs.  (4,  note.)  The  extraneus  heres 
was  at  liberty  to  accept  or  renounce  the  inheritance. 

Entering  on  the  Inheritance.  Cretio. — How  did  the  heir  accept  it  ? 
First,  there  was  a  method  of  instituting,  obsolete  by  the  time  of  Justinian, 
in  which  there  was  a  cretioy  or  direction  to  the  heir,  to  make  up  his 
mind  within  a  given  time,  either  from  the  date  at  which  he  knew  of 
his  rights  and  could  exercise  them,  cretio  vulgaris^  or  from  the  date  at 
which  his  rights  accrued  to  him,  cretio  continua.  The  heir,  within  the 
time  fixed,  could  alter  his  mind.  If  he  accepted,  he  announced  his 
acceptance  in  a  solemn  form.    (7,  note.) 

Ordinarily  the  heir  entered  on  the  inheritance  either  by  doing  some 
act  as  heir  (j>ro  herede  gerere)  or  by  the  mere  expression  of  his  willing- 
ness to  be  heir.  (7.)  The  heir,  in  acting  as  heir,  must  know  that  he 
is  heir,  and  that  the  testator  is  dead.    (7.) 

There  was  no  fixed  time  in  which  the  heir  must  make  his  decision  ; 
but  the  pr&etor  would,  on  application,  fix  the  time,  allowing  not  less 
than  one  hundred  days,  and  Justinian  enacted  t)u\t  it  should  not  exceed 
nine  months,  or,  by  imperial  favour,  a  year.  If  the  heir  did  not  decide 
within  the  time,  he  was,  in  an  action  on  the  part  of  the  liei-edes  ah 
intestate ,  taken  to  have  rejected,  and,  in  an  action  on  the  part  of  credi- 
tors, to  have  accepted,  the  inheritance.  (5,  note.) 

A  person  could  not  enter  for  another,  nor  on  part  of  an  inheritance, 
nor  conditionally;  if  he  entered  he  succeeded  to  the  persona  of  the 
deceased.  (7,  note,) 
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If  the  extraneus  hei'ea  accepted,  he  could,  if  under  twenty-five  years, 
be  relieved  from  his  position,  if  a  disadvantageous  one,  by  the  praetor 
giving  a  regtitutio  in  integrum.  (5.)  If  he  was  over  twenty-five,  he  could 
not  be  relieved,  and  must  abide  by  all  the  consequences  of  accepting 
the  inheritance,  including  the  liability  to  pay  the  debts  of  the  testator ; 
but  on  a  very  special  occasion,  Hadrian  relaxed  this  rule,  and  Grordian 
ordered  that  it  should  never  be  enforced  against  soldiers.  (6.)  Jus- 
tinian introduced  a  new  system  by  which  the  heirs  might  enter  on  the 
inheritance  of  even  an  insolvent  testator  without  risk.  The  heir  might 
claim  to  have  an  inventory  made  {beneficium  inventarit)  of  the  in- 
heritance, this  inventory  to  be  begun  within  thirty,  and  finished  withia 
ninety,  days  of  the  time  when  he  became  acquainted  with  his  right8> 
and  could  exercise  them,  and  made  in  the  presence  of  a  notary  or  three 
witnesses.  Out  of  the  property  specified  in  the  inventory  he  had  to  pay 
the  creditors,  paying  himself  anything  that  might  be  due  to  him.  If 
the  property  was  more  than  sufficient,  he  took  the  surplus.  If  insuffi- 
cient, his  own  estate  was  in  no  way  liable.  (6,  note.) 

II.  LsoATEBS. — Although  legacies  constitut-e  a  title  to  particular 
things,  not  to  groups  of  things,  it  is  convenient  to  treat  of  legacies  while 
treating  of  testaments.  (Tit  20.  pr.)  A  legacy  is  a  gift  left  by  a  deceased 
person  (I),  and  the  subject  of  legacies  may  be  treated  under  six  heads. 

1.  General  Notions  as  to  Legacies  and  their  Forms,  (A)  Forms. — 
In  the  old  law  there  were  four  modes  of  giving  legacies :  (a)  per  vindi- 
cationem,  when  the  testator  gave  {Stichum  do,  lego)  the  Quiritary 
ownership  of  the  thing  given ;  (b)  per  dtxmnationem,  when  the  testator 
bound  the  heir  (heres  mens  damnas  esfo  dare)  to  give  a  thing  to  the 
legatee,  who  could  compel  him  by  a  personal  action  to  give  it;  (c) 
sinendi  modo,  when  the  testator  ordered  the  heir  to  allow  the  legatee 
to  take  the  thing  given,  the  legatee  having  a  personal  action  to  make 
the  heir  give  the  opportunity  of  taking  it ;  and  (d)  per  prcBceptionem^ 
a  form  strictly  applicable  to  the  heir,  who  was  thus  allowed  to  take 
something  as  a  legacy  before  receiving  his  share  of  the  inheritance. 
The  senatusconsidtum  Neronianum  provided  that  every  form  of  legacy 
should  be  treated  as  equal  to  that  per  damnationem,  which  was  the 
most  favourable  to  the  legatee,  as  anything  could  be  given  by  it. 
Justinian  enacted  that  all  legacies  should  be  of  the  same  nature,  and 
might  be  enforced  by  every  kind  of  appropriate  action.  (2,  note.) 

Justinian  assimilated  fideicommissa  to  legacies,  except  that  a  slave 
was  the  libertus  of  the  testator  or  of  the  JideicommissariuSf  according 
as  he  received  his  liberty  by  a  legacy  or  a  fideicommissum.  (3.) 

(B)  Co4egaiees. — ^The  same  thing  might  be  left  to  more  than  one 
legatee.  It  might  be  left  coi\fwu:tim,  or,  in  other  language,  re  et  verbis^ 
as,  I  give  my  slave  to  A  and  B ;  or  disjunctim,  or,  in  other  lanjguage, 
rty  as,  I  give  my  slave  to  A^  I  give  the  same  slave  to  B  ;  or  verbis,  when 
the  co-legacy  was  only  nominal,  as,  I  give  my  slave  to  A  and  B  in  equal 
shares.  Under  the  old  law  the  efi*ect  of  co-legacie&  d\^^T^  ««:^!f^'t$!^>xs% 
to  the  formula  employed.     Each  under  per  widicotwiwem  ox  ipw  yr^xw^ 
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tionem  could  demand  the  whole  thing,  and  then  had  to  divide  it,  but 
under  per  damnationem  (if  the  legacy  was  given  di^uncHm)  the  heir 
had  to  give  the  thing  to  one,  and  also  its  value  to  another ;  under  sinendi 
modo  (if  the  legacy  was  given  disjiinctim)  it  is  doubtful  whether  the  rule 
of  per  damnationem  applied,  or  whether,  having  given  the  thing  to  one, 
he  was  free  as  to  the  other.  The  lex  Papia  Poppasa  introduced  a  new 
system,  disqualifying  caslibes  from  taking  at  all,  and  orbi  from  taking 
more  than  half,  and  giving  the  legacies  thus  lapsed  {caduca),  and  also 
all  other  legacies  lapsed  under  the  general  law  {in  causa  caduei),  to 
those  mentioned  in  the  testament  in  the  following  order,  if  thej  were 
patres : —  (a)  co-legatees,  (b)  heirs,  (c)  substituted  heirs,  and  in  default 
to  the  public  treasury  (cerainiim).  Ascendants  or  descendants  to  the 
third  degree  were  exempted  from  the  effect  of  the  lex  Papia^  except 
that  they  could  take  caduca  under  it.  Caracalla  gave  all  caduca  to  the 
fiscus ;  Constantine  abolished  the  law  of  incapacity  arising  from  celi- 
bacy ;  and  Justinian  did  away  with  the  lex  Papia  altogether.  Any 
legacies  passing  carried  with  them  burdens,  and  it  was  optional  to  ac- 
cept them.  Justinian  gave  rights  of  taking  by  accrual  to  every  co- 
legatee,  excluding  those  joined  verbis^  who  were  really  not  co-legatees, 
with  this  difference,  that  if  the  co-legacies  were  given  re,  the  accrual 
was  obligatory,  but  the  burdens  of  the  legacy  did  not  pass.  If  re  ei 
verbis,  the  accrual  was  voluntary,  but  the  burdens  did  pass.  (8,  note.) 

(O)  Time  of  Vesting. — The  rights  of  a  legatee  were  vested  (dies  cedii) 
at  the  date  of  the  testator's  death,  or,  under  the  lex  Pajna,  at  the  day 
of  the  opening  of  the  testament.  The  time  when  the  thing  was  to  be 
demanded  {dies  veniens)  was  the  time  of  the  heir's  entering  on  the  in- 
heritance. The  legatee  took  the  thing,  and  his  heirs,  if  he  subse- 
quently died,  represented  him  in  taking  the  thing  as  it  was  at  the  time 
of  the  dies  cedevs,  excepting  in  the  case  of  a  gift  of  liberty  to  a  slave 
or  a  gift  of  a  personal  servitude,  w^hen  the  dies  cedens  dated  from  the 
entering  on  the  inheritance.  (20,  note.) 

2.  Wfint  could  be  given  by  way  of  Legacy, — The  testator  might  give 
not  only  his  property,  or  that  of  his  heir,  but  a  thing  belonging  to 
another,  provided  it  was  not  a  thing  extra  commerciiim,  and  provided 
that  the  legatee,  on  whom  the  burden  of  proof  lay,  could  show  that 
the  testator  knew  that  this  thing  belonged  to  another.  The  heir,  if  he 
could  not  purchase  the  thing,  had  to  give  the  legatee  its  value.  (4.) 
So  the  heir  was  obliged  to  redeem,  unless  the  testator  expressly  said 
the  legatee  was  to  redeem,  a  thing  which  the  testator  gave  as  a  legacy 
knowing  it  to  be  pledged.  (5.)  If  the  legatee  had,  in  the  lifetime  of 
the  testator,  already  got  the  thing  given  him  as  a  legacy,  he  could 
claim  the  value  if  he  had  bought  it,  but  not  if  he  had  taken  it  by  a 
ciiiisa  lucrativa,  e.g.  gift,  unless  he  had  taken  it  through  a  slave  or 
descendant  in  his  power.'  If  he  had  received  only  the  value  of  the 
thing,  not  the  thing,  under  one  testament  by  a  causa  Iv^rativa,  he  still 
could  claim  the  thing  under  the  testament  of  a  different  person.  (6.) 
future  things  might  be  given  \>^  >N«i.^  oi  W^acy.  (7.)    A  legate  might 
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claim  land  given  him  by  legacy,  although  the  usufruct  had  already 
come  to  him  ex  causa  Iticrativa,  for  the  usufruct  was  treated  as  o 
servitude  only.  (9.)  A  thing  belonging  to  the  legatee  when  the  testa- 
ment was  made  could  not  be  given  to  him  as  a  legacy,  even  if  he  had  after- 
wards parted  with  it ;  such  a  case  fell  uuder  what  was  termed  the  regvla 
Catoniana,  the  rule  that  a  legacy  invalid  when  the  testament  was  made 
remained  always  invalid.  (10.)  If  the  testator  gave  what  he  thought 
belonged  to  another,  although  it  really  belonged  to  himself,  the  gift  was 
valid,  and  so  it  was  if  he  gave  what  he  thought  belonged,  but  did  not 
really  belong,  to  the  legatee.  (11.)  The  legatee  was  entitled  to  a  thing 
alienated  by  the  testator,  and  to  have  redeemed  a  thing  pledged  by  the 
testator,  after  the  testament  was  made,  provided  that  the  thing  had  not 
been  alienated  or  pledged  with  the  intention  of  revoking  the  legacy.  (12.^ 

A  legacy  to  a  debtor  of  what  was  due  to  the  testator  was  valid,  and 
the  heir  could  not  recover  from  the  legatee,  and  might  be  made  to  re- 
lease him,  and  the  debtor  might  also,  by  a  legacy,  have  the  time  of 
payment  deferred.  (13.)  But  a  legacy  to  a  creditor  of  what  the  testatoi 
owed  him  was  invalid,  as  it  gave  the  creditor  nothing  unless  the 
testator  gave  absolutely,  or  at  once,  what  was  previously  due  condi- 
tionally, or  after  a  time.  (14.)  A  husband  might  give  to  his  wife  her 
do8  as  a  legacy,  for  the  legacy  gave  her  a  more  speedy  way  of  recovering 
the  doa;  if  he  gave  her  her  dos,  and  he  had  not  received  it,  the  legacy 
was  void;  but  if  he  gave  her,  by  legacy,  a  de6nite  sum  or  thing,  de- 
scribing it  wrongly  as  having  been  brought  by  her  as  part  of  the  dos^  or 
as  mentioned  in  the  instrumerdum  dotis,  this  description  was  taken  as 
surplusage,  and  she  could  take  the  legacy.  (15.) 

Things  incorporeal  as  well  as  corporeal  might  be  given  by  way  of 
legacy.  Thus  the  testator  might  give  a  debt  due  to  him,  unless  he  had 
exacted  payment  in  his  lifetime,  and  the  heir  would  have  to  sue  for  the 
benefit  of  the  legatee ;  or  he  might  order  the  heir  to  rebuild  a  house  for 
the  legatee,  or  release  him  from  debt.  (21.)  If  he  gave  a  slave  or  any- 
thing else  generally  {legatum  generis\  the  legatee  had  the  choice  among 
the  things  of  this  description  belonging  to  the  testator.  (23.)  Under 
Justinian,  this  right  of  choice,  which  had  previously  been  personal  to 
the  legatee,  went  to  his  heirs,  if  the  legatee  died  after  his  rights  had 
accrued;  and  if  there  were  more  than  one  legatee  to  whom  the  right 
of  choice  belonged,  they  must  decide  by  lot  which  was  to  make  the 
choice  if  they  could  not  otherwise  agree.  (23.)  Unless  a  distinct  legacy 
of  choice  was  given  (legatum  opiionut),  the  legatee  could  not  choose 
the  best  of  the  kind.  (22,  note.)  A  legatee  might  have  a  share  of  the 
inheritance  given  him  (legataHus  partiariu8\  and  not  a  specific  thing, 
but  still  he  remained  in  the  position  of  a  legatee  as  towards  the  heir. 
(23,  note.) 

3.  To  whom  might  Legacies  he  given  f — To  those  with  whom  the 
testator  had  testamenti  /actio.  (24.)  There  were  excluded  (a)  before 
Justinian:  deporiati,  peregrinif  Latini  Juniani,  unless  they  became 
citizens  within  a  fixed  time,  women  under  the  lex  Voccm\a^>iX3ka  ^5Maiax«^R^ 


548  SUMMARY. 

or  childless  (to  the  extent  above  mentioned,  p.  546)  under  the  lex 
Papia ;  (6)  in  the  time  of  Justinian :  heretics,  apostates,  the  children 
of  persons  convicted  of  treason,  and  the  children  of,  and  the  parties 
to,  prohibited  marriages.  A  legacy  under  the  old  law  oould  not  be 
given  to  an  uncertain  person,  as  e.g.  to  the  man  who  might  marry  the 
testator's  daughter,  unless  it  was-  to  an  uncertain  member  of  a  certain 
class,  as  that  one  of  the  testator's  eognati  who  might  marry  the 
testator's  daughter;  nor,  as  being  an  uncertain  person,  to  a  post- 
humous stranger.  Justinian  made  all  the  legacies  to  uncertain  persons 
valid  (25),  and  permitted  a  posthumous  stranger  to  be  instituted  heir 
(26) ;  and  even  previously  to  Justinian  a  legacy  paid  to  an  uncertain 
person  was  not  to  be  refunded.  (25.)  A  legacy  to  the  slave  of  an  heir^ 
unless  given  conditionally,  was  invalid;  but  i^ot  so  a  legacy  to  the 
master  of  a  slave  instituted  heir,  for  he  might  not  be  the  master  at 
the  time  when  the  slave  entered  on  the  inheritance.  (32,  33.) 

4.  Rules  as  to  the  Position,  Terms,  and  Construction  of  Legacies. — A 
mistake  in  the  name  of  the  person  benefited,  or  in  the  institution  of 
an  heir,  does  not  invalidate  a  legacy,  provided  it  is  certain  who  i9 
meant ;  nor  is  a  legacy  rendered  invalid  by  either  a  falsa  demonstration 
as  if  the  testator  gives  *  Stichus  my  bom  slave '  (Stichus  passes  though 
he  is  not  the  bom  slave  of  the  testator),  or  by  a  falsa  causa  or  reason 
assigned  wrongly,  as  '  I  give  to  Titius,  because  he  took  care  of  my 
affairs '.  The  legacy  is  valid  whether  or  not,  in  fact,  Titius  did  take 
such  care ;  but  if  the  legacy  was  conditional,  as  '  I  give  to  Titius  if 
he  has  taken  care/  then,  of  course,  the  condition  must  have  been  ful- 
filled for  the  legacy  to  be  valid.  (29,  30,  31.) 

Justinian  made  it  immaterial  where  in  the  testament  a  legacy  was 
placed.  Previously,  if  it  was  placed  before  the  institution  of  the  heir, 
it  was  invalid  (34),  and  he  made  legacies  valid  which  were  to  take 
effect  after  the  death  of  the  heir  or  legatee ;  whereas  such  gifts,  except 
as  fideicommissa,  had  previously  been  invalid,  as  even  had  legacies 
given  to  take  effect  the  day  before  the  death  of  the  heir  or  legatee. 
(35.)  Justinian  also  made  valid  gifts  by  way  of  legacy,  or  institution 
of  heirs  (and  revocation  and  transfers  of  such  legacies)  made  paence 
nomine,  that  is,  when  something  given  to  one  of  the  persons  benefited 
was  to  be  given  to  another  if  the  person  originally  benefited  did  or  did 
not  do  something,  such  dealings  with  heirships  or  legacies  having 
been  previously  considered  invalid,  even  though  the  penalty  was  given 
to  the  emperor  or  a  soldier,  as  intended  to  punish  one  man  rather  than 
to  benefit  another.  (36.) 

5.  Loss,  Diminution,  or  Increase  of  Things  given  by  way  of  Legacies^ 
— The  loss  of  a  thing  given  as  a  legacy  falls  on  the  legatee,  imless  the 
loss  has  been  caused,  however  innocently,  by  the  heir,  on  whom  the 
loss  then  falls.  (16.)  If  a  female  slave  is  given  with  her  offspring,  the 
legatee  takes  the  offspring  though  the  mother  may  be  dead,  and  so  he 
takes  the  vicarial  slaves  under  a  legacy  of  ordinary  and  vicarial  slaves, 
though  the  ordinary  slaves  may  have  all  died.     But  under  a  legacy  of 
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a  slave  with  his  peculium,  or  of  land  with  its  instruments  of  use  or 
omaitfent,  the  legatee,  if  he  cannot  take  the  slave  or  the  land,  cannot 
take  the  peciUium  or  the  instruments.  (17.)  Under  a  legacy  of  a  flock  • 
of  sheep  the  flock  will  pass,  though  reduced  to  one  sheep  or  increased 
by  young.  Under  a  legacy  of  a  house,  marble  or  pillars  subsequently 
added  by  the  testator  will  pass.  (18,  19.)  But  as  to  the  gift  of  Apecu- 
Hum,  there  is  this  distinction  to  be  made : — If  the  gift  was  to  a  stranger, 
the  amoimt  of  the  pecuiium  that  passed  was  the  amount  at  the  death 
of  the  testator,  with  any  increase  arising  out  of  the  things  contained 
in  the  peetdium;  but  if  the  gift  was  to  the  slave  himself,  the  slave 
had  no  right  until  the  heir  entered  and  was  able  to  free  him ;  and  so 
for  him  the  amount  of  the  pecuiium  was  the  amount  when  the  heir 
entered.  A  gift  by  legacy  to  a  slave  of  his  pecuiium  must  be  express, 
although  if  a  man  in  his  lifetime  freed  a  slave  the  slave  kept  his  pecu- 
Hum,  unless  the  emancipator  demanded  it.  (20.) 

6.  Ademption  and  Transfer  of  Legacies. — Legacies  may  be  revoked 
hy  using  directly  contrary  words,  *  Whereas  I  gave  I  do  not  give,'  or 
by  any  other  words,  or  even  by  the  naked  wish  of  the  testator  becoming 
in  any  way  declared,  the  legatee  being  then  repelled  by  an  exception  of 
dolus  malus  if  he  sued  for  the  legacy,  or  by  some  cause  having  arisen, 
e.g.  an  enmity  having  sprung  up  between  him  and  the  testator,  which 
made  it  clear  the  testator  could  not,  at  the  time  of  his  death,  have 
wished  to  benefit  him.  (Tit.  21.  pr.,  note.)  A  legacy  may  also  be 
transferred,  as  by  saying  what  I  gave  to  A  I  give  to  B,  and  then  B 
would  take  even  if  A  had  died,  and  A  would  not  take  if  B  had  died.  (1.) 

Lbx  Falcidia. — The  wide  testamentary  power  given  by  the  Twelve 
Tables  (uti  legassit  suas  rei,  ita  jus  esto)  and  practically  used,  so  that, 
the  inheritance  being  exhausted  by  legacies,  there  was  no  inducement 
to  the  heir  to  enter,  was  restrained  {a)  by  the  lex  Furia,  forbidding 
more  than  1000  asses  to  be  given  as  a  legacy,  but  ineffectually,  because 
any  number  of  legacies  to  that  amount  might  be  given ;  (6)  by  the  lex 
Voeonia,  providing  that  no  legatee  was  to  have  more  than  each  heir 
had,  but  also  ineffectually,  as  the  number  of  legatees  was  not  limited ; 
and,  lastly  (c),  by  the  lee  Falcidia,  by  which  a  testator  was  restrained 
from  giving  away  in  legacies  more  than  three-fourths  of  the  inheritance. 
A  fourth,  the  quarta  FcUddia,  must  always  remain  to  the  heirs.  (Tit. 
22.  pr.,  note.) 

If  the  testator  gave  distinct  shares  in  his  inheritance  to  difierent 
heirs,  each  heir  had  a  right  to  one-fourth  of  his  share,  even  though  the 
total  thus  deducted  on  the  different  shares  exceeded  one-fourth  of  the 
whole  inheritance.  (1.) 

In  the  application  of  the  lex  Falcidia  regard  was  had  to  the  value 
of  the  estate  at  the  time  of  the  testator's  death.  A  subsequent 
increase  did  not  augment,  nor  did  a  subsequent  decrease  diminish, 
the  amount  the  legatees  received.  But  if  the  estate  subsequently  fell 
in  value,  no  that  the  heir  would  get  nothing  by  entering,  the  le^tAAs^. 
would  have  to  come  to  terms  with  him,  \/^  Vivi\x!(^\i\tCL\/^  ^sciX«t«  V^>^ 
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In  order  to  apply  the  lex  FcUcidia,  the  testator's  debts,  his  funeral 
expenses,  and  the  price  of  the  manumission  of  slaves  were  first  deducted, 
and  then  the  heir  took  a  fourth  of  what  remained,  each  legatee  having 
a  proportionate  amount  deducted  from  his  legacy  if  the  testator  had 
given  more  than  three-fourths  in  legacies.  If  he  had  given  more  thao 
the  value  of  the  whole  inheritance,  no  account  was  taken  of  the  excess, 
and  the  heir  received  a  fourth  of  the  actual  value.  (3.) 

The  lex  FaXcidia  did  not  apply  to  military  testaments.  (3,  note.) 
The  Novels  introduced  a  new  system.  The  heir  could  not  claim  a  fourth 
unless  he  first  had  an  inventory  made,  and  he  could  not  retain  it  at  all 
if  the  testator  forbad  its  retention,  the  legatees  and  other  persons 
interested  being  then  permitted  to  take  under  the  testament,  although 
the  heir  refused  to  enter.  (3,  note.) 

III.  FiDBicoMMissAitii. — Fideicommissa^  or  requests  to  the  heir  to 
do  something  in  favour  of  some  one  else,  and  any  words  of  request 
sufficed  (Tit.  24,  3),  were  expressions  of  the  last  wishes  of  the  person 
who  made  them,  and  were  dispositions  of  the  inheritance,  or  of  part» 
of  it,  the  position  of  the  person  profiting  by  them  being  in  the  former 
case  analogous  to  that  of  an  heir,  in  the  latter  to  that  of  a  legatee. 

Either  testamentary  heirs  or  heirs  ab  tntestato  might  ha.Ye  fideicom- 
missa  imposed  on  them,  and  fidekommissa  could  be  made  by  testament 
or  by  codicils,  or  orally.     (Tit.  23.  1,  note.) 

The  person  making  the  fideicommusum  was  termed  the  fideicom- 
miitenSj  the  person  requested  to  perform  it  Jtduciarius^  and  the  person 
to  be  benefited  by  it  fideicommissanus,  (2,  note.) 

The  object  of  fideicommissa^  when  originally  introduced,  was  to 
benefit  persons  legally  incapable  of  taking  as  heirs  or  legatees. 
Augustus  first  gave  them  legal  validity,  by  desiring  the  consuls  to 
interfere  to  see  them  carried  out.  By  degrees  a  permanent  jurisdic- 
tion was  established  to  maintain  them,  under  a  special  magistrate, 
the  praetor  Jideicommissartus,  The  proceeding  was  always  extra  or- 
dinem.  No  action  lay  to  enforce  fideicommusa,  but  the  magistrate  inter- 
posed if  he  thought  it  equitable  to  enforce  them.  (Tit.  23.  pr.  and  note.) 

When  firnt  introduced,  fideicommissa  gave  the  maker  of  them  a 
very  wide  range.  He  could  by  them  give  to  peregniiif  to  a  posthumous 
stranger,  to  an  uncertain  person,  to  Latini  Juniani^  and  the  whole 
inheritance  to  a  woman  prevented  by  the  lex  Voconia  from  being  insti- 
tuted as  heir ;  and  the  lerjes  caducarice  did  not  apply.  But  subsequently 
this  latitude  was  restricted  :  fideicommissa  in  favour  of  peregrim\  post- 
humous strangers,  and  uncertain  persons  were  declared  invalid,  and 
the  rules  of  the  lex  Fapia  Foppoea  were  made  to  apply  to  them.  A 
tutor  could  not  at  any  time  be  given  by  a  Jideicommissum.  (Tit.  23. 
pr.,  note.) 

If  a  fideicommissum  was  made  by  testament,  the  testament  must 
duly  institute  an  heir,  or  there  would  be  no  one  to  carry  out  the  fidei- 
commissum.  Originally  the  heir  sold  the  inheritance  to  the  fideiconi- 
missarius,  the  former  binding  the  latter,  by  stipulation,  to  indemnify 
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him  against  all  claims  in  regard  to  the  inheritance,  and  the  latter  binding 
the  former  to  hand  everything  over  {emptas  et  vendiioe  hereditcUis  stipu- 
kUiones).  {3,  note.) 

The  Sbnatusconsultum  Trebbllianum  protected  the  heir,  by 
enacting  that,  directly  the  heir  gave  up  the  inheritance,  all  the  actions 
for  and  against  the  inheritance  should  at  once  pass  to  the  fideicommis- 
sarius  in  the  shape  of  actionea  utiles  and  the  heir  be  allowed  to  protect 
himself  against  all  actions  by  an  exception  restituioB  herediiatis.  (4.) 

Sbnatusconsultum  Pbgasianum. — But,  though  the  heir  was  thus 
protected,  there  was  no  inducement  to  him  to  enter  on  the  inheritance. 
Accordingly  the  senatuscomultum  Fegasianum  was  passed,  which  per- 
mitted the  heir  to  retain  a  fourth  of  the  inheritance  sgamBt  fideicom- 
missani  as  against  legatees.  The  ficleicommissarius,  who  had  been 
placed  by  the  senatusconsidtum  Trebelltanum  in  the  position  of  an  heir, 
was  now  placed  in  the  position  of  a  legatee,  or,  to  speak  more  strictly, 
of  a  legatarius  pariiarius^  that  is,  of  a  legatee  who  had  a  legacy,  not  of 
a  thing,  but  of  a  share  in  the  inheritance.  When  legacies  of  a  share 
were  given,  actions  belonging  to  the  inheritance  were  brought  by,  and 
against,  the  heir,  but  the  heir  stipulated  that  the  legatee  should  con- 
tribute to  all  outgoings  in  proportion  to  his  share,  and  bound  himself  to 
pay  what  was  due  to  the  legatee  for  his  share.  Similar  stipulations  were, 
subsequently  to  the  senatuaconsultum  Pegasianum,  made  between  the 
heir  and  the  Jideicommissarius  {stijndatianes  partis  et  pro  parte).  (5.) 

The  senatusconsuUum  Trehellianum  was,  however,  still  in  force,  for 
it  operated  (a)  if  the  fideicommiaaa  did  not  exceed  three-fourths  of  the 
inheritance,  and  {h)  if  the  heir  refused  to  enter  in  spite  of  being  sure 
of  his  fourth  under  the  se^wtusconstdtum  Pegasianum,  the  prsetor  made 
him  enter,  and  then  all  the  actions  were  transferred  to,  or  against,  the 
fideicomniissariuSf  and  he  was  in  the  position  in  which  he  would  have 
been  if  the  heir  had  entered  under  the  senatusconsvltum  Trebelli' 
anum.  (6.) 

Justinian  united  the  two  senatusconsiUtat  retaining  the  name  of  the 
senaiusconsuttum  Trehellianum,  The  heir  was  to  retain  his  fourth,  as 
under  the  senaftisconsidtum  Pegaslanum;  but  actions  were  to  be  brought 
by  or  against  the  heir,  or  the  fideieommissariuSf  according  to  their 
shares,  as  under  the  senatusconsultum  Trehellianum^  so  that  the  fidei- 
commissariuit  was,  as  to  his  share,  in  loco  heredis.  If  the  heir  would 
not  enter,  he  was  compelled  to  do  so,  being  protected  against  all  loss, 
as  under  the  aenatusconsultum  Pe^asianum.  The  heir  could,  under 
Justinian,  but  could  not  previously,  redemand  the  fourth  if  he  had 
paid  it  over.  (7.) 

If  the  heir  had  a  specific  thing  given  him  to  retain,  equal  in  value 
to,  or  greater  in  value  than,  a  fourth  of  the  inheritance,  he  retained  it 
as  if  he  had  had  a  specific  legacy  of  the  thing,  and  all  actions  as  to 
the  whole  inheritance  passed  to,  or  against,  the  Jideicommiwarivs,  If 
the  specific  thing  to  be  retained  by  the  heir  was  less  in  value  than  a 
fourth,  then  the  heir  retained  also  enough  to  mA.k!^  \^  >ik^^  Vs^as^Ocit^ 
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and  the  actions  for  and  against  passed  to  the  heir,  as  to  the  share  re- 
tained to  make  up  the  difference.  (9.) 

A  fideieommissariw  might  himself  be  turned  into  a  flductarius, 
and  be  requested  to  give  up  to  another  all,  or  a  part,  of  what  he 
received ;  and  he  was  not  allowed,  like  the  heir,  to  retain  a  fourth.  (11.) 

Fideicommissa  might  also  be  imposed  by  a  person  about  to  die  on 
his  heredea  ab  inteatato  (10),  either  bj  a  written  or  oral  declaration. 
If,  under  Justinian,  such  an  oral  declaration  was  made  of  his  wishes  to 
the  heir,  before  five  witnesses,  the  proof  was  sufficient.  But  if  it  was 
alleged  to  have  been  made  before  less  than  five  witnesses,  or  before 
none  at  all,  the  fidetcammissarius,  having  previously  sworn  to  his  own 
good  faith,  might  call  on  the  heir  to  deny,  on  his  oath,  that  the  /idei' 
commissum  had  been  made  as  alleged.  (12.) 

Fideicommissa  of  particular  things. — An  heir  or  a  legatee  might 
be  charged  by  &  Jideicommtssum  to  give  up  a  particular  thing  specified 
by  the  testator  (Tit.  24.  pr.),  and  even  a  particular  thing  belong^g  to 
another  person,  the  fiducianus  being  thus  obliged,  if  he  could,  to  buy 
it  for  the  Jideicommissariw,  or,  if  he  could  not  buy  it,  to  give  its  value 
to  the  fideicommissarius,  (1.)  Freedom,  too,  might  be  given  to  the 
slave  of  another  person  by  a  fideieommissum,  and,  if  the  fidueiarius 
could  not  at  once  purchase  the  freedom  of  the  slave,  he  must  wait  to 
see  if  any  opportimity  of  doing  so  might  arise.  The  slave  so  enfran- 
chised was  the  freedman  of  the  fideicornmisaarius^  whereas  slaves  who 
received  their  freedom  directly  by  testament  (and  only  those  who  were 
slaves  of  the  testator,  both  at  the  time  of  his  making  the  testament 
and  at  the  time  of  his  death,  could  so  receive  their  freedom)  were  the 
freed  men  of  the  dead  man,  and  hence  were  called  ordni.  (2.) 

CoDioiLS. — Codicilli,  or  small  tablets  containing  memoranda  ad- 
dressed to  the  heir,  were  held  to  create  binding  fideicommissa  in  the 
time  of  Augustus,  on  the  authority  of  Trebatius  and  Labeo.  (Tit.  25. 
pr.)  If  there  was  no  testament,  they  were  binding  on  the  heres  ab 
intestaio.  (2.)  If  there  was  a  testament,  then  being  considered  as 
attached  to  the  testament,  they  failed  if  it  failed,  but  a  testator  could, 
by  inserting  in  his  testament  an  express  clause  to  that  effect  {clausula 
codiciUaris),  provide  that  his  testament  should,  if  invalid  as  a  testa- 
ment, be  valid  as  a  codicil.  (Tit.  25.  pr.,  note.)  If  the  codicils  were 
made  before  the  testament,  and  not  confirmed  by  it,  they  were  bind- 
ing, unless  a  contrary  intention  appeared  in  the  testament.  If  made 
after  the  testament  and  not  confirmed  by  anticipation  in  it,  they  were 
binding  as  creating  fideicommissa;  but  by  codicils  made  before  or 
after  the  testament,  and  confirmed  by  it,  not  only  fideicommissa  could 
be  created,  but  legacies  given  or  a  tutor  appointed.  (1,  note.) 

No  form  was  necessary  for  codicils.  The  joint  effect  of  enactments 
of  Theodosius  and  Justinian  was  that  they  were  to  be  made  in  the 
presence  of  five  witnesses,  who  were  to  subscribe  them.  If  they  were 
not  so  made,  the  fideicommissanus  mighty  having  sworn  to  his  own 
^ood  faith,  call  on  the  heir  to  deny  them  on  oath.  (3,  note.) 
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INTESTATE   8UCCKSSI0K.      . 

We  now  come  to  the  second  mode  of  acquiring  universiicUes  rerumy 
that  is,  intestate  succession.  In  this  there  were  three  ranks : — 1,  sui 
hereJes ;  2,  CLgncdi ;  3,  in  substitution  for  the  gentiles  of  the  old  law, 
eognati, 

I.  Sui  Heredes. — When  a  person  died  intestate,  which  might 
happen  in  five  ways, — by  (a)  his  having  made  no  testament,  (6)  his 
testament  not  being  legallj  valid,  {c)  its  being  revoked,  or  {d)  made 
useless  by  change  of  stcUtJiSt  or  (e)  no  heir  entering  imder  it, — the  in- 
heritance passed,  by  the  law  of  the  Twelve  Tables,  in  the  first  place, 
to  the  8ui  heredea  (Tit.  1.  pr.,  1),  i.e.  the  children,  natural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of  his 
death  (2),  or,  to  speak  more  accurately,  at  the  time  when  it  is  estab- 
lished  that  he  died  intestate  (7);  a  grandson,  however,  the  son  of  a 
deceased  son,  both  conceived  and  bom  after  the  grandfather's  death,  but 
before  the  fact  of  intestacy  becoming  established,  not  ranking  as  a  auiu 
heres,  as  not  having  been  connected  with  the  deceased  while  alive  by  any 
tie  of  relationship.  (8.)  A  child,  however,  might  become  a  sntts  heres^ 
though  not  in  the  power  of  the  deceased  at  the  time  of  his  death,  if 
he  was  a  captive,  and,  returning  subsequently  to  his  father's  death, 
was  made  a  suus  heres  by  postliminy.  (4.)  And,  on  the  other  hand, 
a  child,  though  in  the  power  of  the  deceased  at  the  time  of  death, 
might  not  be  a  suus  heres ;  for  the  deceased  might  be  adjudged,  even 
after  his  death,  to  have  been  guilty  of  perduellio  (treason),  and  then, 
as  the  fiseus  took  his  estate,  there  could  be  no  suus  heres.  (5.)  Sui 
heredes  were,  under  the  old  law,  obliged  to  take  the  inheritance  (neees- 
sarii)t  and,  as  they  could  take  it  without  their  knowledge  or  assent, 
the  sanction  of  a  tutor  of  a  pupil,  or  of  the  curator  of  an  insane 
person,  was  not  required,  but  the  praetor  gave  sui  heredes  the  beneficium 
abstinendi,  and  enforced  against  them  as  against  all  heredes  ah  inies- 
tato,  when  necessary  for  the  protection  of  creditors,  the  beneficium 
separatiom's.  All  children,  of  both  sexes,  took  equally;  more  remote 
descendants  per  stirpes,  (6.) 

The  praetor,  by  giving  the  possessio  bonorum  unde  lilteri^  placed  in 
the  rank  of  sui  heredes  (a)  emancipated  children  (9) ;  {b)  if  the  eman- 
cipated father  was  dead,  grandchildren  conceived  after  his  emancipation 
(9,  note) ;  (6)  if  the  de  cujus  was  an  emancipated  son,  his  unemanci- 
pated  children  conceived  before  the  emancipation ;  emancipated  children 
bringing  into  the  inheritance  their  property^  aud  ti^&xn»^  ^i^^c^^go^/^^ 
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their  dowry  (9,  note);  (f7)  8ul  heredes  restituti  in  integrum  after  a 
capitis  dejuinuiio.  (9,  note.)  The  praetor  also  preserved  in  their  rank 
of  8ui  heredes  those  who  were  improperly  disinherited.  (12.)  Those 
raised  to  the  rank  of  sui  heredes  had  the  option  of  taking  or  refusing 
the  inheritance  within  a  given  time.  (Tit.  1.  pr.,  note.) 

Children  given  in  adoption,  or  emancipated,  and  then  giving  them- 
selves in  arrogation,  were,  if  emancipated  by  the  adoptive  father  in  the 
lifetime  of  the  natural  father,  allowed  by  the  pnetor  to  rank  among 
his  sui  heredes,  but  had  no  claim  on  the  inheritance  of  the  adoptive 
father.  If  emancipated  by  the  adoptive  father  after  the  death  of  the 
natural  father,  they  had  no  claim  on  the  inheritance  of  the  adoptive 
father,  and  only  that  of  cognati  on  that  of  the  natural  father.  (10,  11 » 
13.)  Under  Justinian  the  adopted  son  always,  unless  adopted  by  an 
ascendant,  remained  in  the  family  of  the  natural  father,  and  succeeded 
as  a  sum  hoes  to  his  adoptive  father,  if  intestate,  but  had  no  claim  to 
be  benefited  by  his  adoptive  father's  testament.  (14.) 

A  constitution  of  Theodosiiis  permitted  the  children  and  descend- 
ants of  deceased  daughters  to  succeed  to  the  portion  their  mothers 
would  have  received  as  sui  heredes,  giving  up  one-third  of  it  to 
other  sui  heredes,  if  there  were  any,  and,  if  not,  one-fourth  to  the 
agnaii.  (15.) 

Under  Justinian  these  persons  succeeded  to  the  whole  share  of  the 
deceased  daughter,  without  any  deduction.  (16.) 

II.  Aon  ATI. — When  there  was  no  suus  heres  or  any  one  called  to 
rank  with  sui  heredes,  or  none  who  entered  on  the  inheritance,  then 
the  inheritance  passed  by  the  law  of  the  Twelve  Tables  to  the  nearest 
agnatic  i.e.  those  related  to  the  de  cujus  through  males  by  birth  or 
adoption  (Tit.  2.  pr.,  1,2);  by  nearest  being  meant  nearest  at  the 
time  when  the  fact  of  intestacy  was  established.  (6.)  If  the  nearest 
agnatus  did  not  enter,  or  if  there  were  more  than  one  in  the  same 
degree,  then  if  none  of  the  nearest  agnaii  (5)  entered,  the  inheritance 
passed,  not  to  more  remote  agnati,  but  at  once  to  the  cognati  or  blood 
relations,  among  whom  the  more  remote  agnati  were  included  by  the 
praetors.  (7.)  For  there  was  no  devolution  among  agnaii,  just  as  there 
was  none  among  those  called  to  rank  with  sui  heredes.  Justinian 
altered  this,  and  permitted  devolution  among  agnati.  (7.) 

There  are  four  special  points  to  be  noticed  in  the  history  of  the 
changes  made  in  the  law  of  agnatic  succession. 

1.  The  Position  of  Females, — The  law  of  the  Twelve  Tables  placed 
males  and  females  descended  through  males  on  an  equality.  The 
media  jurisprudentia,  i.e.  the  opinions  of  the  jurisprudents,  excluded 
altogether  females  descended  through  males  except  sisters  so  descended 
{consanguineoe).  The  praetors  allowed  those  excluded  to  come  in  as 
cognatce.  Justinian  restored  them  to  the  place  they  held  as  agnatcB 
under  the  law  of  the  Twelve  Tables.  (3.) 

2.  The  Position  of  Emancipated  and  Uterine  Brothers  and  Sisters 
and  their  Children. — Under  the  old  law  such  persons  had  nothing  to 
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do  with  the  agnatic  succession.  They  were  introduced  into  it  under 
the  later  empire.  Anastasius  gave  the  rights  of  agnation  to  emanci- 
pated brothers  and  sisters,  one-fourth  of  what  they  would  have  received 
if  they  had  remained  in  the  family  being  deducted.  Their  children 
remained  cogncUi,  Justinian  gave  the  rights  of  agnation  to  uterine 
brothers  and  sisters  and  their  children ;  and  subsequently  admitted  as 
agncUi  emancipated  brothers  and  sisters,  without  deduction  of  a  fourth, 
and  their  children.  (4,  note.) 

3.  The  Position  of  the  Ascendants. — The  ascendant  had  under  the 
old  law  no  place  in  the  agnatic  succession,  as  he  would  take  by  virtue 
of  his  patria  potestas,  unless  the  deceased  descendant  had  been  emanci- 
pated. If  emancipation  had  taken  place  with  an  understanding  that 
the  nominal  emancipator  should  take  everything  he  got  as  patron  in 
trust  for  the  emancipating  ascendant  (and,  under  Justinian,  every 
emancipation  was  taken  to  be  made  on  these  terms),  then  this  ascend- 
ant took  as  patron  in  default  of  sui  heredes,  but  Justinian  placed  the 
brothers  and  sisters  of  the  de  cvjiM  before  him.  (8)  note.) 

Under  the  later  empire  the  goods  coming  from  his  mother  to  the- 
de  cujvs  passed  (a)  to  his  children  and  other  descendants,  (6)  then  to 
his  brothers  and  sisters,  and  (c)  to  his  father  in  preference  to  his  grand- 
father. This  too,  under  Justinian,  was  the  order  of  succession  to  the 
pectUium  of  a  deceased  son,  except  that  here  the  rights  given  by  the 
patria  potestas  were  so  far  preserved  that  the  father  took  after,  not 
before,  the  grandfather.  (8,  note.) 

4.  The  reciprocal  Succession  of  Mothers  and  Children, —  The 
mother  was  allowed  to  succeed  to  her  children  by  the  senatusconsultum 
TerttUlianunif  and  children  to  their  mother  by  the  senatusconsultum 
Orphitianum,  (A  summary  of  the  changes  in  the  law  under  this  head 
is  given  imder  Tit.  iv.  4.) 

III.  CoGNATi. — After  the  sui  her&les  and  the  agnati  came,  in  the 
old  law,  the  gerUiles,  or  members  of  the  same  gens.  But  the  succes- 
sion of  the  gentiles  became  obsolete,  and  the  prsetor  substituted  the 
cognati,  that  is,  persons  bound  together  by  blood  relationship.  (Tit.  5.) 
The  cognati  included  those  who  had  undergone  a  minima  capitis 
deminutio  (1),  i.e.  emancipated  children,  and  children  in  an  adoptive 
family  (3),  collaterals  by  the  female  line  (2),  and  children  born  of  the 
same  mother,  but  of  an  uncertain  father.  (4.)  Later  legislation,  a& 
has  been  shown  in  the  first  four  Titles  of  the  Book,  took  many  persons 
out  of  the  rank  (ordo)  of  cognati^  and  made  them  rank  with  sui  heredes 
or  agnati,  (1.)  There  was  no  limit  to  the  remoteness  in  which  agna- 
tion was  recognised,  but  the  prsetor  only  gave  the  possessio  honorum 
unde  cognati  to  blood  relations  within  the  sixth  degree,  or,  in  the  one 
case  of  children  of  a  second  cousin,  to  those  in  the  seventh  degree.  (5.) 
The  degrees  of  relationship  of  ascendants  and  descendants  are  calcu- 
lated by  the  stages  of  ascent  or  descent.  There  is  a  stage  to  the 
father  or  the  child,  a  second  to  the  grandfather  or  the  grandson.  The 
degrees  of  collateral  relationship  are  calculated  \i^  %<^vti%  ^"^  ^'^  ^^^^ 
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down  from  a  common  ancestor,  and  adding  up  the  total  number  of 
stages.  (Tit.  6.  pr.)  Justinian,  altering  the  old  law»  so  far  recognised 
ties  of  cognation  among  slaves,  that  in  the  case  of  the  parents  and  the 
children  being  enfranchised,  they  had  reciprocal  rights  of  succession, 
and  the  children  were  in  the  position  of  children  bom  in  a  regular 
marriage.  (10.)  It  is  scarcely  necessary  to  add  that  among  persons  of 
the  same  natural  degree  (gradua)  of  relationship,  those  are  preferred 
who  belong  to  a  higher  rank  {ardo),  i.e.who  are,  or  rank  with,  «tn 
heredea  or  agncUi.  (11,  12.) 

Before  quitting  the  subject  of  intestate  succession,  we  haye  to 
notice  two  subsidiary  points  connected  with  it:  (1)  the  succession 
(modified  by  the  assignation)  of  freedmen,  and  (2)  the  machinery  by 
which  the  praetor  modified  intestate  succession,  bonorum  pouessio, 

1.  (a.)  Succbssion  of  Frbbdmbn. — Under  the  law  of  the  Twelve 
Tables  the  8ui  heredes  of  the  freedman,  including  adopted  children 
and  a  wife  passing  in  mcuium,  excluded  the  patron,  who,  and  whose 
children,  succeeded  only  if  there  were  no  sui  heredes^  and  the  freed- 
man might  make  what  testament  he  pleased  and  exclude  the  patron. 
A  freedwoman,  however,  being  in  the  patron's  tuida,  could  only  make 
a  testament  with  her  patron's  consent,  and  as  she  could  have  no  sui 
heredes  he  necessarily  succeeded  to  her  if  she  died  intestate.  (Tit.  7.  pr.) 
Under  the  praetorian  system,  the  prsetor  thinking  it  hard  that  the 
patron  should  be  excluded  by  adoptive  sui  heredes,  or  a  wife  married 
iti  manuniy  gave  the  patron  possession  of  half  the  goods,  whether  the 
freedman  died  testate  or  intestate;  the  patron  being  still  excluded 
altogether  by  natural  children,  although  they  had  passed  out  of  the 
freedman' 8  family,  unless  they  were  properly  disinherited.  This 
change,  however,  did  not  apply  in  favour  of  a  patrona  or  the  daughter 
of  a  patronus ;  but  by  the  lex  Papia  Poppcea,  women  having  the  jus 
liberorum  were  placed  on  a  level  with  men  in  this  respect.  (1.)  The 
lex  Papia  Poppcea  also  introduced  a  change  in  favoiu:  of  patrons.  If 
a  freedman  left  a  fortune  of  100,000  sesterces,  and  fewer  than  three 
children,  the  patron  took  a  virile  part  (i.e.  half  if  there  was  one  child, 
and  a  third  if  there  were  two)  of  the  inheritance,  whether  the  freed- 
man died  testate  or  intestate.  (2.)  Justinian  did  away  with  all  dis- 
tinction between  the  patrorM  and  the  patronus,  and  between  the  liberta 
and  the  libertus,  and  regulated  the  succession  of  freed  persons  as 
follows : — First  came  the  children  of  the  freedman  (to  speak  only  of  a 
man),  whether  in  his  power  or  not,  or  even  if  bom  before  he  was  en- 
franchised. Then,  if  he  had  no  children,  came  the  patron  and  his 
descendants;  in  default  of  these  the  collaterals  of  the  patron  to  the 
fifth  degree.  If  the  freedman  had  children,  he  could  make  any  testa- 
ment he  pleased ;  if  he  had  not,  he  could  only  make  what  testament 
he  pleased  if  his  fortune  was  less  than  100  aurei ;  if  it  was  more,  he 
must  leave  one-third  to  the  patron.  (3.)  By  a  change,  subsequent  to 
the  date  of  the  Institutes,  Justinian,  in  case  the  freedman  left  no 
children,  preferred  the  father  and  mother,  and  the  brothers  and  sisters, 
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of  the  deceased  to  the  patron.  While,  before  Justinian,  there  were 
still  Latini  Juntani,  their  goods  were  treated  as  a  peetdium,  which 
passed  in  sJl  cases  on  their  death  to  the  manumittor,  who  could  deal 
with  it  by  testament  as  he  pleased ;  but  by  the  senaiusconsultum  Lar- 
gianum  the  children  of  the  patron,  unless  duly  disinherited,  were  pre- 
ferred to  extranet  heredes  ;  and  by  an  edict  of  Trajan,  if  a  slave,  against 
the  will  or  without  the  knowledge  of  the  patron,  was  made  a  Roman 
citizen  by  imperial  rescript,  he  was  considered,  indeed,  during  his  life  a 
Roman  citizen,  but  at  the  moment  of  death  became  a  LcUintis,  and  the 
rights  of  the  patron  were  restored.  (4.) 

(b.)  Assignation  of  Frbbdmen. — A  patron  having  two  or  more 
children  in  his  power  (Tit.  8.  2)  might  instead  of  allowing  the  goods  of 
a  freedman  to  go  equally  to  all  the  patron's  children  in  the  same  degree 
as  they  otherwise  would  do  (Tit.  8.  pr.),  assign,  by  or  without  a  testa- 
ment, and  in  any  terms  (3),  to  any  person  in  his  power  (2),  a  freed 
man  or  woman,  so  that  after  the  death  of  the  parent  the  person  to  whom 
the  freed  person  is  assigned  is  alone  considered  the  patron,  and  excludes 
all  other  children.  (Tit.  8.  pr.)  But  if  the  assignee  died  or  was  emanci- 
pated (2),  the  force  of  the  assignment  was  at  an  end. 

II.  BoNORUM  PossBssiONBS. — The  prsetor  placed  the  person  best 
entitled  in  possession  of  the  herediiaa,  in  case  the  possession  was  dis- 
puted, and  then  in  process  of  time  regulated  this  admission  as  he 
thought  best  to  amend,  to  correct,  or  to  supplement,  the  civil  law  (Tit. 
9.  I) ;  and  usucapion  ripened  into  ownership  the  possession  he  gave. 
The  possessor  was  ordinarily  protected  by  the  interdict  quorum  honorum  ; 
and  to  obtain  this  protection,  the  heir  who  had  under  the  civil  law  an 
Indisputable  title  often  demanded  the  honorum  poMssaio;  the  prsetor 
generally  acting  under  his  executive  authority  and  giving  possession 
according  to  his  edict  (possesaio  edictcUis),  and  sometimes  giving  a  spe- 
cial possession  {possessio  decretalis)  after  hearing  the  parties,  and  then 
sometimes  only  giving  an  interdict  forbidding  violent  eviction.  (1,  note.) 

The  various  kinds  of  possession  of  goods  are  divided  according  as 
there  was,  or  was  not  a  testament;  out  of  ten  kinds  known  before 
Justinian,  two  referred  to  testate,  and  eight  to  intestate  succession. 

To  testate  succeseion  belonged  (a)  poesemo  contra  tahtdasy  given  to 
children  passed  over ;  {h)  possesaio  secundum  tabulas,  given  (but  only 
after  it  had  been  ascertained  that  the  possessio  contra  tabtdas  was  not 
due)  when  the  heir,  under  a  duly  made  and  valid  will,  wished  for 
protection  of  the  interdict  quorum  honorum^  when  the  prsetor  wished  to 
uphold  a  testament  defectively  made,  or  in  other  cases,  as  that  of  the 
institution  of  a  posthumous  stranger,  or  of  an  heir  under  an  imfulfilled 
condition. 

To  intestate  succession  belonged  eight,  four  relating  to  the  succession 
of  freemen,  four  to  that  of  freedmen.  A  summary  is  given  of  these 
eight  kinds  of  poBsession  under  Tit.  9.  3.  If  there  was  no  one  to  whom 
possession  coidd  be  given,  the  asrarivm^  or,  later,  the  fiscus  took  the 
goods.  (3.) 
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Out  of  the  ten  kinds  of  possession  just  mentioned,  Justinian  sup- 
pressed four  of  those  relating  to  intestate  succession,  viz.  the  unde 
decern  personoBt  suppressed  because  under  his  system  parents  were 
themselves  the  manumittors  of  their  children  (4);  the  turn  quem  ex 
familia^  the  unde  Hheri  patroni  itatronaeque  et  parentes  eorum  (6),  and 
the  unde  cognaii  mannmissons  (6),  rendered  obsolete  bj  his  system, 
and  regulating  the  rights  of  patronage.  He,  however,  retained  a  kind 
of  possession,  known  to  the  previous  law,  though  not  reckoned  in  the 
ten  ordinary  kinds ;  that,  namely,  turn  quiiua  ex  legibu8^  when 
possession  was  given  in  pursuance  of  a  direct  enactment,  as,  e.g.,  when 
the  patron  shared  with  the  children  of  the  libertua  imder  the  lex  Papia 
Poppcea,  (7.) 

Possession  of  goods  had  to  be  demanded  by  parents  and  children 
within  a  year,  and  by  all  others  within  a  hundred  days  of  the  time  of 
their  knowing  of  their  rights  (8),  dies  utiles  alone  being  counted.  (9.) 
If  not  demanded,   then   the   rights  of  possession  of  the  person  not 
demanding  at  the  time  fixed,  or  refusing  it,  passed  to  those  in  the  same 
degree,  and  if  there  were  none,  then  to  those  in  the  next  degree.  (9.) 
Demand  was  made  before  a  magistrate,  and  special  terms  of  demand, 
da  mihi  hanc  possessionem^  were  necessary,  imtil  Constantius  permitted 
any  terms  to  be  used,  and  Justinian  did  away  with  the  necessity  of  an 
application  to  a  magistrate.     If  a  person  having,  as  civil  heir,  right  to 
demand  possession,  did  not  demand  it,  accepting  the  inheritance  under 
his  civil  right,  and  the  next  in  the  order  of  prsetorian  succession  did, 
after  the  delay  had  expired,  demand  possession,  it  was  given  him,  but 
only  sine  re  as  opposed  to  cum  re :  he  got  the  technical  possessio,  but 
not  an  interest  in  the  goods  conclusive  against  the  heir.  (10.) 

System  of  the  Novels. — In  the  years  543  and  547,  by  the  118th 
and  127th  Novels,  Justinian  introduced  a  totally  new  scheme  of  intes- 
tate succession,  a  summary  of  which  is  given  under  Tit.  9.  10. 

Other  Modes  op  acquiring  a  Univbrsitas  Rerum. 

We  now  pass  to  the  four  remaining  modes  by  which  a  universitas 
rerum  was  acquired,  in  addition  to  testamentary  and  intestate  succes- 
sion. 

i.  Arrogation. — The  first  is  arrogation,  which  is  specially  men- 
tioned as  forming  part  of  the  customary  law.  (Tit.  10.  pr.)  By  arrogation 
all  the  property  and  all  the  debts  due  to  the  arrogated  passed  to  the  arro- 
gator,  except  only  those  things  which  were  extinguished  by  the  capitis 
deminutio  which  arrogation  involved,  such  as  the  rights  of  agnation, 
and  the  services  which  a  freedman  bound  himself  by  oath,  as  the  price  of 
his  freedom,  to  pay  to  the  patron,  and  which,  being  personal  to  the 
patron,  were  extinguished  if  the  patron  was  arrogated.  (1.)  The  arro- 
gator  was  not  bound  to  pay  the  debts  of  the  arrogated,  just  as  a  pater- 
familias was  not  boimd  to  pay  the  debts  of  the  son  ;  but  the  property  of 
the  arrogated  was  made  answerable,  the  praetor,  by  a  sort  of  restituiio  in 
integrum^  allowing  the  creditors  to  proceed  against  the  arrogated  as  if 


BOOK  in.  559 

the  arrogation  had  not  taken  place,  and  unless  the  arrogator  satisfied 
them  the  preetor  gave  them  possession  of  the  goods,  and  allowed  them 
to  be  sold.  (3.)  Under  Justinian's  legislation,  if  any  property  was 
acquired  by  the  arrogated  from  any  source  except  the  arrogator,  the 
usufruct  only  went  to  the  arrogator,  and  if  the  arrogator  died,  the 
property  in  it  passed  to  the  children,  and,  if  none,  to  the  brothers  and 
sisters  of  the  deceased,  and  only  in  default  of  them  to  the  arrogator.  (2.) 
What  is  said  of  arrogation  as  a  mode  of  acquiring  a  universitas  rerum 
is  true  of  the  conventio  in  manum  of  a  wife  under  the  old  law.  (1, 
note.) 

ii.  BoNORUM  Addictio. — The  mode  next  noticed  of  acquiring  a 
universitas  rerum  is  the  bonoiiim  addictio,  introduced  by  a  constitution 
of  Marcus  Aurelius.  (Tit.  11.  pr.)  If  a  testator  (even  by  codicils)  gave 
liberty  to  any  slaves,  then,  after  the  inheritance  had  been  successively 
(4)  rejected  by  the  heredes  ex  testamentOy  the  heredes  ah  intestato,  and 
the  fiscua,  any  of  these  slaves,  or,  under  a  constitution  of  Gordian, 
any  one  else  (I,  note),  might  apply  to  have  the  goods  given  over  to 
him  (bonorum  addictio),  on  his  undertaking  to  satisfy  the  creditors  in 
full,  the  application  being  entertained  both  in  favour  of  liberty,  and  to 
spare  the  deceased  the  disgrace  of  a  sale  of  his  goods.  (2.)  The  slaves 
enfranchised  by  the  testament  were,  when  manumitted,  the  freedmen 
of  the  deceased  (prcini),  imless  there  was  only  a  fiduciary  direction  to 
manumit  them,  or  the  slaves  had  agreed  to  be  the  freedmen  of  the 
person  to  whom  the  addictio  was  made.  The  constitution  further 
directed  that  even  when,  in  such  a  case,  the  JUcus  accepted,  the  direc- 
tions as  to  liberty  should  be  carried  out.  (1.)  If  a  person  while  under 
twenty-five  years  did  not  accept  as  Iieres  ah  intestato  an  inheritance, 
and  liberty  was  acquired  by  the  addictio  honorum,  then,  although  when 
he  was  twenty-five  he  might  be  restitutus  in  integrum  and  accept,  yet 
the  liberty  once  given  could  not  be  taken  away.  (5.)  Justinian  ex- 
tended the  addictio  to  cases  where  freedom  was  given  not  by  testament 
but  inter  vivos  or  mortis  causa  (6),  and  also  provided  that  the  addictio 
might  be  made  after  a  sale  by  the  creditors  had  taken  place,  if  the 
application  was  made  within  a  year  from  the  sale,  which  was  then 
rescinded ;  and  that  a  composition  accepted  by  the  creditors,  or  only 
enfranchisement  of  some  of  the  slaves  directed  to  be  enfranchised, 
should  be  accepted,  if  necessary,  as  satisfactory;  and  that  if  those 
entitled  to  apply  for  an  addictio  did  not  all  apply  at  the  same  time, 
the  first  applicant  should  have  the  possession.  (7,  note.) 

iii.  Bonorum  Vbnditio. — The  mode  next  noticed  of  acquiring  a 
universitas  rerum  is  the  bonorum  venditio,  one  of  the  prsetorian  modes 
of  execution  by  which  a  transfer  of  the  entire  property  of  a  debtor  was 
made  to  the  person  who,  in  consideration  of  receiving  it,  would  pay 
the  largest  proportion  of  the  creditor's  claims.  A  summary  of  the 
mode  in  which,  and  the  circumstances  under  which,  this  process  was 
carried  out,  is  given  under  Tit.  12.  pr.  In  the  time  of  Justinian  tl 
process  had  become  obsolete,  and  the  good&  oi  t\i^  ^<^\xyc^\^\s\%\!Ax>L^ 
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Out  of  the  ten  kinds  of  possession  just  mentioned,  Justinian  sup- 
pressed four  of  those  relating  to  intestate  succession,  viz.  the  unde 
decern  personm,  suppressed  because  under  his  system  parents  were 
themselves  the  manumittors  of  their  children  (4);  the  turn  quern  ex 
familiUf  the  unde  Hheri  patroni  iHxtronasque  et  parentes  eorum  (5),  and 
the  unde  cognati  mannmisaoris  (6),  rendered  obsolete  bj  his  system, 
and  regulating  the  rights  of  patronage.  He,  however,  retained  a  kind 
of  possession,  known  to  the  previous  law,  though  not  reckoned  in  the 
ten  ordinary  kinds ;  that,  namely,  turn  quibus  ex  leqibuB^  when 
possession  was  given  in  pursuance  of  a  direct  enactment,  as,  e.g.,  when 
the  patron  shared  with  the  children  of  the  libertua  under  the  lex  Papia 
Poppcea,  (7.) 

Possession  of  goods  had  to  be  demanded  by  parents  and  children 
within  a  year,  and  by  all  others  within  a  hundred  days  of  the  time  of 
their  knowing  of  their  rights  (8),  dies  utiles  alone  being  counted.  (9.) 
If  not  demanded,  then  the  rights  of  possession  of  the  person  not 
demanding  at  the  time  fixed,  or  refusing  it,  passed  to  those  in  the  same 
degree,  and  if  there  were  none,  then  to  those  in  the  next  degree.  (9.) 
Demand  was  made  before  a  magistrate,  and  special  terms  of  demand, 
da  mihi  hane  possessionem,  were  necessary,  until  Constantius  permitted 
any  terms  to  be  used,  and  Justinian  did  away  with  the  necessity  of  an 
application  to  a  magistrate.  If  a  person  having,  as  civil  heir,  right  to 
demand  possession,  did  not  demand  it,  accepting  the  inheritance  under 
his  civil  right,  and  the  next  in  the  order  of  prsetorian  succession  did, 
after  the  delay  had  expired,  demand  possession,  it  was  given  him,  but 
only  sine  re  as  opposed  to  cum  re :  he  got  the  technical  possessio,  but 
not  an  interest  in  the  goods  conclusive  against  the  heir.  (10.) 

System  of  the  Novels. — In  the  years  543  and  547,  by  the  118th 
and  127th  Novels,  Justinian  introduced  a  totally  new  scheme  of  intes- 
tate succession,  a  summary  of  which  is  given  under  Tit.  9.  10. 

Other  Modes  of  acquiring  a  Univsrsitas  Rerum. 

We  now  pass  to  the  four  remaining  modes  by  which  a  universitas 
rerum  was  acquired,  in  addition  to  testamentary  and  intestate  succes- 
sion. 

i.  Arrogation. — The  first  is  arrogation,  which  is  specially  men- 
tioned as  forming  part  of  the  customary  law.  (Tit.  10.  pr.)  By  arrogation 
all  the  property  and  all  the  debts  due  to  the  arrogated  passed  to  the  arro- 
gator,  except  only  those  things  which  were  extinguished  by  the  capitis 
deminutio  which  arrogation  involved,  such  as  the  rights  of  agnation, 
and  the  services  which  a  freedman  bound  himself  by  oath,  as  the  price  of 
his  freedom,  to  pay  to  the  patron,  and  which,  being  personal  to  the 
patron,  were  extinguished  if  the  patron  was  arrogated.  (1.)  The  arro- 
gator  was  not  bound  to  pay  the  debts  of  the  arrogated,  just  as  a  pater- 
familias  was  not  boimd  to  pay  the  debts  of  the  son  ;  but  the  property  of 
the  arrogated  was  made  answerable,  the  pra)tor,  by  a  sort  of  restitutio  in 
integrum,  allowing  the  creditors  to  proceed  against  the  arrogated  as  if 
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the  arrogation  had  not  taken  place,  and  unless  the  arrogator  satisfied 
them  the  prsetor  gave  them  possession  of  the  goods,  and  allowed  them 
to  be  sold.  (3.)  Under  Justinian's  legislation,  if  any  property  was 
acquired  by  the  arrogated  from  any  source  except  the  arrogator,  the 
usufruct  only  went  to  the  arrogator,  and  if  the  arrogator  died,  the 
property  in  it  passed  to  the  children,  and,  if  none,  to  the  brothers  and 
sisters  of  the  deceased,  and  only  in  default  of  them  to  the  arrogator.  (2.) 
What  is  said  of  arrogation  as  a  mode  of  acquiring  a  universitas  rerum 
is  true  of  the  conventio  in  manum  of  a  wife  under  the  old  law.  (1, 
note.) 

ii.  BoNORUM  Addictio. — The  mode  next  noticed  of  acquiring  a 
universitas  rerum  is  the  boncn-um  addictio,  introduced  by  a  constitution 
of  Marcus  Aurelius.  (Tit.  11.  pr.)  If  a  testator  (even  by  codicils)  gave 
liberty  to  any  slaves,  then,  after  the  inheritance  had  been  successively 
(4)  rejected  by  the  heredes  ex  iestamenio,  the  heredes  ab  intestato,  and 
the  fiseus,  any  of  these  slaves,  or,  under  a  constitution  of  Gordian, 
any  one  else  (1,  note),  might  apply  to  have  the  goods  given  over  to 
him  {honorum  addictio),  on  his  undertaking  to  satisfy  the  creditors  in 
full,  the  application  being  entertained  both  in  favour  of  liberty,  and  to 
spare  the  deceased  the  disgrace  of  a  sale  of  his  goods.  (2.)  The  slaves 
enfranchised  by  the  testament  were,  when  manumitted,  the  freedmen 
of  the  deceased  (orcini),  unless  there  was  only  a  fiduciary  direction  to 
manumit  them,  or  the  slaves  had  agreed  to  be  the  freedmen  of  the 
person  to  whom  the  addictio  was  made.  The  constitution  further 
directed  that  even  when,  in  such  a  case,  the  Jiscus  accepted,  the  direc- 
tions as  to  liberty  should  be  carried  out  (1.)  If  a  person  while  under 
twenty-five  years  did  not  accept  as  Iieres  ab  intestato  an  inheritance, 
and  liberty  was  acquired  by  the  addictio  bmiorum,  then,  although  when 
he  was  twenty-five  he  might  be  regtitutus  in  integrum  and  accept,  yet 
the  liberty  once  given  could  not  be  taken  away.  (5.)  Justinian  ex- 
tended the  addictio  to  cases  where  freedom  was  given  not  by  testament 
but  inter  vivos  or  mortis  causa  (6),  and  also  provided  that  the  addictio 
might  be  made  after  a  sale  by  the  creditors  had  taken  place,  if  the 
application  was  made  within  a  year  from  the  sale,  which  was  then 
rescinded ;  and  that  a  composition  accepted  by  the  creditors,  or  only 
enfranchisement  of  some  of  the  slaves  directed  to  be  enfranchised, 
should  be  accepted,  if  necessary,  as  satisfactory;  and  that  if  those 
entitled  to  apply  for  an  addictio  did  not  all  apply  at  the  same  time, 
the  first  applicant  should  have  the  possession.  (7,  note.) 

iii.  BoNORUM  Venditio. — The  mode  next  noticed  of  acquiring  a 
universitas  rerum  is  the  bonorum  venditio,  one  of  the  prsetorian  modes 
of  execution  by  which  a  transfer  of  the  entire  property  of  a  debtor  was 
made  to  the  person  who,  in  consideration  of  receiving  it,  would  pay 
the  largest  proportion  of  the  creditor's  claims.  A  summary  of  the 
mode  in  which,  and  the  circumstances  under  which,  this  process  was 
carried  out,  is  given  under  Tit.  12.  pr.  In  the  time  of  Justinian  this 
process  had  become  obsolete,  and  the  gooda  oi  t\i^  ^<5jti\«t^\^\x^%\i»3QS^^2^ 
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over  to  the  creditors,  were  sold  by  them  separately  as  occasion  might 
ofifer  (bofiorum  digtrcustio). 

iv.     FORFBITUBB     UNDER      THE     SKNATUSCONSULTim      ClAUDIANUM. — 

A  universitas  rerum  was  acquired  under  the  senatusoonsultum  Clou- 
dianwn,  when  a  £ree  woman  was  denounced  three  times  by  the  master 
of  a  slave  as  having  formed  a  disgraceful  connection  with  the  slave.  A 
magisterial  decree  reduced  her  to  the  condition  of  an  andUa,  and,  she 
and  her  property  passed  to  the  owner  of  the  slave.  If  it  was  a  freed- 
woman  who  formed  such  a  connection^  she  became  again  the  slave  of 
her  patron,  unless  he  had  assented  to  her  conduct,  in  which  case  she 
became  Jthe  slave  of  the  owner  of  the  slave  with  whom  she  had  dis- 
graced herself.  Justinian  abolished  all  this  as  unworthy  of  his  empire. 
(Tit.  12.  1.) 

Obligations. 

We  now  pass  to  obligations.  A  summary  is  given  in  the  text, 
under  Tit.  13.  2,  of  the  meaning  of  the  term  obligation,  and  of  the  main 
features  of  Roman  law  with  regard  to  the  sources  of  obligations,  con- 
tracts, culpa,  interest,  and  the  actions  attached  to  obligations. 

Of  the  ten  recognised  heads  of  contracts,  the  first  noticed  are  those 
made  re, 

CoNTRAGTB  Rb. — There  were  four  kinds  of  contracts  made  re, 
i.e.  by  the  delivery  of  the  thing:  mutuum,  commodaium,  depoHtum, 
pignus.  In  mtUuum  the  receiver  became  the  owner,  in  pignus  he 
became  the  possessor,  in  commodatum  and  depositum  he  became  in 
possessione  of  the  thing  delivered.  (Tit.  14.  pr.) 

Mutuum, — Here  the  deliverer  of  the  thing  makes  over  the  thing  as 
the  property  of  the  recipient,  who  by  receiving  it  binds  himself  to  return 
an  exact  equivalent  in  genere,  and  who,  if  he  fails  to  do  this,  can  be 
sued  by  a  condictio  certi  (1),  although  the  thing  handed  over  to  him 
may  have  perished  through  mere  accident.  (2.) 

Commodatum. — Here  the  deliverer  gratuitously  puts  the  recipient 
in  possession  of  a  thing  which  the  recipient  wishes  to  make  use  of.  As 
it  is  the  recipient  who  benefits  by  the  contract,  he  has  to  take  the  care 
of  it  which  a  bonus  paterfamilias  exercises,  and  not  merely  the  care 
he  takes  of  his  own  property ;  but  he  is  not  answerable  if  the  thing  is 
lost  through  causes  wholly  beyond  his  control.  He  can,  when  the 
term  for  which  the  thing  was  lent  has  expired,  be  made  to  restore  this 
identical  thing  or  its  value  by  the  actio  commrodati  directa,  having  in 
turn  au  oAitio  commodati  contraria  (both  actions  being  bonas  fidei)  for 
any  extraordinary  expenses  or  for  losses  through  the  fault  of  the 
deliverer.  (2.) 

Depositum. — Here  the  deliverer  for  his  own  benefit  puts  the  reci- 
pient (who  receives  gratuitously)  in  possession  of  a  thing  which   the 
deliverer  wishes  to  have  kept  for  him.      The  recipient,  as  he  is  con- 
ferring a  benefit,  is  answerable  not  for  carelessness,  but  only  for  negli- 
gence so  great  as  to  amoxmt  V)  IwwA.    N^\i«ii,  \lwr«h^^  \\a  dfiyosit 
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was  made  in  circumstances  of  sudden  calamity,  as  fire  or  shipwreck, 
the  recipient  had  to  pay  double  the  value  of  the  thing  if  he  denied  that 
he  had  received  it.  The  identical  thing  can  be  reclaimed  at  any  time 
by  the  deliverer,  and  must  not  be  made  use  of  by  the  recipient.  The 
deliverer  had  the  actio  depositi  directa  for  the  restitution  of  the  thing, 
and  the  recipient  the  actio  depositi  contraria  (both  actions  being  bonce 
fidei)  for  all  expenses  incurred  and  losses  sustained  through  the  fault 
of  the  deliverer.  (3.) 

Pignus. — Here  the  deliverer,  the  debtor,  puts  the  recipient,  the 
creditor,  in  possession  of  the  thing ;  but  the  creditor  cannot  make  use 
of  it,  and  although  he  may  apply  the  fruits  in  reduction  of  principal, 
he  cannot  take  them  except  by  special  agreement  for  interest.  The 
creditor  was  bound  to  use  the  diligence  of  a  bonus  paterfamilias,  but 
he  was  not  liable  for  loss  by  accident.  The  creditor  was  compelled  by 
the  actio  pigneraticia  directa  to  restore  the  thing  when  his  claim  was 
settled,  and  could  bring  the  actio  pigneraticia  contraria  (both  actions 
being  bonce  fidei)  to  recoup  himself  for  expenses  and  for  losses  caused 
by  the  debtor.  (4.) 

Contracts  madb  Verbis. — There  were  two  forms  of  contract 
made  verbis,  besides  stipulations,  known  to  the  old  law,  but  obsolete  in 
the  time  of  Justinian,  the  dictio  dotis  and  the  jurata  promissio  liberti 
(Tit.  15.  pr.,  note);  but  it  is  only  of  stipulations  that  any  notice  need  be 
taken. 

Stipulations. — Stipulations  were  a  form  of  unilateral  contract, 
in  which  the  stipulator  or  questioner  asked  the  promissor  whether  he 
would  enter  into  the  engagement  proposed,  amd  on  the  promissor  reply- 
ing that  he  would,  the  contract  was  complete.  Originally  the  peculiar 
words,  spondesne,  spondee,  could  only  be  used  by  Roman  citizens,  but 
in  later  times  no  special  form  of  words  was  necessary  as  long  as  there 
was  a  question  and  an  answer.  (1.) 

A  stipulation  may  be  made  simply  {pure),  or  may  be  modified, 
either  with  reference  to  a  term  {in  diem),  or  by  being  subjected  to  a 
condition.  (2.) 

When  a  stipulation  is  made  in  diem,  as  to  give  on  a  future  day 
named,  the  interest  in  the  stipulation  is  at  once  fixed  {cessit  dies) ;  and 
if  the  promissor  pays  before  the  day  named,  he  cannot  get  his  money 
back;  but  the  time  for  enforcing  the  obligation  does  not  come  {non 
venit  dies)  until  the  whole  of  the  future  day  fixed  has  expired.  (9.)  If 
a  person  promises  to  give  in  a  distant  place,  a  delay  sufficient  to  make 
the  execution  of  the  promise  possible  is  implied.  (5.)  Lapse  of  time 
was  not  a  means  recognised  by  law  for  the  extinction  of  an  obligation 
or  promise  to  pay  so  much  to  a  man  every  year  while  he  lived :  it  was 
therefore  theoretically  never  extinguished,  but  the  heir  of  the  stipulator 
would  be  prevented  by  an  exception  from  enforcing  the  promise  after 
the  stipulator's  death.  (3.) 

When  a  stipulation  is  made  conditionally,  the  interest  of  tha  ^.t.v^'^- 
lator  is  not  fixed  till  the  condition  is  1\A^\\^^.     ^^  \»&  ^\^i  ^2w  V^^^ 
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that  the  thing  will  be  owed  to  him,  but  this  hope  (spes  debUwn  trt) 
passes  to  his  heirs,  and  they  can  enforce  the  contract  when  he  could 
have  enforced  it.  A  promise  to  give  if  a  man  does  not  do  something 
in  his  power  is  equivalent  to  a  promise  to  give  when  he  dies,  and,  as 
he  must  die  some  day,  is  made  in  diem.  (4.)  If  the  condition  relates 
to  past  or  present  time,  the  knowledge  of  the  parties  as  to  the  event  is 
immaterial.  Either  the  condition  has  not  been  fulfilled  and  the  stipu- 
lation is  of  no  effect,  or  it  has  been  fulfilled  and  the  stipulation  can  be 
enforced  at  once.  (6.)  Where  the  promise  is  to  do  something  or  not  to 
do  something,  the  proper  course  is  to  fix  in  the  stipulation  the  penalty 
to  be  paid  if  the  thing  is  not  done  or  is  done,  as  this  avoids  uncertainty 
as  to  what  amount  ought  to  be  paid  for  the  breach  of  promise.  (7.) 

CO'Stipulatora,  Co-promissora, — ^A  verbal  contract  might  be  made 
so  that  more  than  one  person  should  be  joined  in  the  stipulation,  the 
promissor  undertaking  to  give  to  each,  or  in  the  promise,  each  pro- 
missor  answering  affirmatively  the  question.  These  contracts  might 
also  be  made  so  as  to  create  joint  creditors  or  joint  debtors  (Tit.  16. 
pr.),  and  one  promissor  might  answer  so  as  to  bind  himself  simply  ;  the 
others  in  a  modified  manner.  (2.)  The  thing  was  due  to  each  co-stipu- 
lator and  from  each  co-promissor.  If  the  thing  was  given  by  or  to  any  of 
the  joint  parties,  the  obligation  was  at  an  end.  If  one  co-promissor 
ceased,  as  by  deminutio  capitis^  to  be  bound,  the  other  co-parties  re- 
mained bound.  If,  however,  an  action  was  brought  on  the  contract, 
then  the  obligation  was  at  an  end,  but,  under  Justinian,  if  the  co-pro- 
missor sued  could  not  pay  entirely,  the  others  might  be  sued  for  the 
deficiency.  (1,  note.)  The  co-promissor  who  had  paid  all  could  recover 
their  shares  from  the  other  joint  debtors,  either  as  a  partner,  if  there 
was  a  partnership,  or  if  not,  by  so  paying,  or  by  the  law  allowing  him 
to  feign  that  he  had  so  paid,  that  the  actions  of  the  creditors  were 
made  available  for  his  benefit.  (1,  note.) 

Stipulations  of  Slaves, — A  slave  can  stipulate  (though  he  cannot 
promise)  for  his  owner  (Tit.  17.  pr.),  whether  he  names  his  owner  or 
not  (1);  and  if  a  slave  stipulates  after  his  owner's  death  and  before 
the  entry  of  the  heir,  he  acquires  for  the  inheritance.  (Tit.  17.  pr.) 
He  may  stipulate,  however,  for  a  personal  right  for  himself,  as  for 
leave  to  cross  a  field,  but  he  exercises  this  for  his  master's  benefit.  (2.) 
When  a  slave  is  held  in  common,  he  acquires  for  his  joint  owners  in 
proportion  to  their  interests  in  him,  unless  he  is  acting  by  the  orders 
or  in  the  name  of  one  only  of  them,  or  unless  the  thing  cannot  be 
acquired  by  one  of  them,  as,  e.g.,  if  it  is  already  owned  by  one  of  his 
owners.  (3.) 

Division  of  Stipulations. — Stipulations  may  be  divided  according 
as  they  are  voluntary  or  not.  (Tit.  18.  pr.)  Those  that  are  not  voluntary 
are,  1,  judicial,  required  by  the  judge;  2,  praetorian,  required  by  the 
prajtor  or  cedile ;  3,  common,  required  properly  by  the  praetor,  but 
often,  for  the  sake  of  avoiding  delay,  by  the  judge.  Instances  of  those 
required  by  the  Judge  axe  lYie  ^^cvrnV,^  ^^o^^vt^  de  doloy  that  a  person 
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condemned  to  restore  a  thing  shall  restore  it  without  fraudulently 
lessening  its  value;  and  de  peraequendo  servo,  that  a  defendant  will 
pursue  or  pay  the  price  of  a  slave  the  subject  of  litigation,  who  has, 
through  the  defendant's  fault,  escaped  out  of  the  defendant's  posses- 
sion. (1.)  Instances  of  those  required  by  the  praetor  are  etomnt  in/gc^i, 
security  against  apprehended  injury,  and  legatorum,  security  by  the 
heir  that  he  will  pay  the  legacies.  (2.)  Instances  of  those  required 
sometimes  by  the  prietor,  sometimes  by  the  judex,  are  rem  scUvam  fore 
pupillOj  security  for  the  property  of  a  pupil,  and  de  ratOy  that  a  principal 
will  ratify  what  the  procurator  does  for  him.  (4.) 

Stipulationes  Inutiles. — Stipulations  are  invalid  for  various  reasons, 
which  may  be  classed  under  the  following  heads : — 

i.  On  account  of  their  object,  as  when  the  stipulation  is  (a)  for  a 
thing  that  does  not  or  cannot  exist  (Tit.  19.  1) ;  or  (6)  for  a  thing  of 
which  the  stipulator  has  not  the  commercium,  as  for  a  res  sacra  or  a 
freeman;  and  in  such  cases  the  stipulation  is  invalid  at  once,  though 
the  thing  may  afterwards  become  such  as  he  is  capable  of  holding,  as 
it  also  becomes  void  if  the  thing,  without  the  fault  of  the  promissor, 
becomes  such  as  the  stipulator  cannot  hold  (2) ;  (c)  for  a  thing  belong- 
ing to  the  stipulator  or  in  case  it  may  belong  to  him  (2,  22) ;  or  (d)  ex 
turpi  causa,  as  to  commit  murder.  (24.) 

ii.  On  account  of  the  persons  by,  for,  or  between  wh-om  they  are 
made. — 1.  Stipulations  are  invalid  when  made  by  (a)  dumb  or  wholly 
deaf  persons  (7);  (b)  madmen  (8);  (c)  an  infant  pupil;  or  (d)  a  JUtus- 
familias  below  the  age  of  puberty.  (9,  10.) 

2.  Stipulations  are  invalid  when  made  for  (a)  a  third  person  other 
than  a  person  in  whose  power  the  stipulator  is.  (4.)  But  such  a  stipu- 
lation may  be  made  valid  by  adding  that,  if  payment  to  the  third 
person  is  not  made,  a  penalty  shall  be  payable  to  the  stipulator  (19) ; 
and  whenever  the  stipulator  has  an  interest  in  the  payment  to  a  third 
person  being  made,  as  if  it  is  a  co-tutor  who  on  retiring  stipulates,  to 
save  himself,  that  the  property  of  the  pupil  shall  be  safely  adminis- 
tered by  the  remaining  tutors,  or  if  the  third  person  is  a  procurator  or 
creditor  of  the  stipulator,  the  stipulation  is  valid.  (20.)  If  a  stipulator 
engaged  for  payment  to  himself  or  another,  payment  to  the  other  ex- 
tinguished the  obligation.  If  he  stipulated  for  payment  to  himself  and 
another,  he  could  recover  half  the  sum  stipulated  for.  (4.)  (6)  The 
stipulation  was  also  invalid  if  the  promise  was  so  made  to  bind  a  third 
person  as  that  this  third  person  should  give  or  do  something  (3,  21); 
but  the  stipulation  might  be  made  valid  either  by  the  promissor  pro- 
mising that  he  would  manage  that  the  third  person  gave  or  did  the 
thing,  or  that  he  himself  would  pay  a  penalty  in  case  the  third  person 
did  not  give  or  do  the  thing.  (3,  19.) 

3.  Masters  cannot  stipulate  with  their  slaves,  nor  fathers  with  their 
children  in  their  power.  (6.) 

iii.  On  account  of  the  manner  in  which  they  are  made. — The  partl^^ 
must  consent  to  the  same  thing  (5,  23)  •,  asvd  \l  %«v«t^  >i>KNX\sg^  ^>x^  \si- 
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eluded  in  the  question,  the  promissor  is,  unless  he  gives  a  general 
assent,  only  bound  as  to  those  things  to  which  he  bound  himself  by  his 
answer.  (18.)  The  question  is  inferred  from  the  record  of  the  answer 
in  a  written  document  embodying  a  stipulation.  (17.) 

iv.  On  account  of  the  time  or  the  condition  subject  to  which  they 
are  made,  (a)  Time, — A  stipulation  was  invalid  that  a  thing  should 
be  given  after  the  death  of  the  stipulator  or  the  possessor,  because  the 
right  to  have  the  engagement  performed  would  then  accrue  not  to  the 
party  to  the  contract,  but  to  his  heirs,  who  were  in  the  position  of 
third  persons.  (13.)  An  engagement  to  give  the  day  before  death  was 
equally  invalid,  as  until  the  death  occurred  it  could  not  be  known  when 
the  day  was.  (13.)  But  an  engagement  to  give  at  the  time  of  death  was 
valid,  as  the  performance  was  considered  to  become  due  before  the  heir 
occupied  his  position  as  heir  (15),  and  a  stipulation  to  give  after  the 
death  of  a  third  person  was  valid  as  being  merely  an  uncertain 
term.  (16.)  A  preposterous  stipulation,  that  is,  'If  something  hap- 
pens to-morrow,  will  you  give  me  to-day  t'  was  invalid.  (14.)  Under 
Justinian,  however,  all  the  causes  of  invalidity  under  this  head  and  as 
to  the  time  of  death  were  removed.  (13,  14.) 

(It)  Condition, — An  impossible  condition  makes  a  stipulation  void, 
but  a  stipulation  is  valid  and  the  thing  is  due  at  once,  if  it  is  given 
in  case  an  impossible  condition  is  not  performed.  (11.)  The  heirs  of 
the  stipulator  and  the  promissor  could  sue  and  be  sued  if  the  condition 
of  a  properly  made  conditional  stipulation  was  fulfilled  after  the  death 
of  the  party  to  whom  they  were  heirs.  (25.) 

FiDEJUSsoRBS. — The  general  term  for  becoming  surety  was  inter- 
cession and  the  principal  modes  of  intercessio  were  (1)  adpromissioj 
(2)  fidejussio,  (3)  giving  a  mandate  credendce  pecuniae,  or  a  pactum 
constitutas  pecunice,  an  engagement  to  pay  the  ascertained  debt  of 
the  principal.  The  Institutes  only  treat  of  fidefuasores.  The  correi 
stipiUandi  et  promittendiy  mentioned  in  Title  16,  were  parties  to  the 
same  verbal  contract.  But  it  was  also  possible  for  persons  to  enter 
into  a  contract  as  accessories  to  the  principal  contract.  If  one  of 
these  accessories,  or  the  principal,  was  sued,  no  further  action  could, 
'  until  Justinian's  time,  be  brought  by  the  creditors  against  those  not 
sued,  the  debt  being  extinguished  by  the  litis  contestatio,  and  payment 
to  the  accessory  of  the  creditor  was  a  good  payment  as  against  his 
principal.  (Tit.  20.  pr.) 

In  stipulations  there  could  be  added  an  adstipnlator,  and  the  prin- 
cipal use  of  adding  one  was,  before  procurators  were  recognised,  to  put 
a  person  in  the  position  of  a  procurator,  and,  after  procurators  were 
recognised,  to  make  valid  a  stipulation  for  something  aiter  the  death  of 
the  stipulator.     The  rights  of  the  adstipulaior  did  not  pass  to  his  heirs. 

The  adpromissores  (sponsores  if  Roman  citizens,  fidepromissores  if 
peregn'ni)  might  bind  themselves  for  as  much  as,  or  for  less  than,  their 
principal  bound  himself,  not  for  more.  Their  heirs  were  not  bound, 
and  they  had  against  their  ptvivd^al  an  actio  mandati.     Several  laws 
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were  made  for  their  protection.  By  the  lex  Apuleia  any  one  of  them 
who  had  paid  the  whole  debt  could  recover  all  beyond  his  share  from 
the  others  by  an  actio  pro  socio.  By  a  law  of  uncertain  name  the 
creditor  had  to  give  notice  beforehand  for  what  amount  he  was  going 
to  exact  security,  and  how  many  accessories  there  were  to  be.  By  the 
lex  Furia  the  obligation  was  only  binding  for  two  years,  and  the  amount 
of  the  liability  of  all  was  divided  equally  among  all  living  when  the 
guarantee  could  be  enforced.  The  lex  Puhlilia  gave  a  special  privilege 
to  sportsores  (not  to  fidepromissores),  allowing  them,  unless  reimbursed 
in  six  months,  to  bring  against  their  principal  a  special  action,  actio 
depensi,  and,  if  he  denied  his  liability,  to  recover  double,  or  to  take 
his  person  in  execution.  The  lex  Cornelia  provided  that  no  one  should 
bind  himself  for  the  same  debtor,  to  the  same  creditor,  in  the  same 
year,  for  more  than  20,000  sesterces. 

The  lex  Cornelia  applied,  however,  not  only  to  adpromiasorea^  but 
to  fidejussor eSt  which  marks  the  first  introduction  of  a  form  of  surety- 
ship which,  at  last,  superseded  entirely  the  use  of  adpromissores.  The 
fidejussor  bound  himself  by  saying  in  Latin  or  in  Greek  (7)  that  he 
also  ordered  the  thing  on  his  faith,  but  no  strictness  of  the  formula 
was  here  necessary.  Like  the  adpromissor,  the  fidqfussor  could  not 
bind  himself  for  more  than  his  principal  (5),  and  had  an  actio  mandati^ 
or,  if  he  had  intervened  without  the  principal's  authority,  an  a^^tio  ne- 
gotiorum  gestorum,  against  the  principal  for  what  he  paid  for  him.  (6.) 

The  advantages  of  having  fidejussores  over  adpromissores  were : 
(a)  They  could  be  used  to  guarantee  any  kind  of  obligation,  including 
obligations  arising  out  of  delicts  and  natural  obligations,  whereas  ad- 
promissores could  only  guarantee  verbal  contracts.  (1.)  (b)  The  fide- 
jussor bound  his  heirs,  the  adpromissor  did  not.  (2.)  (c)  There  was  no 
limit  to  the  time  during  which  fidejussores  were  bound,  whereas  ad- 
promissores were  only  bound  for  two  years  from  the  time  when  the 
obligation  could  have  been  enforced  against  them.  (2,  note.)  {d)  The 
fidejussio  might  be  made  beforehand  to  guarantee  a  principal  contract 
not  yet  made — adpromissio  could  not.  (3.) 

The  fidejussores  were  each  liable  for  the  whole  debt,  and  one  who 
paid  had  no  means  of  making  the  others  contribute,  except  by  taking 
advantage  of  the  benefi^yium  cedendarum  actionumy  that  is,  the  surety 
who  was  willing  to  pay  in  full  could  repel  the  creditor  by  an  exceptio 
doli  maJif  unless  the  creditor  would  cede  his  actions  to  the  surety  who 
paid  him;  and  by  means  of  these  actions  the  siirety  could  force  the 
principal,  or  his  co-sureties,  to  pay  him  what  he  was  entitled  to  receive 
Hadrian,  however,  enacted  that,  if  any  fidejussor  was  sued,  he  should 
have  what  was  termed  the  benefi^dum  divisionist  i.e.  he  might  force  the 
•creditor  to  divide  his  demand  among  all  the  fidejussores  who  were 
solvent  at  the  time  of  the  litis  contestatio ;  but  the  fidejussor  must 
make  this  demand  formally,  since  the  beneficium  did  not  take  place  ipso 
Jure,  as  the  provisions  of  the  lex  Furia  did  in  favour  ol  o^'ptomv^^orr^* 
And  it  might  still  be  more  to  the  luteteat  ol  \>[i'ft  wrc^\.'^  ^»  \si^a  ^jv^n^c^- 
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tage  of  the  heneficium  cedendarum  actlonum^  as  he  thus  took  over  any 
property  pledged  to  the  creditor,  and  might  satisfy  his  claim  in  this 
way.  (4.) 

Justinian  introduced  what  was  termed  the  heneficium  ardiniSf  by 
which  a  surety  might  require  that  the  principal  should  be  sued  firsts 
and  the  sureties  only  called  on  to  pay  what  could  not  be  recovered  from 
him.  (4,  note.) 

By  the  eenatusconstdtum  Vdleianum  women  were  forbidden  to  bind 
themselves  for  another  person.  (Tit.  20.  pr.,  note.)  A  fidejussor  who 
signs  a  writing  (cauti'o),  by  which  he  binds  himself  as  fid^ussor,  is 
taken  to  h&ye  gone  through  all  the  necessary  forms.  (8.) 

Contracts  made  Litteris. — A  contract  was  made  litteris  when 
an  entry,  expendlcUio^  imder  the  name  of  the  debtor,  was  made  in  the 
ledger  {codex)  of  the  creditor  with  the  assent  of  the  debtor,  to  the 
effect  that  the  creditor  had  paid,  and  the  debtor  received,  a  certain 
sum  of  money.  The  best  evidence  of  the  assent  of  the  debtor  was  his 
making  a  corresponding  entry  in  his  ledger,  but  this  was  not  necessary. 
As  the  contract  was  for  a  sum  certain  advanced,  it  was  enforced  by  a 
condictio ;  and  as  the  remedy  by  condictio  was  a  short  and  simple  one» 
other  debts,  as,  e.g.,  what  was  owing  under  a  sale,  were  changed  by 
novation  into  debts  due  \mder  a  literal  contract  (transcriptio  a  re  in 
per807iam),  by  the  debtor  owning  to  having  received  as  a  loan  the  sum 
due  from  him  on  the  sale;  and,  in  the  same  way,  the  debtor  might 
take,  under  a  literal  contract,  the  debt  of  a  third  person  (transcriptio 
a  persona  in  personam),  by  assenting  to  an  entry  that  he,  the  debtor, 
had  received  a  loan  to  the  amoimt  of  the  sum  owed  by  the  third  person. 

Contracts  litteins  were  peculiar  to  Roman  citizens.  Peregrini  had 
as  a  substitute  sj/ngrapTice,  signed  by  both  parties,  and  chirocprapha, 
signed  by  the  debtor  only.  These  were  not  merely  documentary  evi- 
dence, but  were  writings  on  which  an  action  could  be  brought ;  but  if 
there  was  a  stipulation  this  was  always  looked  on  as  the  contract,  and 
the  writing  was  only  evidentiary.  If  the  creditor  sued  on  a  contract 
ZiV/ms,  the  defendant  might  plead  the  except io  non  numeratce  pecunias, 
in  case  he  could  state  that  he  never  really  had  received  the  money^  and 
then  the  creditor  had  to  prove  that  he  had  really  paid.  Subsequently 
mere  acknowledgments  of  debt  {cautiones)  were  protected  by  the  same 
exception,  and  superseded  contracts  littei'is.  This  exception  could  only 
be  pleaded  within  a  period  fixed  first  at  one  year,  then  at  five  years, 
and  by  Justinian  at  two  years ;  and  within  the  same  period,  if  the 
debtor  could  show  that  he  had  not  had  the  money,  he  could  ask  to  have 
the  writing,  on  which  he  was  sought  to  be  charged,  given  up  to  him. 
After  tills  period  had  elapsed,  the  debtor  was  conclusively  bound  by 
any  written  admission  of  debt,  but,  under  Justinian,  the  debtor,  by 
going  through  certain  forms,  at  any  time  during  the  two  years,  might 
get  his  exception  made  perpetual;  and  Justinian  also  made  a  person 
falsely  denying  his  written  acknowledgment  of  debt  liable  to  pay 
double  the  amount.    (T\t.  ^\,  wx^  xioV,^.^ 
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Consensual  Contbaots. — We  now  come  to  the  four  kinds  of  con- 
tracts made  simply  by  consent.  No  writing  nor  earnest  is  necessary ; 
they  may  be  made  inter  absentest  and  all  give  rise  to  bonce  fidei  actions. 
They  are  all  bilateral,  i.e.  both  parties  are  bound  by  them,  whereas 
contracts  under  the  three  former  heads  were  unilateral^  except  so  far 
as  com)nodatum,  depositum,  and  pignua  might  give  rise  to  actiones  can- 
iraricB,  These  four  kinds  of  contract  are  sale,  letting  and  hiring, 
partnership,  and  mandate.     (Tit.  22.) 

i.  Sale. — The  contract  of  sale  is  formed  as  soon  as  the  price,  i.e.  a 
definite  sum  of  money,  not  anything  else  than  money,  is  fixed  on.  Earn- 
est {arrhoB),  previously  to  Justinian,  only  served  as  a  proof  that  the 
contract  had  been  made.     (Tit.  23.  pr.) 

Justinian  made  two  changes.  1.  If  the  parties  chose  to  reduce  their 
contract  to  writing,  which  they  need  not  do,  he  enacted  that  they  should 
not  be  bound  until  it  had  been  reduced  to  writing,  and  one  of  three 
conditions  had  been  fulfilled :  viz.  that  the]  writing  was  (a)  written  by 
the  parties,  or  (6)  signed  by  them,  or  (c)  formally  written  by  a  notary. 
2.  The  earnest  {arrhm),  instead  of  a  proof  of  the  contract,  became  a 
measure  of  damages  for  not  fulfilling  the  contract^  whether  written  or 
unwritten,  the  purchaser  forfeiting  the  earnest  if  he  retracted,  and  the 
seller  if  he  retracted  forfeiting  double. 

The  thing  sold  must  be  defined  in  some  way,  but  it  might  be  defined 
in  many  ways,  as,  e.g.,  by  selling  at  so  much  a  head  the  fish  to  be  caught 
on  a  day,  rei  aperatm  emptio,  or  the  chance  of  the  whole  take  of  fish  on 
a  day,  spei  emptio.     (Tit.  23.  pr.,  and  note.) 

The  price  must  be  fixed  and  certain.  If  a  thing  is  sold  at  the  price 
at  which  Titius  shall  value  the  thing,  Justinian  decides  that  if  Titius 
does  fix  a  value  this  is  a  contract  of  sale ;  but  if  he  does  not,  there  is 
no  contract  of  sale.  (1.) 

The  price  must  be  in  money,  or  else  the  contract  is  one  of  exchange 
{permutatio)f  not  sale,  the  difiference  being  that,  if  a  contract  of  sale 
was  made,  the  consent  was  the  basis  of  the  contract,  but  in  exchange 
the  contract  was  made  re,  by  the  delivery  of  one  thing  in  exchange  for 
which  the  other  thing  was  to  be  given.  (2.) 

The  duties  of  the  seller  were,  1,  to  deliver  the  thing  and  to  give 
lawful  and  undisturbed  possession  of  it  (not  to  give  the  dorhinium  of 
it),  2.  To  recompense  the  buyer,  if  evicted.  3.  To  secure  the  buyer 
against  secret  faults.  If  secret  faults  were  discovered,  the  buyer  might 
at  his  option,  (a)  by  an  actio  asstimatoria  recover  damages,  greater  or 
less,  according  as  the  seller  knew  (or  did  not  know)  of  the  faults,  or 
(/>),  by  what  was  termed  red/iibitiot  get  the  contract  rescinded,  and 
return  the  thing  to  the  seller.  But  this  was  not  all.  In  order  to  for- 
tify himself,  the  buyer  frequently  exacted  by  stipulation  a  promise  from 
the  seller  that  he  would  give  him  the  dominium,  and  that  if  the  buyer 
was  evicted,  he  would  pay  him  double  the  purchase  money.  After  the 
use  of  this  fortifying  stipulation  had  become  familiar,  it  was  held  that 
custom  so  far  imported  such  a  stipulation  voX^  \}Cife  ^iao^*TWi\»^  'v>ca5^  ^^'^ 
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buyer,  who  had  not  demanded  such  a  promise,  and  who,  therefore, 
could  not  sue  ex  sHpulatu  if  evicted,  yet,  if  evicted,  could,  in  the  bon4B 
fidei  actio  empti^  recover  double  the  purchase  money,  on  the  ground 
that  the  seller  ought  to  put  the  buyer  in  as  good  a  position  as  if  the 
stipulation  had  been  made. 

The  buyer  was  bound,  1,  to  make  the  seller  the  receiver  of  the 
money  fixed  as  the  price,  and,  2,  to  pay  interest  from  the  day  of  receiv- 
ing the  thing  until  he  paid  the  price.  (2,  note.) 

The  contract  of  sale  was  complete  when  the  price  was  fixed,  but 
the  thing  sold  remained  in  the  ownership  of  the  seller  until  he  delivered 
it.  If,  after  the  sale  was  made,  the  thing  bought  improved  in  value, 
the  buyer  profited,  and  if  it  lost  in  value  without  the  fault  of  the  seller 
the  buyer  had  to  take  it  as  it  was.  The  risk,  after  the  price  was  paid, 
was  that  of  the  buyer,  and  if  the  thing  was  wholly  lost,  by  some  cause 
beyond  the  control  of  the  seller,  the  loss  fell  on  the  buyer,  not  on  the 
seller,  although  the  seller  was  the  dominus,  while  generally  it  is  true 
that  rea  domino  perit.  But  then  the  seller  had  to  take  the  care  of  a 
good  paterfamilias  of  the  thing  while  it  was  in  his  custody,  and  if  he 
did  not,  the  buyer  could  sue  him  for  damages ;  and,  if  the  seller  chose, 
he  might  take  even  a  further  responsibility  and  specially  engage  to  be 
answerable  even  beyond  the  measure  of  responsibility  of  a  bonus  pater- 
familiasy  as,  e.g.,  that  a  slave  purchased  should  not  in  any  case  escape 
out  of  his  custody.  If  the  thing,  while  retained  by  the  seller,  was  in- 
jured or  stolen  by  a  third  person,  the  seller  had  to  cede  to  the  buyer 
the  action  which,  as  dominus,  he  had  against  the  wrongdoer  or  thief.  (3.) 

The  contract  of  sale  might  be  made  to  be  fulfilled  on  a  condition 
happening,  or  to  be  at  an  end  on  a  condition  happening,  or  with  a 
subsidiary  agreement  added  to  it,  such  as  (a)  that  it  might  be  rescinded 
if  the  seller  had  a  better  offer  before  a  given  day  {in  diem  addictio),  or 
(h)  a  lex  commissoria,  a  general  agreement  for  the  rescission  of  the  con- 
tract, if  not  executed,  this  agreement  being  specially  used  to  enable  the 
seller  to  get  back  the  thing  if  he  had  delivered  it,  and  was  not  paid  by 
a  certain  day.  A  seller  could,  under  Justinian,  have  a  sale  rescinded, 
or  the  difference  made  up  to  him,  if  he  had  sold  for  less  than  half  the 
value.  (4.) 

If  the  seller  knowingly  sold  something  that  cannot  be  sold,  as  a  7'es 
publica,  or  a  freeman,  the  buyer,  if  he  bought  in  ignorance,  could 
recover  from  the  seller  all  he  had  lost  by  entering  into  the  bargain  ;  he 
could,  e.g.,  get  interest  on  his  purchase  money. 

The  honcB  fidei  actio  of  the  buyer  was  termed  ex  empto  or  empti, 
that  of  the  seller  ex  mndito  or  venditi.  (5.) 

ii.  Leti'inq  on  Hike. — The  contract  of  letting  and  hiring  (locatio- 
conductio)  is  the  second  of  the  consensual  contracts,  and  was  formed 
as  soon  as  the  price  of  the  letting  (merces)  was  fixed.  The  three  heads 
of  this  contract  were,  1,  locatio-conductio  reruyn,  where  one  person  let 
and  another  hired  a  thing ;  2,  locatio-conductio  operarum,  where  one 
jperson  Jet  his  services  and  anotViw  Vivc^d  t.\\^\]ji\  3,    locatio-condttctio 
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operis  faciendi^  where  one  person,  the  locator ,  delivered  over  a  thing, 
to  have  something  done  to  it  for  a  price,  by  another  person,  the  con- 
ductor, (Tit.  24.  pr.,  and  note.)  The  price  must  be  fixed,  but  might 
be  left  to  be  fixed  by  another  person  (1),  but  if  no  price  was  fixed  the 
contract  was  not  technically  one  of  locatio-conductiOf  but  was  an  in- 
nominate contract.  The  price  must  be  in  money,  and  so  if  one  man 
lets  his  ox  in  exchange  for  the  hirer  in  turn  letting  his  ox  to  the  first 
letter,  this  is  not  locatiO'ConductiOt  but  an  innominate  contract.  (2.) 
Emphyteusis,  which  resembles  sale  in  regard  to  the  largeness  of  the 
interest  passed  by  it,  and  locatio'conductio  inasmuch  as  the  property 
still  remains  in  the  creator  of  the  emphyteusis,  was  declared  to  be  a 
separate  form  of  contract  by  Zeno.  In  the  absence  of  special  agree- 
ment to  the  contrary,  the  risk  in  emphyteusis  of  a  total  loss  fell  on  the 
owner,  the  risk  of  a  partial  loss  fell  on  the  occupier.  (3.)  If  a  man 
gives  his  gold  to  a  goldsmith  to  have  rings  made  of  it  for  a  fixed  price, 
this  is  locatio'conductio ;  but  if  the  rings  are  to  be  made  of  the  gold  of 
the  goldsmith,  it  is  a  sale.  (4.)  The  hirer  has  to  bestow  on  the  thing 
hired  the  care  of  a  honiLS  paterfamilias,  but  fortuitous  loss  falls  on  the 
owner,  that  is,  the  letter  (5) ;  a  distinction  being  thus  established  be- 
tween the  contract  of  locatio-conductio  and  that  of  sale,  where  the  risk 
of  fortuitous  loss  is  not  with  the  domi?iti8,  th»  seller,  but  with  the  buyer 
who  still  remained  possessor  in  the  eyes  of  the  law.  The  duties  of  the 
letter  were,  1,  to  give  the  hirer  the  free  use  of  the  thing ;  2,  to  guaran- 
tee him  against  eviction ;  3,  to  reimburse  him  for  necessary  or  useful 
expenses.  The  duties  of  the  hirer  were,  1,  to  give  the  care  of  a  bonus 
paier/amiliaa  to  the  custody  of  the  thing ;  2,  to  give  the  thing  up  when 
the  term  of  hiring  was  at  an  ^d ;  and  3,  to  pay  the  agreed  price  of 
hiring.  (Tit.  24.  pr.) 

The  contract  was  terminated,  I,  by  the  death  of  a  person  who  had 
contracted  to  let  out  his  personal  services  or  who  specially  was  to  do  a 
thing ;  but  it  was  not  terminated  in  other  cases  by  the  death  of  the 
locator  or  condtictort  the  contract  passing  to  the  heirs  of  each  (6) ; 
2,  by  the  sale  of  the  thing,  the  conductor  having  a  right  to  damages 
against  the  locator  for  being  turned  out,  but  having  no  title  to  hold 
against  a  purchaser;  3,  by  rent  being  two  years  in  arrear;  or  by 
gross  misuse  on  the  part  of  the  conductor;  4,  by  the  locator  having 
indispensable  need  of  it;  and,  5,  by  the  conductor  being  prevented 
from  getting  benefit  from  it,  as  by  armed  force.  (6,  note.) 

The  hirer  had  the  actio  conducti  ;  the  letter  had,  1 ,  the  actio  locati, 
and,  2,  a  real  action,  actio  Serviana,  by  which  he  was  enabled  to  seize 
on  the  farming  instruments  of  the  hirer  of  land  if  rent  was  not  paid ; 
and,  3,  could  apply  for  the  interdict um  Salinanum,  by  which  he  got 
possession  of  things  pledged  for  the  rent  of  land.  (Tit.  24.  pr.) 

iii.  Partnership. — The  third  kind  of  consensual  contracts,  partner- 
ship, may  be  considered  under  the  following  heads : — 

1.  The  objects  oj  the  partnership. — Partnership  might  h^  C$i.\  >w^>-- 
versorum  honorum   (KcotvoTrpo^ta),  of  evetytYivcv^  \i^o\v^vwi^  q.x  ^ftRxvivxN% 
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to  each  partner  in  any  way,  and  goods  belonging  to  the  partners  at 
the  time  of  the  contract  passed  to  all  without  delivery ;  (b)  univeraarum 
qiivB  ex  quaeetu  veniuni,  of  things  acquired  in  the  course  of  business, 
but  not  of  inheritances,  legacies,  &o,;  (c)  negoHationu  cUicujus; 
(d)  vectigalis,  for  farming  the  public  revenues :  (e)  ret  unius.  (Tit.  25. 
pr.,  note.) 

2.  The  shares  of  the  paHners. — In  the  absence  of  special  agree- 
ment each  partner  has  an  equal  share  in  the  profit  and  loss.  (1.)  But 
they  may  agree  that  one-third  of  the  profits  and  one-third  of  the  loss 
shall  belong  to  one  partner — or  one  may  have  the  profit  after  a  balance 
has  been  struck  and  not  be  responsible  for  loss — or  one  may  contribute 
money  and  another  only  services;  but  a  leonine  partnership,  by 
which  one  partner  took  all  the  profit,  was  not  permitted.  (2.)  If  a 
share  of  gain  is  assigned  to  one  partner,  he  has,  in  the  absence  of 
special  agreement,  to  take  an  equal  share  of  loss.  (3.) 

3.  The  dissolution  of  the  partnership. — A  partnership  was  dis- 
solved {a)  ex  personis,  when  one  partner  was  dead  or  incapacitated. 
As  to  death,  it  may  be  remarked  that  the  death  of  one  of  many 
partners  dissolved  the  whole  paitnership,  but  that  a  societas  vectigalis 
passed  to  the  heirs.  (5,  note.)  Incapacity  might  under  Justinian  be 
caused  by  publicatio  or  confiscation,  when  the  fiscus  was  looked  on  as 
the  successor;  and  this  was  one  of  the  consequences  of  the  maxima 
or  media  capitis  deminutio.  (8,  note.)  (b)  Blx  rebuSy  when  the 
purpose  of  the  partnership  has  been  accomplished,  or  the  condition  to 
which  it  was  made  subject,  for  partnership  might  be  made  condition- 
ally, has  been  fulfilled  (4,  note),  or  when  the  subject  matter  of  the 
partnership  has  ceased  to  exist,  as  ip  the  case  of  a  cessio  bonorum, 
when  the  goods  of  the  insolvent  were  all  lost  to  him.  (7.)  But  the 
outgoing  partner  might  form  a  new  partnerahip  with  his  old  partners, 
and  as  partnership,  being  a  contract  jus  gentium,  could  be  formed 
with  a  peregrinuSf  a  new  partnership  might  be  formed  even  with  a 
person  who,  having  undergone  the  media  capitis  deminutio,  had  lost 
his  doitas.  The  minima  capitis  deminutio  did  not  dissolve  a  partner- 
ship, and  a  person  arrogated  or  emancipated  was  still  a  partner.  (8.) 
(c)  Ex  voluntaiey  when  one  partner  wished  to  retire ;  but  if,  when  the 
partnership  is  universorum  bonorum,  he  renounces  from  a  desire  to 
profit  exclusively  by  some  gain,  as  an  inheritance  accruing  to  himself, 
he  is  compelled  to  share  this  gain  with  his  partners.  (4.)  (d)  Ex 
actione,  when  one  partner  compelled  a  dissolution  by  action,  {e)  Tern- 
porCy  by  the  time  during  which  the  partnership  was  to  last  having  expired. 

4.  The  powers  and  duties  of  the  partners. — Each  partner  was  the 
mandatary  of  the  others,  but,  for  anything  beyond  mere  ordinary 
administration,  required  an  express  nuindatum.  Properly,  only  the 
particular  partner  who  was  party  to  a  contract  could  sue  or  bo  sued 
by  third  parties,  but  the  praetor,  if  necessary,  allowed  actions  to  be 
brought  by  or  against  the  other  partners.     Each  partner  had  a  botiof 

Jidei  action  pro  sodixi  agamat  Wve  otli^t^  t«  recover  his  just  expenses 
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and  make  them  answerable  for  his  losses  or  their  negligence.  (2,  note.) 
£ach  partner  was  bound  to  take  as  much  care  of  goods  belonging  to 
the  partnership  as  he  did  of  his  own,  and  to  this  extent  he  was 
answerable,  not  only  for  doluSf  but  culj)a.  (9.) 

There  was  such  a  fratemitas  between  partners,  that  while  on  the 
one  hand  a  partner  could  not  in  an  actio  pro  socio  be  condemned 
beyond  his  means  (beneficium  competentice),  yet  condemnation  in  this 
action  carried  infamy  with  it.  If  a  partner  committed  a  delict  against 
his  partners,  they  had  the  appropriate  actio  ex  delicto  against  him,  and 
a  partition  of  the  partnership  property  could  be  enforced  by  an  actio 
communi  diMundo.  (9,  note.) 

iv.  Mandate. — The  fourth  of  the  consensual  contracts  is  mandate, 
by  which  one  person  charges  another  to  do  something :  originally,  one 
friend  (the  mandator)  charges  another  friend,  in  whom  he  has  confi- 
dence (the  mandatarius),  to  do  something  for  him,  and  as  a  pledge 
places  his  hand  in  his  friend's  (mantis  datio).  The  relations  thus 
created  were  afterwards  enforced  by  the  bonas  fidei  actions  mandati 
directa,  by  which  the  mandator  compelled  the  mandatarius  to  account 
to  him,  and  mandati  contraria,  by  which  the  mandatarius  compelled 
the  mandator  to  reimburse  him  for  expenses  and  losses.  (Tit.  26.  pr., 
not«.)  The  original  character  of  the  contract  was  traceable  in  mandate 
always  remaining  a  gratuitous  contract  (13),  and  the  mandatarius  who 
was  adjudged  in  an  action  to  hare  failed  to  discharge  his  duty  was 
stamped  with  infamy.  (Tit.  26.  pr.,  note.) 

Gradually  the  scope  of  mandate  was  much  enlarged  by  the  praetor 
allowing  third  parties  with  whom  the  mandatarius  had  contracted  to 
sue  or  be  sued  by  the  mandator^  in  the  form  of  actiones  utiles.  There 
were  still  some  acts,  such  as  making  a  testament,  or  entering  on  an 
inheritance,  which  every  man  must  do  for  himself;  but,  in  general 
terms,  it  may  be  said,  that  a  law  of  agency  was  thus  created,  as  these 
actions  could  be  brought  without  the  concurrence  of  the  agent  or  pro- 
curator, and  thus  the  principal  and  third  parties  were  placed  in  direct 
relations.  (Tit.  26.  pr.,  note.) 

Forms  of  Mandate, — Mandate  may  assume  five  forms,  according 
to  the  peraons  interested  in  the  contract.  It  may  be  made  (a)  for  the 
benefit  of  the  mandator  only,  as  when  he  charges  the  mandatarius  to 
buy  an  estate  for  him.  (1.)  (b)  For  the  benefit  of  the  mandator  and 
the  mandatarius,  as,  1,  when  the  mandator  guarantees  a  loan  which 
the  mandatarius  makes  with  interest  to  a  third  party,  but  for  the 
benefit  of  the  mandator;  or,  2,  when  the  mandator,  being  already  a 
-fidejussor,  gives  the  mandatarius,  who  is  about  to  sue  him  as  such,  a 
mandate  to  sue  the  principal  at  the  risk  of  the  mandator  (here  both 
gain,  or  rather,  before  Justinian  introduced  the  beneficium  ordinis, 
they  gained,  the  mandator  by  having  the  principal  sued  first,  and  the 
mandatarius  by  -having  two  persons  to  sue,  one  after  the  other) ;  or,  3, 
when  the  debtor  gives  the  creditor  a  mandate  to  stipulate  foe  «ft\sw^^>Kc^s^ 
owed  to  the  mandator  by  a  third  party.     O^et^  «^m\«*eci.\i«vv^'^'^\  ^^'^ 
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mandator  gets  his  debt  collected  for  him,  and  the  mandatariua  has  two 
persons  to  sue.)  (2.)  (c)  For  the  benefit  of  a  third  person,  as  a  man- 
date to  manage  the  affairs  of  Titius.  {d)  For  the  benefit  of  the 
mandator  and  a  third  person,  as  when  the  mundatarius  is  charged  to 
buy  an  estate  for  Titius  and  the  mandator  jointly,  (e)  For  the  benefit 
of  the  mandatarttcs  and  a  third  person,  as  when  the  mandator  chaises 
the  mandatarius  to  lend  money  at  interest  to  Titius,  an  opportunity  of 
lending  money  at  interest  being  here,  as  above  in  (b  1),  treated  as  a 
benefit  to  the  lender.  (5.)  A  mandate  for  the  benefit  of  the  manda- 
tanus  only,  as  to  invest  his  money  in  the  purchase  of  an  estate^  is 
merely  a  piece  of  advice,  and  cannot  be  reckoned  a  mandate  at  all, 
unless  the  mandator  meant  to  say  that  if  his  advice  was  followed,  he, 
and  not  the  mandatariuSf  was  to  take  the  risk.  (6.)  A  mandate  may 
be  made  conditionally,  or  to  have  effect  from  a  particular  time.    (12.) 

Mandate  used  as  a  m^de  of  Suretyship. — A  mandate  was  almost 
the  same  as  fidefussio  as  a  means  of  creating  suretyship,  and*  w^as 
subject  to  the  same  general  rules  as  to  the  inability  of  women,  under 
the  setiatusconstdtum  Veileianum,  to  enter  into  it  for  this  purpose,  and 
as  to  the  benefits  of  discussion  {ordinis),  i.e.  that  the  principal  should 
be  sued  first,  under  Justinian,  and  of  division,  that  is,  that  the  liabili- 
ties of  co-sureties  should  be  divided  among  them,  under  Hadrian's 
rescript,  and,  to  some  extent,  of  the  cession  of  actions.  But  the  man- 
dator and  fidejussor  differed  in  some  respects.  1.  The  mandator  was 
considered  sometimes  more  responsible.  It  was,  for  instance,  doubted 
by  the  jurists  whether,  if  an  adolescent  who  had  borrowed  under  a 
guarantee  was  restitutus  in  integrum  ^  the  creditor  or  the  fidejussor  was 
to  suffer  the  loss,  but  it  was  considered  clear  that  the  mandator  rather 
than  the  creditor  was  to  suffer.  2.  Before  the  time  of  Justinian,  who 
placed  them  on  an  equality,  the  -fidejussor  was  released  by  the  principal 
being  sued — not  so  the  mandator,  as  his  contract  was  a  separate  one. 
3.  The  fidejussor  could  not  demand  that  the  actions  against  the  debtor 
and  the  co-sureties  should  be  ceded  to  him  after  a  litis  contestatio  in  a 
suit  by  the  creditor  against  the  fidejussor ;  but  the  mandator  was  not 
affected  by  a  litis  contestatio  or  judgment  in  an  action  against  the 
debtor.  4.  The  mandator  was  released  if  the  creditor  had  wilfully 
abandoned  any  of  the  remedies  the  mandator  could  call  on  him  to 
cede,  while  the  fidejussor  could  only  call  on  the  creditor  to  cede  such 
as  he  had  to  cede.  (6,  note.) 

Duties  and  powers  of  the  Mandatarius, — No  one  need  accept  a 
mandate,  but,  if  accepted,  it  must  be  executed,  unless  renounced  soon 
enough  for  the  mandator  to  carry  out  his  purpose  himself  or  through 
another.  Otherwise  the  mandatarius  will  be  liable  to  an  actio  mandati^ 
unless  some  such  reason  as  a  sudden  illness  or  enmity  has  prevented 
him  from  renouncing  or  renouncing  soon  enough.  (11.)  If  the  man- 
dator revokes  before  execution,  the  mandate  is  at  MXi  end.  (9.)  A 
mandate  is  also  extinguished,  if,  before  it  is  executed,  either  the  man- 
dator or  mandatariviS  dies,  \)\it  \)[v^  maudataHua  V^^  ^si  cwiio  xaandati. 
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if  he  executes  the  mandate  when  the  mandator  is  really,  but  not  to 
his  knowledge,  dead ;  just  as  a  payment  to  a  steward,  enfranchised  or 
ceasing  to  have  power  to  act  as  steward,  is  good  against  his  master  if 
the  person  paying  the  money  does  not  know  that  the  steward  is  not 
still  a  slave  or  has  ceased  to  have  power  to  act  as  steward.  (10.)  A 
mandate  contra  bones  morea^  as  to  commit  theft,  is  not  obligatory ;  the 
mandatarius  may  have  to  pay  a  penalty  in  such  a  case,  but  he  has  no 
remedy  against  the  person  who  charges  him  to  commit  the  theft.  (7.) 
The  mandatarius  must  not  exceed  the  limits  of  his  mandate.  If  a 
mandatai'  charges  the  m^mdatarius  to  spend  100  aum,  the  mandata- 
rius may  spend  less,  but  not  more  ;  and  he  can  make  the  mandator 
responsible  up  to  100  aurei,  though  not  for  the  excess.  (8.)  In  the 
execution  of  the  mandate,  the  mandatarius  was  bound  to  exercise  the 
diligence  of  a  bonus  paterfamilias,  (11,  note.) 

Gratuitous  character  of  the  Contract, — A  mandate  is  always  gratui- 
tous ;  and  a  contract  which,  if  gratuitous,  would  be  a  mandate,  will, 
if  not  gratuitous,  almost  always  take  the  form  of  locatio-conductio,  and 
so  vice  versa,  if  a  person  gives  out  his  materials  to  be  done  something 
with,  but  does  not  fix  the  price,  an  actio  mandati  may  be  brought. 
But  although  the  mandate  was  gratuitous,  yet  an  honorary  payment 
{honorarium)  might  be  arranged  for  and  given,  as  to  doctors,  dbc,  and 
although  the  payment  could  not  be  enforced  by  an  action,  yet  the 
magistrate  in  the  exercise  of  his  extraordinary  jurisdiction  would 
regulate  it  and  see  it  was  paid.  (13.) 

Oblioations  quasi  rx  Contractu. — We  now  come  to  cases  where 
an  obligation  exists,  not  arising  from  a  contract,  but  from  such  a  state  of 
things  that  one  man  is  bound  to  another  as  if  there  was  a  contract. 
These  obligations,  moreover,  resemble  not  only  obligations  generally,, 
but  those  arising  from  some  particular  form  of  contract.  The  first 
three  of  the  examples  that  follow,  for  instance,  closely  approach  obli- 
gations arising  from  a  mandate.  The  next  two  closely  approach  obli- 
gations arising  from  a  societas.  The  last  closely  approaches  the^ 
obligation  arising  from  mutuum,  (Tit.  27.  pr.  6.) 

The  following  are  the  examples  (which  are  merely  examples)  given 
in  the  Institutes. 

1.  If  one  man  manages  the  affairs  of  another  who  is  absent,  without 
being  charged  to  do  so,  there  is  no  contract  between  them,  but,  in  order 
that  the  affairs  of  absent  people  might  not  be  neglected,  the  law 
treated  the  parties  as  if  a  mandate  had  been  given,  the  person  whose- 
affairs  had  been  managed  having  an  actio  negotiorum  gestorum  against 
the  gestor  to  make  him  account,  and  the  gestor  having  an  actio  con^ 
traria  against  him,  but  (in  distinction  to  the  case  of  a  mandate)  only 
for  what  he  has  usefully  expended,  not  for  all  his  expenses.  The 
gestor  has  to  show  the  diligence  of  a  bonus  paterfamilias.  (1.) 

2.  Tutors  and,  3,  curators  are  bound  to  the  pupil  or  adolescent, 
who  have  a  direct  action  to  make  them  account,  and  are  subject  to  al 
contrary  action  for  losses  and  all  expenses.  (2.^ 
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4.  If  two  persons,  not  being  partners,  have  a  thing  iu  common, 
and  one  has  received  the  fruits  or  borne  necessary  or  useful  expenses, 
he  can  be  sued  or  sue  as  if  the  other  had  been  a  partner  (3) ;  and,  5, 
the  same  may  be  said  of  two  co-heirs,  who  have  a  right  to  apply  to 
have  the  inheritance  divided.  (4.) 

6.  The  heir,  though  not  bound  by  a  contract  to  the  legatee,  is 
under  an  obligation  to  him,  quasi  ex  contractu,  to  carry  out  the  dis- 
positions of  the  testator,  and  the  legatee  had  an  actio  ex  tettamento  to 
make  him  do  this ;  having  also,  if  a  particular  thing  was  so  given  as 
a  legacy  as  to  give  the  legatee  the  right  to  bring  a  vindic€Uio,  the 
choice  between  the  real  and  the  personal  action.  (5.) 

7.  A  person  to  whom  money  not  due  is  paid  by  mistake,  is  not 
bound  by  a  contract,  for  payment  is  generally  rather  the  fulfilment 
than  the  origin  of  a  contract,  but  he  is  bound  to  repay  it  by  an  obli- 
gation quasi  ex  contractu,  (6.) 

In  order  that  the  person  paying  might  be  able  to  recover,  three 
-conditions  must  be  fulfilled  :  (a)  the  payment  must  be  really  not  due  ; 
A  person  could  not  recover  if  what  he  paid  was  due,  although  by  a 
merely  natural  obligation,  or  if  he  paid  sooner  than  necessary  what  he 
must  some  day  pay ;  but  he  might  recover  what  he  paid  under  a  con- 
-ditional  undertaking  before  the  event  happened ;  (6)  he  must  have 
paid  under  a  mistake  arising  from  ignorance  of  fact  or,  perhaps,  of 
law  ;  for  if  he  paid  knowingly  he  was  treated  as  having  made  a  gift.  (6.) 
In  one  case,  money  paid  when  not  due  could  not  be  recovered;  viz. 
when  he  who  paid  was  liable,  on  denying  liability,  to  pay  double  the 
amount  claimed,  as  he  would  be  if  he  denied  tJbat  a  judgment  pro- 
nounced against  him  had  been  pronounced^  or  in~  actions  under  the  Ux 
AquUia,  or,  before  Justinian,  in  cases  of  legacies  given  per  damna- 
tionem,  Justinian  put  all  legacies  and  fideicommissa  on  the  same 
footing  in  this  respect,  but  only  in  favour  of  certain  legatees,  such  as 
churches,  asylums,  monasteries,  and  so  forth.  If  a  person  in  such 
<»ises  chose  to  pay  the  simple  sum  claimed,  he  could  not  recover  it,  as 
he  was  taken  to  have  paid  it  to  obtain  security  from  the  penalty.  (7.) 

The  person  who  had  paid  money  by  mistake  was  much  in  the  posi- 
tion of  a  person  who  had  made  a  muiuum,  and  the  condictio  indebifi, 
by  which  he  recovered,  closely  resembled  the  actio  ex  mutuo.  But  the 
^ohUio  videhiti  extended  to  many  other  things  than  the  payment  of 
money.  It  comprehended  anything  done  or  given  over  by  mistake, 
and  the  analogy  to  the  mutnum  ceased  to  be  apparent.   (6,  note.) 

Acquisition  op  Obligations  through  others. — Fathers  and  masters 
acquire  obligations,  i.e.  are  creditors,  and  can  bring  actions,  through 
sons  in  pofestafe  (subject  to  the  changes  made  by  Justinian  as  to 
the  pectilium,  the  father,  however,  having  alone  the  right  to  bring  the 
action  when  he  had  the  usufruct)  and  slaves.  (Tit.  28.  pr.)  In  the 
cases  of  slaves,  or  of  persons  supposed  to  be  slaves,  of  whom  there  is 
bona  fide  possession  or  a  usufruct,  the  master  acquires  the  obligations 
.08  to  aJJ  that  arises  from  tV\e\T  labours  or  from  something  belonging 
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to  the  master.  In  the  case  of  slaves  of  whom  the  master  has  the  use, 
the  master  acquires  the  obligations  as  to  all  that  arises  from  their 
labours  expended  on  the  master's  property.  (1,  2.)  The  slave  held  in 
common  acquires,  in  the  absence  of  something  to  show  the  contrary, 
for  his  masters  in  proportion  to  their  interest  in  him.  (3.)  The  Insti- 
tutes do  not  notice  the  acquisition  of  obligations  through  procurators. 

Dissolution  of  Obligations. — The  last  Title  of  this  Book  treats 
of  the  dissolution  of  obligations^  and  the  case  of  obligations  being  dis- 
solved ipso  jure  must  be  distinguished  from  that  of  the  right  to  sue  on 
an  obligation  being  met  by  an  exception,  a  subject  reserved  for  the 
4th  Book.  There  are  three  modes  of  the  dissolution  of  contracts 
noticed  in  the  Institutes :  1.  Payment ;  2.  Novation ;  3.  Use  of  a  form 
of  dissolution  corresponding  to  the  form  of  the  obligation.     (Tit.  29.) 

i.  Payment, — Soluiio,  a  term  applicable  generally  to  every  mode  of 
loosening  the  tie  of  the  obligation,  is  specially  applied  to  paynient  in 
its  widest  sense,  i.e.  executing  the  contract.  There  are  as  to  this 
three  questions  to  be  answered :  1.  Who  may  pay  ?  Either  the  debtor 
himself  may  pay,  or  any  third  person  with  or  without  the  debtor's 
knowledge,  or  even  against  his  will,  may  pay  for  him.  If  the  debtor 
pays,  the  fidfjusaor  is  released,  and  if  the  fidejunaor  pays  and  does  not 
require  the  actions  to  be  ceded  to  him,  the  principal  is  released.  2.  To 
whom  might  the  payment  be  made?  To  the  creditor  himself,  his 
authorised  agent,  to  the  tutor,  curator,  or  authorised  pupil.  3.  What 
might  be  given  in  payment  1  Not  only  the  thing  itself,  but,  with  the 
consent  of  the  creditor,  something  else  in  lieu  of  it.     (Tit.  29.  pr.) 

ii.  Novaiion, — Novation  is  the  dissolution  of  one  obligation  by  the 
formation  of  another.  Any  contract,  civil  or  natural,  could  be  extin- 
guished by  a  new  contract,  operating  either  civilly  or  naturally,  being 
formed;  the  new  contract  being  one  either  Ittteris,  or  (so  generally  as 
to  be  spoken  of  as  the  one  recognised  mode)  verbis.  The  new  contract 
must  be  different  from  the  old,  and  might  be  different  in  three  ways : 
1.  The  t«rms  might  be  altered;  2.  A  new  debtor  might  be  introduced, 
and  even  if  the  new  debtor  is  unable,  as  e.g.  an  unauthorised  pupil,  to 
contract,  still,  though  the  new  contract,  except  as  a  natural  obligation, 
is  void^  yet  the  first  is  extinguished ;  but  it  would  be  otherwise  if  the 
new  contract  had  been  made  with  an  unauthorised  slave,  for  then  there 
would  be  no  new  contract  at  all.  The  new  debtor  might  be  substituted 
even  without  the  consent  of  the  old  debtor ;  this  new  debtor  was  termed 
expromissor f  in  the  strict  sense  of  that  word.  If  the  old  debtor  sub- 
stituted another  person  as  the  new  debtor  in  his  own  place,  this  was 
termed  delegatio.  A  new  creditor  might  also  be  introduced.  3.  If  the 
parties  remained  the  same,  then,  if  the  preceding  contract  was  not  a 
stipulation,  the  forming  the  same  contract  by  stipulation  operated  as  a 
novation  of  the  first  contract ;  but  if  the  preceding  contract  is  a  stipu- 
lation, something  new  must  be  introduced ;  conditions  of  time  or 
fdejussoreSy  for  example,  must  be  added  or  taken  away.  If  the  second 
contract  is  made  conditionally,  the  first  ia  uot  eiXm^ocv^^  >md5c^  ^Oaa 
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second  becomes  operative  by  the  condition  having  been  fulfilled.  (3, 
and  note.) 

Justinian  enacted  that  no  contract  should  be  ex^nguished  by  a  new 
one  being  formed^  unless  the  parties  clearly  expressed  their  intention 
that  this  should  be  the  effect  of  the  new  contracts  (3.) 

Both  the  litis  contestatio  and  a  judgment  produced  a  novatio,  but 
the  effect  was  not  exactly  the  same  as  in  novatio  proper,  as  the  bene- 
ficial accessories  of  the  old  contract,  such  as  pledges  and  interest,  were 
continued.  (3,  note.) 

iii.  Form  of  Dissolution  eoiresponding  to  the  Forms  of  the  Obliga- 
tion, — If  payment  was  not  made,  nor  novation  made  by  a  new  stipu- 
lation»  and  the  parties  had  made  a  contract  of  nexum,  or  verbis,  or 
liiteriSf  a  form  (imaginaria  solutio)  had  to  be  gone  through  to  get  rid 
of  the  contract,  corresponding  to  the  form  in  which  the  obligation  had 
been  contracted.  A  nexum  was  dissolved  by  the  debtor  striking  the 
scale  with  a  piece  of  money  and  giving  it  to  the  creditor  as  representing 
the  debt ;  and  this  form  was  used  to  remit  payment  of  a  legacy  per 
damnationem,  or  of  money  due  on  a  judgment,  or  of  anything  certain, 
ponders,  numero  mensurave,  (Tit.  29.  pr.,  note.)  A  contract  verbis  was 
dissolved  by  acceptilatio,  i.e.  by  the  creditor  saying  Habeo  to  the 
debtor's  question  Habesne  acceptum  ?  (1.)  A  contract  liiteris  was 
dissolved  by  the  debtor  making  the  expensilatio  of  an  imaginary  pay- 
ment in  his  books. 

A  contract  re  was  dissolved  by  the  thing  being  returned,  and  one 
made  consensu  was  dissolved  by  consent,  if  each  party  could  be  put  in 
his  former  position.  (4.) 

If  a  contract  had  been  made  in  some  other  way  than  verbis,  and 
the  parties  subsequently  went  through  an  acceptikUio,  this  oi)erated  as 
giving  an  exception  preventing  the  creditor  from  suing.  But  in  order 
that  the  preceding  obligation  might  be  extinguished,  and  not  merely 
an  exception  allowed,  there  was  invented  what  was  termed  the  AquUian 
stipulation.  The  terms  of  the  former  contract  were  thrown  into  the 
form  of  a  stipulation,  which  extinguished  the  old  contract  by  novation, 
and  then  this  new  stipulation  was  dissolved  by  acceptilatio.  (2.)  Ac- 
ceptilatio  may  be  applied  to  a  part  of  a  debt  as  well  as  to  the  whole.  (1.) 

There  were  also  the  following  modes  in  which  an  obligation  might 
be  dissolved  besides  the  three  above  mentioned:  1.  The  obligation  be- 
coming impossible  to  execute,  as  if  the  thing  perished.  2.  Confusio, 
i.e.  t\iQ  personoi  of  the  creditor  and  the  debtor  becoming  merged,  as  if 
the  debtor  became  heir  to  the  creditor.  3.  Compensation  or  set-off,  in 
the  sense  that  it  was  taken  notice  of  in  bonoR  fidei  actions  without  an 
exception.  (4,  note.) 
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We  now  proceed  to  notice  obligations  arising  ex  delicto,  or  quasi  ex 
delicto. 

Dbliots. — Obligations  arising  from  delicts — i.e.  violations  of  the 
rights  of  property,  or  of  any  of  the  other  rights  in  rem,  such  as  liberty, 
security,  or  reputation — arise  from  the  thing  done  (ex  re),  without 
necessary  reference  to  an  evil  intent,  and  the  kinds  of  delicts  recognised 
by  the  law  are  four: — Furtum^  rapina,  damni  injuria,  injuria.  (Bk. 
iv.  Tit.  1,  pr.) 

FuRTUM. — Theft  is  the  fraudulent  dealing  with  a  moveable  thing,  in- 
cluding things  moved  from  the  soil,  or  with  its  use  or  its  possession.  (1.) 
By  fraudulent  is  meant  *with  the  intention  of  committing  a  theft,' 
and  among  impuherea  it  was  only  a  person  pubertati  proximua  who  was 
held  old  enough  to  have  such  an  intention.  (18.)  If  a  borrower  converts 
the  thing  borrowed  to  a  purpose  other  than  that  for  which  it  was  lent, 
he  does  not  conmiit  a  theft,  if  he  honestly  thinks  the  owner  would  permit 
it  (7),  or,  whether  he  thinks  so  or  not,  if  the  owner  would,  as  a  matter 
of  fact,  have  permitted  it.  (8.)  But  a  person  tempting  a  slave  to  bring 
him  the  property  of  his  master,  and  then  receiving  the  things  by  direc- 
tion of  the  master  to  whom  the  slave  has  revealed  the  facts,  is  guilty 
both  of  theft  and  of  corrupting  a  slave.  (8.)  There  is  theft  of  the  use 
of  a  thing,  as  when  a  creditor  or  a  depositary  uses  for  his  own  purposes 
the  thing  committed  to  him  as  a  pledge  or  in  deposit,  or  a  borrower 
uses  a  thing  for  a  purpose  other  than  that  for  which  it  is  lent,  .e.g. 
borrows  a  horse  for  a  ride,  and  takes  it  into  battle.  (6.)  There  is  theft 
of  the  possession,  as  if  a  debtor  takes  from  the  creditor  the  thing  he  has 
pledged  to  him.  Free  persons,  as,  e.g.,  children  in  potentate,  are  among 
the  things  that  may  come  within  the  law  of  theft.  (10.)  A  person  who 
assists  in  a  theft,  as  by  placing  a  ladder  by  which  the  thief  mounts,  is 
liable  to  an  action  of  theft,  but  not  so  if  he  only  counsels  the  theft.  (11.) 
If  persons  in  the  power  of  another  steal  from  that  person,  they 
cannot  be  sued  for  theft  by  that  person,  but  the  thing  i&furtiva,  and 
cannot  be  acquired  by  usucapion,  and  a  person  assisting  them  is  liable 
to  an  action  of  theft.  (12.) 

In  case  of  theft  the  owner  of  the  thing  could  sue  for  the  thing,  if 
in  the  possession  of  the  thief,  by  the  ordinary  means,  vindicatio,  or  an 
action  ad  exhibendum,  and,  if  the  thing  was  no  longer  in  the  possession 
of  the  thief,  he  could  recover  the  value  of  the  thing  stolen  and  vcl\.^x^s«^. 
by  a  condidio  Jurtiva^  or  he  might,  \i  \ie  ^\^«t&j^,  \iTOk%  >i5KN^^  ^rICnss^ 
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although  the  thing  was  in  the  thief's  possession.  But,  besides  these 
actions,  he  had  an  actio  furti,  an  action  to  recover  a  penalty  for  the 
wrong  done  him ;  but  this,  though  it  could  be  brought  by  the  heirs  of 
the  owner^  could  not  be  brought  against  those  of  the  thief.  (19,  and 
note.)  It  could,  as  we  have  just  seen,  be  brought  against  the  accom- 
plices of  the  thief.  (11.) 

Two  questions  arise  as  to  this  action.  1.  What  was  the  amount 
of  the  penalty?     2.  Who  could  bring  the  action? 

1.  The  amount  of  the  penalty  varied  according  as  the  theft  was 
manifest  or  not  manifest.  A  manifest  theft  is  one  in  which  the  thief  is 
detected  in  the  act,  or  in  the  place  of  the  theft,  or  with  the  thing  on 
him  before  he  reaches  his  destination.  The  penalty  for  a  manifest 
theft,  which  had  been  under  the  Twelve  Tables  for  a  slave  death,  and 
for  a  freeman  being  given  over  as  a  slave  to  the  person  injured,  was 
fixed  by  the  prsDtors  at  four  times  the  value  of  the  thing  stolen.  The 
penalty  for  non-manifest  theft  was  twice  the  value.  Any  accidental 
circumstance  that,  at  the  time  of  the  theft,  gave  a  special  value  to  the 
thing,  was  reckoned  in  the  value,  the  quadruple  or  double  of  which  was 
to  be  given.  (3,  5.)  In  the  older  law  there  had  been  other  variations 
of  theft,  or  concealing  stolen  property,  to  which  actions  had  been 
attached,  with  varying  penalties,  under  the  heads  of  furtum  conceptum^ 
ohlcUumy  prohibitum^  and  non  exhibitum,  (4.) 

2.  The  person  or  persons  who  were  interested  in  the  thing  not  being 
lost  could  bring  the  aciio  furti.  In  the  case  of  a  thing  subjected  to  a 
usufruct,  both  the  dominus  and  the  usufructuary  had  such  an  interest, 
and  both  could  bring  the  action.  (13,  note.)  The  creditor,  from  whom  a 
thing  given  in  pledge  is  stolen,  even  if  the  debtor  is  the  thief,  may  bring 
it,  because  to  have  the  thing  pledged  in  possession  is  a  gain,  although 
the  debtor  may  be  able  to  pay.  (14.)  The  bona  fide  purchaser,  too,  has 
the  action,  although  he  is  not  the  dominus.  (15.)  The  conductor  operis, 
the  tailor  or  fuller  who  has  clothes  to  mend  or  clean,  can  bring  the 
action,  if  he  is  solvent,  and  the  owner  cannot ;  for  as  he  has  his  remedy 
against  the  tailor,  the  owner  has  not  an  interest :  but  if  the  tailor  is 
insolvent  the  owner  can  bring  the  action.  (15.)  The  same  rule  applied 
before  Justinian  to  the  borrower  under  a  commodatum,  but  under 
Justinian  the  lender  had  his  choice.  If  he  chose  to  bring  the  action 
against  the  thief,  the  borrower  was  freed  from  responsibility.  If, 
knowing  of  the  theft,  he  chose  to  sue  the  borrower,  then  the  borrower 
had  the  action  against  the  thief  so  far  as  he  paid,  but  the  lender  had 
not,  whether  the  borrower  was  solvent  or  not.  If  the  lender,  ignorant 
of  the  theft,  brought  an  action  against  the  borrower,  he  might,  on 
knowing  the  facts,  desist  from  that  action,  and  sue  the  thief,  and  then 
the  borrower  was  free,  whatever  the  result  of  the  action  against  the  thief 
might  be.  (16.)  A  depositary,  not  being  answerable  for  ctdpa  levis^ 
had  no  interest  sufficient  to  support  I  he  action,  and  the  owner  only  could 
bring  it.  (17.)  A  mere  interest  in  a  thing  not  delivered  being  safe, 
such  as  that  of  a  person  \;o  '^kYvoth  «c  \}tv\\i^  ^«&  dwe  under  a  stipulation. 
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or  that  of  a  creditor  in  anything  belonging  to  his  debtor^  was  not  sufii- 
cient  to  support  the  action.  (13,  note.)  A  separate  action  against  each 
offender  could  be  brought  for  the  full  penalty.  (17,  note.) 

Bona  vi  rapta. — The  prsetor  instituted  an  action  to  meet  the  case 
of  goods  being  taken  by  violence,  the  plaintiff  being  allowed  to  recover, 
if  he  brought  his  action  within  a  year,  the  thing  or  its  value,  and  also 
three  times  its  value  as  a  penalty ;  or,  if  he  brought  his  action  after  a 
year,  the  thing,  or  its  value,  only.  It  was  necessary  that  the  act  should 
be  committed  dolo  malo,  and  not  through  an  honest  mistake,  but  the 
value  of  the  thing  was  immaterial,  and  one  person  acting  alone  could 
conunit  the  act ;  nor  did  it  make  any  difference  whether  the  robber  was 
or  was  not  taken  while  committing  the  robbery,  but  the  action,  being 
partly  penal,  could  not  be  brought  against  the  heirs  of  the  wrongdoer. 
(Tit.  2.  pr.,  1.)  It  was  not  necessary  that  the  thing  taken  should  have 
been  among  the  goods  of  the  plaintiff.  If  it  was  taken  from  among  his 
goods,  that  was  enough ;  and  so  even  the  depositary  might  bring  this 
action,  as  could  all  those  who  could  bring  an  actio  furti.  (3.)  The 
actio  vi  bonorum  raptoi-um  only  applied  in  case  moveables  were  taken, 
but  a  constitution  of  Valentinian,  Theodosius,  and  Arcadius  provided 
that  if  moveables  were  taken^  or  immoveables  seized  on  by  force,  the 
wrongdoer,  if  he  was  the  owner^  lost  the  property  in  the  thing ;  if  he 
was  not  the  owner,  he  had  to  give  up  the  thing  and  to  pay  its  value  by  • 
way  of  penalty.  (1,  note.) 

Lex  Aquilia. — The  lex  Aquilia  consisted  of  three  heads,  the  second  * 
of  which  had  reference  to  acceptilcUiOj  and  it  is  only  the  first  and -third 
which  bear  on  the  subject  of  delicts.  (Tit.  4.  pr.) 

1.  The  first  head  gave  an  action  damni  injuricB  to  the  owner  of  a 
slave  or  any  quadruped  reckoned  among  cattle,  i.e.  horses,  asses^  swine, 
<bc.,  but  not  dogs  or  wild  animals  (1)^  killed  without  right,  but  without 
reference  to  the  intent  of  the  wrongdoer.  Was  the  person  killing  the 
slave  in  fault  ?  was  the  question  asked.  A  soldier  throwing  a  javelin  in 
a  place  appropriated  to  military  exercises,  and  accidentally  killing  a  slave, 
would  not  be  liable,  but  if  he  was  in  any  other  place  he  would  be.  (4.) 
A  person  cutting  down  a  tree  near  a  public  path  would  be  liable 
if  he  did  not  give  warning,  but  not  if  he  gave  warning,  supposing  the 
tree  fell  on  and  killed  a  slave.  If  the  tree  was  in  the  middle  of  a  field, 
he  would  not  be  in  fault,  and  therefore  not  liable,  even  though  he  gave 
no  warning.  (5.)  Neglect  or  unskilful  treatment  on  the  part  of  a  phy- 
sician, leading  to  the  death  of  a  slave,  would  make  the  physician 
liable  (6,  7),  and  a  muleteer,  killing  a  slave  by  his  mules  running  away, 
would  be  liable  if  a  stronger  man  could  have  held  them  in.  (8.) 

The  penalty  was  the  greatest  value  of  the  slave  or  animal  killed  at 
any  time  within  a  year,  not  the  actual  value  at  the  time  of  death,  and, 
as  the  action  was  thus  penal^  it  did  not  lie  against  the  heirs  of  the  wrong- 
doer. Interpretation  of  the  law  decided  that  in  the  greatest  value  was 
to  be  included  all  consequential  loss,  as  if  the  slave,  had  he  \v^^^  ^^x^^^ 
have  entered  on  an  inheritance  for  the  ownet  *,  ox  \l  ij^^rX.  ot  ^^lax  <5»\  ^^s^^^ 
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or  animals  was  spoiled  by  one  perishing  (10),  and  if  the  defendant  denied 
his  liability,  the  penalty  was  doubled.  The  owner,  besides  the  action 
under  the  lex  AquiltOf  might  also  bring  a  criminal  charge  against  the 
person  who  killed  a  slave.  (11.) 

2.  The  third  head  provided  for  every  kind  of  damage  (damnum) 
done  wrongfully  to  a  slave,  or  any  four-footed  beast,  including  dogs 
and  wild  animals,  or  to  goods,  as  by  mixing  anything  that  spoils  wine 
or  oil.  (13.)  But  the  penalty  under  this  head  was  the  greatest  value  of 
the  thing,  not  within  a  year,  but  within  thirty  days. 

For  a  direct  action  to  lie  under  either  head  of  the  lex  Aquilia  the 
injury  must  be  done  bodily  by  the  wrongdoer  to  the  body  of  the  slave 
or  thing  injured.  If  it  was  not  done  bodily  by  the  wrongdoer,  if  he  only 
did  something  by  which  the  body  of  the  slave  or  thing  was  injured,  as 
if  he  shut  up  a  slave  or  animal,  and  let  death  come  from  starvation,  then 
the  praetor  gave  an  actio  utilis  under  the  lex  Aquilia,  If  the  injury  was 
done  to  the  owner,  not  by  the  body  of  the  wrongdoer,  nor  to  the  body  of 
the  slave  or  animal,  as,  e.g.,  if  a  person  loosed  the  fetters  of  a  slave  to 
allow  him  to  escape,  the  lex  AqiiUia  did  not  apply  at  all,  and  the  owner 
must  have  recourse  to  an  actio  in  factum,  by  which  he  would  obtain 
compensation  according  to  the  value  of  the  thing  to  him,  if  there  had 
been  dolus  or  culpa  lata,  or  the  ordinary  value  if  not.  (16,  note.) 
•  The  tUilis  actio  under  the  lex  Aquilia,  was  also  given  to  persons 
having  an  interest  less  than  ownership  in  the  slave  or  animal,  as  to  a 
possessor  or  a  usufructuary.  (16,  note.) 

The  whole  penalty  could  be  recovered  from  each  offender,  if  there 
was  more  than  one.  If  the  person  injured  could  also  bring,  and  brought, 
an  action,  under  a  contract,  for  the  injury,  he  could  afterwards  bring  an 
action  under  the  lex  Aquilia  to  recover  the  excess  which  that  law  would 
give  him  as  a  penalty  beyond  what  he  could  recover  on  his  contract. 
(16,  note.) 

Besides  damnum  factum  the  pnetor  took  cognisance  of  damnum  in- 
fecium,  threatened  damage,  and  forced  the  owner  of  the  property  from 
which  damage  was  apprehended  to  give  security  against  possible  loss. 
(16,  note.) 

Injuria. — This  term,  which  may  be  applied  to  any  wrongful  act,  or 
to  any  judgment  given  against  law,  has  the  special  meaning  of  an  outrage 
or  affront,  and  it  is  in  this  sense  that  it  is  here  used.  (Tit.  4.  pr.)  It  is 
the  insult  that  is  the  gist  of  the  offence.  Examples  of  an  injury  in  this 
sense  are  striking  any  one,  publicly  insulting  him,  falsely  pretending  that 
he  is  the  insultor's  debtor,  libelling  him,  soliciting  chastity,  <fec.  (1.) 
The  paterfamilias,  as  himself  insulted,  might  bring  an  action  if  any  of 
those  in  his  power  was  insulted ;  and  often  several  persons  might  have 
the  right  of  action  at  the  same  time ;  as,  if  a  married  woman  was  in- 
sulted, while  she  and  her  husband  were  both  in  potestate,  she,  her  own 
father,  her  husband,  and  her  husband's  father  all  had  a  right  of  action, 
and,  as  the  penalty  was  in  proportion  to  the  gravity  of  the  insult,  and 
this  partly  depended  on  t\\e  tmvVl  ol  tVi^  person  insulted,  the  son,  if  of 
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higher  rank  than  his  father,  might  obtain  more  by  bringing  the  action, 
or  having  it  brought  in  his  name.  (3.)  It  was  only  if  the  insult  was 
atrox,  very  grave,  as  e.g.  a  severe  flogging,  that  an  injury  to  a  slave  was 
considered  an  injury  to  the  master.  (3.)  If  the  slave,  in  such  a  case, 
belonged  to  several  masters,  the  insult  was  taken  to  be  done  in  pro- 
portion, not  to  their  interests  in  the  slave,  but  to  their  rank  (4),  and, 
except  the  contrary  appeared^  the  insult  was  taken  to  be  to  the  owner, 
not  to  the  usufructuary,  of  a  slave.  (5.)  If  it  is  a  freeman  in  the  employ 
of  another,  who  is  injured,  he  alone  can  bring  the  action,  unless  the 
injury  to  him  was  caused  simply  for  the  purpose  of  insulting  the  em- 
ployer. (6.)  The  old  penalty  was  a  limb  for  a  limb,  but  the  praetor 
substituted  the  penalty  of  allowing  the  parties  injured  to  fix  the  damages, 
subject  to  reduction  by  the  judge.  Regard  was  had  to  the  rank  of  the 
person  insulted,  and  to  the  class  to  which,  in  case  it  was  to  a  slave  that 
the  injury  was  done,  the  slave  belonged.  (7.) 

Atrox  injuria, — Besides  injuria  simple,  we  have  to  consider  atrox 
injuria,  or  aggravated  insult ;  the  aggravation  arising  from  the  nature  of 
the  insult,  the  place  where  it  was  done,  the  rank  or  office  of  the  insulted, 
or  the  part  of  the  body  affected,  e.g.  the  eye.  (9.)  The  consequences  of 
the  injuria  being  atrox  were  two.  1.  Persons,  who  could  not  otherwise, 
might  bring  the  action,  as  (a)  the  owners  of  slaves ;  (&)  freedmen  against 
a  patron ;  (c)  an  emancipated  son  against  his  father.  2.  The  damage 
was  fixed  by  the  prsetor,  and  the  judge  could  not  reduce  it.  (9.) 

A  criminal  charge  might  also  be  brought  for  injuries,  and  persons  of 
very  high  rank  might  bring  such  a  charge  by  a  procurator.  (10.)  Not 
only  the  actual  wrongdoer,  but  any  contriver  of  the  injury,  was  liable 
to  the  actio  injuriarum,  (11.)  But  if  the  person  injured  showed  no 
indignation  at  the  time,  or^  though  showing  indignation,  took  no  steps  to 
obtain  reparation  within  a  year,  he  could  not  afterwards  bring  the 
action.  (12.)  Unless  the  stage  of  the  litis  contestatio  had  been  reached, 
the  action  did  not  pass  to  the  heirs  of  the  person  injured.  (12,  note.) 

Obligations    quasi    bx  delicto. — The    remaining    head    of    obli- 
gations is  that  of  obligations  arising  from  acts  which^  though  not 
technically  coming  under  the  recognised  beads  of  delicts^  gave  rise  under 
,  the  pnetors  to  similar  actions,  i.e.  to  penal  actions  in  factum  not  passing 
against  the  heirs. 

The  instances  given  are,  (a)  when  a  judge  has  made  a  cause  his  own, 
i.e.  has  given  a  wrong  sentence  through  favour  or  corruption  or  merely 
ignorance  of  law  (e.g.  has  condemned  a  defendant  in  a  sum  different 
from  that  fixed  in  the  formula),  he  is  liable  to  an  amount  to  be  fixed  by 
the  judge.  (Tit.  5.  pr.)  {b)  When  anything  has  been  thrown  or  poured 
down  from  an  apartment,  the  occupier  of  the  apartment  is  liable  to  an 
action  that  any  one  might  bring  (actio  popularis)  for  double  the  damage. 
If  a  freeman  is  killed  thereby,  there  is  a  penalty  of  50  aurei.  If  a  free- 
man is  only  hurt  thereby,  compensation  is  given ;  his  medical  expenaea 
and  loss  of  employment  being  considered.  A.  ^i««iw  Yfc^'^\\i'sj»  ^^s^^^^cs^^"^ 
suspended  where  there  was  a  pubVic  ^ay,\T^^^  Xa5  \»5\  ^'t  ^^  ^'ko^sv!^^^ 
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was  liable  to  a  penalty  of  10  aurei.  It  made  no  difference  whether  the 
occupier  was  occupying  by  one  title  or  another.  (1.)  But  if  the  occupier 
was  a  filiu^familiaaf  the  father  was  not  liable ;  nor  was  he  if  the  judex 
who  made  a  cause  his  own  was  Sk  JUius/amilicts,  (2.)  (c)  The  master  of 
a  ship,  of  an  inn,  or  a  stable,  was  liable  to  an  action  for  double  the  value 
for  any  damage,  fraud,  or  loss  caused  by  fraud  or  theft  on  the  part  of  his 
servants  in  his  ship,  inn,  or  stable. 

ACTIONS. 

We  now  come  to  the  last  division  of  the  Institutes,  which  treats  of 
Actions,  and,  subordinately,  of  Exceptions  and  Interdicts. 

The  mode  in  which  the  subject  of  actions  (Tit.  6-12)  is  treated  ia 
this:  The  Sixth  Title  discusses  the  different  kinds  of  actions.  The 
Seventh  and  Eighth  discuss  actions  to  enforce  obligations  arising  from 
contracts  with,  or  delicts  committed  by,  persons  alieni  jitris,  and  the 
Ninth  treats  of  injuries  done  by  animals.  Then  in  the  Tenth  the  subject 
of  bringing  or  defending  actions  through  other  persons,  and  in  the 
Eleventh  that  of  the  securities  to  be  given  by  the  parties,  are  discussed ; 
and  lastly,  in  the  Twelfth,  the  subject  of  the  duration  of  the  right  to 
bring  an  action,  and  the  question  whether  actions  passed  or  did  not  pass 
to  or  against  heirs,  are  treated  of. 

A  summary  is  given,  in  the  note  to  the  introductory  paragraph  of 
Tit.  6,  of  the  main  divisions  of  actions  under  the  formulary  system. 

The  first  division  of  actions  noticed  in  the  Sixth  Title  is  that  of 
actions  in  rem  and  actions  in  personam.  But  it  is  mixed  up  with  the 
second  division  according  as  actions  came  from  the  old  ci?il  law  or  were 
created  by  the  preetor.  The  general  word  for  a  real  action  was  vindication 
but  this  word  was  used  in  a  special  sense,  as  a  civil,  i.e.  non-prsetorian, 
action  for  a  corporeal  thing.  The  general  word  for  a  personal  action  was 
condictiOf  but  the  word  was  used  in  a  special  sense,  as  a  personal  action, 
stricti  juris,  excluding  bonce  fidei  actions,  actions  ex  delicto^  and  actions 
in  factum  (see  note  to  introductory  paragraph).  (15.)  Generally  speak- 
ing, if  a  man  claimed  a  thing  as  his  own,  he  could  not  bring  a  persona) 
action  for  the  thing,  but  odio  furum  a  plaintiff  could,  although  he  had  a 
real  action,  bring  a  condictio  if  a  thing  was  stolen.  (14.) 

The  civil  real  actions  noticed  are  five.  1.  Vindicatio,  in  the  special 
sense  of  a  claim  for  a  corporeal  thing.  2.  Confessoria,  3.  Negatoria, 
actions  to  obtain  or  protect  the  enjoyment  of  servitudes.  4.  Causa 
liberalis,  an  actio  pra^vdidcdisy  to  determine  whether  a  person  was  or 
was  not  a  freeman.  5,  Petitio  hereditatis.  There  are  also  five  kinds  of 
prsetorian  real  actions  noticed  :  actio  Publidana,  quasi- Puhliciana,  Pan- 
lianay  Serviana,  and  quasi- Servi ana,  and  two  praetorian  kinds  of  actionem 
prasjudidaUs  are  also  noticed.  The  subject  of  personal  actions  is  treated 
of  in  this  part  of  the  Title  only  by  giving  three  examples  of  personal 
actions  created  by  the  preetor,  de  pecunia  constituta,  de  peculio,  dejure- 
jurando.  Further,  there  are  certain  actions  which  are  said  to  be  mixtce^ 
i.e.  partly  real  and  partly  peTOOTv«\. 
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i.  Civil  Real  Aciionb. — 1.  Vindicatiot  under  which  head  may  be 
noticed  the  characteristic  of  real  actions,  that  the  intentio  ran,  Si  paret 
rem  ex  jure  Qidritium  Titii  ease,  if  it  appears  that  Titius  has  a  right 
against  all  the  world,  without  the  name  of  any  alleged  violator  of  that 
right  being  mentioned.  (1.)  2.  Actio  confessoria,  brought  to  enforce  a 
servitude  contested  or  impeded,  and  brought  indifferently  whether  the 
claimant  was  or  was   not  in  quasi-possession  of  the   servitude.  (2.) 

3.  Actio  negatoria^  brought  by  the  owner  of  a  thing  to  regain  an  alleged 
right  of  exercising  a  servitude  over  that  thing,  although  the  owner  was 
in  possession,  whereas,  as  a  rule,  real  actions  could  not  be  brought  by  a 
possessor.  The  possessor  of  a  servitude  had  a  concurrent  remedy  in 
a  prohibitory  interdict  so  far  as  concerned  the  actio  con/eesoria,  and 
in  a  possessory  interdict  so  far  as  concerned  the  actio  negatoria.  (2.) 

4.  Actio  pra^'udicialie,  a  preliminary  action  to  ascertain  a  fact,  was  an 
actio  in  rem,  but  only  one  such  action,  that  to  determine  whether  a  man 
was  or  was  not  free^  was  eivUia.  This  action,  known  as  causa  liberalise 
was  originally  carried  on  by  a  person  who,  as  asseiior  libertatiSj  claimed 
a  slave  as  against  a  master,  and  liberty  might  be  thrice  asserted  in  this 
way,  if  on  the  first  two  occasions  a  decision  was  given  for  the  master. 
Justinian  allowed  the  slave  himself  to  claim  his  liberty,  and  made  the 
first  decision  final.  (13.)  5.  Petitio  TiereditaiiSt  or  a  claim  for  an  in- 
heritance. This  (contrary  to  what  was  the  case  with  other  actions  in 
rem)  was  a  bonce  fidei  action  :  Justinian  decided  that  dolus  nialus  could 
be  taken  into  consideration  in  it  without  any  exception  being  pleaded. 
It  had  some  affinity  to  a  personal  action,  as  (a)  it  could  only  be  brought 
against  two  classes  of  persons,  those  possessing  an  inheritance  pro  herede, 
and  those  possessing  pro  possessore  (i.e.  avowedly  without  title),  and  {b) 
the  plaintiff  could  recover  by  it  moneys  derived  by  the  possessor  from 
the  inheritance,  and  could  enforce  by  it  debts  due  to  the  inheritance  from 
debtors  claiming  to  be  heirs.  (28,  note.) 

ii.  PasTORiAN  Rbal  Actions. — Five  instances  are  given,  the 
first  three  being  fictitious  actions,  in  jus  coneeptos^  the  two  last  being 
infadum,^  1.  Actio  Publiciana,  given  to  protect  a  person  who,  while 
the  time  of  usucapion  is  running,  loses  the  thing  out  of  his  possession, 
and  to  recover  it  is  allowed  to  feign  that  his  title  by  usucapion  is  com- 
plete. (4.)  2.  Actio  in  rem  rescissoria,  given  to  protect  a  person  against 
whom  the  time  of  usucapion  has  run,  while  he  was  unable  through 
absence  or  other  legitimate  cause  to  attend  to  his  affairs,  or  if  the 
possessor  in  whose  favour  the  term  was  running  was  absent,  and  so 
the  usucapion  could  not  while  running  have  been  stopped  by  legal 
means.  The  praetor  allowed  the  owner  in  such  a  case  to  rescind  the 
usucapion  and  to  claim  the  thing  by  feigning  that  the  usucapion  had 
not  been  perfected.  (5.)  3.  Actio  Pauliana,  given  to  rescind  aliena- 
tion of  goods  in  fraud  of  creditors.  (6.)  4.  Actio  Serviana,  by  which 
possession  was  obtained  of  the  effects  of  a  farmer,  looked  on  as  mort- 
gaged in  law,  to  recover  the  payment  of  rent.  5.  Actio  quasi- Se,\rvi\a:Ms.y 
by  which  creditors  generally,  and  not  \aiid\oT^^  wX-^,  ^\»icaR^  KiKcsis^ 
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mortgaged  or  pledged  to  them.  (7.)  Two  instances  are  also  given  of 
pre-judicial  actions  created  by  the  praetor :  that  to  decide  whether  a 
person  is  ingenwas  or  libertus,  and  that  to  decide  whether  a  peiBon  is 
the  son  of  his  reputed  father.  (13.) 

Pbrsonal  Aotioks. — Three  instances  are  given  of  personal  actions 
created  by  the  pnetor:  1.  De  condituta  peeunia,  given  to  enforce  a 
pact  for  the  payment  of  a  sum  already  due.  Such  a  pact  was  ad- 
vantageous to  the  creditor  if  the  thing  due  was  owed  by  another  person, 
or  if  the  antecedent  obligation  was  a  natural  one,  or  if  the  time  during 
which  an  action  on  this  antecedent  obligation  might  be  brought  was 
on  the  point  of  expiring ;  and  this  action  was  by  Justinian  made  in  all 
cases  perpetual  and  allowed  to  be  brought  whatever  was  the  nature  of 
the  thing  promised,  those  qualities  having  previously  belonged  only  to 
the  actio  receptitia,  an  action  specially  given  to  enforce  an  undertaking 
by  an  argentarius  to  pay  what  he  owed.  (8,  9.)  2.  De  peeulio^  given 
to  make  pcUres/amiliarum  liable  to  the  extent  of  the  peeulium  of  their 
sons  in  potestaie  and  slaves,  for  the  engagements  of  those  sons  and 
slave&  (10.)  And,  3.  De  jurejurando,  given  to  ascertain  whether  a 
party  to  a  suit  had,  when  challenged  to  do  so,  sworn  that  the  facts  on 
which  he  rested  his  claim  or  defence  were  true.  (11.) 

MixBD  AoTiOKB. — The  actions  famUim  erciscundce,  eommuni  divi- 
dundOy  bxAfinium  regwidorum  are  said  to  be  mixed,  Le.  both  real  and 
personal,  because  although  they  were  otherwise  personal  actions  in 
form,  yet  by  the  addition  of  an  adjvdicatio  things  were  adjudged  to 
belong  to  the  different  parties.  (20.) 

Before  proceeding  to  notice  the  division  of  actions  according  to  the 
latitude  given  to  the  judge,  the  Institutes  notice  two  subsidiary  divi- 
sions. 

i.  Pbnal  Aotions  (many  of  which  actions,  as  de  cUbo  corrupto,  de 
parerUe  aut  patrono  in  jus  vocato^  and  de  in  ju8  voeaio  vi  exempto,  were 
created  by  the  praetor)  (12)  as  distinguished  from  actions  brought  to 
get  the  thing  only  {ret  persectUorim)  and  those  in  which  both  these 
objects  were  united  (mixtas). — As  a  rule,  all  actions  in  rem  or  ex  con- 
tractu were  only  rei  persecviorias,  except  that  when  an  actio  deposiii 
was  brought  against  a  person,  or  against  his  heir  if  personally  guilty 
of  dolus  maluSt  to  whom  things  had  been  entrusted  under  the  pressure 
of  sudden  calamity,  such  as  fire  or  shipwreck,  when  the  value  of  the 
things  and  also  as  much  again  was  recoverable,  and  so  the  action  was 
mixta.  (17.)  Actions  arising  from  a  delict  always  carried  with  them 
a  penalty,  and  were  simply  penal  in  the  case  of  theft,  for  then  the 
value  of  the  thing  was  recoverable  by  a  separate  action,  or  were  mixtas^ 
as  in  actions  vi  bonarum  raptorum,  and  under  the  lex  Aquilia^  and  for 
legacies  given  but  not  duly  paid  to  holy  places,  the  value  of  the  thing, 
and  something  more  by  way  of  penalty,  being  recoverable  by  such 
actions.  (18,  19.) 

ii.  Actions  differing  according  to  the  amount  of  thb  Con- 
demnation.— This  goes  ver^  neaxV^  over   the  same  ground   as   the 
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previous  division.  i.  Actions  ret  persecutoricB,  to  get  the  thing  due, 
were  in  simplum,  (22.)  ii.  Actions  (a)  for  non-manifest  theft,  (b)  for 
damnum  injuHa  under  the  Aquilian  law,  (c)  for  deposit  when  the 
deposit  was  denied,  if  it  had  been  made  under  pressure  of  calamity, 
{d)  for  corrupting  a  slave,  and  (e)  for  not  paying  a  legacy  given  to  a 
holy  place,  were  in  duplum.  (23.)  iii.  An  action  given  against  a 
person  who  asked  more  than  due,  so  that  the  officials  of  the  court  got 
a  larger  fee,  was  in  triplum  of  the  loss  sustained  by  the  payment  of 
this  fee,  the  amount  improperly  expended  being,  however,  included  in 
the  condemnatio  in  triplum.  (24.)  iv.  Actions  (a)  for  manifest  theft; 
(b)  actions  quod  metus  causa;  (c)  actions  for  money  paid  to  hire  a  man 
to  bring  a  vexatious  suit,  or  to  induce  a  man  to  desist  from  a  vexatious 
suit  which  he  threatens  to  bring;  and  {d)  actions  brought  against 
officers  of  the  court  guilty  of  unjust  exaction,  were  in  quadruplum,  (25.) 
Two  observations,  however,  have  to  be  made.  Firstly,  of  those  actions 
which  are  said  above  to  be  given  in  duplum,  that  under  the  lex  Aquilia 
and  that  for  deposit  under  pressure  were  in  duplum  only  if  the  defen-  ' 
dant  denied  his  liability ;  and  in  the  case  of  legacies  given  to  holy  places, 
if  the  defendant  denies  or  will  not  pay  until  the  magistrate  makes  an 
order  that  the  action  shall  be  brought.  (26.)  Secondly,  the  actio  quod 
metua  causa,  given  to  a  person  who  had  been  threatened  or  coerced 
into  doing  anything,  was  in  quadruplum  only  if  the  defendant  would 
not  obey  the  preliminary  order  of  the  judge  (arbitrium)  and  restore  the 
thing.  (27.) 

We  now  come  to  the  division  of  actions  according  to  the  latitude  of 
the  judge.  According  to  this  division,  actions  are  bonce  fldei,  stricti 
juris,  or  arbitrarias, 

1.  Actions  bona  fidbi. — In  certain  pnetorian  actions,  principally 
those  arising  out  of  bilateral  contracts,  the  words  ex  bona  fide  or  some 
equivalent  words  were  added  to  quicquid  oportet  in  the  intentio,  which 
was  always  uncertain,  and  then  the  judge  had  to  take  all  equitable  con- 
siderations into  view  in  determining  the  liability  of  the  defendant.  The 
judge  in  bonmfidei  actions  took  notice  of  dolus  malus  without  an  exceptio 
doli  malt;  noticed  customs  and  usages;  took  into  account  counter  claims 
arising  out  of  the  same  set  of  circumstances  (30) ;  provided  for  future 
liabilities  arising ;  and  gave  interest  for  the  time  the  thing  had  been  due. 
(28,  note.)  A  list  of  actions  bonce  fidei  is  given  (28,  29) :  1,  Empti  and 
venditi,  2,  locati  and  conducti;  3,  negotiorum  gestorum;  4,  mandaii ; 
5,  depositi;  6,  pro  socio;  7,  tutda ;  8,  commodati ,  9,  pignernticia; 
10,  familioe  erciscundas;  11,  communi  dividundo ,  12,  de  cestimato ;  13, 
ex  permutatione ;  14,  hereditatis  petitio;  15,  ea;  stipulatu  in  exactione 
dotis. 

This  last-mentioned  action  replaced  a  bonae  fidei  action  called  rei 
uxorice,  under  which  the  husband  had  certain  advantages  when  sued  by 
his  wife  for  the  restitution  of  her  dos.     If  the  wife  had  stipulated  for 
the  restoration  of  the  dos  to  her,  she  could  bring  an  wit\aw  <2pcl  *C^^A 
stipulation  which,  being  stricti  juris,  did  ivo\.  «.«ot^  >53ti^  Vx^sS^^meA  *<^^2»R. 
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advantages,  the  principal  of  which  were,  (a)  that  he  had  three  years  to 
make  restitution  of  things  quoB  numerOy  pondere  mensurave  constant; 
{h)  he  had  the  benefidum  campetenticB ;  (c)  he  could  deduct  the  useful 
as  well  as  the  necessary  expenses  he  had  been  put  to  in  the  manage- 
ment of  the  dotal  property  (37) ;  (d)  the  wife  could  not  transmit  the 
action  to  her  heir ;  (e)  she  could  not  ask  for  her  do8,  and  also  for  any 
benefit  by  her  husband's  testament.  Justinian  amalgamated  the  two 
actions,  calling  the  new  action  ex  aiipuUUu,  although  in  fact  no  stipu- 
lation might  have  been  made.  But  he  made  it  bonce  fidei,  and  the 
husband  under  it  had  a  year  for  the  restoration  of  all  moveables,  and 
he  had  the  benefidum  competenticB,  and  could  deduct  necessary 
though  not  useful  expenses ;  but  he  could  recover  the  impensa 
tUiles  by  a  separate  action.  Justinian,  on  the  other  hand,  gave  the 
wife  a  tacit  jus  hypothecce  on  all  the  husband's  effects  for  her  doiy 
but  this  was  only  available  when  she  herself  sued  for  her  dos,  (29, 
note.) 

2.  AcTiONBS  STRiCTi  JURIS,  i.e.  real  actions  and  condictianes. — In 
these  actions,  dolus  malus  or  counter  claim  could  only  be  taken  notice 
of,  if  pleaded  by  an  exception,  and  interest,  except  by  express  agreement^ 
only  ran  from  the  litis  contestcUio.  (28,  note.) 

3.  AcTiONBS  ARBiTBARiJS. — In  thcsc  aotious  the  judge  made  a  pre- 
liminary order  on  the  defendant  to  do  something,  as  to  restore  or  ex- 
hibit a  thing,  or  to  pay  a  sum.  If  this  order  was  not  obeyed,  then  the 
defendant  was  to  pay  a  sum  fixed  in  the  condejnnatio  so  as  to  meet  all 
the  circumstances  of  the  case.  If  the  defendant  had  the  thing  in  his 
possession,  and  had  fraudulently  put  it  6ut  of  his  power  to  restore  the 
thing,  the  plaintiff  fixed  on  oath  the  amount  justly  due  to  him,  and  the 
manus  militaris  was  employed  by  the  direction  of  the  judge  to  compel 
him  to  give  it  up.  All  real  actions  were  arbitraricBy  and  the  following 
personal  actions :  (a)  quod  metus  causa ;  (b)  de  dolo  malo ;  (c)  ad  ex- 
hibendum  ;  (d)  de  eo  quod  certo  loco  promissum  est.  (31.) 

The  action  de  dolo  malo,  given  when  there  was  no  other  means  of 
avoiding  the  consequences  of  dolus  malus,  was  in  simplum,  carried 
infamy  with  the  condemnation  and  had  to  be  brought  within  a  year. 
The  actio  de  eo  quod  certo  loco  was  an  action  brought  by  a  creditor 
against  a  debtor  who,  having  promised  and  failed  to  pay  in  a  particular 
place,  was  not  to  be  found,  and  so  could  not  be  sued  there,  and  the 
judge  allowed  the  creditor  in  this  case  to  sue  elsewhere  without  risk  of 
plus'petitio.  But  the  debtor  had  this  advantage :  he  was  given  the 
option  of  paying  or  giving  security  for  paying  what  was  due  in  the 
right  place  under  an  arhitrium,  and  then,  if  he  did  not  obey  the 
arbitrium,  he  was  condemned  in  an  amount  in  which  the  benefit  it 
would  have  been  to  him  to  pay  in  the  place  named  was  taken  into  con 
sideration.  (31,  note.) 

It  was  the  business  of  the  judge  to  make  the  condemnatio  in  the 

formulary  system  for  a  sum  certain,  and  under  the  judicia  extraordi- 

nana  for  a  thing  certain  ox  «t  ^vxisi  c«t\a.\\\.  (^1>\     And  this  leads  ua  to 
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consider  three  special  matters  which  affected  the  result  of  the  action. 
1.  PluS'petitio,     2.  Benefieium  campeienticB.     3.  Compensatto. 

1.  Plus-petitio. — Under  the  formulary  system,  if  the  plaintiff 
asked  in  the  intentlo  of  an  actio  strieti  juris  for  a  thing  certain,  and 
asked  for  more  than  he  was  entitled  to,  he  could  not  succeed  in  the 
action  at  all,  and  the  claimant  being  barred  in  most  personal  actions 
by  the  novation  operated  by  the  litis  contedatio^  he  had  no  further 
remedy,  unless  the  prsetor  chose  to  give  him  a  restitutio  in  integrum^ 
which  was  granted  as  a  matter  of  course  to  plaintiffs  under  25  years, 
but  to  persons  over  that  age  only  if  the  mistake  had  been  such  as  a 
most  careful  man  might  have  made :  as  if  a  legatee  had  asked  for  his 
whole  legacy,  and  then  codicils  had  been  discovered  by  which  he  lost 
part  or  had  to  share  with  others.  A  plaintiff  might  ask  too  much  in 
four  ways :  1,  re,  in  regard  to  the  thing  asked  for,  as  if  when  ten  aurei 
were  due  he  asked  for  twenty,  or  if  when  part  was  due  he  asked  for  the 
whole ;  2,  tempore,  in  regard  to  time,  as  if  he  asked  before  the  day  of 
payment,  or  before  the  fulfilment  of  a  condition ;  3,  loco,  in  regard  to 
place,  as  if  a  creditor  sues  at  Rome  for  what  is  due  at  £phesus,  thus 
depriving  the  debtor  of  any  advantages  he  might  have  from  goods  being 
cheaper  or  interest  lower  at  Ephesus.  But  if  the  debtor  absented 
himself  from  the  place  named,  the  creditor  had  the  <ictio  arbitraria  de 
eo  quod  certo  loco  mentioned  above ;  4,  causd,  in  regard  to  the  circum- 
stances of  the  contract,  as  if,  when  the  debtor  promised  to  give  either 
one  thing  or  another,  the  creditor  sued  depriving  him  of  the  choice. 
It  made  no  difference,  even  if  the  thing  he  asked  for  was  of  less  value 
than  the  other  thing.  (33.) 

If  too  much  was  stated  in  the  demonstration  the  plaintiff  was  not 
prejudiced,  and  if  too  much  was  fixed  in  the  condemnation  the  defen- 
dant could  get  the  formula  rectified.  (33,  note.) 

Under  the  later  emperors,  the  effects  of  a  plus-petitio^  i.e.  any 
excess  in  the  libeUus  conventionis,  were  changed,  the  plaintiff  being 
no  longer  shut  out  from  his  legal  remedy,  but  being  punished  for  his 
mistake.  If  the  plus-petitio  was  tempore,  the  plaintiff  was,  under  a 
constitution  of  Zeno,  obliged  to  wait  double  the  time  he  ought  to  have 
waited,  and  to  reimburse  the  defendant  all  expenses  for  his  loss  through 
the  action  having  being  improperly  brought.  .  If  the  plus-petitio  was 
in  any  other  way,  Justinian  made  the  plaintiff  pay  three  times  the 
amount  of  loss  sustained  by  the  defendant  through  the  action  having 
been  improperly  brought.  (33.) 

If  the  plaintiff  claimed  in  the  intentio  less  than  was  due,  he  could 
under  the  formulary  system  bring  another  action  for  the  surplus  when 
another  preetor  came  into  office.  Zeno  allowed  the  judex  to  add  the 
surplus  in  condemning  the  defendant.  (34.)  If  the  plaintiff  asked  for 
one  thing  when  another  was  due,  he  could,  under  the  formulary  system, 
bring  another  actio  for  the  right  thing,  and  under  Justinian  he  could 
have  the  mistake  corrected.  (35.) 

In  certain  actions  which  may  be  made  a  B\':L\i)[i  ^vf«tfi\i  ^\  ^^N\wsa*% 
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the  defendant  was  condemned  in  less  than  was  due  to  him.  1.  In  the 
actio  de  peculio  a  paterfamilias  could  only  be  condemned  in  the  amount 
of  the  pecvlium  of  his  son  or  slave.  (36.)  2.  In  certain  actions  the 
defendant  had  the  bsnbficium  ooMPBTSNTiiB,  i.e.  he  was  only  con- 
denmed  in  so  far  as  he  could  pay  without  being  reduced  to  destitution. 
The  instances  given  are,  (a)  the  husband  in  a  suit  brought  by  his  wife 
to  get  back  her  das  (37) ;  (b)  an  ascendant  sued  by  a  descendant ; 
(c)  a  patron  sued  by  a  libertiis ;  (d)  one  partner  sued  by  another ;  (e)  a 
donor  sued  for  his  gift  (38) ;  {/)  a  debtor  who  has  made  a  eessio  hon- 
orum  sued  by  his  creditors  after  he  has  subsequently  acquired  pro- 
perty. (40.)  We  may  add  a  brother  sued  by  a  brother,  and  all  cases,  except 
delicts,  when  one  of  two  married  persons  is  sued  by  the  other.  In  all 
these  cases,  if  the  debtor  could  subsequently  pay  in  full  without  being 
reduced  to  destitution,  he  had  to  do  so ;  and  in  the  estimation  of  what 
he  could  pay,  his  assets  only,  without  deduction  for  debts,  were  looked 
to,  except  in  the  one  case  of  the  donor,  who  might  deduct  his  debts. 

C0MPBN8AT10. — In  boruB  fidei  actions,  the  judge,  without  any  excep- 
tion being  pleaded,  set  off  any  debt  due  from  the  defendant  to  the  plain- 
tiff from  the  same  set  of  circumstances  {ex  eadem  re).  In  actions 
stricti  juris^  the  plaintiff  could  be  repelled  by  an  exceptio  doll  mali^  if 
he  asked  for  what  was  due  without  having  taken  into  consideration 
what  he  owed.  It  is  uncertain  whether  the  exception  stopped  the 
action  altogether,  or  whether  the  plaintiff  only  recovered  any  surplus 
due  to  him.  An  argentarius  who  sued  a  customer  without  giving 
credit  for  what  was  due  of  the  same  kind,  as  money  or  wine  (in  eadem 
re),  was  guilty  of  a  plus-petitio  under  the  formulary  system,  and  failed 
altogether  in  his  action.  A  bonorum  emptor  had  also,  in  suing  a 
debtor  of  the  insolvent,  to  deduct  what  was  due  from  the  insolvent  to 
that  debtor ;  but  as  the  deductio  was  inserted  in  the  condemnation  not, 
as  compensation  in  the  case  of  the  argentarius^  in  the  intentio,  the 
risk  of  pluS'petitio  was  not  run.  Deductio  varied  also  from  compen- 
satio,  as  it  included  debts  of  things  of  different  kinds  and  debts  not 
yet  due.  Except,  perhaps,  in  this  case  of  the  argentarius,  the  two 
debts  did  not  extinguish  each  other,  imtil  Justinian  made  them  so 
operate,  ipso  jure,  and  under  Justinian  it  no  longer  made  any  differ- 
ence whether  the  two  debts  were  due  from  the  same  set  of  circum- 
stances, or  whether  things  of  the  same  kind  were  payable,  but  the 
defendant's  claim  was  to  be  a  causa  liquida,  i.e.  clearly  ascertainable. 
(39,  and  note.)     Justinian  allowed  no  set-off  to  an  action  of  deposit.  (30.) 

The  subject  next  treated  is  that  of  the  responsibility  of  domini  and 
patresfamiliarum  for  the  contracts  or  delicts  of  those  in  their  power. 
What  is  said  is,  however,  chiefly  devoted  to  the  contracts  and  delicts 
of  slaves ;  what  is  to  be  said  as  to  slaves  being,  with  some  slight  ex- 
ceptions, applicable  to  sons  in  potestate.  (Tit.  7.  pr.) 

i.  Contracts  op  persons  alikni  juris. — If  the  slave  was  merely 
the  instrument  of  the  master,  rag^rely  received,  e.g.,  pieces  of  money 
made  in  payment,  tYiia  'w^a  tvo\i  ^^  c«Tv\x«.^i\.  ol  ^^  person  alieni  juris  at 
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all.     (1,   note.)    The  cases  in  which  the  slave  did  contract  may  be 
grouped  under  four  heads. 

1.  The  slave  contracts  under  the  directions  of  the  master, — Here 
the  prsetor  gives  an  action  quodjvssu  against  the  master  for  the  whole 
of  the  debt.  (1.) 

2.  The  slave  contracts  as  a  viagister  navis  or  institor. — The  master 
sets  the  slave  up  as  the  master  of  a  vessel,  or  the  keeper  of  a  shop,  or 
the  conductor  of  any  business.  The  master  thus  authorises  the  slave 
to  do  all  things  necessary  for  his  master.  Here  the  prastor  gives  an  actio 
exercitoria  or  institoria  against  the  master  for  the  whole  of  the  debt.  (2.) 

3.  Th£  slave  trades  with  his  pectUium  to  the  knowledge  of  the  master, — 
If  debts  are  to  be  satisfied  and  the  master  is  a  creditor  of  the  slave,  the 
pectUium  and  its  proceeds  are  to  be  divided  proportionately  between 
him  and  the  other  creditors.  The  master  makes  the  division,  and 
if  he  does  not  make  it  fairly,  any  creditor  prejudiced  has  an  actio 
tnbiitoria  against  him.  (3.) 

4.  The  slave  contracts  without  the  direction  or  authorisation  of  the 
master. — Here  an  action  is  given  against  the  master,  not  for  the  whole 
debt,  but,  1,  so  far  as  he  has  profited  by  what  the  slave  has  expended, 
and,  2,  to  the  extent  of  the  slave's  pecidium.  The  action  is  de  peculio 
et  in  rem  verso,  and  the  condemnation  is  double;  the  judge  first  taking 
into  account  the  profitable  outlay,  and  then  the  peculium :  but  from 
the  peculium  is  first  deducted  what  the  slave  owes  the  master  or  any 
one  in  his  power :  unless,  indeed,  he  owes  it  to  a  vicaritu,  who  is  part 
of  the  peculium,  for  deduction  would  then  be  useless.  (4.) 

The  actio  exercitoria  or  institoria  must  always  be  better  for  the 
creditor  than  that  de  peculio  et  in  rem  verso  ;  for  in  the  former  action 
the  master  is  bound  for  the  whole  debt.  But  the  actio  tributona  may 
be  sometimes  more  favourable  than  that  de  peculio,  sometimes  less  so 
to  the  creditor,  and  he  must  judge  which  he  will  bring.  In  the  actio 
trihuioria  the  creditor  gains  by  there  being  no  deduction  made  from 
the  pecidium  of  that  which  is  due  to  the  master.  On  the  other  hand, 
the  actio  de  peculio  affects  the  whole  peculium,  while  the  actio  tnbu- 
toria  only  affects  that  part  of  it  engaged  in  trade.  (5.) 

What  is  said  of  the  slave  may  be  nearly,  but  not  quite,  said  of 
the  sou  in  power.  There  are  three  points  of  difference  to  be  noticed. 
1.  A  father  was  bound  to  the  extent  of  the  son's  peculium  by  the  son's 
becoming  &  fidejussor,  2.  The  filiusfamilias  could  be  sued  civilly,  and 
if  he  was  condemned  to  pay,  an  actio  judicati  could  be  brought  against 
the  father  to  the  extent  of  the  son's  peculium.  There  was  no  corre- 
sponding liability  in  either  of  these  cases  as  to  the  slave.  (6,  note.) 
3.  By  the  senatusconsultum  Macedonianum,  prohibiting  money  to  be 
lent  to  children  or  grandchildren  of  either  sex  in  potestate,  an  action 
was  refused  for  money  so  lent  against  the  child,  either  while  in  poies- 
tate  or  become  sui  juris,  and  against  the  paterfamilias.  If  there  was 
any  doubt  as  to  the  facts,  the  action  was  permitted,  and  the  6e\ux.lM%- 
consvltum  allowed  on  the  ground  oi  an  ei.c«^\Xo\i.  ^>^ 


690  SUMMARY. 

The  actions  above  mentioned,  qiLod  jttssuy  exercitoria,  and  de 
pecidio,  &c.,  were  not  properly  separate  actions.  They  were  rather 
modifications  of  the  praetorian  actions  under  which,  according  to  the 
nature  of  the  contract,  the  master  was  sued.  In  process  of  time  the 
prsetors  permitted  not  only  preetorian  actions,  but  condictions^  to  be 
brought  against  the  master  or  father,  where^  had  he  contracted  him- 
self, a  condiction  would  have  been  the  appropriate  remedy.  (8.) 

ii.  DsucTS  OF  PERSONS  ALiENi  JXTRfs. — ^A  master  could  be  sued 
under  the  prsetorian  or  civil  law,  according  to  the  origin  of  the  actio 
(Tit.  8.  pr.),  for  the  delicts  (noxias)  of  the  slave,  but  he  had  the  choice 
of  paying  the  penalty,  or  giving  up  the  wrongdoer  (noxa)  (1),  to  the 
persons  injured  (Tit.  8.  pr.,  2),  before  or  after  the  litis  contestaHo  (the 
action  being  arbitraria,  i.e.  to  give  the  slave  up  or  pay)  (Tit.  8.  pr.) ; 
and  the  slave,  if  given  up,  became  the  property  of  the  person  injured, 
unless  he  could  procure  money  to  pay  the  penalty,  and  then  he  became 
free,  even  if  his  new  master  would  have  preferred  to  keep  him.  (3.) 
The  action  always  followed  the  person  of  the  delinquent,  and  was 
brought  against  his  master  for  the  time  being,  or  against  the  slave  if 
he  was  manumitted ;  and  so  if  a  freeman  became  a  slave  after  having 
committed  a  delict,  the  action  was  against  his  master,  (5.)  The  master 
had  no  action  against  his  slave  for  a  delict,  nor  the  slave  any  action 
against  his  master  for  injury,  nor  did  any  right  of  action  arise  subse- 
quently, though  the  slave  was  transferred  to  another  master  or  became 
free ;  and  if  a  slave  who  had  committed  a  delict  became  the  property 
of  the  person  injured,  the  right  of  action  was  extinguished.  (6.)  In 
old  times  children  in  poteatate  might  be  abandoned  like  slaves  if  they 
committed  delicts.  In  later  times  this  was  considered  barbarous.  The 
sou  could  be  sued  for  the  delict,  and  then  an  action  judicati  brought 
against  the  father  to  the  extent  of  the  son's  peculium,  (7.) 

Pauperies. — By  the  Twelve  Tables  when  an  animal  (quadi-upes, 
extended  by  interpretation  to  all  animals)  of  vicious  habits  did  harm 
(jtauperies),  the  owner  might,  instead  of  paying  for  the  damage,  deliver 
up  the  animal.  (Tit.  9.  pr.)  If  an  animal  of  fierce  nature,  such  as  a 
bear,  was  kept  where  there  was  a  public  way,  got  loose,  and  did  injury, 
then,  if  it  was  a  freeman  that  was  injured,  the  amount  of  the  con- 
demnation was  left  to  the  discretion  of  the  judge ;  if  a  slave  or  any- 
thing else  was  injured,  the  condemnation  was  for  double  the  damage 
done.  (1.) 

A  delict  might  consist  really  of  two  offences,  and  then  a  separate 
action  lay  for  each ;  or  it  might  come  under  two  heads  of  delict,  and 
then,  although  an  action  lay  imder  each  head,  the  plaintiff  could  only 
recover  in  the  second  anything  which  under  that  action  happened  to 
be  recoverable  beyond  what  he  had  recovered  in  the  first.  (1,  note.) 

The  discussion  of  the  heads  of  actions  is  now  interrupted  to  notice 
two  points  of  procedure. 

Ebpresentation  in  Suits. — Under  the  old  law  one  man  could 
not  sue  in  the  name  oi  anotYiet.    'Yo  ^i^D^&  tv\^  Wi^c^  ^^ere  exceptions 
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in  the  cases  of,  1,  an  actio  popularis;  2,  an  assertio  libertatis;  3, 
actions  brought  by  tutors  for  their  pupils.  4.  The  lex  Hostilta  per- 
mitted an  actio  furti  to  be  brought  in  the  names  of  (a)  persons  in 
captivity ;  (5)  persons  absent  on  the  service  of  the  State ;  (c)  those  in 
the  tutela  of  such  persons.  (Tit.  10.  pr.)  Subsequently  this  rule  was 
relaxed,  and  a  person  was  allowed  to  appear  in  a  suit;  as  (1)  a  cog- 
nitor;  (2)  a  procurator.  The  cognitor  had  to  be  appointed  formally 
and  in  the  presence  of  the  adversary.  When  sentence  was  given,  the 
actio  judicati  lay  against,  not  the  cognitor,  but  the  party  to  the  suit. 
The  procurator,  whose  introduction  was  of  a  later  date,  was  appointed 
by  simple  mandate  and  without  communication  with  the  adversary, 
and  originally  acted  in  his  own  name,  giving  security  that  the  party  in 
the  suit  for  whom  he  was  acting  would  ratify  what  he  did,  and,  if  he 
was  acting  for  the  defendant,  that  the  sentence  should  be  carried  out. 
A  person  desirous  of  representing  another  might  be  admitted  to  act  as 
negotiorum  gestor,  although  he  could  not  show  his  mandate,  if  he  gave 
security.  The  actio  judicati  was  given  for  or  against  the  procurator. 
At  a  later  period,  if  the  mandate  was  clearly  proved,  the  procurator 
was  considered  to  represent  his  principal ;  and  this  was  extended  to 
the  case  of  a  negotiorum  gestor,  who,  acting  at  first  without  authority, 
afterwards  showed  that  his  principal  ratified  his  action.  The  actio 
judicati  was  then  given  for  or  against  the  principal,  and  the  procurator 
was  in  the  position  of  the  cognitor  (Tit.  10.  pr.,  note),  only  that  the 
mode  of  his  appointment  was  not  necessarily  formal  or  made  in  the 
presence  of  the  adversary.  (1.)  The  tutor  or  curator  represented  the 
pupil  or  adolescent,  to,  or  against,  whom  the  actio  judicati  was  given, 
unless  the  tutor  or  curator  had  intervened  unnecessarily,  and  then  it 
was  given  to  or  against  him.  (2.) 

Giving  Securitt. — There  were  certain  securities  exacted  from  the 
parties  to  suits  or  their  representatives.  Considerable  changes  in  this 
respect  were  made  by  Justinian.  We  have  to  consider,  1 ,  Whether  the 
action  was  real  or  personal ;  2,  whether  the  party  appeared  personally 
or  by  a  representative;  3,  the  law  before  and  after  Justinian.  (Tit. 
11.  pr.) 

i.  Be/ore  Justinian,  (A)  The  action  is  in  rem, 

(a)  The  plaintiff  had  to  give  no  security.  The  procurator  of  the 
plaintifi^,  while  still  looked  on  as  a  simple  mandatary,  had  to  give  security, 
rem  ratam  dominum  (the  party  was  termed  dominu8  litis)  hahiturum^ 
i.e.  that  the  plaintiff  would  not  bring  another  action  in  his  own  name. 
The  eognUor  and  the  procurator,  when  the  procurator  came  to  be  looked 
on  as  a  mere  representative,  had  to  give  no  security.  The  tutor  or 
curator  had  to  give  security,  rem  ratam  dominum  habiturum  ;  but  this 
security  was,  as  regards  these  persons,  often  dispensed  with,  when  they 
were  plain tifis.     (Tit  11.  pr.) 

ip)  The  defendant  had  to  give  the  cauiio  jvdicatum  eolvi,  that  he 
would  either  restore  the  thing  or  pay  its  value  (litis  <E8ttmcdicJ>^.    ^  \s«k 
did  not  giye  this  security,  the  plaintaff,  \i  >)vV!^\xd%  \»  \e«^  \s.%  ^^  V^^s^ 
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an  interdict  in  possession  of  the  thing.  The  judicatum  solm  contained 
three  clauses:  1,  de  re  judicata,  that  the  thing  should  be  given  up  or 
its  value  paid ;  2,dere  de/endenda,  that  the  defendant  would  properly 
defend  the  action,  and  appear  and  receive  the  sentence  of  the  judge; 
3,  de  dolo  malo,  that  there  should  be  no  dolus  malus,  e.g.  the  thing 
should  not  be  restored  in  a  deteriorated  condition.  The  defendant  si 
well  as  his  surety  gave  the  ea^io  judicatum  solvi  in  order  that  the 
plaintiff  might  have  the  easy  remedy  of  suing  on  a  stipulation.  Natu- 
rally, as  the  defendant  had  to  give  this  cautiOj  his  representative  had. 
(IHt.  11.  pr.) 

(B)  The  action  is  in  personam, 

(a)  As  to  the  plaintiff  the  rules  are  the  same  as  when  the  action  is 
in  rem. 

(b)  The  defendant^  appearing  personally,  had  not,  unless  in  some 
exceptional  cases,  to  give  the  cautio  judiccUum  solvi.  If  he  appeared 
by  a  cogniior,  the  defendant  had  to  give  the  judicatum  solid  on  behalf 
of  the  cognitor.  If  he  appeared  by  a  procurator,  the  procurator,  while 
still  a  mandatary,  had  himself  to  give  the  judicatum  solvi.  (1.) 

ii.  Under  Justinian. — There  was,  imder  Justinian,  no  difference 
whether  the  action  was  real  or  personal.  The  plaintiff  appearing  per- 
sonally had  to  give  no  security.  The  defendant  appearing  personally 
had  not,  in  either  a  real  or  a  personal  action,  to  give  the  judicatum 
solvi ;  but,  in  both,  he  had  to  engage  that  he  would  appear  and  receive 
the  sentence  of  the  judge.  If,  however,  he  was  a  vir  iUustris,  it  was 
enough  that  he  engaged  to  do  this  by  oath,  cautio  jwatoria,  or  even 
by  a  simple  promise.  (2.) 

If  the  plaintiff  appeared  by  a  procurator,  whose  mandate  was  regis- 
tered officially,  or  given  by  the  plaintiff  personally  before  the  judge,  the 
procurator  had  to  give  no  security.  If  the  plaintiff  appeared  by  a 
procurator  not  so  appointed,  the  procurator  had  to  give  security 
rem  ratam  dominv/m  hahiturum ;  and  this  rule  applied  to  tutors  and 
curators.  (3.) 

If  the  defendant  appeared  by  a  procurator,  whom  he  appointed  per- 
sonally before  the  judge,  the  procurator  had  not  to  give  security,  but  the 
defendant  had  to  bind  himself,  on  behalf  of  the  procurator,  to  all  the 
three  clauses  of  the  judicatum  solvi.  If  he  appeared  by  a  procurator 
not  appointed  before  the  judge,  both  the  procurator  and  the  defendant, 
as  fidejussor  of  the  procurator,  had  to  give  the  judicatum  solui,  with  all 
its  three  clauses  made  binding  on  each.  The  defendant  further,  whether 
the  procurator  was  appointed  before  the  judge  or  not,  had,  as  a  guarantee 
for  the  judicatum^  solvi,  to  subject  all  his  property  to  a  hypothec.  This 
obligation  passed  to  his  heirs,  and  he  had  also  to  give  security  that 
he  himself  would  appear  personally  to  receive  the  sentence  of  the 
judge.  (4.) 

If  the  defendant  did  not  appear,  but  some  one  volunteered  to  defend 
the  action  for  him,  this  was  allowed,  if  this  voluntary  defensor  gave 
security  judicatum  9olvi.  (5.) 
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The  subject  of  actions  is  resumed,  and  concluded,  by  noticing  two 
more  distinctions. 

1.  AcTiONBS  PKRPBTUiE,  TBMPonALKS. — ^Actions  differed  in  the  time 
during  which  they  could  be  brought.  Actions  arising  from  the  law,  or  a 
BenaiusconsuUum,  or  constitutions,  were  perpettuEj  i.e.  could  be  brought 
without  limit  of  time,  imtil  Theodosius  II.  imposed  a  general  limit  of 
lliirty  years  on  all  actions  real  or  personal,  a  limit  subsequently,  in 
Bome  few  exceptional  instances,  as  in  that  of  actions  on  hypothec,  ex- 
tended to  forty  years.  Pnetorian  actions  were  annual,  i.e.  must  be 
brought  before  the  close  of  an  annus  utilis  from  the  time  when  they  could 
first  have  been  brought.  To  this,  however,  there  were  so  many  exceptions 
that  we  may  say  that  preetorian  actions  also  were  perpetucBy  except  when 
they  were  penal  (the  actio  furti  mant/estt  being,  however,  perpetual),  or 
when  they  were  for  the  value  of  the  thing,  but  were  in  opposition  to, 
not  in  extension  of,  the  civil  law,  like  the  actio  in  rem  rescissoria,  (Tit. 
12.  pr.) 

2.  Actions  passing  to  or  against  the  Heir. — It  is  only  penal 
actions  that  are  to  be  noticed,  as  all  other  actions  passed  to  and  against 
the  heir.  Penal  actions  do  not  pass  against  the  heirs  of  the  wrong- 
doer, except  to  make  them  accoimt  for  any  benefit  they  may  have 
derived  from  the  delict.  But  penal  actions  do  pass  to  the  heir  of  the 
person  injured,  except  in  such  cases  as  that  of  injwria)-unv  (personal 
insult).  After  the  litis  contesicUio,  however,  all  penal  actions  pass 
both  to  and  against  the  heir.  (1.) 

Finally,  it  may  be  remarked  that  ail  actions  are  absoltUorioB^  that 
is,  if,  after  the  proceedings  have  commenced,  the  formula  has  been 
g^ven,  or  an  equivalent  stage  reached,  the  defendant  satisfies  the 
plaintiff,  the  judge  must  absolve  the  defendant,  and  need  not  go  on  in 
any  case  to  give  sentence.  (2.) 

Exceptions. — If  the  plaintiff's  action  is  well  founded,  but  there  is 
any  reason  why  it  is  unjust  that  it  should  be  effective  against  the  de- 
fendant, he  can  avoid  its  effect  by  the  introduction  of  an  exception^ 
allowed  by  some  particular  law,  or  by  the  prsetor  (Tit.  13.  7),  into  the 
formula  while  the  formulary  system  lasted.  In  actions  hones  Julet  it 
was  not  necessary  that  the  exception  should  be  pleaded,  as  the  judex 
took  cognisance  of  all  matters  that  would  form  the  groundwork  of  an 
exception.  In  other  actions,  actiones  stricti  Juris,  in  factum^  arbi- 
trarioe,  including  actions  in  rem  (Tit.  13.  4),  and  penal,  the  exception 
had  to  be  pleaded,  and  the  defendant  had  to  prove  it,  just  as  the 
plaintiff  had  to  prove  his  case.  Under  Justinian  an  exception  meant 
any  defence  other  than  a  denial  of  the  subsistence  of  the  alleged  right 
of  action.  (Tit.  13.  pr.,  note.) 

The  following  instances  of  exceptions  are  given,  and  are  all  supposed 
to  be  pleaded  to  an  action  ex  stipulatu.  1.  Error,  a  mistake  not  as 
to  the  subject  of  the  stipulation,  but  as  to  some  fact  which  was  not 
known  to  the  defendant,  and  which,  if  known,  would  have  prevented 
his  promising ;  2,  met  us  causa,   a  general  exoepWoTv^  \«Kt  «bNiSfi^  \s^ 
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any  one ;  3,  dcHI  malt,  the  bad  faith  of  the  plaintiff  himself,  either 
when  the  obligation  was  formed  or  subsequently ;  4,  in  factum^  that 
is,  the  pnetor  merely  stated  a  circumstance  which,  if  established,  was 
to  bar  the  action  of  such  exceptions.  (1.)  The  following  examples  of 
exceptions  in  factum  are  given : — (a)  Peeunim  non  numeraice,  when  a 
person  agreeing  to  lend  money,  and  stipulating  for  its  repayment,  does 
not  really  pay  it.  Here  the  plaintiff  had  to  prove  that  he  had  really 
paid  the  money,  but  the  exception  could  only  be  pleaded  within  five 
years  before  Justinian,  and  two  years  under  Justinian  (2) ;  (b)  prtcii 
convent!,  when  the  plaintiff  has  agreed  not  to  demand  payment^  but 
the  contract,  as  being  verbis  or  re,  could  still  be  sued  on  (3) ;  (c)  jotih- 
jurandi,  when,  the  plaintiff  having  challenged  the  defendant,  and  the 
defendant  having  denied  his  liability,  the  plaintiff  went  on  with  the 
action.  (4.)  The  exceptio  doli  nuUi  covered  all  cases  of  exceptions  in 
factum,  and  might  be  pleaded  in  lieu  of  them,  except  that,  as  its  being 
found  true  carried  infamy  with  it,  the  magistrate  would  not  allow  it 
to  be  employed  when  the  plaintiff  was  a  patron  or  ascendant  (1,  note); 
5,  rei  judiccUce,  that  judgment  had  already  been  given  in  the  matter, 
it'being  necessary  that  there  should  have  been  in  the  former  action  the 
same  subject  matter  of  litigation,  the  same  quantity,  the  «ame  right, 
the  same  ground  of  action,  the  same  parties.  If  the  former  action  was 
a  judicium  legitimum  in  personam  with  an  intentio  juris  civilis,  tho 
right  of  action  was  extinguished,  and  no  exception  was  necessary.  If 
it  was  a  judicium  legitimum  in  rem,  or  in  factum,  or  was  a  judicium 
imperio  continens,  the  right  of  action  not  being  extinguished  by  nova- 
tion, the  exceptio  rei  jiidicaice  was  necessary  to  stop  the  second  action. 
Under  Justinian  the  exception  was  in  every  case  necessary.  Gaius 
also  mentions  the  exceptio  rei  in  judicium  deductce,  i.e.,  that  the  case 
was  already  before  the  tribunal,  the  time  within  which  sentence  was 
obliged  to  be  given  not  having  elapsed.  (5,  note.) 

Exceptiones  perpetuoe,  temporaries,  peremptoHas,  diUUorias. — Ex- 
ceptions were  either  perpetucs,  i.e.  could  be  used  by  the  defendaut 
without  restriction  of  time,  or  tcmporaricB,  i.e.  were  subject  to  such  a 
restriction ;  and  they  were  peremptorioe,  i.e.  put  an  end  to  the  litiga- 
tion, or  dilatoricB,  i.e.  only  stopped  it  for  a  time.  (8.)  Perpetual  ex- 
ceptions were  always  peremptory ;  as  instances  are  given  the  exceptions 
doll  nuili,  metus  causa,  and  pacii  conventi,  if  the  agreement  has  been 
that  no  demand  shall  be  at  any  time  made.  Temporary  exceptions 
were  always  dilatory.  As  an  instance  is  given  that  of  pacti  conventi, 
when  the  agreement  has  been  that  no  demand  shall  be  made  during  a 
given  time,  e.g.  five  years.  If  he  sued  before  the  five  years  had  elapsed, 
the  plaintiff  might  be  repelled  by  an  exceptio.  Previously,  if  the 
plaintiff  was  thus  repelled,  he  was  guilty  of  plus-petitio  in  regard  of 
time,  and  could  take  no  further  proceedings.  Under  a  constitution  of 
ZenOj  the  plaintiff  suing  prematurely  had  to  wait  twice  as  long  as  ho 
ought  to  have  waited,  and  he  must  reimburse  the  defendant  for  all 
losses   sustained   through,  the  demOiXid  beia^  premature.    (10.)      As 
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another  instance,  Grains  gives  the  exceptio  litis  dtvidtuB  given  to  repel 
a  plaintiff  suing  under  the  same  prietorship  for  another  part  of  a  thing 
(10,  note),  for  one  part  of  which  he  had  already  sued.  Some  dilatory 
exceptions  have  regard,  not  to  tiie  thing  sued  for,  but  to  the  person,  as 
when  objection  was  taken  to  a  procurator,  that  he  or  she  was  a  soldier 
or  a  woman,  as  neither  could  act  as  procurator,  or  that  he  was  an 
improper  person,  as  having  been  stamped  with  infamy ;  but  Justinian 
did  away  with  exceptions  on  this  last  ground.  (11.) 

Prescriptions, — Gains  notices  prescriptions  after  noticing  exceptions, 
i.e.  limitations  of  the  action  entered  on  behalf  of  the  plaintiff,  as,  for 
example,  to  confine  the  action  to  so  much  of  the  plaintiffs  right  as 
had  produced  an  existing  liability,  or  for  the  defendant,  as  the  prfE- 
script io  longi  temporis;  but  prescriptions  for  the  defendant  had  already, 
in  the  time  of  Gains,  been  classed  among  exceptions.  (11,  note.) 

Replications. — There  might  be  an  exception  to  an  exception,  Le. 
there  might  be  grounds  on  which  the  exception,  although  founded  on 
fact,  could  not  be  allowed  to  operate,  as  if  an  agreement  had  been 
made  not  to  sue,  and  then  this  agreement  had  been  rescinded.  In  this 
case  a  replication  that  the  agreement  had  been  rescinded  would  be 
inserted,  to  do  away  with  the  effect  of  the  exceptio  pacti  conventi  (Tit. 
14.  pr.),  and  so  there  might  be  a  duplicatio  (1)  to  a  replication  and 
there  might  be  even,  if  necessary,  a  triplicatio,  (2.) 

Exceptions  may  be  divided  into  rei  cohoerentest  affecting  the  rights 
to  claim,  as  the  exceptio  doli  mali,  or  the  exceptio  pacti  conventi^  when 
it  was  a  general  pact  not  to  sue;  and  personoe  cohcerentes,  protecting 
the  debtor  personally,  as  the  exceptio  pacti  conventi^  when  it  was  a  pact 
not  to  sue  the  particular  debtor.  As  a  general  rule,  the  fidefussores  of 
the  defendant  could  use  all  the  exceptions  the  defendant  could  use ;  but 
this  was  not  universally  true  of  exceptiones  cohasrentes  personce.  For  a 
debtor  who  had  made  a  cessio  bonorum  was  protected  from  the  actions 
of  his  creditors  by  the  exception  nisi  cesserit  bonis,  which  was  personce 
cohasrens;  but  his  fidejussores  could  not  use  this  exception,  as  the  very 
object  of  their  suretyship  was  to  guard  against  the  debtor  not  being  able 
to  pay.  (4,  note.)  v- 

Interdicts. — We  now  come  to  what  became  a  preliminary  step 
under  the  pnetorian  system  to  the  commencement  of  one  kind  of  actions, 
those  that  regarded  possession  and  ^uam'-possession,  i.e.  the  possession 
of  servitudes.  (Tit.  15.  pr.)  The  pnetor  issued  an  interdict  or  decree 
regulating  possession,  and  then,  if  the  facts  on  which  the  applicant  relied 
were  contested  by  the  other  party,  the  praetor  threw  the  decree  into 
the  shape  of  an  action  to  be  decided  according  to  the  real  facts.  Probably 
the  prsetor  interfered  by  interdict  to  protect  and  determine  possession 
before  he  gave  actions  to  try  the  right  to  possession,  and  not  improbably 
the  interests  arising  out  of  the  possession  of  the  ager  publicum  may  have 
first  suggested  the  prsetorian  intervention  by  interdicts.  Gradually  the 
action  was  regarded  as  the  point  of  real  importance,  although,  as  the 
granting  of  the  action  depended  on  the  rules  as  to  mtet^viXa,  VXs^'^  'eN.v^'^ 
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of  these  rules  preserved  its  importance.  By  the  time  of  Justinian  inter- 
dicts had  become  wholly  obsolete,  and  all  questions  as  to  possession 
were  determined  by  actions  without  recourse  being  had  to  the  prelimi- 
nary step  of  interdicts. 

The  interdict  was  issued  by  the  magisterial  authority  of  the  praetor^ 
and  interdicts  always  bore  traces  of  their  origin  in  two  ways.  1.  First 
issued  as  special  edicts  to  meet  special  cases,  they  were  afterwards  issued 
under  standing  regulations  incorporated  in  the  prsetorian  edict,  but  they 
were  always,  perhaps,  theoretically  grounded  on  infractions  of  public 
order,  and  the  time  in  which  some  possessory  interdicts  had  to  be  applied 
for  (one  year)  connects  them  with  the  law  of  delicts.  2.  They  were  all, 
directly  or  indirectly,  connected  with  possession,  with  keeping  things 
as  they  ought  to  be.  (Tit.  15.  pr.,  note.) 

They  were  of  three  main  kinds: — (a)  Prohibitory,  (b)  Restitutory, 
and  (c)  £xhibitory.  By  the  first  the  prsetor  ordered  something  not  to 
be  done  which  infringed  the  use  of  something  public,  as  a  road,  or  of 
something  which,  for  the  sake  of  public  order,  he  protected,  as  the  right 
of  possession  of  individuals.  By  the  second  the  pnetor  ordered  things 
to  be  put  into  the  state  they  were  in  before  something  wrong  had  been 
done,  as,  e.g.,  buildings  to  be  demolished,  which  impeded  the  use  of  a 
public  river  or  its  banks ;  or  possession  to  be  given  or  restored  to  the 
right  person.  By  the  third  the  proetor  ordered  the  thing  or  person,  if 
it  was  a  person  that  formed  the  subject  of  contest,  to  be  produced  by 
the  person  who  had  got  hold  of  it,  so  that  the  claimant  might  not  be 
prejudiced  by  the  thing  being  concealed.  (1.) 

Gaius  understood  interdtcere  as  *  to  prohibit,'  and  says  that  prohibi- 
tory interdicts  alone  ought  strictly  to  be  called  interdicts,  and  interdicts 
of  the  other  kinds  ought  to  be  called  decreta,  Justinian  says,  all  may 
be  called  interdicts,  as  he  considers  interdtcere  to  mean  to  pronounce 
between  two  parties,  inter  duos.  (Tit.  15.  pr.,  note.) 

If  the  interdict  was  prohibitory,  the  parties  in  the  time  of  Gaius 
bound  themselves  by  a  wager,  in  a  sum  to  be  paid  by  the  losing  party 
in  the  action.  In  the  case  of  interdicts  restitutory  or  exhibitory,  this 
had  become  obsolete;  instead,  an  actio  arhitraria  was  given,  and  the 
judex  issued  his  preliminary  order  against  the  party  concerned,  and,  in 
the  event  of  its  not  being  obeyed,  gave  a  coiidemnatio  quanti  ea  res 
ernt.  (8,  note.) 

Those  interdicts,  which  distinctly  referred  to  the  jwssessory  right* 
of  private  persons,  were  given  to  acquire,  to  retain,  or  to  recover  pou- 
session,  those  to  retain  possession  being  prohibitory,  and  those  to  ac- 
quire or  to  restore  being  restitutory.  (2.) 

1.  Adipiscendce  possessionis  causa, — The  chief  interdict  under  this 
head  was  that  known  as  quorum  bonoi'um,  given  to  secui*e  the  possesi^iou 
of  an  inheritance  as  a  universitas  to  those  whom  the  pnvtor,  contniry 
to  the  rules  of  civil  law,  treated  as  having  u  right  to  an  inheritjince.  It 
was  given  against  two  classes  of  persons :  (a)  persons  possessing  pro- 
herede,  i.e.  thinking  themselves  to  be  the  real  heii*s :   (b)  i)ersous  jh>s- 
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sessiiig  pro  possessore  (proBdones),  i.e.  [lereons  merely  possessing  with- 
out aiiy  claim  of  title.  It  was  given  against  both  classes,  even  if  the 
term  of  usucapion  had  run  in  their  favour,  and  also  against  them  if 
they  had  through  their  own  dolus  mains  ceased  to  possess.  (3.) 

This  interdict  was  never  given  except  to  a  person  getting  possession 
for  the  first  time,  so  that  restituasj  the  word  in  the  formula,  must  be 
used  (as  well  as  the  term  restitutory  applied  to  interdicts)  in  a  very 
wide  sense.  (3.) 

Under  this  head  was  also  given  the  interdictum  Salvianuniy  by 
which  an  owner  of  a  rural  estate  got  possession  of  the  goods  of  the 
occupier  (and  probably  even  if  they  had  passed  into  third  hands)  in  case 
of  non-payment  of  rent.  This  interdict  was  a  step  historically  to  the 
actio  ServiancL  (3.) 

2.  BetineTidoe  possessionts  eattsa. — The  two  main  interdicts  under 
this  head  were  those  uti  possidetis  and  utruhi  possidetis^  the  former 
applying  to  immoveables  and  the  latter  to  moveables.  The  object  of 
these  interdicts  was  to  determine  which  of  two  disputants  as  to  owner- 
ship was  entitled  to  the  possession,  and  to  have  this  point  determined 
in  his  favour  was  of  great  advantage  to  a  disputant^  as  he  remained  in 
possession  if  his  adversary  failed  to  show  he  was  the  real  owner.  The 
interdict  tiii  possidetis  had  to  be  applied  for  within  a  year  after  the 
possession  had  been  in  any  way  threatened.  Previously  to  Justinian 
the  interdict  utrubi  possidetis  was  given  to  that  disputant  who  himself, 
or  by  any  one  through  whom  he  claimed,  had  been  in  possession  during 
the  greater  part  of  the  preceding  year.  Under  Justinian  possession  was 
confirmed  to  the  person  in  possession  at  the  time  of  the  litis  eontestatio, 
provided  (which  had  always  been  a  condition  as  to  both  interdicts)  that 
he  had  not  obtained  his  possession  as  against  his  adversary  vi,  clam^ 
or  precario,  the  last  term  meaning  by  permission,  and  at  the  will,  of 
the  adversary.  (4.) 

Only  persons  having  civilis  possessio  or  naturalis  possession  with  the 
animus  of  ownership,  could  obtain  these  interdicts.  Persons  simply  in 
possessume^  detaining  the  thing  without  the  animus  possidendi,  could 
not  obtain  them,  but  the  person  on  behalf  of  whom  such  persons  were  in 
possessions,  possessed  through  them  :  thus  the  owner  possessed  through 
the  tenant,  or  the  depositor  through  the  depositary,  or  the  lender 
through  the  borrower.  Without  the  animus  there  can  be  no  interdictory 
possession,  but  if  a  person  has  the  animus  he  need  not  always  have  the 
corporeal  detention,  as,  for  example,  if  a  man  uses  in  the  season  an 
alpine  pasture  and  leaves  it  when  the  season  is  over  with  the  intention 
of  returning  to  it,  he  still  possesses  it.  (5.) 

3.  Reciperandas  possessionis  causa, — The  main  interdict  under  this 
head  was  that  wnde  vi.  Here,  there  having  been  an  illegal  use  of  vio- 
lence, the  wrongdoer  had  to  restore  possession,  although  the  person  to 
whom  he  restored  it  had  himself  got  it  from  him  rt,  ciain,  or  precario. 
In  the  days  of  the  Republic  there  had  been  a  distinctiot\.  «j(2;(:jist^vck%\i^*0c^& 
kind  of  violence  used.     If  the  violence  Yi«A  \>e«u  ot^vww^  V5pw>V\.d.vw^^ 
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the  possession  would  only  be  restored  if  it  had  not  been  obtained  by  the 
applicant  m,  darrij  or  precario,  and  the  application  must  be  made  within 
a  year.  If  the  violence  had  been  armata^  the  possession  was  restored, 
although  obtained  rt,  danty  or  precario,  and  there  was  no  limit  as  to  the 
time  for  asking  for  the  interdict.  This  distinction,  however,  had  become 
obsolete  before  the  time  when  the  formula  of  the  interdict  was  shaped 
as  it  is  found  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables.  But  by  a  con- 
stitution of  A.D.  389  it  was  provided  that  any  one  who  seized  on  any- 
thing with  violence  should  lose  the  ownership  if  it  was  his,  or  give  it 
up,  and  also  pay  its  value,  if  it  was  not.  This  constitution  applied  to 
moveables  as  well  as  immoveables.  (6.) 

Previously  to  this  constitution,  possession  of  moveables  had  beeu 
recovered  by  the  interdict  uindn,  and  both  this  and  the  interdict  uii 
possidetis  may  be  looked  on  as  means  of  recovering  as  well  as  of  re- 
taining possession.  But  the  employment  of  the  interdict  unde  vi  bad, 
as  compared  with  that  uti  possidetis,  the  following  advantages :  (a)  it 
could  be  used  when  a  third  person  was  in  possession ;  (5)  it  gave  the 
frudus  from  the  time  of  ejectment,  not  that  of  the  commencement  of 
proceedings ;  (c)  it  was  given  although  the  possession  had  been  obtained 
as  against  the  adversary  t?/,  darti^  or  precario  ;  (d)  it  included  moveables 
on  the  estate.  (6,  note.) 

Simple,  double  Interdicts, — The  interdicts  uti  possidetis  and  uirubi 
may  be  said  to  be  double,  i.e.  each  party  is  at  once  plaintiff  and  defen- 
dant, as  opposed  to  other  interdicts,  where  one  party  claims  and  the 
other  defends.  (7.) 

Two  points  with  regard  to  the  proceedings  in  actions  remain  to  be 
noticed:  1,  the  checks  on  reckless  litigation;  2,  the  duty  of  the 
judge. 

1.  Checks  on  reckless  Litigation. — ^A  summary  is  given  under 
Tit.  16.  pr.  of  the  checks  in  the  time  of  Gains  on  reckless  bringing  or 
defending  actions.  Under  Justinian,  both  parties  were  obliged  to  swear, 
the  plaintiff  de  cdlumnia,  that  he  was  not  bringing  an  action  vexa- 
tiously  or  without  cause,  the  defendant  that  it  was  from  a  belief  in  the 
justness  of  his  cause  that  he  resisted  the  demand  of  the  plaintiff;  and 
the  advocates  of  both  parties  had  also  to  take  an  oath.  The  plaintiff 
was  liable  to  pay  damages  and  costs.  (Tit.  16.  1.) 

The  defendant  was  restrained  (a)  by  the  action  sometimes  being  in 
duplum  (the  Institutes  add  in  triplum,  but  no  instances  are  known) 
when  there  was  a  denial  on  the  part  of  the  defendant,  as  in  cases  of 
damni  injurioe  and  legacies  left  to  holy  places ;  (b)  by  the  action  being 
ab  initio  for  more  than  the  single  value,  as  in  the  case  of  theft  (1); 
(c)  by  infamy,  which  attends  condemnation  in  an  action  tutdoe,  maudcUi, 
or  depositi  if  direct,  and  pro  socio  (which  is  direct  for  both  parties), 
and  which  attends  not  only  condemnatio,  but  an  agreement  to  commit 
the  offence,  in  actions  furii,  vi  bonorum  raptorum,  iiijuriarum,  and 
de  dolo.  (2.) 
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The  first  step  in  an  action  was  the  vocatio  in  jus,  the  summons  to  the 
defendant  to  appear  before  the  magistrate.  Children,  however,  cannot 
summon  ascendants,  nor  freedmen  patrons  or  the  children  or  ascendants 
of  patrons,  without  having  first  received  the  permission  of  the  pnetor. 
If  they  act  without  this  permission,  they  are  liable  to  a  fine  of  fifty 
solidu  (3.) 

2.  The  Offiob  of  the  Judge. — The  Institutes  first  lay  down  the 
general  duty  of  the  judge,  which  is  to  judge  according  to  the  law,  the 
constitutions,  and  customary  usage.  (Tit.  17.  pr.)  If  the  judge  gave 
a  sentence  wrong  on  the  face  of  it,  or  fixed  the  condemnation  below 
what  the  prsstor  had  fixed  it,  the  sentence  was  void  and  no  appeal 
was  necessary.  If  the  judge  was  supposed  to  be  wrong  otherwise,  notice 
of  appeal  had  to  be  given  within  two  days  (or,  if  the  defendant  had  ap- 
peared by  a  procurator,  three  days),  enlarged  by  Justinian  to  ten  days. 
The  Emperor  was  the  final  judge  of  appeal,  but  Hadrian  made  the 
decisions  of  the  Senate  final,  and  Constantino  those  of  the  praetorian 
preefect. 

Secondly,  the  Institutes  point  out  what  judgment  ought  to  be  given 
in  certain  actions  : — 

(a)  In  a  noxal  action  the  judge  ought  to  state  the  condemnation  by 
ordering  a  sum  to  be  paid,  or  the  noxa  abandoned.  (1.) 

(b)  In  a  real  action,  if  he  determines  against  the  claimant^  he  ought 
to  absolve  the  possessor ;  if  against  the  possessor,  he  ought  to  order  the 
thing  and  its  fruits  to  be  given  up,  and,  after  the  time  of  Hadrian,  all  the 
fruits  consumed  had  to  be  accounted  for,  whether  the  possession  was 
bona  fide  or  mala  fide,  if  the  thing  possessed  was  an  inheritance.  Before 
Hadrian  as  to  inheritance,  and  before  and  after  his  time  as  to  single 
objects,  the  rule  was  that  a  bona  fide  possessor  had  to  account  for  fruits 
after  the  bringing  of  the  action,  the  mala  fide  possessor  for  all.  If  the 
possessor  showed  that  he  could  not  give  up  the  possession  at  once,  he 
obtained  a  delay  on  giving  security  to  give  up  within  a  time  allowed 
him.  (2,  and  note.) 

(c)  In  an  action  ad  exhibendvm  the  defendant  must  exhibit  the 
thing,  his  title  to  it,  and  everything  derived  from  it^  as  e.g.  the  fruits, 
since  the  bringing  of  the  action ;  nor  will  usucapion  accomplished  sub- 
sequently avail  him.  If  he  states  that  he  cannot  exhibit  at  once,  he 
can  obtain  a  delay  on  giving  security,  but  if  he  neither  exhibits  nor 
gives  security,  he  is  to  be  condemned  in  an  amount  representing  the 
interest  of  the  plaintiff  in  having  the  thing  exhibited  at  once.  (3.) 

(^1  ^>  /)  111  the  actions  famUim  ercufcundm,  communi  did- 
(lundo,  and  fiiiium  regundorum,  the  judge  ought,  if  he  gives  to  one 
more  than  to  another,  and  one  thus  receives  more  than  another,  to 
make  this  favoured  person  pay  a  pecuniaiy  equivalent.  (4,  5,  6.)  In  the 
action  finiwm  regundorum,  a  person  ought  to  be  condemned  who  has 
destroyed  boundary  marks,  or  opposed,  in  defiance  of  the  judge's  order, 
the  measurement  of  the  land.  (6.) 


coo  SUMMARY. 

In  all  these  three  actions  anything  adjudged  becomes  at  on< 
property  of  the  person  to  whom  it  is  adjudged.  (7.) 

Crimes. — The  subject  of  public  prosecutions  being  altogether  o 
the  general  subject  of  the  Institutes,  which  treat  of  private  law  (T 
pr.),  may  be  omitted  here.  A  sketch  of  Roman  criminal  law  is  gi^ 
the  last  section  of  the  Introduction. 
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Abstinendi  beueficium,  217 
Acoeptilatio,  393 
Accessio,  Hi,  98 
Accrescendi  jus,  153,  198 
Actio,  Ixi,  325,  394,  426 

divisions  of  actions,  Izxii,  426 

ad  exhibendom,  Ixxiii,  166,  408,  451, 
502 

acstimatoria,  365 

arbitraria,  Ixx,  Ixxiii,  429,  450 

bonsB  fidei,  Ixxiii,  826,  429 

calumnisB,  499 

commodati,  330 

communi  dividundo,  104, 124,  503 

confessoria,  431 

contraria,  499 

damni  injuriae,  412 

de  sestimato,  448 

de  constituta  pecunia,  487 

de  dolo  malo,  451 

de  inofficioso,  211,  218 

de  peoulio  et  in  rem  verso,  4G2 

de  tigno  juncto,  105 

depeusi,  855 

depositi,  331 

di  recta,  Ixxiii,  428 

enipti,  368 

exercitoria,  460 

ex  testamcnto,  388 

familisB  erciscundse,  124,  387,  502 

fictitia,  428 

fiuium  regundorum,  503 

furti,  405,  445 

hypothecaria,  475 

in  duplum,  441,  444 

in  factum  concepta,  Ixxii,  428 

i  n  factum  prsssoriptis  verbi8,lxxii!,42d 

in  jus  concepta,  Ixxiii,  428 

in  personam,  426 

in  rem,  426 

in  supplementum  legithiUB,  SIS 

injuriarum,  419 

institoria,  460 

judicati,  463,  467,  470 

legis,  Ixi,  Ixvii 

mandati,  378 

mixta,  441.  443 


AON 

Actio  negativa,  431 
negotiorum  gestorum,  886 
noxalis,  465 
Pauliana,  435 
perpetua,  474 
persecutoria  rei,  441 
pigneraticia,  332 
poenalis,  442 
popularis,  425 

frsejudicialis,  439 
ubUciana,  123,  433 

quasi  institoria,  379 

quasi  Serviana.  135,  369,  437.  451 

quod  dolo  malo,  451 

quod  jussu,  460 

quod  metus  causa,  446 

receptitia,  437 

redhibitoria,  865 

rei  uxorise,  448 

rescissoria  (in  rem),  435 

servi  comipti,  404 

Serviana,  369,  436,  451 

strioti  juris,  Ixxiii,  327,  429 

temporalis,  474 

tributoria,  460 

tutelse,  68,  73 

utilis,  Ixxiii,  428 

venditi,  368 

vi  bonorum  raptorum,  411 
Actus,  118 
Addictio,  15 

bonorum,  313 
Ademptio  legatorum,  244 
Aditio  hereditatis,  191,  221 
Adjudicatio,  liii,  Ixix,  124 
Adjunctio,  103 
Adoption,  zl,  40-47,  186 

plena,  minus  plena,  42 
Adpromissor,  854 
Adstipulator,  854 
Adversaria,  859 
iBrarium,  Ixiv,  229 
Afianitas,  85 
Agency,  114, 162,  469 
Ager  publicus,  488 

vectigalis,  92 
Agnati,  xU,  \n  \  «vi<cawKV53tv  <A>*£\^-*1^^ 
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Agri  limitati,  99 

Album,  xxi,  489 

Alluvio,  99 

Animus  domini,  95,  187,  494 

Animus  possidendi,  187,  494 

revertendi,  96 
Annus  u  tills,  475 
Appeal,  zii,  Ixxv,  500 
AqusB  ductus,  118 
Aquilius  Gallus,  894 
Aquiliana  stipulatio,  898 
AA)iter,  Ixiii,  826 
Arbitraria  formula,  450 
Argentarius,  488,  457 
Arra,  368 
Arrogatio,  xl,  liii,  48;  acquisition  by, 

812 
As,  198 

Ascripti  glebsB,  16 
Assertor  libertatis,  Ixri,  18,  440 
Aureus,  67 


Benbficium  abstinendi,  217 

cedendarum  actionum,  888,  857 

competentiae,  877,  449,  456 

deliberandi,  219 

discussionis,  857 

divisionis,  857 

oxcussionis,  857 

inventarii,  220 

legis  Comelise,  181,  855 

oi^iinis,  857 

S.  C.  Yelleiani,  856 

separationis,  215 
Bona  fides.  143 
Bona  vacantia,  142 
Bona  vi  rapta,  409 
Bonitarium  dominium,  1,  804 
Bonorum  addictio,  818 ;  cessio,  817 

distractio,  818 

emptio,  317 

possessio,  70,  167,  208,  803-311 ;  sine 
re,  311 

sectio,  376 
Buildings,  105 
Burden  of  proof,  225,  861,  478,  480 


Caduca,  198,  228 

Calata,  comitia,  164 

Calumnia,  259,  499 

Capitis  deminutio,  xliii,  48,  60,  207 

Gapito,  xzvii 

Captivi,  180 

Caput,  GO 

Catoniana  regula,  231,  242 

Causa,  453,  482 ;  causa  justa,  148 

Cautio,  349,  861 

judicatum  solvi,  471 
Census,  18 

Centumviri,  xxi,  Ixii,  Ixvii,  210 
Cessio  bonorum,  817 

in  jure,  liii,  Ixvii,  90,  124 


CU3 

Chirographum,  Iviii,  860 
Civitas,  xxxvii,  14 
Clausula  codicillaris,  262 
Oode,  Theodosian,  xxxi 

Justinian's,  xxxi,  xxxiii 
Codicils,  Iv,  261 
CoBlebs,  228 
Coemptio,  xlii,  81 
Gognati,  xlii,  Iv;  succession   of,    289 

degrees  of,  292 
Cognitio  extraordinaria,  xxx 
Cognitor,  469 
Co-heir,  198 
Co-legatee,  226,  280 
Collatio  bonorum,  270 
Colonus,  16,  111,  869,  486,  494, 
Comitia  calata,  164 

centuriata,  xi,  xii,  Ixxvii 

curiata,  x,  xii,  Ixxvii 

tributa,  xiii,  xvii,  Ixxvii 
Commeroium,  xxxviii,  168 
Commissoria  lex,  367 
Gommixtio,  104 
Commodatum,  Ivii,  829 
Compensatio,  898,  457 
Concubinage,  xlii 
Condemnatio,  bdx,  451,  501 
Condictio,  Ixv,  Ixxii,  826 

furtiva,  408 

triticaria,  427 
Conditions,  195,  867 
Conductor,  869 
Confarreatio,  xlii,  30 
Confusio,  104 

Connubium,  xvii,  xxxviii,  82 
Consanguinei,  278,  289 
Consensus,  322 
Consilium,  24 
Constitutum,  430 
Contract,  Ivi,  321 

bilateral,  822 

consensiial,  Iviii,  302 

formal,  Iviii,  322 

formless,  Iviii,  822 

literal,  Iviii,  359 

real,  Ivii,  327 

unilateral,  322 

verbal,  Iviii,  332 
Contractus  innominati,  lix,  822 

fiducisB,  136 
Contubemium,  36 
Conventio  in  manum,  81 
Conventus,  Ixvii 
Gorrei  promittendi,  837 

stipulandi,  337 
Creditor,  Ivi,  320 
Cretio,  219,  221 
Crime,  Ixxvii,  504 
Culpa,  323 

Curator,  xl,  73 ;  suspected,  84 
Curatorum  satisdatio,  76 

excusationes,  79 
Curia,  X 
Customary  law,  12 
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Damnum,  417 

infectum,  841,  417 
Damnum  injuria  datum,  412 
Dare,  Ivi,  820 
Debitor,  Ivi,  820 
Decemvirs,  xiii,  xvii 
Decretum,  10 
Dediticii,  19,  21 
Deductio,  457 
Deliberandi  jus.  219 
Delict,  Ivi,  lix,  399 
Demonstratio,  Ixix,  428,  454 
Deportatio,  48 
Depositum,  Iviii,  880 

miserabile,  881,  441,  445 
Derelicts,  115 
Detentio,  187,  494 
Dies  cedit,  227,  285 

continui,  88 

fasti  et  nefasti,  810 

utiles,  88,  810 

venit,  235 
Digest,  zxxii 
Diligentia,  828 
Discussionis  beneficium,  867 
Disinheriting,  liv,  181-188 
Distractio  bonorum,  818 
Divisionis  beneficium,  857 
Divorce,  89 
Dolus,  823,  441,  478 
Dominica  potestas,  27 
Dominium,  xlix,  88 

bonitarium,  1 

Quiritarium,  xlix 
Donationes,  lii,  147 

inter  vivos,  149 

mortis  causa,  liii,  147 

ante  nuptias,  151 

propter  nuptias,  151 
Dos,  151,  288 
Duplicatio,  486 


Edictum,  xxi 

perpetuum,  xxi,  xxvii,  11 

repentinum,  11 
Emancipatio,  xl,  51 
Emancipated  children,  51, 185, 208, 270 
Emphyteusis,  li,  184,  871 
Emperor,  xxv,  10 
Emptio  et  venditio,  Iviii,  118,  862 
Emptio  bonorum,  817 
Epistola,  10 
Exchange,  865 
Exceptio,  Ixx,  477 

dilatoria,  Ixxvi,  484 

doli  mail,  107.  478 

jurisjurandi,  480 

metus  causa,  478 

non  numeratsB  pecunise,  860,  479 

pacti  conventi,  484 

peremptoria,  488 

personsB  cohserens,  487 

procuratoria,  485 


IMA 

Exoeptio  rei  cohaerens,  487 

rei  in  judicium  deducts,  482 

rei  judicatae,  481 

restitutae  hereditatis,  252 
Exousationes,  79-84 
Excussionis  beneficium,  857 
Execution,  Ixvi,  Ixxiv 
Executor,  Ixxvi,  445 
Exercitor,  460 
Exheredatio,  liv,  181-188 
Existimatio,  xliii,  210 
Expensilatio,  859 
Extranei,  220 
Extraordinaria  judicia,  Ixziv,  Ixxv,  445v> 

452,  489 


Facers,  Ivi,  820 

Falcidia  quarta,  212,  247 

Familia,  xxxviii,  14,  27 

Familise,  emptor,  165, 171 

FersB,  95 

Fictions,  428 

Fideicommissa,  liv,  249-268,  265 

Fidejussor,  858 

Fidepromissor,  854 

Fiduoiarius,  251 

Fiduciary  tutor,  64 

FUiusfamillas,  158, 178,  425,  459,  465^ 

467 
Fiscus,  142,  147,  227,  268,  815 
Formula,  Ixviii 
Formulary  system,  Ixviii 
Freedmon,  17, 19, 298,388.888, 422,  489* 
Fructus,  125,  181,  501 
Fundus,  280 
Furiosi,  74 
Furti  vitium,  141 
Furtiva  condiotio,  409 
Furtum,  141,  899 

manifeetum,  400 

nee  manifestum,  400 


Oaius,  xxviii 
Gentes,  x,  290 
Gentilis,  xlii,  Iv,  290 


Habitatio,  131 
Hereditatis  petitio,  447 
Heres,  liv,  214 

extraneus,  220 

intestati,  264 

necessarius,  liv,  23,  214 

suus,  Iv,  181,  214, 266  ;  ranking  with,. 
275 
Honorarium,  884 
Hypotheca,  U,  77, 185, 381, 486, 450, 47$ 


lONORAMTIA,  888 

Illustris,  428 
Imaginaria  solutio,  893 
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Imperiuin,  Ixii 

Incerta  persona,  115,  239,  240 

Incorporeal  things,  116 

In  jure  cessio,  liii,  Ixvii,  90,  123 

In  jus  vocatio,  Ixiii,  439,  500 

Indebiti  solutio,  388 

Infamia,  xliv,  485 

Infans,  69,  347 

Infanti  proximus,  69,  347 

Id  genu! ,  16 

Injuria,  418 

Innominate  contracts,  lix,  322 

Inquilinus,  369,  494 

Institor,  379,464 

Institutes,  xxxii 

Institution  of  heirs,  liv,  188 

Insula,  99 

Intentio,  Ixix,  Ixx 

Zntercessio,  356 

Interdictio  aquse  et  ignis,  61 

Interdictum,  Ixxiii,  487 

adipiscendae  possessionis,  491 

de  clandestina  possessione,  496 

de  precario,  496 

exhibitorium,  489 

possessorium,  490 

prohibitorium,  489 

quasi-SiJyianum,  369 

•quorum  bonorum,  491 

reciperandae  possessionis,  494 

restitutorium,  489 

■retinendse  possessionis,  492 

Salvianum,  369,  492 

simplex  et  duplex,  496 

unde  vi,  495 

uti  possidetis,  492 

utrubi,  493 
Interest,  xvi,  325 
Intestate  succession,  Iv,  264:  under  the 

Novels,  311 
Inventarii  beneficium,  220 
Islands,  99 

Italy,  conquest  of,  xix 
Italicum  solum,  xlvi,  123,  136,  139 
Iter,  118 


Judex,  xxi,  Ixi 

duties  of,  500-503 

liability  of,  423 
Judge,  xii,  xxi,  Ixi,  Ixxiv,  Ixxv 
Judicatum  solvi,  471 
Judicia  extraordinaria,  Ixxiv,  Ixxv,  445, 

452,  489 
Judicis  postulatio,  Ixv 
Judiciiun  imperio  continens,  429,  481 

legitimum,  429,  481 

publiciun,  503 
Jurisdictio,  Ixxii 
Jurisprudentes,  xxi,  xxviil,  11 
Jus,  XXXV,  xlviii,  Ivi 

civile,  xxiii,  7,  12 

gentium,  xxiii,  7,  14 

honorarium,  xxi,  11 


LEX 

Jus  in  personam,  xlix 

in  rem,  xlix,  88 

Italicum,  xix 

Latinum,  xix 

naturale,  xxii,  7,  13,  14 

Quiritiom,  xx 

sacrum,  xvii 
Jusjurandum,  258,  480 
Justa  causa,  143 

manumissionis,  24 
Justinian,  xxxi 


Labso,  xxvii,  261 
Latini,  xx,  14, 20,  301 
Latin!  Juniani,  19,  153,  250 
Latinitas,  xx 
Legacies,  222 

ademption  and  transfer  of  244 

contrasted  with  fldeicommiFsa,  251 
Legatarius  pcurtiarius,  288,  253 
Legatum,  222 

ereptitium,  227 

generis,  238 

incertsB  personsB,  239 

optionis,  238 

per  damnationem,  222 

per  priBceptionem,  222 

per  vindicationem,  222 

poansB  nomine,  243 

sinendi  modo,  222 
Legis  actiones,  Ixiii,  Ixvi 
Legitima  portio,  214 
Legitimation,  89 

Legitimi  heredes,  280 ;  tutoios,  58 
Lex,  9 

iEbutia,  Ixvii,  402 

^lia  Sentia,  19,  20,  21,  22,  25 

Anastasiana,  279,  291 

Apuleia,  355 

Aquilia,  412 

Atilia,  65 

Atinia,  140 

Calpumia,  Ixv,  Ixxviii,  326,  427 

Ganuloia,  xvii,  37 

Cincia,  150 

Claudia,  68 

Cornelia  de  edictis,  11 
de  falsis,  180,  506 
de  sponsu,  355 
de  sicariis,  28,  422,  505 

Fabia,  507 

Falcidia,  liv,  211,  246-249 

Fuha  de  sponsu,  355 
testamentaria,  246 

Furia  Caninia,  25,  239 

Qenucia,  325 

Hortensia,  xviii,  9 

Hostilia,  469 

Julia,  xix,  Ixvii 

de  adulteriis,  3U,  152,  502 

ambitus,  508 

de  annona,  508 

de  cessiono  bonorum,  318 
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Lex  Julia  dc  maritaodis,  228 

de  peculatu,  507 

de  residiUB,  506 

de  vi  publica,  495,  507 

majestatis,  504 

repetundarum,  508 

Julia  et  Titia,  65 

Julia  et  Plautia,  140 

Junia  Norbana,  19,  301 

Juoia  Velleia,  184 

Papia  Poppsea,  xxvi,  87,  68,  80,  196, 
228,  286 

Petronia,  28 

Plaetoria,  78 

Plautia,  xix 

Plautia  (Julia  et  Plautia),  140 

Pompeia,  506 

Publilia,  9 

de  sponsu,  855 

Regia,  10 

Scribonia,  124 

Sempronia,  xxi 

Silia,  Ixv,  326,  427 

Valeria,  xii 

Valeria  Horatia,  9 

Voconia,  169,  246,  250,  278 
Libellus  conventionis,  Ixxvi,  445 
Liberalis  causa,  440 
Liberorum  jus,  288 
Ijibcrtas,  xxxvii,  14 
Libertinus,  17-21 
Libertus,  succession  to,  298 

assigpiation  of,  802 
I.ibripens,  Ivii,  165 
Lis  et  vindiciffi,  Ixv 
Lis  sua,  428 
Litis  contestatio,  Ixili,  Ixxi,  Ixxvi,  897, 

428,  482 
Litis  dominus,  472 
Locatio  et  conductio,  Iviii,  868 
LoDgi  temporis  possessio,  124,  188, 162 
Longissimi  temporis  possessio,  146 


Maoistrate,  Ixi 

Mala  fide  possessor,  107.  501 

Mancipatio,  xlvii,  Ivii 

Mancipi  res,  xlvii 

Mancipium,  27 

Mandator  compared  witb  fidejussor,  881 

Mandatum,  Iviii,  10,  877 

Manumission,  17-25 

Manus,  xlii,  xlvii,  31 

Manus  injectio,  Ixvi,  355 

Mauuum  consertio,  Ixiv 

Marriage,  29,  SO 

Materfamilias,  26,  31 

Matrimonium,  16,  87 

Merces,  369 

Missio  in  possessionem,  Ixxiv 

Modestinus,  xxix 

Mora,  325 

Multa,  402 

Mutuum,  Ivii,  827 


PET 

Natural  law,  xxii,  7 
Necessarius  heres,  liv,  23,  214^ 
Negligence,  324 
Negotiorum  gestio,  387 
Nexum,  Ivii,  321 
Nomen  transcriptitium,  360« 
Novatio,  Ix,  895 
Novels,  xxxiv 
Noxa,  465 
Noxalis  causa,  465 
Nudum  pactum,  323 
Nuncupatio,  172 
Nuptiee,  29 ;  justae,  30,  37 


Oaths,  Ixxvii,  480,  498,  499 
Oblation  to  the  Curia,  39 
Obligatio,  Ivi,  lix 

ex  contractu,  Ivi,  327 

ex  delicto,  lix,  899 

naturalis,  323 

quasi  ex  contractu,  lix,  385 

quasi  ex  delicto,  Ix,  423 
Obligation,  definition  of,  Ivi,  819,  320. 

dissolution  of,  Ix 

source  of,  321 
Occupatio,  lii,  94 
Onus  probandi,  225,  361,  478,  480 
Operas  liberti,  812,  833,  388,  489 
Operarum  locatio,  369 
Orbi,  228 
Orciuus,  260 
Ordinis  benefioium,  357 


Pactum,  Ivi,  323,  367 

adjectum,  323,  367 

legitimum,  323 

nudum,  328 

prsetorium,  828 
Papinian,  xxviii 
Partnership,  872 
Paterfamilias,  26 
Patria  potestas,  xxxviii,  29 

dissolution  of,  47 
Patricians,  49 
Patrimonium  nostrum,  things  in  or  nok 

in,  xlviii,  90 
Patrona,  801 
Patronus,  68,  299 
Paulus,  xxix 
Pauperies,  467 
Peculium,  158,  459 

adventitium,  159 

castrense,  157,  169, 176 

profectitium,  159 

quasi  castrense,  158,  176 
Pensio,  li,  134,  369 
Peregrini,  14,  149,  250,  344,  854.  360 
Permutatio,  865 
Pcrsecutio,  394 
Persona,  xxxvi,  xliv,  18 

incerta,  115,  239,  240 
Pctitio,  394 
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Petitio  hereditatis,  447 
Pictures,  108 
Pignori?  capio,  Ixvi 
Pignus,  U,  Ivii,  134,  154,  331 
Plebisoita,  xxiv,  9 
Plebs.  ix.  xi.  xvu 
Pluris  petitio,  452 
Pcena,  401 
Pollicitation  321 
Populus,  ix,  X 
Portio  legitima,  214 
Possessio,  1, 136 

oivilis,  137,  494 

contra  tabulas,  305 

decretalis,  304,  489 

•edictalis,  304 

longi  temporis,  124,  138, 162 

tongissimi  temporis,  146 

naturalis,  137,  494 

pro  herede,  145,  447 

pro  possessore,  145,  447 

«ecundam  tabulas,  305 

turn  quern  ex  familia,  307 

unde  cognati,  307 

unde  cognati  manumissoris,  307 

unde  decern  personie,  307 

unde  legitimi,  306 

unde  liberi,  306 

unde  liberi  patroni,  etc.,  807 

unde  vir  et  uxor,  307 

esse  in  possessione,  137f  494 
Possessor,  106,  110 

bona  fide,  142,  162,  501 

mala  fide,  106,  501 
Postliminium,  50,  66,  97,  146,  267 
Postumus,  55,  182,  289,  250 

Velleianus,  185 

quasi  Velleianus,  185 
Potestas  dominica,  27 

patria,  xxxviii,  29 
Prsedia  rustica,  118 

stipendiaria,  112 

tributaria,  112 

urbana,  119 
Prsediator,  144 
Praedo,  447 
Proefectus  urbis,  66 
Praejudicium,  Ixx,  439 
Proes,  Ixv 
Praescriptio,  liii,  Ixx 

longi  temporis,  138,  434 

longissimi  temporis,  146 
TrsBsides,  Ixvii,  Ixxv,  67 
Praestare,  Ivi,  320 
Trsesumptiones  juris,  Ixxri 
Praetor,  lix,  11 

peregrinus,  xx,  Ixvii,  11 
Precario,  493 
Pretium,  363 
Privilegium,  xvi 
Pro  herede  gerere,  221 
Procinctus,  165 
Proculians,  xxviii 
Procurator,  162,  470 


BAT 

Prodigi,  74 

Proof,  burden  of,  225,  361,  478,  480 

Proscriptio,  318 

Provinciale  solum.  138 

Pubertati  proximus,  70,  348,  403 

Pubes,  71,  348 

Publi^atio,  376 

Pupil,  contracts  of,  156 


QuASTio,  Ixxvii 

Quarta  Aiitonina,  44,  211 

Falcidia,  247 

legitima,  213 

Pe^iana,  207 
Quasi-contract,  lix,  385 

deUct,  Ix,  423 

possessio,  116,  128 

traditio,  117,  123 
Querela  inoffioiosi  testamenti,  209 
Quiritarian  ownership,  xlix 


Rapxna,  409 

Becuperatores,  xxi,  Ixiii,  Ixvii 

Redhibitio,  365 

Begula  Catoniana,  231,  242 

Relegatio,  48 

Remancipatio,  52 

Replicatio,  Ixx,  486 

Repudium,  89 

Rerum  universitas,  xlvi,  Hi,  Iv,  89 

Res,  88 

communes,  xlvii,  90 

corporales,  xliv,  116 

dominans,  120 

fungibiles,  328 

incorporales,  iliv,  116 

mancipi,  xlvii 

nee  mancipi,  xlvii 

nullius,  93 

privatsB,  xlvlii,  90,  94 

publics?,  xlviii,  90 

religiosse,  xlvi,  92 

sacrsB,  xlvi,  92 

sanctae,  xlvi,  92 

serviens,  li,  120 
Rescripta,  10 
Responsa  prudentum,  xxii,  xxvii,  11 

Restipulatio,  498 

Restitutioin  integrum, Ixxiv. 48,74,  219 

Reus  promittendi,  337 

stipulandi,  337 
Rivers,  91,  99,  100 


Sabimians,  xxviii 
Sacramentimi,  Ixiii 
Sale,  362 

Salvius  Julianus,  xxvii 
Satisdatio,  471 

judioatum  solvi,  471 

tutorum,  76 
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Seashore,  91 
Sectio  bonorum,  376 
•Semel  heres  semper  heres,  196 
Senate,  x,  xxiv,  Ixxv 
SenatuscoQSultum,  xziv,  9 

Claudianum,  15,  818 

Hadrianum,  289 

Largianum,  801,  802 

Libonianum,  172 

Macedonianum,  468 

Neronianum,  228 

Orphitianum,  286 

Pegasianum,  250,  253 

Tertullianum,  288 

Trebellianum,  252,  258,  256 

Velleianum,  356 
Separationis  benefioium,  2lo 
Servitudes,  1, 118-136 

personal,  li,  125 

prsedial,  li,  118 

rural,  li,  118 

urban,  11, 119 
Servius,  xi 
Servos  poens,  49 
Slavery,  14 

Slaves,  acquisition  through,  159,  391, 
459 

institution  of,  190 

stipulations  of,  388 

abandonment  of,  for  delicts,  465 
Societas,  Iviu,  872 

negotiationis  aUcnjus,  878 

rei  unius,  878 

universorum  bonorum,  878 

universorum  quae  ex  questu  veniunt, 
873 

vectigalis,  878 
Solidus,  67 
Solutio,  Ix,  391 

imaginaria,  892 

indebiti,  888 
Specificatio,  98 
Sponsalia,  36 
Sponsio  Ixviii,  440,  498 
Sponsor,  854 
Sportule,  445,  45^ 
Spurii,  88 
Status,  xxxvii,  14 

statu  liber,  18 
Stipulatio,  Iviii,  832 

Aquiliana,  893 

emptsB  et  venditae  hereditatis,  252 

inutiles,  842 

partis  et  pro  parte,  264 
Subsoriptio,  167 
Substitutio  pupillaris,  200 

quasi-pupillaris,  201 

vulgaris,  197 
Succession,  testamentary,  Uy,  164 

intestate,  Iv,  264 
Sui  juris,  xl,  54,  215 
Superficies,  li,  185 
Suspecti  crimen,  84 
Syngraphse,  Iviii,  860 


VIT 

TssTAUBMTi  factio,  xxxviii,  liv,  56, 168 

178,  218,  288 
Tcstamentum,  liv,  164 

calatis  comitiis,  164 

in  procinctu,  164 

inofficiosum,  187,  209 

irritum,  176,  205,  207 

militare,  178-177 

non  jure  factum,  205 

nunoupatum,  172 

per  ses  et  libram,  165 

ruptum,  205 

tripartitum,  167 
Theodosius,  xxx 
Theophilus,  xxxiii 
Theft,  140 
Thesaurus,  111 
Traditio,  Hi,  115 
Transcriptio,  860 
Trebatius,  xxvii,  261 
Tribes,  Boman,  x 
Tribonian,  xxxii 
Tribunes,  xiii 
Triplicatio,  486 
Tutela,  xl,  54,  71 

of  freedmen,  68 

of  women,  68 
Tutor  Atilianus,  65 

dativus,  65 

fiduciarius,  64 

legitimus,  59 

testamentarius,  56 
Tutor,  removal  of,  84 
Tutoris  auctoritas,  68 

exousationes,  79 

satisdatio,  76 
Twelve  Tables,  xiii-xvil 


Ulpian,  xxix 

Universitas,  92 

Universitas  rerum,  xlvi,  lii,  Iv,  8St 

Usucapio,  liii,  136,  405,  434,  491 

libertatis,  129 
Usufruct,  U,  110,  125-131 
Usura,  xvi,  325 
Usurpatio,  146 
Usus,  li,  81,  181 
Uterini,  279,  289 
Utilis  actio,  Ixxiii,  428 


Vadimonium,  Ixiii 

Venditio  bonorum,  317 

Vemae,  15 

Vi  bona  rapta,  409 

Via,  118 

Vindex,  Ixiv 

Vindicatio,  Ixiv,  borii 

Vindicise,  Ixv 

Vindicta,  17,  25 

Vis,  495 

Vitia  possessionia,  141 
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Vitium  furti,  141 
Vocat.o  in  jus,  Ixiii,  500 
Vulgo  concepti,  88 


Wife,  position  of,  xlii,  81,  151,  154, 

456 
Witnesses,  exclusion  of,  168, 170 


WOM 

Witnesses,  number  of,  172 

test&mentaiy,  168 
Women,  position  of,  xxxix,  xli,  xlii.  81, 
89,40,68 

adoption  by,  46 

tutela  of,  68 

as  tutors,  60 

wills  of,  169 
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